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REPORTS  OF  CASES/ 


AftGUED  AtfO  DITKRMINBII   IN 


THE  HIGH  COURT  OF  CHANCERY 


AufiREV  Vi  fioPER. 


Rolls.— 18S8  ;  May  21,  Jane  16. 

Before  the  new  orden,  where  en  order  directed  thtt  a  master  should  tax  costs,  in  case  the  parties  dif- 
fered aboat  the  same,  the  party  claiming  the  costs  was  at  liberty  to  proceed  in  the  first  instance  to 
have  the  costs  taxed  before  the  master,  without  previously  delivering  a  bill  to  the  party  required  to 
pay  the  same,  or  to  his  solicitor. 

An  order  had  been  made  that  three  of  the  defendants  should  pay  certain 
costs,  with  the  usual  direction  that  the  master  in  rotation  should  tax  them,  in 
case  the  parties  differed.  The  solicitor,  who  was  to  receive  payment,  carried 
in  the  bill  of  costs  to  the  master's  office,  without  previously  delivering  a  copy 
of  it  to  the  adverse  parties,  or  demanding  payment  from  them ;  and,  on  the 
21st  of  March,  the  master  signed  his  certificate. 

A  petition  was  now  presented,  praying  that  the  certificate  might  be  taken 
off  the  file  for  irregularity.  The  alleged  irregularity  was,  that  the  bill  of  costs 
ought  not  to  have  been  carried  for  taxation  into  the  master's  office,  till  a  copy 
of  it  had  been  delivered  to  the  parties  who  were  to  pay,  and  an  opportunity 
had  been  given  them  of  paying  without  taxation.  The  order,  it  was  said, 
plainly  meant,  that  he  who  was  to  pay,  should  have  the  means  of  judging 
whether  the  charges  were  reasonable ;  and  it  was  only  if  he  thought  them  xm- 
reasonable,  that  the  assistance  of  the  master  was  to  be  called  in. 

On  the  other  hand  it  was  asserted,  that  by  the  invariable  practice,  as    [*2] 
it  existed  before  the  new  orders  came  into  force,  the  party  who  was  to 
receive  the  costs,  was  at  liberty  to  proceed  to  taxation  without  delivering  a 
bill  to  the  adverse  party. 

Mr.  Koe,  for  the  petition. 

Mr.  Barber  J  contra. 

The  Master  of  the  Rolls  desired  the  parties  to  obtain  the  certifi- 
cate of  some  of  the  most  experienced  clerks  in  court  as  to  the  practice 
on  this  point. 

Vol.  V.  1 


CASES  IN  CHANCERY. 


1^28. — Pruen.v.  Lunn. 


Mr.  Barber  afterwards  produce^  {He  foilowing  certificate: — 
"  We  do  hereby  certify,  tliat^-ip^drdin^  to  the  practice  of  this  court,  before 
the  operation  of  the  orders  oVtlie  3d  of  April,  1828,  where  a  master  was 
ordered  to  tax  costs.ijJ.eiseAhe  parties  differed  about  the  same,  it  was  not  in- 
cumbent upon  the  pfth^  claiming  the  costs  to  take  a  bill  of  costs  to  the  party 
required  4o.;jnjjr.tBe  same,  or  to  his  solicitor,  but  the  party  claiming  the  costs 
was  atJft)€frCy*\o  take  the  bill  of  his  costs  into  the  master's  office  in  the  first 
Visl{itioe*,*dnd  it  was  the  practice  of  the  master's  offices  to  proceed  in  the  taxa- 
•tjod  of  such  a  bill  as  in  any  other  ordinary  case,  upon  warrants  being  taken 
out  for  that  purpose. 

'<  Joseph  Becknell. 
^  "  George  Jackson. 

"John  Baines. 
"Richard  Mills." 


The  petition  was  dismissed. 


[•3] 


•Pruen  v.  Lunn. 


Rolls.— 1828;  June  12. 

It  it  not  necessary  to  bring  a  suit  of  revivor,  instituted  by  the  persons  I  representatives  of  a  defendant 
to  a  bearing,  in  order  to  make  the  order  of  revivor  effectual  against  both  the  plaintiffs  and  the  co- 
defendants. 

The  original  bill  was  filed  by  two  executors,  for  the  administration  of  the 
real  and  personal  estate  of  a  testator,  against  another  executor,  and  the  per- 
sons beneficially  interested.  After  a  decree  for  an  account,  George  lYilcox 
Osborne,  one  of  the  defendants  beneficially  interested,  died ;  and  his  executors 
filed  a  bill  of  revivor. 

This  suit  of  revivor  was  now  brought  to  a  hearing. 

Mr.  Rolfe,  for  some  of  the  defendants,  objected  that,  as  a  common  order  of 
revivor  might  have  been  obtained,  such  a  suit  ought  not  to  have  been  brought 
to  a  hearing. 

Mr.  Roupell  insisted,  that  the  common  order,  though  it  might  have  revived 
the  suit  as  against  the  plaintifi*,  would  not  have  revived  it  against  the  co-de- 
fendants, and  that  it  was  therefore  necessary  to  bring  the  suit  of  revivor  to  a 
hearing. 

The  Master  of  the  Rolls  was  of  opinion,  that  the  suit  ought  not  to 
have  been  set  down  and  brought  to  a  hearing,  and  that  the  plaintiffs  in  the 
bill  of  revivor  ought  to  pay  the  costs  occasioned  by  their  course  of  proceeding. 


The  defendants  ultimately  waived  their  right  to  costs.[l] 

[1]  As  to  entitaling  papers  where  there  is  an  original  and  revived  suit,  see  Jones  v.  Smithy  2  Yo.  6l 
Coll  C.  C.  42. 
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1828— Siinson ▼.  Ashley. 


*StINSON  V.  ASHLET.  [*4] 

Rolls.— 1838 ;  Judo*  13. 

A  decree  may  be  made  by  consent  in  a  cause,  relating  to  the  separata  property  of  a  married  woman,  in 
which  she  and  her  husband  are  co-plaintiffs. 

A  MARRIED  woman,  to  whom  an  annuity  was  bequeathed  for  her  separate 
use,  joined  with  her  husband  in  assigning  part  of  it  for  valuable  consideration : 
and  she,  the  husband,  and  the  purchaser,  afterwards  filed  a  bill  against  the 
executors  of  the  testator,  under  whose  will  the  annuity  was  claimed. 

The  cause  was  heard  by  consent,  and  a  decree  made ;  but  the  decree  had 
not  been  drawn  up,  in  consequence  of  a  doubt  entertained  by  the  registrars, 
whether  a  decree  could  be  made  b7  consent  in  a  cause  relating  to  the  separate 
property  of  a  married  woman,  where  she  and  her  husband  were  co-plaintiffs. 

Mr.  Knight,  having  stated  the  doubt  to  the  court,  requested  that  the  decree 
might  be  ordered  to  be  drawn  up. 

The  Master  of  the  Rolls  was  of  opinion,  that  such  a  cause  might  be 
heard  by  consent,  and  ordered  the  decree  to  be  drawn  up.[l] 


*In  re  Peyton  f*6] 

Rolls.— 1828  ;  June  19. 

Where  money  is  to'  bo  invested  in  the  purchase  of  land,  there  the  court  can  make  no  other  order, 
under  the  7  G.  4,  c.  45,  than  that,  subject  to  the  antecedent  uses,  the  estate  shall  be  settled  to  the 
use  of  such  person  or  persons  who  would  have  been  entitled  to  the  estate  tail,  his,  her,  or  their  heirs 
and  assigns. 

A  PETITION  was  presented  by  Sir  Henry  Peyton,  Bart,  and  Henry  Peyton, 
Esq.  his  son,  praying  a  reference  to  the  master  to  inquire  whether  Henry 
Peyton  the  son  was  entitled  to  a  sum  of  15,000i.  as  tenant  in  tail,  under  the 
7  G.  4,  c.  43.  The  master  made  his  report,  stating,  that,  upon  the  marriage 
of  Sir  Henry  Peyton  and  his  wife,  who  was  the  mother  of  the  other  petitioner, 
and  was  then  living,  certain  estates  of  Sir  H.  Peyton  were  settled  to  the  use 
of  Sir  Henry  Peyton  for  life;  with  remainder  to  trustees  to  preserve  contin- 
gent remainders  ;  with  remainder  to  the  intent  that  Lady  Peyton  might  have 
a  jointure  of  lOOOZ.  a  year ;  with  remainder  to  trustees  for  a  term  of  200  years 
for  securing  the  same ;  with  remainder  to  certain  other  trustees  for  a  term  of 
600  years,  for  securing  portions  to  tlie  younger  children  of  the  marriage ; 
with  remainder  to  the  first  son  of  Sir  Henry  Peyton  by  his  said  wife,  and  the 
heirs  male  of  the  body  of  such  son,  with  divers  remainders  over.  The  mas- 
ter further  found,  that  the  sum  of  15,000/,  had  been  raised  by  sale  of  ])art  of 

11]  Whether  the  husband  and  wife  were  properly  joined  as  plaintiffs  in  the  above  case,  see  1  Keen 
9,11.1. 
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1828.—  . 


-▼.Walker. 


the  estates  comprised  in  the  said  settlement,  pursuant  to  a  power  therein  con- 
tained, and,  by  the  terms  of  the  settlement  was  to  be  re-invested  in  other  lands 
to  be  settled  to  tlje  same  uses  ;  and  that  the  petitioner  Sir  H^nry  Peyton,  and 
the  other  petitioner  Henry  Peyton,  Esq.,  as  tenant  in  tail  in  remainder,  were 
entitled  to  the  sum  of  15,000/.,  subject  to  the  uses  of  the  said  settlement,  which 
were  antecedent  to  the  estate  tail. 

A  further  petition  was  then  presented  to  confirm  the  master's  report, 
[*6]  which  prayed  that  it  might  be  declared,  *that  the  estate  tail  of  the  peti- 
tioner Henry  Peyton,  and  all  remainders  and  reversions  expectant 
thereon,  were  absolutely  barred,  and  that  the  hereditaments  to  be  purchased 
with  the  15,000Z.  might  be  settled,  subject  to  the  uses  of  the  said  settlement 
antecedent  to  the  said  estate  tail,  to  the  uses  of  such  person  and  persons,  and 
for  such  estate  and  estates  as  the  petitioners  should  jointly  appoint ;  and  for 
want  of  such  appointment,  to  the  use  of  the  petitioner  Henry  Peyton,  and  the 
heirs  male  of  his  body ;  and  for  default  of  such  issue,  to  the  use  of  the  peti- 
tioner Sir  Henry  Peyton,  his  heirs  and  assigns  for  ever. 

The  Master  of  the  Rolls  : — Stated  that  the  7  G.  4,  had  given  no  au- 
thority to  the  court  to  make  such  an  order:  that  where,  under  the  act,  the 
money  was  to  be  paid,  the  court  was  expressly  authorized  to  direct  such  pay- 
ment to  be  made  in  such  manner,  and  for  such  purposes  as  the  petitioners 
should  appoint,  and  the  court  should  approve ;  but  that,  where  the  money 
was  to  be  invested  in  the  purchase  of  other  estates,  there  the  direction  of  the 
act  was,  that,  subject  to  the  antecedent  uses,  they  were  to  be  settled  to  the  use 
of  such  person  or  persons  who  would  have  been  entitled  to  the  estate  tail,  his 
or  their  heirs,  and  assigns ;  and  that  he  would  make  no  other  order  in  the 
present  case. 

The  Master  op  the  Rolls  added,  that  the  intention  of  the  legislature  in 
the  difference  between  the  two  provisions  probably  was,  to  check  any  bargain- 
ing between  the  tenant  for  life  and  the  tenant  in  tail  in  remainder,  by  render- 
ing a  subsequent  instrument  necessary  to  give  it  effect :  a  check  which  could 
not  be  applied  where  the  money  was  to  be  paid. 


[*7]  • V.  Walker. 

Rolls.— 1828;  June  19. 

Where  a  testator  authorizes  bis  three  executors  to  lend  money  on  personal  security,  it  is  a  breach  of 
trust,  if  two  of  tho  executors  lend  it  to  the  third. 

By  the  will  of  the  testator  in  this  case,  the  three  executors  were  directed 
to  invest  a  sum  of  400Z.,  either  on  the  security  of  a  double  bond,  or  on  mort- 
gage security,  and  to  pay  the  interest  to  the  plaintiff  for  life,  with  remainder, 
after  her  decease,  to  her  children.    The  defendant  Walker,  one  of  the  three 
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executors,  was,  at  the  death  of  the  testator,  indebted  to  him  in  a  larger  sum 
than  400/. ;  and  subsequently  he  paid  400/.,  part  of  this  debt,  by  advancing 
it  to  William  Crispe,  one  of  the  other  executors,  upon  the  security  of  the  bond 
of  William  Crispe  and  his  brother  John  Crispe.  The  defendant  Walker,  and 
the  third  executor  since  deceased,  were  named  the  obligees  in  the  bond. 

It  was  proved  in  the  cause,  that  William  Crispe,  at  the  time  when  the  mo- 
ney was  lent  to  him,  was  in  good  credit,  although  he  afterwards  absconded 
and  went  to  America,  and  his  brother  became  a  bankrupt 

The  defendant  Walker,  proved  the  bond  under  the  commission  of  the  bro- 
ther, and  received  dividends  to  the  amount  of  105/. 

The  bill  was  filed  for  the  purpose  of  compelling  the  defendant  Walker  and 
the  personal  representatives  of  the  third  executor  to  make  good  the  difference 
between  the  165/.  and  400/. 

The  Master  op  the  Rolls: — When  a  testator  empowers  three  exe- 
cutors to  lend  money  on  personal  security,  he  must  be  taken  to  rely  'upon  [*8] 
the  united  vigilance  of  the  three  with  respect  to  the  solvency  of  the  bor- 
rower. If  two  of  the  three  lend  it  to  the  third,  this  object  is  defeated,  and  it 
is  a  breach  of  trust.  The  defendant  Walker  is  therefore  clearly  liable  to 
make  good  the  deficiency :  but  with  respect  to  the  third  executor,  there  must 
be  an  inquiry  whether  he  was  privy  and  consenting  to  the  loan  of  money  by 
Walker  to  Crispe. 


PoPHAM  V.  Brooke. 


Rolls.— 1828 ;  June  23 ;  July  I. 

A  patient  executed  instruments,  whereby  he  secured  to  the  defendant,  his  durgeon^  an  annuity  of  100/. 
during  the  life  of  the  defendant,  in  consideration  that  the  defendant  would  live  with  him  and  give- 
him  the  bene6t  of  his  professional  assistance  during  his  life.  Four  days  before  the  execution  of 
these  instruments,  the  defendant  called  in  an  eminent  physician  to  visit  the  patient,  who  atated  to 
the  defendant  his  opinion  that  the  patient  could  not  recover  nor  live  long ;  and,  about  the  same  time, 
the  defendant  expressed  to  a  witness  in  the  cause,  that  the  patient  could  not  live  more  than  a  month 
or  MX  weeks. — ^These  instruments  cannot  be  maintained,  even  if  the  patient  were  of  sound  mind 
and  capable  of  business. 

This  was  a  bill  by  the  executrix  of  the  late  Colonel  Popham  against  the 
defendant  Brooke,  praying  to  have  a  deed  and  bond,  by  which  Colonel  Pop- 
ham  had  secured  to  the  defendant  an  annuity  of  lOOZ.  for  the  term  of  his,  the 
defendant's  life,  delivered  up  to  be  cancelled. 

Colonel  Popham,  having  had  an  apoplectic  attack  in  India,  returned  to  this 
country  for  the  beuefit  of  his  health  in  a  ship  belonging  to  the  East  India 
Company,  of  which  the  defendant  was  surgeon ;  and,  during  the  voyage,  in 
the  course  of  which  he  had  another  apoplectic  attack,  he  enjoyed  the  benefit 
of  the  defendant's  professional  assistance.  The  ship  arrived  at  Gravesend  on 
the  5th  of  July,  1824,  and  the  defendant  attended  Colonel  Popham  to  London, 


10 


CASES  IN  CHANCERY. 


1828. — Popham  ▼.  Brooke. 


where  they  arrived  on  the  7th  of  July,  and  resided  together  at  an  hotel. 
[*9]  On  the  8th  of  July,  Dr.  Nevinson  was  sent  for  by  the  defendant  *togive 
his  opinion  on  Colonel  Popham's  case.  Being  examined  as  a  witness 
in  the  cause.  Dr.  Nevinson  stated,  that  he  found  Colonel  Popham  incapable  of 
business,  uttering  'monosyllables  only,  and  that,  too,  with  difficulty,  and  la- 
boring under  a  diseased  organization  of  the  brain.  Dr.  Nevinson,  on  that 
occasion,  informed  the  defendant,  that  the  colonel  could  not  recover  or  live 
long. 

Either  on  the  same  8th  of  July,  or  on  the  day  preceding,  the  widow  of 
General  Popham,  the  uncle  of  the  colonel,  and  by  whom  he  had  been  brought 
up,  called  at  the  hotel  to  see  Colonel  Popham ;  and,  being  examined  as  a 
witness,  she  stated  in  her  evidence,  that  she  there  saw  the  defendant,  who  in- 
formed her,  that  the  colonel  was  in  a  deplorable  state  and  not  fit  to  see  his 
relations,  and  that,  in  the  opinion  of  the  defendant,  the  colonel  could  not  live 
more  than  a  month  or  six  weeks :  that  she  inquired  of  the  defendant,  whether 
Colonel  Popham  had  received  a  note  which  she  had  written  to  him  the  day 
before ;  that  the  defendant  answered,  that  he,  the  defendant,  had  received  the 
note,  but  had  not  communicated  ii  to  the  colonel,  because  he  was  incapable  of 
understanding,  of  reading,  or  of  writing. 

On  the  12ih  of  July,  the  deed  and  bond  in  question  were  executed  by 
Colonel  Popham,  whereby,  in  consideration  that  the  defendant  would  remain 
with  the  colonel  during  the  remainder  of  his  life  as  his  medical  assistant,  the 
colonel  secured  to  the  defendant  an  annuity  of  100/.  for  the  life  of  the  de- 
fendant. 

Colonel  Popham  and  the  defendant  remained  at  the  hotel  in  London,  until 
the  end  of  August,  and  then  went  toorether  to  the  house  of  an  aunt  of  Colonel 
Popham's  in  the  country,  where  Colonel  Popham  died  in  the  following  Oc- 
tober. 
[*10]  *The  attorney,  who  drew  the  deed,  and  who,  till  then,  was  a  stran- 
ger to  Brooke,  deposed,  that  Colonel  Popham  perfectly  understoodahe 
nature  of  the  instruments,  before  he  executed  them,  and  was  capable  of  busi- 
ness at  the  time. 

Several  relations  of  Colonel  Popham,  who  saw  him  in  the  country,  gave 
evidence  as  to  the  care  and  attention  with  which  the  colonel  was  attended  by 
the  defendant,  and  that,  in  their  judgment.  Colonel  Popham  was  capable  of 
understanding  the  effect  of  the  instruments. 

On  the  part  of  the  defendant,  the  case  was  rested  on  the  capacity  of  Colonel 
Popham,  and  on  the  sacrifice  which  the  defendant  had  made  in  giving  up  his 
situation  as  surgeon  to  the  East  India  ship  for  the  purpose  of  fulfilling  his 
part  of  the  contract. 

Mr.  Home  and  Mr.  Abhot^  for  the  plaintiff. 

Mr.  Bickersteth  and  Mr.  Spence,  for  the  defendant. 

July  I.— The  Master  op  the  Rolls  :— If  it  were  admitted  that  Colonel 
Popham  was  of  capacity  to  understand,  and  did  perfectly  understand  the  na- 
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ture  and  effect  of  these  instruments,  they  could  not  be  maintained  by  the  de- 
fendant. On  the  8th  of  July  the  defendant  was  informed  by  Dr.  Nevinson 
that  Colonel  Popham  could  not  recover,  nor  suiTive  long ;  and,  either  on  that 
or  on  the  preceding  day,  the  defendant  stated  to  Mrs.  Popham  his  own  opin- 
ion that  Colonel  Popham  could  not  live  more  than  a  month  or  six  weeks. 
When,  therefore,  these  instruments  were  executed  on  the  12th  of  July,  the 
defendant  well  knew  that  he  was,  in  fact,  giving  little  or  no  consideration 
for  so  large  a  gratuity ;  whereas  Colonel  Popham  must  have  executed 
*them  in  the  hope  of  a  prolonged  life.  Under  such  circumstances,  it  ['11] 
would  have  been  the  bounden  duty  of  the  defendant  to  have  declined 
a  compensation  of  that  character,  even  if  Colonel  Popham  had  pressed  it  upon 
him,  and  had  been,  in  truth,  capable  of  business.  If,  however,  the  capacity  of 
Colonel  Popham  on  the  I2th  of  July,  when  the  deeds  were  executed,  had 
been  a  material  ingredient  in  the  case,  is  it  possible  that  such  capacity  could 
be  assumed,  consistently  with  the  evidence  of  Dr.  Nevinson  and  Mrs.  Popham, 
which  applies  to  the  8th  of  July? 

The  plaintiff"  is  entitled  to  a  decree  according  to  the  prayer  of  the  bill,  with 
costs.[l] 

[1]  An  BgreemoDt  obtained  by  a  aurgeon  from  a  deceased  patient  then  in  his  eighty-sixth  year,  for 
the  payment,  in  consideration  of  past  and  fatnre  services,  of  25,000/.  in  six  months  after  the  death  o 
the  deceased,  was  set  aside  upon  the  ground  that  the  court  was  satisfied  that  the  patient  never  did 
agree  to,  or  intend  to  direct  what  in  the  alleged  agreement  he  was  represented  as  agreeing  to  and 
directing,  and  that  his  signature,  if  genuine,  must  have  been  obtained  by  fraud,  or  under  snch  circum- 
stances as  rendered  it  the  duty  of  a  court  of  equity  to  protect  the  patient  and  his  estate  from  being 
prejudiced  by  it.  Lord  Cottenham,  in  pronouncing  his  decision,  observes  :  '*  It  was  argued,  upon  the 
authority  of  the  civil  law  and  some  adjudged  cases,  that  medical  attendants  were*  upon  questions  of  this 
kind,  within  that  class  of  persons  whose  acts,  when  dealing  with  their  patients,  ought  to  be  watched 
with  great  jealousy*  Undoubtedly  they  are  ;  but  1  will  not  narrow  the  rule,  or  run  the  risk  of,  in  any 
degree,  fettering  the  exercise  of  the  beneficial  jurisdiction  of  this  court  by  any  enumeration  of  the  de- 
scription of  persons  against  whom  it  ought  to  be  most  freely  exercised.  And  when  I  find  an  agree* 
xnent,  so  extravagant  in  its  provisions^  secretly  obtained  by  a  medical  attendant  from  his  patient  of  a 
very  advanced  age,  and  carefully  concealed  from  his  professional  advisers  and  all  other  persons,  and 
have  it  proved  that  the  habits,  views,  and  intentions  of  the  testator  were  wholly  inconsistent  with 
those  provisions,  I  cannot  but  come  to  the  conclusion  that  the  medical  attendant  did  obtain  it  by  some 
dominion  exercised  over  his  patient.  How  it  was  effected,  whether  by  direct  fraud,  or  by  what  other 
means,  the  defendant  has  by  the  secrecy  of  the  transaction,  prevented  my  having  any  direct  testimony. 
By  that  he  cannot  profit,  the  conclusion  being,  I  think,  satisfactorily  established.  It  was,  indeed,  argued 
that  the  relation  of  medical  attendant  and  patient  had  ceased,  before  the  date  of  the  agreement,  by 
that  very  notice  to  discontinue  his  visits,  to  which  1  have  before  adverted.  The  relation  does  not 
cease  because  the  patient  has  not  medieine  actually  administered  to  him  at  the  time,  any  more  than 
the  relation  of  attorney  and  client  ceases  because  no  suit  may  be  actdally  in  progress.  If  it  were 
otherwise,  I  do  not  know  that  it  would  have  made  any  difference,  &c.''  Dsnt  v.  Bennet,  4  Myl.  d& 
Cr.  369.  S.  C.  7  Sim.  539.  In  a  late  case,  Gibson  v.  RusseU,  (Feb.  3843,)  2  Yo.  Sl  Col.  C.  C.  104, 
a  deed  of  gift  of  real  estate  of  about  the  value  of  10002.  from  an  infirm  person  of  the  age  of  eighty, 
whose  sanity  was  questionable,  and  who  afterwards  committed  suicide,  to  his  intimate  friend  and  me- 
dical attendant  was  set  aaide.  The  facts  of  the  case  are  highly  interesting,  but  the  circumstances 
are  too  numerous  and  minute  to  admit  the  introduction  in  this  place,  of  even  an  abridged  sutement  of 
them.  Still,  one  cannot  avoid  admiring  the  lenity  with  which  .the  Vice-Chancellor,  (Sir  J.  L.  Knight 
Bruce,)  comments  on  the  conduct  of  the  defendant,  and  the  singular  disposition  ho  made  of  the  costs 
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Drever  t?.  Maudesley. 

Rolls.— 1828  ;  June  26. 

A  foreigner,  who  claimed  to  be  a  creditor  of  the  testator  in  the  cause,  petitioned  to  have  bis  claim  re- 
ferred to  the  master,  after  he  had  made  his  report  :  the  court  made  the  order,  upon  condition  of  bis 
giving  security  for  the  costs. 

A  foreigner,  who  claimed  to  be  a  creditor  of  the  estate  of  the  testator, 
which  was  administered  in  this  suit,  and  who  had  omitted  to  bring  in  his 
claim,  before  the  master  had  made  his  report,  now  petitioned  to  have  his 
claim  referred  to  the  master.  The  petition  described  him  as  resident  in 
Paris. 

Mr.  Roupell  and  Mr.  Tinney  objected,  that,  as  the  party  was  not  within 
the  jurisdiction,  he  ought  to  give  security  for  costs. 

Mr.  Pemberton,  contra : — The  court  made  the  order,  upon  his  giving  secu- 
rity for  costs.[l] 


[•12] 


*Vaisey  v.  Reynolds. 


Rolls.— 1828  ;  July  2. 

Where  a  testator  gives  to  one  person  *'  all  his  moneys  in  hand  ;'*  and  to  another  "  all  his  moneys  out 

on  securities  ;  the  balance  at  bid  bankers  will  pass  as  money  in  hand. 
A  gift  of  *'  all  farming  stock"  will  not,  as  against  the  deviaee,  pass  crops  on  the  ground,  unless  there 

be  a  plain  intention  that  the  legatee  of  the  farming  stock  is  to  take  all  the  personal  estate. 

•  The  testator,  James  Reynolds,  inter  alia,  made  his  will  in  the  following 
words  : — *•  I  give  to  my  wife  all  and  every  my  household  goods,  furniture, 
plate,  linen,  china,  and  household  effects  whatsoever ;  and  ftlso  all  and  every 
my  book  debts,  moneys  in  hand,  stock  in  trade  in  my  dwelling  house,  shop, 
and  malting ;  and  also  my  farming  stock  of  every  kind  and  description  what- 
sover.  I  give  and  bequeath  to  my  executrix  and  executor  hereinafter  named 
all  and  every  my  moneys  out  at  interest  on  mortgage,  notes  of  hand,  or  any 


of  the  cause.  In  a  previous  case,  Conseit  ▼.  Beil,  1  Yo.  &.  Coll.  C.  C.  569,  78,  in  which  the  same 
Vice-Chancellor  refused  to  give  effect  to  a  conveyance  from  a  deceased  person  to  his  bailiff  and  con- 
6dential  agent,  he  says  :  **  That  it  [the  conveyance]  was  voluntary  is  not  all :  exhibiting  no  trace  of 
good  advice,  marked  with  a  strong  character  of  improvidence,  it  was  obtained  by  a  confidential  agent 
from  his  principal,  for  the  benefit  of  the  agent  himself,  who  is  now  asking  a  court  of  equity  to  support 
it,  or  to  stand  neutral  concerning  it,  in  the  total  absence  of  any  evidence  to  show  under  what,  or 
whose  instructions,  or  under  what  circumstances,  or  with  what  degeee  of  explanation,  information  or 
knowledge,  it  was  prepared  and  executed.  I  say  with  Lord  Eldon  and  Lord  Cottenham,  that  a  man 
who  engages  in  a  transaction  such  as  this,  takes  upon  himself  the  burthen  and  obligation  of  clearly 
proving  that  it  is  fair  and  righteous." 

[I]  Where  a  client,  resident  abroad,  applies  for  the  taxation  of  his  solicitor's  bill  of  costs,  on  un- 
dertaking to  pay,  he  must  give  security  for  the  costs  of  the  proceeding,  unless  it  appears  that  the 
solicitor  has  in  his  hands  sufficient  security  for  them.  In  re  Pasinare,  1  Beav.  94.-  See,  further  as  to 
security  for  costs,  Bailey  r.  Gundry^  1  Keen,  55,  57,  and  note.  Am.  ed. 
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Other  security  whatsoever,  together  with  all  my  moneys  vested  in  the  public 
funds,  and  all  the  rest,  residue,  and  remainder  of  my  personal  estate  and  ef- 
fects and  property  of  every  kind  and  description  whatsoever  and  wheresoever, 
not  by  me  otherwise  disposed  of." 

The  testator,  at  the  time  of  his  death,  had  money  in  his  banker's  hands, 
which  was  afterwards  paid  with  interest.  The  banker's  habit  was  to  j)ay 
three  per  cent,  to  his  customers  on  all  moneys  which  remained  in  his  hands 
for  nine  months  ;  but  all  such  moneys  wefe  in  the  same  order  and  disposition 
of  the  customers,  as  if  no  such  interest  had  been  allowed. 

One  question  was,  whether  that  money  passed  to  the  wife,  or  was  included 
in  the  residuary  bequest  ? 

The  testator,  afth^time  of  his  death,  occupied  a  ferm,  on  which  there 
were  growing  crops.  # 

*A  second  question  was,  whether  the  crops  on  the  ground  passed  to  [*13] 
the  wife  under  the  bequest  of  "  all  his  farming  stock  ?" 


Mr.  Sidebotioniy  for  the  wife. 

Mr.  Blackburn^  for  the  residuary  legatee. 

Mr.  Garraity  for  the  executors. 


On  the  first  question,  Carr  v.  Carr{a)  was  cited. 

For  the  wife,  on  the  second  point,  were  cited  Cox  v.  Cods€Uve{b)  and 
West  V.  Moare.{c)[*] 

(a)  1  Mer.  541,  note.  (b)  6  Eatft,  604,  note.  (0)  8  East*  339. 

[•]  Blaki  v.  Gibbs. 

1825;  February  22. 

A  tenant  for  life  of  a  plantation  in  Jamaica  bequeathes  and  detisea  to  Ai,  his  heirs,  eseentors,  admin* 
istraiors,  and  assiflns,  all  her  negrot  mulatto,  and  other  slaves,  men,  women,  and  children^  and  all 
her  cattle,  mules,  horses,  asses,  and  other  live  and  dead  stock  upon  the  plantation,  and  all  other  her 
real  estate  in  Jamaica  ;  and,  after  various  specific  and  pecuniary  legacies,  she  gives  the  residue  of 
her  goods,  chattels,  and  personal  estate  and  effects  to  B ;  A.  is  entitled  to  the  growing  crops,  which 
were  on  the  plantation  at  the  death  of  the  testatrix. 

Margaret  Plunkett,  by  her  will,  dated  the  5th  of  August^  1812,  devised  unto  George  Gibbs  the  elder, 
and  his  son  George  Gibbs  the  younger,  "  all  and  every  her  negro,  mulatto,  and  other  slaves,  men 
women,  and  children,  and  all  her  cattle,  mules,  horses,  ssses,  and  other  live  and  dead  stock  upon  a 
certain  plantation  or  estate  called  Lloydds,  or  the  lands  thereto  belonging,  situate  in  the  pariah  of  St. 
John  in  the  island  of  Jamaica,  or  wheresoever  else  the  same  slaves,  cattle,  and  stock,  or  any  of  them 
were  or  should  be  at  the  time  of  her  decease,  and  all  the  issue,  offspring,  and  increase  of  the  females 
of  the  aaid  slaves,  and  on  or  from  which  the  said  plantation  or  estate  called  Lloydds»  and  such  of  the 
negro  slaves,  cattle,  and  stock  as  were  thereon  at  the  time  of  the  death  of  her  late  creditor  Mathew 
Plonkett  deceased,  there  was  a  large  debt  due  to  her  on  mortgage,  and  of  which  said  plantation  or  es- 
tate called  Lloydds  she  was  tenant  for  life  under  and  by  virtue  of  the  will  of  her  said  late  creditor, 
and  all  other  her  real  estate  in  the  said  island  of  Jamaica,  and  all  her  right,  title,  and  interest  in  and 
to  the  said  slaves,  cattle,  mules, 'and  other  live  and  dead  stock,  and  other  real  estate  in  the  said  island 
of  Jamaica,  to  hold  the  same  several  slaves  and  their  issne,  offspring,  and  increase,  and  the  aaid  cat- 
tle, mules,  and  other  live  and  dead  stock,  and  all  other  her  said  real  eatate  m  Jamaica  anto  and  to  the 
use  of  the  said  George  Gibbs  the  elder,  and  George  Gibbs  the  younger,  their  heirs,  executors,  admin-  ( 
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[*14]        *The  Master  op  the  Rolls  : — The  testator  has  referred  to  two 
descriptions  of  moneys — moneys  in  hand — and  moneys  out  at  interest 


iitrators,  and  assigns,"  upon  certain  trusts.  Then,  after  rarioas  specific  and  pecaniary  legacies,  she 
disposed  of  the  residue  of  her  estate  by  the  following  words  : — **  As  to  all  the  rest,  residue  and  remain- 
der of  my  moneys,  and  securities  for  moneys,  government  stocks,  and  futxJs,  hou(*ehold  goods  and  fur- 
niture, jewels,  rings,  and  trinkets,  and  all  other  my  goods,  chattels  and  personal  estate  and  effecta 
whatsoever  and  wheresoever,  and  of  every  nature,  kind,  sort,  and  denomination  aoever  not  by  me 
hereinbefore  otherwise  disposed  of,  subject  to  the  payment  of  my  just  debts  and  funeral  expenses,  and 
the  charges  of  proving  this  my  will,  and  also  subject  to  the  said  several  legacies  by  me  in  and  by  this 
any  will  given  and  bequeathed  as  hereinbefore  mentioned — I  give  and  bequeath  the  same  residuary  es- 
tate and  effects,  and  every  part  and  parcel  thereof  unto  my  cousin  Maurice  Blake,  his  executors,  ad- 
ministrators, and  assigns,  to  and  for  his  and  their  own  proper  use,  benefit,  and  disposal,  and  as  to  and 
for  his  and  their  own  proper  goods,  chattels,  moneys,  estate,  and  effects  absolutely  for  ever." 

The  testatrix  died  in  April,  18U.  # 

George  Gibbs  the  elder  and  George  Gibbs  the  younger  proved  the  wi#:  and  as  the  testatrix  was 
only  tenant  for  life  of  the  plantation,  they  caused  proceedings  to  be  taken  according  to  the  laws  of 
the'  island  o(  Jamaica,  for  having  the  value  of  the  emblements  or  growing  crops  at  the  time  of  her 
death,  duly  ascertained  ;  and  they  received,  in  respect  of  those  emblements,  upwards  of  1760^.  from 
the  person  entitled  to  the  plantation  in  remainder  or  reversion. 

The  testatrix  had  also  household  go6ds  and  other  articles  of  furniture,  which  were  in  the  dwelling- 
bouse  on  the  plantation. 

Blake,  the  residuary  legatee,  claimed  by  his  bill  to  be  entitled  to  the  household  goods  and  fomiture, 
and  to  the  growing  crops,  as  a  part  of  the  general  residue. 

The  defendants,  who  were  beneficially  interested  under  the  devise  and  bequest  to  the  two  Gibbses, 
submitted,  that  the  emblementa  passed  by  the  words  **  other  live  and  dead  stock  on  the  plantation." 

Mr.  SkadweU  and  Mr*.  Sanders,  for  the  plaintiff* :r-<''**Xive^ and  dead  stock**  are  not  wiQjpds,  which,  in 
their  natural  import,  include  growing  crops;  and  when  connected  by  the  word  '* other*'  with  the 
articles  previously  enumerated,  they  roust  be  considered  to  denote  things  ejusdtm  generis, 

Mr.  Sugden  and  Mr.  LynchffoT  the  defendants  beneficially  interested  under  the  beqnest  to  the  two  Gibb- 
ses  : — Cox  v.  Godsalve^{a)  and  West  v.  Moore,(L)  prove  that  a  bequest  oi  "  the  slock  on  a  farm  '*  will 
pass  the  growing  crops.  In  Steward  v.  CoUcn,(c)  which  was  heard  in  1777  before  Mr.  Justice  Willes, 
»[id  Masters  Holford,  Browning,  and  Orde,  a  testator  devised  a  farm  to  his  wife  for  life,  remainder  to 
A.  in  fee,'  together  with  all  the  stock  which  should  be  upon  the  farm  at  the  time  of  bis  decease,  which 
it  was  his  will  should  be  kept  up  by  his  wife  during  her  life,  and  go  along  with  the  farm.  A.  havbg 
died,  the  testator,  by  a  codicil,  gave  the  estate  and  the  stock  thereon,  after  his  wife*s  decease,  to  B. 
The  wife  severed  corn,  which  was  growing  at  her  husband's  death,  and  stacked  it  on  the  premises,  and 
died  shortly  afterwards :  and  it  was  decreed  that  her  personal  representative  was  entitled  against  the 
remainder  to  an  account  of  the  growing  crops  thus  severed.  That  decree  implied  that  the  term 
*'  stock"  passed  the  growing  crops.  **  Other  live  and  dead  stock**  must  include  every  species  of  stock, 
and  is  not  to  be  confined  to  stock  of  any  particular  kind.  The  word  "other"  applies  only  to  live 
stock,  and  not  to  dead  stock,  for  all  the  articles  specifically  enumerated  belong  to  the  class  of  live 
stock. 

Mr.  Shadwell  in  reply: — The  present  case  is  distinguishable  from  the  cases  cited  in  two  respects.  First, 
the  language  is  different.  The  words  "  other  live  and  dead  atock,**  preceded  by  an  enumeration  of  apeci- 
fic  articles,  are  not  so  extensive  in  their  import,  aa  a  simple  bequest  of  all  a  man^s  stock.  Secondly,  in 
the  cases  cited,  the  contest  was  with  the  devisee  of  the  land ;  and  as  emblements  are  part  of  the  person- 
al estate,the  preaumption  will  be  in  favor  of  a  legatee,  who  claims  them  as  personal  estate,  rather  than 
of  a  devisee  of  the  land.    Here  ihe  question  is  between  a  specific  legatee^  and  a  residuary  legatee. 


(a)      East,  604. 

(<)  Reg.  Lib.  B.  1777,  fo.  558. 


(b)  8  East,  339. 
See  infra,  the  case  stated  from  the  jegistrar's  book. 
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on  mortgage,  notes  of  hand,  and  other  securities  whatsoever.    The 
balance  in  the  banker's  hands,  though  it  carried  'interest,  was  not  out   [*15] 
at  interest  on  security ;  and  it  was  in  the  same  order  and  disposition 
of  the  testator,  as  if  it  had  been  deposited  in  his  own  drawer.    It -must 
be  inferred  that  the  testator  meant  to  pass  it  by  one  of  the  two  Me-    ['IG] 

LoED  GiFFomo,  Mastbe  of  trk  Rolls  : — The  two  cases,  which  have  been  cited,  prove  that 
the  embleoienti  are  part  of  the  stock,  and  will  pass  ander  the  description  of  stock  on  a  farm ;  and 
I  cannot  help  thinking  that  the  claim  of  the  specific  legatee  is  stronger  here  than  in  either  of  thote 
cases,  from  the  circumstance  of  the  testatrix  having  been  only  tenant  for  life.  When  she  gives  the  other 
live  and  dead  stock  on  the  plantation,  her  evident  intention  b  to  give  every  thing  connected  with  the 
planutioa,  and  particularly  all  the  sto6k.  As  to  live  stock,  she  bad  before  enumerated  almost  every 
species  of  live  stock,  including  slaves  and  cattle.  Her  evident  intention  being  to  pass  all  the  stock 
on  the  farm,  I  must  declare  the  defendants  entitled  to  the  emblements. 

The  household  goods  and  furniture  belong  to  the  plaintiff. 


-  Steward  v.  Cotton. 
Coram  Willis,  Justice,  and  Masters,  Holford,  Browning,  and  Orde. 

1777 ;  May  12. 

A  testator  devises  a  farm  to  his  wife  for  life,  remainder  to  A.  in  fee,  with  all  the  stock  wliieh  should  be 
on  it  at  the  time  of  his  decease,  which  it  waa  his  will  should  be  kept  up  by  his  wife  dorine  her  life, 
and  go  along  with  the  farm ;  and  be  bequeathed  the  residue  of  his  estate  and  effects,  real  and  per- 
sonal, to  his  wife  absolutely.  t 

The  testator  died  in  July  ;  the  wife  having  severed  the  growing  crops,  aud  stacked  them  on  the  farm, 
died  in  the  following  September,  when  the  remainder-man  entered  and  took  po.<<se88ion  both  of  the 
farm  and  of  the  crops  which  had  been  so  severed  :  held  that '  the  personal  representative  of  the  wife 
was  entitled  to  those  crops. 

A  testator  devised  a  certain  farm  in  Folding  to  his  wife  Elizabeth  Willshaw  for  life,  remainder  to 
A.  in  fee,  together  with  all  the  stock  which  should  be  on  the  farm  at  the  time  of  his  decease,  which,  it 
was  his  will,  should  be  kept  up  by  his  wife  during  her  life,  and  go  along  with  the  farm :  and  hd  be- 
queathed all  the  residue  of  his  estate  and  effects  real  and  personal,  after  payment  of  his  debts  and  lega. 
cies,  to  his  wife,  her  heirs,  executors,  administrators,  and  assigns. 

A.  having  died,  the  testator,  by  a  codicil  reciting  his  death,  gave  the  farm  and  the  stock  thereon, 
after  the  decease  of  his  wife  Elizabeth  Willshaw,  to  .Nathaniel  Cotton.  By  the  same  codicil  he  be- 
queathed his  household  goods,  plate,  sod  linen  in  his  house  at  Marlow  to  his  executor  Bamidiston,  in 
trost  to  permit  his  wife  to  have  the  use  thereof  during  her  life,  and,  after  her  decease,  upon  trust  for 
Cotton  absolutely. 

The  testator  died  on  the  4th  of  July,  1771..  The  widow  entered  into  possession  of  the  farm,  and 
severed  tho  growing  crops,  and  housed  or  stacked  them  on  the  farm. 

On  the  39th  of  September,  1771,  she  died  :  and,  on  the  following  day.  Cotton  entered  upon  the 
farm,  and  took  possession  of  the  com  and  grain  which  had  been  severed  by  tho  widow. 

The  bill  was  filed  by*  the  personal  representative  of  the  widow,  and  prayed  an  account  of  the  crops 
.  ao  cut  and  severed. 

Cotton  insisted  by  his  answer,  *'  that  the  crops  of  grain  and  other  things  severed  from  the  premisee 
by  the  widow  Elisabeth  Willshaw,  were,  by  virtue  of  the  codicil,  the  property  of  him  the  defendant. 

The  decree  was  as  follows : — "  The  court  doth  declare,  that  the  plaintiff,  as  the  personal  represen- 
tative of  Elisabeth  Willshaw,  the  testator's  widow,  is  entitled  to  all  the  stock  of  com  and  grain  on  the 
Itrm  called  Folding,  from  the  time  they  were  cot  and  severed  by  the  said  Elizabeth  Willshaw  ;  and 
this  court  doth  order  that  it  be  referred  to  the  mister,  dLC,  to  take  an  account  of  the  com  and  grain 
•o  cat  down  and  severed,  and  of  the  money  produced  by  the  aale  thereof,  come  to  the  hands  of  the  dc<* 
fendant,  Nathaniel  Cotton,  or  of  any  person,  dec.,  and  that  what  shall  be  found  due  on  such  account 
be  paid  by  the  defendant  to  the  plaintiff.*' 

.  Reg.  Lib.  1777,  B.  568, 
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scriptions  which  he  has  used.     In  no  sense  was  it  money  on  security; 
and,  in  a  reasonable  sense,  it  was  money  in  hand,  and  passed,  therefore,  to 

the  wife.[l] 
[*I7]        *0n  the  second  question  it  is  to  be  observed,  that,  in  the  case  of 

Cox  V.  Godsalve^  where  the  words  of  the  gift  to  the  executor  were 

"stock  of  my  farms,"  there  were  other  words  in  the  gift  which  com- 
[*18]    prised  all  personal  *estate.     And  in  West  v.  Moore,  where  the  words 

of  the  gift  to  the  executor  were,  "  stock  upon  my  .farm,"  the  whole 
personal  estate  of  every  nature  and  kind  was,  in  terms,  comprised  in  the  gift. 
These  cases  were  between  the  executor  and  the  devisee  of  the  land  ;  and  the 
rule  is,  that,  although  crops  on  the  ground  are  personal  estate,  and  generally 

speaking,  pass  to  the  executor,  yet,  as  between  the  executor  and  the 
[*19J    devisee,  the  devisee  will  *take  them  with  the  land,  unless  the  intention 

of  the  testator  appears  to  be  otherwise.  In  these  two  cases  such  inten- 
tion seems  to  have  been  inferred,  rather  because  the  executor  was  plainly 
meant  to  take  the  whole  personal  estate,  than  from  the  mere  force  of  the  words 
"  stock  of  my  farm,"  or  "  stock  upon  my  farm."  In  the  present  case,  the  gift 
in  question  to  the  wife  comprises  only  some  parts  of  the  personal  estate,  and 
"  all  my  farming  stock,"  in  common  and  popular  language,  does  not  include 
crops  on  the  ground  ;  and  the  wife,  therefore,  is  not  entitled  to  them.[2] 


U 


Gregg  v.  TAYLOR.(a) 

Rolls.— 1828;  July  4. 

Where  the  wife  is  one  of  several  persons  claiming  to  be  entitled,  at  next  of  kio,  to  share  io  residuary 

property,  which  b  under  the  administraiion  of  a  court  of  equfty,  the  husband  is  not  a  competent 

witness,  upon  an  issue,  to  prove  her  consanguinity  to  the  testator. 

This  was  a  motion  for  a  new  trial,  directed  by  the  Master  of  the  Rolls  for 
the  opinion  of  a  jury,  whether  certain  persons  named  as  plaintiffs,  together 
with  one  Mary  Freemantle,  were  second  cousins,  once  removed,  of  the  de- 
ceased Mr.  Osgoode.  Mary  Freemantle  had  at  first  been  included  as  a  plain- 
tiff;  but,  it  being  considered  that  her  husband  was  a  material  witness,  an  ap- 
plication  was  made  to  the  Master  of  the  Rolls  to  omit  her  name  as  a  plaintiff, 
|n  order  to  avoid  the  formal  objection  to  the  husband's  testimony,  which  would 
arise  from  that  circumstance :  and  the  Master  of  the  Rolls  acceded  to  that  ajV' 

(a)  Vide  4  Russell,  S79. 

[I]  Vide  Rogers  ▼.  Thomas^  3  Keen,  8,  13,  and  note  ibid.  Dowson  v.  Gaskoin^  id.  14,  18,  and  note 
ibid. 

[3]  Crops  growing  at  the  time  of  the  testator's  death  do  not  pass  under  the  word  "  appurtenances.*' 
SkOUm  ▼.  Shdum,  1  Wash.  63. 
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plication,  expressly  slating  that  he  made  the  order  without  prejudice  to  any 
legal  objection  to  the  testimony  of  William  Freeraantle,  the  husband. 

The  bill  was  filed  for  the  administration  of  the  property  of  the  tes- 
tatoj ;  and  the  question  to  be  tried  in  *the  issue  arose  in  consequence  of  [^20] 
the  death  of  the  residuary  legatee  nine  days  before  the  death  of  the  tes- 
tator. Prior  to  the  trial  of  the  issue,  William,  the  husband  of  Mary  Free- 
mantle,  assigned  all  his  interest  in  the  property  of  the  testator  to  his  grand 
children,  and,  at  the  trial,  he  executed  a  release  to  the  executors  of  the  tes- 
tator. 

The  issue  came  on  to  be  tried  at  Winchester  at  the  last  spring  assizes,  by  a 
special  jury,  before  Mr.  Justice  Littledale.  A  verdict  was  found  in  favor  of 
the  plaintitTs;  and  the  learned  judge  reported  that  he  was  not  dissatisfied  with 
the  verdict. 

A  new  trial  was  now  moved  for  ypon  two  grounds:  first,  because  the 
learned  judge  had  admitted  William  Freemantle  as  a  witness;  secondly, 
because,  even  if  he  were  a  good  witness,  the  verdict  was  against  the  weight 
of  evidence. 

Mr.  Sebvj/n,  Mr.  Jeremy^  and  Mr.  Cooper^  for  the  motion. 

Mr.  F.  Williams^  Mr.  Serjeant  Merewether^  Mr.  Lovat^  and  Mr.  Mannings 
contra : — ^In  support  of  the  first  ground,  the  case  of  Davis  v.  DinwQody{a)  was 
cited.  The  purpose,  it  was  argued,  for  which  the  evidence  of  the  husband 
had  been  tendered,  was,  to  prove  that  his  wife  was  entitled  to  a  share  of  the 
residuary  fund  ;  and  his  release  and  assignment,  though  they  might  annihi- 
late her  legal  right,  could  not  afiect  that  equitable  interest  which  this 
court  acknowledged  and  protected.  The  residuary  fund  was  *tobe  ad-  [*21] 
ministered  in  this  suit ;  and  Mrs.  Freemantle's  right  to  a  settlement  out 
of  her  share  (if  she  should  be  entitled  to  any  share)  would  be  enforced  against 
her  husband  and  all  who  claimed  under  any  instrument  wjiich  he  might  exe- 
cute. Her  equity^  arising  out  of  the  acknowledged  law  of  the  court,  was  as 
substantial  an  interest,  as  if  it  had  been  created  by  a  conveyance  to  her  sepa- 
rate use.  It  had  been  decided  in  Davis  v.  Dinwoody^  that  the  evidence  of 
the  husband  could  not  be  received,  where  the  latter  species  of  interest  was  in 
question ;  and  the  same  rule  must  apply  to  the  former. 

On  the  other  hand,  it  was  insisted,  that  there  was  no  resemblance  between 
the  wife's  equitable  right  to  a  settlement,  and  the  interest  which  a  married 
woman  took  under  a  conveyance  to  her  separate  use.  The  former,  in  fact, 
could  not  be  considered  an  interest ;  it  was  annihilated  by  a  mere  form  of 
words,  without  the  execution  of  any  instrument  or  conveyance.  Courts  of 
equity  had  acquired  the  habit  of  refusing  to  lend  their  aid  to  give  the  hus- 
band possession  of  the  wife's  fund,  unless  a  provision  were  made  for  her  and 
her  children,  or  the  right  to  such  a  provision  were  waived  by  her  consent  in 

{a)  4 1.  R,  678. 
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court ;  and,  unquestionably,  they  had  full  authority  to  prescribe  the  terms  on 
which  alone  they  would  consent  to  interfere.  But  their  refusal  to  lend  their 
aid,  thouofh  advantageous  to  the  wife,  was  very  diflferent  from  the  existence  of 
a  positive  interest  in  her. 

The  Master  of  the  Rolls: — ^It  is  a  settled  nile  of  law,  procecwinp 
upon  sound  policy,  that  husband  and  wife  cannot  be  witnesses  for  or  against 
each  other :  and  the  case  of  Davis  v.  Dinwoody  has  decided — what,  indeed, 
was  clear  in  principle— that  it  makes  no  difference,  whether  the  interest 
[•22]  of  the  husband  or  wife,  to  be  affected  by  the  testimony,  is  legal  'or 
equitable.  The  case  of  Davis  v.  Diniooody  had  this  circumstance, — 
that  the  husband's  testimony,  in  support  of  the  wife's  interest,  was  directly 
opposed  to  his  own  interest,  and  would  have  fixed  him  personally  with  the 
debt,  which  otherwise  would  have  been  satisfied  with  his  wife's  properly. 
But  the  rule  was  still  held  to  apply.  In  the  present  case,  this  court,  having 
taken  upon  itself  the  administration  of  that  property,  to  a  part  of  which 
Mary  Freemantle  claims  to  be  entitled  as  one  of  the  isecond  cousins,  once  re- 
moved, of  the  testator  William  Osgoode,  she  has  a  clear  equitable  interest, 
unaffected  by  the  assignment  and  release  of  her  husband,  and  of  which  she 
can  be  deprived  only  by  her  own  consent  in  open  court,  or  by  commission, 
after  the  amount  is  ascertained.  In  support  of  that  interest  the  husband  was 
not  a  competent  witness,  and  his  evidence  must  be  rejected. 

Rejecting  his  evidence,  there  remains  no  testimony  by  which  the  precise 
degree  of  consanguinity  between  the  claimants  and  the  testator  can  be  as- 
certained, unless  it  be  tCssumed,  that,  when  the  will  of  the  testator's  father 
speaks  of  his  cousins,  Richard  Osgoode  of  Woodman's  Green,  and  Wil- 
liam Osgoode  of  Hartley  Wood,  it  .must  be  intended  that  he  means  to 
describe  them  as  first  cousins.  I  can  find  nothing  in  the  context  of  the 
will  to  afford  that  inference;  and  the  term  cousin^  in  common  and  popu- 
lar language,  is  of  too  extensive  a  signification  to  be  so  litpited,  without  an 
explanatory  context.  The  parties  must,  therefore,  proceed  to  a  new  trial  of 
this  issue. 


[*23]  *RuLE  op   Practice. 

Rolls.— 1828  ;  July  7. 

Rale  of  practice  at  the  rolls — that,  in  future,  not  more  than  two  counsel  shall  be  heard  in  support  of 
a  motion  for  the  new  trial  of  an  issue,  nor  more  than  the  same  number  in  opposition. 

At  the  sittiug  of  the  court,  the  Master  of  the  Rolls  stated,  that  the 
attention  of  the  Lord  Chancellor  and  the  other  judges  of  the  court  had  lately 
been  called  to  the  subject  of  motions  foi:  the  new  trial  of  issues  directed  by 
the  court;  that  it  appeared  to  have  become  a  practice  on  such  motions,  to  em- 
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plojr  four  or  five  counsel  on  each  side ;  that  such  a  practice  was  a  great  griev- 
ance to  the  parties  in  point  of  expense ;  that  it  must  be  admitted,  that  it 
tended  to  occupy  more  of  the  time  of  the  court  than  the  interest  of  the  par- 
ties required ;  that,  upon  these  considerations,  the  Lord  Chancellor  and  the 
other  judges  concurr^  in  opinion,  that  it  would  be  fit  in  future,  that  not  more 
than  two  counsel  should  be  employed  in  support  of  a  motion  for  a  new  trial, 
and  not  more  than  the  same  number  in  opposition  to  it ;  and  that  he,  the 
Master  of  the  Rolls,  had  authority  to  declare,  that  such  was  henceforward  to 
be  the  rule  of  practice  in  each  branch  of  the  court 


On  several  occasions,  since  this  rule  was  promulgated,  more  than  two  coun- 
sel have  been  heard,  in  the  Lord  Chancellor's  court,  in  support  of  and  against 
a  motion  for  the  new  trial  of  an  issue. 


•Trevor  r.  Trevor.  ['24] 

Rolls.— 1828 ;  July  7,  21. 

A  testator  gives  to  his  wife  an  annuity  of  100/.  and  the  sum  of  10002.,  which  he  considers  will,  with 

the  property  which  she  is  entitled  to  after  his  death,  make  up  to  her  an  income  of  2500/.  a  year ; 

in  fact,  those  gifts  make  up  her  income  only  to  IbOO/.  a  year ;  she  is  entitled  to  have  the  deficiency 

supplied  out  of  bis  residuary  estate. 

John  Viscount  Hampden  made  his  will,  inter  alia,  in  the  following 
words : — **  I  give  and  bequeath  to  my  dear  wife,  Harriet  Lady  Hampden,  the 
remaining  term  in  my  house  in  Berkeley  Square,  and  the  stables  and  offices 
thereto,  together  with  all  furniture,  useful  and  ornamental,  usually  contained 
in  my  said  house,  whether  linen,  china,  glass,  wines,  or  other  effects,  not 
otherwise  hereafter  disposed  of,  and  also  with  all  such  English,  French,  and 
Italian  books  as  she  shall  choose,  and  all  my  pictures  and  framed  drawings, 
together  with  all  my  carriages,  coach  and  saddle  horses,  harnesses,  and  things 
thereuntx)  belonging,  and  all  such  silver  plate  as  belonged  to  either  Dr.  or 
Mrs.  Burton,  and  my  silver  tea-urn,  and  tea  and  coffee-pots,  spoons,  knives 
and  forks,  sugar-tongs,  four  flat  and  two  pair  of  such  high  candlesticks,  as  she 
shall  choose,  except  the  large  pair,  on  which,  by  mistake,  my  arms  with  sup- 
porters are  engraved,  a  silver  bread-basket,  two  of  the  smaller  waiters,  cniet, 
and  salt-cellars,  and  all  my  plated  articles ;  together  with  all  jewels,  watches, 
and  trinkets  not  otherwise  hereafter  disposed  of.  And  I  further  give  and  be- 
queath to  my  said  dear  wife  an  annuity  of  100/.  during  her  life,  and  the  sum 
of  1000/.  to  be  paid  to  her  within  thirty  days  ader  my  decease.  And  I  hereby 
express  my  conception  and  belief,  that^  together  with  the  above  bequests,  the 
landed  property,  to  which  by  our  marriage  settlement  she  will  succeed  upon 
my  death,  the  money  standing  in  her  name  in  the  funds  (which,  or  so  much 
thereof  as  may  be  necessary  for  making  up  to  her  an  annual  income  of  2500/., 
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as  hereafter  mentioned,  I  hereby  give  and  bequeath  to  her,)  and  with 
[*25]  her  jointure,  which  *is  in  the  funds  in  trustees'  names,  will  produce  to 
her  an  income  of  more  than  2500/.,  which,  I  know,  will  most  amply 
supply  all  her  very  moderate  wants  and  wishes,  or  I  would  give  her  more." 

On  the  hearing  of  the  cause,  it  was  referred  to  the  master  to  inquire,  what 
was  the  annual  amount  of  the  landed  property  to  which  Lady  Hampden  was 
entitled  by  her  marriage  settlement,  of  the  money  standing  in  her  name  in 
the  funds,,  and  of  her  jointure  which  was  in  the  funds.  The  master  having 
reported  that  the  annual  amount  of  these  properties,  adding  to  it  the  annui- 
ty of  100/.,  and  the  interest  of  1000/*  given  by  the  will,  would  not  exceed  al- 
together 1800/.,  two  questions  were  raised:  First,  whether  Lady  Hampden 
was  entitled  to  have  her  income  made  up  2500/.  per  annum  out  of  the 
testator's  residuary  estate;  and,  secondly,  whether  the  annual  value  of  the 
house  in  Berkeley  Square  was  to  be  computed  as  part  of  that  income.  This 
house  was  held  by  the  testator  on  a*  lease,  of  which,  at  his  death,  about  four- 
teen years  were  unexpired. 

Mr.  Pemberton.  for  Lady  Hampden  : — The  purpose  of  the  testator  was,  to 
insure  to  his  wife  an  income  of  2500/.  a  year :  for  he  expresses  his  belief,  that 
his  bequests,  together  with  certain  other  property,  will  yield  her  that  sum 
annually ;  and  he  declares,  that  his  only  reason  for  not  raising  her  income 
above  2500/.  year  is,  that  he  knows  her  wants  to  be  so  moderate  that  she  will 
not  require  more.  It  happens,  however,  that  he  has  made  an  erroneous  esti- 
mate of  the  annual  value  of  some  portion  of  the  property  which  Lady  Hamp- 
den takes  :  so  that  there  is  a  deficiency  of  about  700/.  a  year.  But  where  the 
intention  to  give  benefits  of  a  certain  amount  is  clear,  the  court  does  not  per- 
mit the  legatee  to  be  disappointed  by  the  erroneous  estimate  of  the 
[•26]  *testator.  Milner  v.  Milner,{a)  Whitfield  v.  Cl€ments,(b)  In  a  late 
case  of  Pickford  v.  Randall  before  the  Vice-Chancellor,  a  father,  by 
his  will,  reciting  that  his  son  owed  him  16,000/.,  bequeathed  to  him  6500/.  of 
the  debt,  and  directed  the  residue  of  the  debt  to  be  paid  by  instalments.  The 
son  alleged,  that  he  was  indebted  to  his  father  only  in  11,000/.,  and  that,  the 
intention  of  the  testator  being  to  give  him  a  benefit  of  5500/.,  he  was  entitled 
to  retain  the  full  amount  of  that  sum  from  the  11,000/.  It  was  referred  to 
the  master  to  inquire,  whether  the  testator  had  fallen  into  the  alleged  mis- 
take. 

The  annual  value  of  the  house  in  Berkeley  Square  cannot  be  included  as 
part  of  the  income  of  2500/.  The  house  was  for  the  personal  occupation  and 
enjoyment  of  Lady  Hampden,  and  was  not  meant  to  be  converted  into  a 
source  of  pecuniary  benefit. .  The  gift  of  it  occurs  among  a  great  number  of 
specific  bequests  of  various  articles,  which  could  not  possibly  be  regarded  as 
yielding  income  :  and  as  there  was  a  probability  that  the  term  would  expire 
in  Lady  Hampden's  lifetime,  it  was  the  less  likely  that  its  annual  value 


(a)  1  Yes.  sen.  106. 


{h)  1  Mcr.  402. 
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should  be  considered  as  a  portion  of  the  permanent  iilcome  which  was  to  be 
secured  to  her. 

Mr.  Barber^  for  the  plaintiff : — In  Milner  v.'  Milner,  the  testator  declared 
in  express  words,  that  he  designed  10,000/.  for  his  daughter's  fortune,  and  the 
court  rectified  his  miscalculation,  in  order  to  give  her  the  10,000/. ;  but  there  is 
here  no  gift  to  Lady  Hampden  of  2500/.  a  year.  The  other  authorities,  which 
have  been  cited,  refer  to  cases  of  specific  legacies.  Here  the  testator  makes 
certain  bequests  in  his  wife's  favor  j  he  expresses  his  belief  that  those 
bequests,  together  with  *other  property  to  which  she  will  be  entitled,  [*27] 
will  make  up  more  than  2500/.  a  year ;  and  he  adds,  that,  if  he  did  not 
know  what  was  thus  secured  to  her  to  be  more  tlian  equal  to  her  wishes,  he 
would  give  her  more.  The  words  which  he  has  used  cannot  be  strained 
further  in  Lady  Hampden's  favor  than  if  he  had  said,  "  If  2500/.  a  year  were 
not  enough  for  her  very  moderate  wants,  I  would  give  her  more  than  I  have 
done."  The  language  of  the  will  is  not  sufficiently  precise  to  justify  the 
court  in  throwing  a  burden  of  700/.  a  year  on  the  testator's  residuary  person- 
al estate.     Smith  v.  Maitland^{a)  Hotham  v.  Sutton.{b) 

If  Lady  Hampden  is  entitled  to  have  her  income  made  up  to  2600/.  a  year, 
the  house  must  be  included.  The  words,  "  together  with  the  above  bequests," 
will  in  fact  be  rejected,  if  the  principal  of  those  bequests  be  excluded  from  the 
estimate. 

Mr.  Horne^  Mr.  Skirrow,  and  Mr.  Stuart^  for  some  of  the  defendants. 

The  Master  of  the  Rolls  : — The  house  in  Berkeley  Square,  together 
with  the  furniture  and  its  other  contents,  which  are  enumerated  in  the  will, 
were  plainly  intended  by  the  testator  for  the  personal  use  and  enjoyment  of 
Lady  Hampden,  and  were  not  considered  by  him  as  part  of  her  income. 

The  other  part  of  the  will  may  be  read  thus  : — "  I  consider  that  the  in- 
come, to  which  Lady  Hampden  will  be  entitled  after  my  death,  will,  with 
the  addition  of  an  annuity  of  100/.,  and  the  interest  of  1000/.,  which  I 
now  give  her,  make  up  2500/.  a  year,  which  I  know  will  'supply  all  [*28] 
her  moderate  wants,  or  I  would  give  her  more."  His  expressed  in- 
tention, therefore,  is  to  give  her  so  much  as  will  make  up  her  annual  income, 
2500/. ;  and  his  miscalculation  cannot  defeat  that  intention. 

It  is  to  observed,  that  his  intention  was,  that  she  was  to  have  2500/.  and 
no  more ;  and  if  the  money  standinjr  in  her  name  in  the  funds,  with  the  other 
properties  to  which  she  was  entitled  at  his  death,  and  the  annuity  of  100/.  and 
the  interest  of  the  1000/.,  had  exceeded  the  2500/.  a  year,  she  would  have 
been  put  to  her  election  between  that  excess  of  income  and  the  annuity  of 
100/.  and  the  1000/. 

Declare,  therefore,  that  Lady  Hampden  is  entitled  to  have  the  700/.  a  year 
deficiency  made  up  out  of  the  testator's  residuary  estate." 

(a;  1  Vet.  jun.  362.  (b)  15  Ves.  319. 

Vol.  Y.  3 
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[•29]  •Chissum  v.  Dewes. 

Rolls.— 1828;  July  21. 

The  unexpired  term  in  a  house,  and  the  good  will  of  a  business  established  in  it,  were  sold  in  a  credi- 
tor's suit,  with  the  consent  of  a  person  with  whom  the  lease  bad  been  deposited  as  a  security,  and 
brought  a  price  less  than  the  amount  of  his  debt :  Held,  that  the  equitable  mortgagee  was  entitled 
to  the  whole  of  the  purchase  money,  whether  arising  from  the  value  of  the  good  will,  or  from  the 
value  of  the  lease  independently  of  the  good  will. 

An  administrator  does  not  lose  his  right  of  retainer  by  paying  the  assets  into  court. 

Where  the  fund  in  court  is  insufficient  to  discharge  the  administrator's  debt,  his  right  of  retainer  will 
prevail  against  the  plaintiff's  right  to  have  the  costs  of  the  suit  satisfied. 

The  trustees  of  Great  Dover  street,  by  lease  dated  the  16th  of  March,  de- 
mised a  house  to  Dewes  for  the  term  of  fourteen  years,  to  commence  from 
the  10th  of  October,  1812,  at  a  yearly  peppercorn  rent;  and  in  it  they  cove- 
nanted, that  the  lessors  would  not,  at  the  expiration  of  the  term,  make  any 
claim  on  the  head  landlord  for  any  benefit  of  renewal.  Dewes,  who  carried 
on  the  business  of  an  upholsterer  on  the  premises,  deposited  his  lease  with 
Dickenson  as  a  security  for  a  debt. 

A  creditor's  suit  having  been  instituted,  after  Dewes'  death,  for  the  admin- 
istration of  his  assets,  the  lease  of  the  house,  with  the  good  will  of  the  busi- 
ness established  in  it,  was,  in  1823,  put  up  to  sale  under  the  decree  and  with 
the  concurrence  of  Dickenson's  executor.  Of  the  term,  only  three  years  and 
one  quarter  were  then  unexpired.  The  lease  and  the  good  will  were  sold  for 
1000/.,  which  was  much  less  than  the  amount  of  the  debt  due  to  Dickenson ; 
and  the  money  was  paid  into  court,  to  abide  the  result  of  the  claim  of  the 
equitable  mortgagee. 

Mr.  Bickersteth  and  Mr.  Heberden,  for  the  plaintiff. 
Mr.   Home  and  Mr.    Wilbraham,  for    the  personal    representative  of 
Dewes. 
[*30J      *0n  behalf  of  both  plaintiff  and  defendant  it  was  urged,  that  the  equi- 
table pledge  extended  only  to  the  lease,  and  not  to  the  good  will  of  the 
businesscarried  on  in  the  premises ;  that  the  good  will  had  been  expressly  inclu- 
ded in  the  sale ;  that,  in  fact,  the  greater  part  of  the  purchase  money  had  been 
given  for  the  good  will ;  that,  therefore,  it  ought  to  be  referred  to  the  master  to 
determine  what  proportion  of  the  1000/.  was  to  be  considered  as  the  purchase 
money  of  the  lease,  and  what  proportion  of  it  as  the  purchase  money  of  the 
good  will ;  and  that  only  the  former  portion  of  the  fund  ought  to  be  paid  to 
the  equitable  mortgagee. 

Mr.  Treslove^  contra,  for  the  executor  of  Dickenson. 
The  Master  of  the  Rolls  : — The  good  will  of  the  business  is  nothing 
more  than  an  advantage  attached  to  the  possession  of  the  house;  and  the 
mortgagee,  being  entitled  to  the  possession  of  the  house,  is  entitled  to  the 
whole  of  that  advantage.    I  cannot  separate  the  good  will  from  the  lease. 
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The  whole  of  the  proceeds  of  the  sale  was  ordered  to  be  paid  to  the  mort- 
gagee. 


A  part  of  the  general  personal  estate  had  been  paid  into  court  by  the  ad- 
ministrator, and  another  part  of  it  remained  in  his  hands ;  but  there  was  a 
debt  due  to  him  from  Dewes,  greater  in  amount  than  both  funds.  He 
claimed,  by  virtue  of  his  right  of  retainer,  to  keep  what  was  in  his  hands, 
and  to  have  the  whole  fund  in  court  paid  to  him  in  satisfaction  of  his 
debt. 

*There  were  no  other  assets  to  satisfy  the  general  body  of  creditors,  [*31  ] 
or  even  to  pay  the  costs  of  the  plaintiff. 

Mr.  .Bickersteth  submitted,  that,  as  tio  the  assets  in  court,  the  personal  re- 
presentative lost  his  right  of  retainer  by  having  parted  with  the  money,  and, 
at  all  events,  that  his  right  of  retainer  could  not  prevail  against  the  plaintiff's 
right  to  have  the  costs  of  the  suit  defrayed  out  of  the  fund  which  his  suit 
had  brought  into  court. 

The  Master  of  the  Rolls  was  of  opinion,  that  the  administrator's  right 
of  retainer  was  not  affected  by  the  circumstance  of  his  having  paid  the  mo- 
ney into  court,[i]  and  that  the  plaintiff  was  not  entitled  to  have  his  costs 
satisfied  out  of  a  fund  to  which  the  right  of  retainer  extended.[2] 

Afterwards  the  administrator  consented,  that  the  plaintiff  should  have  his 
costs  out  of  the  fund  in  court 

[I]  '*  They  [the  executors]  have  clearly  a  right  to  retain  their  debt.  The  fact  of  the  money  haviog 
'  been  brought  into  court  can  make  no  difference.  The  debt  of  the  executors  being  a  simple  contract 
debt,  the  court  will  not  allow  them  to  keep  the  fund  in  their  popsession  ;  but  the  court  will,  neverthe- 
less, oltimstely  place  them  in  the  same  position  as  if  they  had  kept  it  in  their  hands.  If  an  executor 
says,  '  I  have  paid  so  much  money  in  satisfaction  of  debts,'  he  is  not  charged  with  it,  or  if  he  is 
charged  with  it,  he  is  sUowed  it  in  his  discharge  ;  but  the  court  does  not  give  the  same  effect  to  the 
allegation,  '  1  have  retained  so  much  for  my  own  debt  *  The  rule  is  to  consider  the  executor  as  hav- 
ing a  right  to  retaiu  in  a  due  course  of  administration  ;  but  the  court  says,  until  the  accounts  are 
taken  it  cannot  see  that  the  right  of  retainer  will  exist.  When  the  court  has  determined  that  there 
is  no  creditor  of  a  higher  degree  than  the  executor,  he  most  be  remitted  to  his  original  position,  to 
which  the  right  of  retainer  was  incident ;  and  he  is  entitled  to  retain  his  debt  in  preference  to  the 
costs  of  administering  the  funds,  for  to  that  extent  he  is  in  the  same  situation  as  s  creditor  whose 
debt  wss  paid  before  the  suit,  and  who  cannot  therefore  be  afterwards  affected  by  the  costs  of  ad- 
ministration. Chissum  V.  Daces  decided  this  very  point,  and  1  shall  follow  that  authority."  Wig- 
ram,  v.  C,  Tipping  v.  Power,  1  Hare,  405,  II.  See  further  as  to  retainer,  Kent  v.  Pichtnng,  2 
Keen,  1,  8,  n.  1. 

[2J  Vide  Larkins  v.  Paxton,  1  Russ.  6l  M.  426,  Rowlands  v.  Tiuker^  id.  635.  But  subsequent 
decisions  establishing  the  right  of  the  prosecuting  creditor  to  costs,  as  between  solicitor  and  client, 
oat  of  a  deficient  fund,  seem  to  be  inconitistent  with  the  decision  in  Chissum  v.  Dewes.  See  Hood  v. 
Wilson,  2  Ross.  &  M.  667.  Larkins  v.  Pazton,  2  Myl.  &  K.  3'<N).  Brodie  v.  Bolton,  3  Myl  &  K. 
168L  SUinUm  v.  Ha'fidd,  1  Keen,  3.^8,  ZS'l  n.  1.  Sutton  t.  Dt^gett,  3  fietv.  9.  Tootal  t.  Spieer^ 
4  Sim.  510.    Barker  v.  WardU,  2  Myl.  dt  K.  818. 
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[•32] 


*Dawe8  V.  Scott. 


f^ 


Rolls.— 1828 ;  July  23. 

Personal  estate  may  be  exempted  from  the  payment  of  debts,  without  express  words  to  that  effect, 
upon  the  clear  intention  of  the  tesutor. 

The  testator,  John  Dawes,  by  a  will  bearing  date  the  18th  of  August, 
1812,  devised  his  estate  at  Highbury  in  manner  therein  mentioned  ;  but  did 
not,  by  that  will,  devise  any  other  part  of  his  real  estate,  or  in  any  manner 
affect  his  personal  estate. 

The  testator,  by.another  will,  bearing  date  the  23d  of  June,  1818,  confirm- 
ed his  prior  will,  and  devised  his  estate  at  Charleywood,  and  all  his  plate, 
linen,  books,  pictures,  and  other  household  furniture  and  effects  which  should 
belong  to  him  at  the  time  of  his  death,  except  such  articles  of  plate  and  other 
personal  effects  as  his  trustees  should  think  proper  to  select,  in  order  that 
they  might  remain  in  his  family,  upon  trust  to  be  sold,  and,  out  df  the  mo- 
neys to  be  produced  by  the  sale,  in  the  first  place  to  pay  and  satisfy  all  his 
just  debts,  funeral  and  testamentary  expenses  and  legacies.  He  then  gave 
several  pecuniary  legacies  ;  and  in  case,  after  paying  and  satisfying  his  said 
debts,  funeral  expenses  and  legacies,  there  should  remain  any  surplus  of  the 
moneys  to  arise  by  such  sale,  he  directed  his  trustees  to  pay  the  same  to  his 
brother  Robert  John  Dawes ;  and  he  thereby  declared  that  the  moneys  to 
arise  as  aforesaid  should  be  the  fund  primarily  applicable  to  the  discharge  of 
his  said  debts,  funeral  and  testameptary  expenses,  and  legacies.  The  testator 
then  devised  his  estate  in  the  county  of  Westmoreland,  to  his  brother  Robert 
John  Dawes  for  life,  with  remainder  in  strict  settlement  to  his  children,  with 
divers  remainders  over;  and  he  directed  that  the  articles  of  plate  and 
[*33]  effects,  which  should  be  selected  by  his  trustees  as  'aforesaid,  should 
go  as  heir  looms  with  this  estate.  And  as  to  all  other  his  lands,  tene- 
ments, and  hereditaments,  and  real  estate  not  thereiubefore  devised,  nor  de- 
vised by  his  will  of  the  18th  of  August,  1812,  and  all  moneys,  stocks,  funds^ 
and  securities  for  money,  and  all  other  his  personal  estate  and  effects  not 
thereinbefore  bequeathed,  he  gave  the  same  to  his  brother  Robert  John  Dawes, 
his  heirs,  executors,  and  administrators. 

The  testator  afterwards  made  a  codicil,  reciting  the  devise  and  bequest,  in 
his  second  will,  of  his  estate  at  Charleywood  and  of  his  personal  estate  on 
trust  to  be  sold.  By  this  codicil,  after  slating  that,  amongst  the  debts  to  be 
paid  out  of  the  produce  of  the  sale,  it  was  his  intention  that  all  charges  upon 
or  affecting  his  Highbury  estate  should  be  included,  and  reciting  that  his  bro- 
ther Robert  John  Dawes  had  died,  he  gave  to  his  brother  Harry  Dawes  all 
the  surplus  or  residue  to  arise  from  the  sale  aforesaid,  which  he  had  before 
given  to  Robert  John  Dawes,  and  also  all  his  other  messuages,  lands,  here- 
ditaments, and  personal  estate  by  the  said  will  also  given  to  the  said  Robert 
John  Dawes.    He  then  gave  an  additional  pecuniary  legacy  of  2000/.,  di- 
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recting  that  it  should  be  paid  out  of  the  produce  of  the  said  sale,  and  that 
such  moneys  should  be  the  primary  fund  for  payment  thereof:  and  he  de- 
clared, that,  in  case  the  moneys  arising  from  the  said  sale  should  be  insuffi- 
cient to  pay  and  discharge  his  just  debts,  funeral  and  testamentary  expenses, 
and  legacies  bequeathed  by  his  will  of  the  23d  of  June,  1818,  and  that  codi- 
cil, including  the  charges  on  the  Highbury  estate,  he  thereby  charged  his 
Highbury  estate  with  the  payment  of  so  much  money,  as  should  be  requisite 
to  make  good  the  deficiency. 

The  produce  of  the  sale  of  the  Charleywood  estate,  and  of  the  arti- 
cles directed  to  be  sold  therewith,  was  not  •sufficient  to  pay  the  testator's  [*34] 
debts,  funeral  and  testamentary  expenses,  and  legacies :  and  the  ques- 
tion was,  whether  the  moneys,  securities  for  moneys,  and  other  personal 
estate,  given  by  the  will  of  the  23d  of  June,  1818,  to  Robert  John  Dawes, 
and  by  the  codicil  to  Henry  Dawes,  should  not  be  applied  to  make  good  the 
deficiency,  before  recourse  was  had  to  the  Highbury  estate. 

Mr.  Treslave,  and  Mr.  Ducktoorth^  for  the  plaintiffs,  argued,  that,  accord- 
ing to  the  principle  laid  down  in  Bootle  v.  Blundell,{a)  the  Highbury  estate 
was  a  secondary  fund  for  the  payment  of  the  debts,  funeral  expenses,  and 
l^acies,  which,  in  the  event  of  the  deficiency  of  the  primary  fund,  was  to  be 
applied  in  exoneration  of  the  personal  estate. 

Mr.  Bickersieth,  and  Mr.  Purvis,  for  the  de^sees  of  the  Highbury  estate, 
contended,  that  the  Highbury  estate,  though  charged,  was  charged  only  as 
auxiliary  to  that  which  was  the  natural  fund  for  the  payment  of  debts  and 
legacies. 

The  Master  of  the  Rolls  : — It  is  not  necessary  that  there  should  be 
words  expressly  exempting  the  personal  estate,  if  the  instruments  afford  a 
clear  intention  on  the  part  of  the  testator  that  it  should  be  exempted.  The 
Charleywood  estate,  and  the  articles  to  be  sold  therewith,  are  expressed  to  be 
the  primary  fund  ;  and  the  plain  intention  of  the  testator  is,  that  the  Highbury 
estate  should  be  the  secondary  fund.[l] 


Green  v.  Jackson.  [*35] 

RoLLi.— 1828;  July  23. 

Where  a  testator  directs  bis  real  and  personal  estate  to  be  sold,  and  his  debts  and  legacies  to  be  there- 
oat  paid,  ineYuding  certain  charitable'legacies,  and  gives  the  residue  of  the  mixed  fund  to  A.  and  B., 
the  failure  of  the  charitable  legacies  as  far  as  they  would  affect  the  real  eatate,  will  enure  to  the 
benefit  of  A.  and  B. 

Joseph  Chapman,  by  his  will,  dated^the  7th  of  February,  1816,  after  be- 
queathing to  his  wife  a  sum  of  2002.  and  certain  specific  articles,  gave  all  his 

(a)  1  Mer.  193. 

[1]  Vide  Driver  r.  Farand,  1  Russ.  dc  M.  681.  Wdbif  y.  RoekUffe,  id.  571.  Lloyd  &  6. 295, 
n  {h),  Taml.  149,  note.  2  Myl.  dc  Cr.  709,  n.  3.  RJuhUs  t.  Rudge,  1  Sim.  85.  CcimUe  y.  Mid^ 
<&tofi,  3  Bear.  570.    J^fies  t.  Bruc^,  11  Sim.  998. 
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personal  estate  and  effects  to  Thomas  Jackson,  George  Greenwood,  Thomas 
Hugall,  and  John  Hudson,  their  executors  or  administrators,  upon  trust  to 
pay  some  legacies.  There  followed  specific  devises  of  parts  of  his  real  estate, 
intermingled  with  bequests  of  sums  of  money ;  after  which  the  testator  de- 
vised certain  tenements,  particularly  described,  "  and  all  other  my  real  estate 
whatsoever,  and  wheresoever  situate,  not  hereinbefore  specially  devised  as 
aforesaid,  unto  my  said  trustees  Thomas  Jackson,  George  Greenwood,  Thomas 
Hugall,  and  John  Hudson,  their  heirs  and  assigns,  upon  trust  that  they  my 
said  trustees,  or  the  survivors  or  survivor  of  them,  or  the  heirs  or  assigns  of 
such  survivor,  shall  and  do,  as  soon  as  conveniently  may  be  afler  my  decease, 
sell  and  dispose  of  all  such  my  said  last  mentioned  real  estates  for  the  best 
price  or  prices  that  can  be  reasonably  had  or  gotten  for  the  same ;  and  it  is 
my  will  and  mind  that  all  the  moneys  to  be  received  by  my  said  trustees  by 
sale  of  all  my  said  above  mentioned  real  estates,  and  by  virtue  of  the  bequests 
of  my  said  personalty,  and  all  other  my  moneys  which  may  come  to  their 
hands,  after  my  debts  and  legacies,  and  the  two  several  sums  directed  to  be 
sunk  by  way  of  annuity,  and  all  costs,  charge,  and  expenses  attending  the 
execution  of  this  my  will,  are  paid,  satisfied,  and  provided  for,  shall  be  by 
them  my  said  trustees  placed  in  one  of  the  banking-houses  in  Hull,  till  the 
whole  can  be  collected  and  ffot  in,  except  the  4000/.  part  of  my  person- 
[•36]  ally,  arising  from  *Messrs.  Brooke  &  Pease,  and  Mr.  Richard  Thomp- 
son's morti^ges,  and  also  except  the  2000/.  of  which  my  wife  is  also  to 
receive  the  interest  during  her  life  or  widowhood,  and  which  two  sums  are 
to  be  applied  by  my  trustees,  on  the  death  or  marriage  again  of  my  said  wife  ; 
and  after  the  amount  of  such  money  is  ascertained,  and  the  same  lodged  at 
interest  in  one  of  the  banking-houses  in  Hull,  as  above  mentioned,  I  direct 
that  my  said  trustees,  or  the  survivors  or  survivor  of  them,  or  the  executor  or 
administrator  of  such  survivor,  shall  or  do,  on  the  death  or  marriage  again  of 
my  said  wife,  but  not  before  one  of  those  events  shall  have  taken  place,  put 
into  the  hands  of  the  vicar,  &c ;"  and  then  came  directions  to  pay  considera- 
ble sums  for  particular  charitable  purposes.  "  And  I  do  direct,"  continued 
the  testator,  "  that  my  said  trustees,  or  the  survivors  or  survivor  of  them,  or 
the  executors  or  administrators  of  such  survivor,  shall  and  do,  on  the  death  or 
marriage  again  of  my  said  wife,  but  not  before  one  of  those  events  shall  have 
taken  place,  pay  and  apply  all  the  residue  of  the  moneys  which  shall  then  be 
in  their  hands,  after  full  satisfaction  and  discharge  of  the  aforesaid  several  pay- 
ments and  bequests  as  above  mentioned,  unto  and  among  all  and  every  the  chil- 
dren who  shall  be  then  living  of  my  said  half  nephews  Thomas  Chapman,  Wil- 
liam Chapman,  Philip  Chapman,and  Thomas  Sutton, my  saidlate  half-nephews 
Samuel  Chapman  and  John  Chapman,  and  my  said  half-nieces  Eleanor  Chap- 
man, Mary  Wells,  Ann  Owton,  Susannah  Simpson,  Ann  Briggs,  Margaret 
Fields,  Ann  Gray,  Eleanor  Ash,  in  equal  shares,  to  be  paid  at  their  respective 
ages  of  twenty-one  years,  with  interest  in  the  meantime  towards  their  support." 
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The  bill  was  filed  by  the  next  of  kin  of  the  testator,  one  of  whom  was  also 
his  heir  at  law. 

*It  was  admitted  that  the  charitable  legacies  failed  in  the  proportion    ['SZ] 
which  the  produce  of  the  real  estate  bore  to  the  produce  of  the  personal 
estate ;  and  the  question  in  the  cause  was,  whether  that  failure  enured  to  the 
benefit  of  the  heir  at  law,  or  of  the  next  of  kin,  or  of  the  persons  described  in 
the  residuary  gifu 

Mr.  Agar^  Mr.  Preston^  and  Mr.  Duckworthy  for  the  plaintifis: — To  the 
extent  to  which  the  legacies,  that  have  failed,  would  have  fallen  upon  the  pro- 
duce of  the  real  estate,  there  is  no  disposition  of  the  beneficial  interest  in  that 
produce ;  that  portion  of  the  fund,  therefore,  must  go  to  the  heir  at  law ;  and 
in  his  hands  it  will  have  the  character  of  personalty.  Jones  v.  Michell^{a) 
Attorney  General  v.  Johnson^fji)  Davers  v.  Dewes^ic)  Collins  v.  Wake- 
tnan,{d)  Hutcheson  v.  Hammond.{e) 

The  case  of  Gibhs  v.  Rumsey[g)  is  in  words  almost  the  same  with  the 
present;  and  there  Sir  William  Grant  says,  "Such  part  of  the  real  estate,  as 
is  given  to  charitable  purposes,  belongs  to  the  heir  at  law,  and  does  not  go 
either  to  the  next  of  kin  or  the  residuary  legatee."  Durour  v.  Motteux{h)  is 
an  anomalous  case,  which  is  not  reconcilable  with  the  current  of  authorities ; 
and  the  language,  upon  which  the  question  arose  there,  is  diflferent  from  that 
which  this  testator  has  used. 

Mr.  Pepysy  for  the  widow  of  the  testator,  contended  against  the  claim  of 
the  residuary  legatees. 

*The  counsel  for  the  residuary  legatees  were  not  called  upon  to  [*38] 
support  their  case. 

The  Master  of  the  Rolls  : — The  testator,  Joseph  Chapman,  devised 
his  real  estates  to  three  trustees,  to  be  sold,  and  the  produce  thereof,  together 
with  his  personal  estate,  to  be  applied  in  payment  of  his  debts  and  legacies, 
and  amongst  others,  in  payment  of  several  charitable  legacies,  and  directed 
that  the  residue  of  the  moneys  which  should  remain  in  the  hands  of  his  trus- 
tees, who  were  also  named  his  executors,  after  full  satisfaction  and  discharge 
of  the  aforesaid  several  payments  and  bequests,  should  be  divided  between 
certain  persons  described  in  his  will. 

It  is  perfectly  settled,  that,  if  a  testator  directs  his  real  estate  to  be  sold,  and 
the  produce,  or  any  part  of  it,  to  be  applied  for  a  particular  purpose  only,  and 
that  purpose  fails,  the  money  intended  for  that  purpose  retains  the  quality  of 
real  estate,  and  belongs  to  the  heir.  But  here  the  testator  had  a  purpose 
ulterior  to  the  payment  of  his  legacies,  namely,  the  purpose  of  division  among 
the  several  persons  described  in  his  residuary  gift.  The  case  of  CKbhs  v. 
Rumsey  is  principally  relied  upon  for  the  heir ;  but  the  facts  of  that  case  are 
not  distinctly  stated,  and  the  argument  there  turned  upon  another  point.  The 

(a)  1  Sim.  &,  Stu.  990.  (b)  Ambler,  577.  (c)  3  P.  Wmn.  40. 

{4)  2  Ves.  jun.  683.  (e)  3  B.  C.  C.  128.  (^)  2  V.  &  B.  294. 

(A)  1  Ves.  sen.  321 ;  but  stated  more  correcily  in  the  note,  1  Sim.  dc  Stu.  392. 
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case  of  Durour  v.  Motteux  is  precisely  in  point ;  and,  upon  the  authority  of 
that  case,  as  well  as  upon  principle,  my  opinion  is,  that  the  failure  of  the 
charitable  legacies  here  enures  for  the  benefit  of  the  persons  described  in  the 
residuary  gift,  and  that  no  distinction  can  here  be  made  between  that  part  of 
the  residue  which  has  arisen  fro»n  the  real  estate  and  that  part  which  has 
arisen  from  the  personal  estate.[ I] 


[*39]  •Fowler  v.  Richards. 

Rolls.— 1B28 ;  July  23.  ' 

A.  appoints  executors,  who  prove  his  will  in  the  prerogative  court ;  B.,  the  lurviring  executor,  dtes/'  ^ 

having  appointed  C.  his  executor,  and  C.  proves  B/s  will  in  the  consistory  court  of  Landaff :  C.  is 

the  personal  representative  of  A. 

John  Smith,  by  his  will,  made  a  specific  disposition  of  certain  sums  of 

[I]  Affirmed  by  Lord  Lyndhurst,  2  Russ.  &  M.  238.    A  testatrix  gave  her  real  estates  upon  trust  ■ 

to  be  sold,  atid  directed  the  moneys  to  arise  from  such  sale  to  be  considered  and  taken  as  part  of  her 
personal  estates ;  she  then  willed,  that  out  of  the  moneys  to  arise  from  such  sale,  and  out  of  all  other  * 

her  penional  estate,  certaiu.  pecuniary  legacies  should  be  paid  ;  and  bequeathed  all  the  residue  of  her  . 

personal  estate,  and  of  the  moneys  arising  from  the  sale  of  her  real  estates,  upon  trust  fur  two  persons 
and  their  children.  Some  of  the  pecuniary  legatees  having  died  in  the  testatrix's  lifetime  ;   it  was  held,  ' 

that  the  conversion  of  the  real  estate  into  personal,  directed  by  the  will,  was  not  absolute,  but  partial 
only,  for  the  purpose  of  making  good  the  pecuniary  legacies,  and  that  such  of  those  legacies  as  had  | 

lapsed,  in  so  far  as  they  were  payable  out  of  the  produce  of  real  estate,  had  lapsed  for  tho  benefit  of  , 

the  heir  at  law.     AmphleU  v.  Farke,  2  Russ.  <k  M  221.    S.  C.  I  Sim.  275.     8.  C.  4  Russ.  75.    A 
testator,  by  will  duly  attested,  gave  all  his  real  and  personal  estate  to  trustees,  to  convert  into 
•  money  and  pay  his  debu  and   then  to  appropriate  and*  take  out  of  his  said  trust  moneys  1000/.  which 
he  gave  to  the  plaintiff,  his  heir  at  law.     By  a  codicil  not  properly  attested  so  as  to  pass  real  estate, 
he  revoked  the  legacy  :  and  it  was  held«  that  on  this  will  the  testator  had  made  his  real   and  personal 
estate  a  common  fund  for  payment  of  this  legacy :  that  the  revocation  was  inoperative  as  regarded  the 
real  estate,  and  that  the  plaintiff  was  entitled  in  the  proportion  which  the  real  estate  bore  to  the  per- 
sonal.    Stacker  v.  Harbin^  3  Beav.  479.     A  testator  devised  and  bequeathed  his  real  and  personal  es-  \ 
tate,  in  trust  to  sell,  and  constituted  a  mixed  and  blended  fund,  out  of  which  he  gave  J.  B.  100/.  and                          • 
one- eighteenth  of  the  residue,  and  he  gave  the  remaining  portions  of  the  residue  to  other  persons ;  and                          | 
J.  B.  having  died  in  the  lestator^s  life  time  it  was  held  that  the  next  of  kin  and  heir  were  entitled  to                          I 
their  proportionate  part  of  the  lapsed  share  of  the  residue,  and  that  the  legacy  of  100/  fell  into  the                          i 
residue  and  passed  by  the  gift  thereof:  and  Lord  Langdale,  M.  R.  says  ;  "  The  real  estate  is  by  the                          I 
will  directed  to  be  converted  into  money,  i.  e.  into  personal  estate,  for  the  purposes  of  the  will ;  the 
testator  thereby  determined  the  quality  of  the  property  which  the  legatees  were  to  take  ;  but  he  has 
expressed  no  intention  to  convert  it  for  any  purposes,  other  than  those  mentioned  in  the  will  ;  and  to 
the  extent  to  which  those  expressed  purposes  have  failed  ;  that  is,  as  to  any  part  of  the  property  ia                          i 
respect  of  which  no  intention  of  the  testator  is  expressed,  the  law  is  to  determine  to  whom  it  belongs  ;                           I 
and  the  two  sorts  of  estate  being  blended,  each  contributing  in  proportion,  to  fulfil  the  purposes  which                           I 
ein  be  accomplished,  the  share  of  residue  which  has  lapsed  must  be  deemed  to  consist  of  proportion-                          \ 
ate  parts  of  the  two  sorts  of  estate  ;  and  that  being  so,  the  proportion  of  the  lapsed  share  of  residue 
which  consists  of  the  produce  of  real  estate,  having  been  directed  to  be  converted  for  a  purpose  which 
if  disappointed,  belongs  to  the  heir.    It  is  not  easy  to  reconcile  all  the  cases  which  are  to  be  found  in 
the  books  on  these  subjects,  &c.    It  appears  to  me  that  the  proper  course  is  to  follow  the  decisions  of 
D  irour  v.  MoUeux,  (1  Yes.  sen.  5*20.     1  Sim.  6l  Stu.  292,)  and  Green  v.  Jack'Mon''     Salt  v.  Chatta- 
teayi  3  Beav.  576.  « 
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Stock,  standing  in  the  name  of  the  trustees  of  his  marriage  settlement,  and  to 
which,  subject  to  the  life  interest  of  his  wife  therein,  he  was  entitled  absolute- 
ly. He  died  in  1776 ;  and,  upon  the  death  of  his  wife,  in  1820,  the  plalntifi^ 
the  legatee  who  derived  his  title  under  the  will  of  John  Smith,  filed  his  bill 
for  a  transfer  of  the  stock  against  Richards,  who  was  the  personal  representa- 
tive of  the  survi  vor  of  the  trustees.  At  the  hearing  of  the  case,  the  defendant 
objected,  that  the  suit  was  defective,  because  there  was  no  personal  represen- 
tative of  Smith  before  the  court  The  objection  was  allowed ;  and  the  cause 
was  ordered  to  stand  over,  with  liberty  to  the  plaintiff  to  amend  his  bill  by 
adding  parties. 

John  Smith  had  appointed  five  executors,  of  whom  only  Lovell  and  Mor- 
gan proved  his  will ;  and  they  proved  it  in  the  prerogative  court  of  Canter- 
bury. Lovell  had  been  long  dead,  and  it  was  admitted  that  Morgan  was  the 
sole  survivor  pf  the  five  persons  named  executors  in-  the  will.  Accordingly 
the  bill  was  amended  by  making  Morgan  a  defendant ;  but  shortly  afterwards 
he  diexJ,  having  made  a  will,  by  which  he  appointed  George  Webber  and 
Maria  Matthews  bis  executor  and  executrix.  They  proved  his  will  in  the 
consistory  court  of  the  bishop  of  Landaff ;  but,  as  their  testator  had  not  bona 
no/dftt/ia  out  of  the  diocese  of  Landaff,  thejT  did  not  obtain  probate  in  the 
prerogativacourt.  In  this  state  of  circumstances,  the  plaintiff,  in  order 
to  make  the  suit  perfect,  filed  a  bill  of  revivor  and  supplement  *against  [MO] 
Webber  and  Matthews,  as  the  personal  representatives  of  the  original 
testator,  Smith. 

At  the  hearing  of  the  cause  it  was  objected,  that  Webber  and  Matthews 
were  not  the  personal  representatives  of  Smith,  because  they  had  not  proved 
Morgan's  will  in  the  prerogative  court.  Morgan  was  the  executor  of  Smith 
by  virtue  of  a  prerogative  probate ;  and  it  was  contended  that  the  chain  of 
representations  could  be  maintained  only  by  a  succession  of  probates  from 
the  same  court. 

Mr.  J.  Martin,  for  the  plaintiff. 

Mr.  Garraitj  for  the  defendant. 

The  Master  of  the  Rolls  directed,  that  the  cause  should  stand  over,  in 
order  that  the  opinion  of  a  civilian  might  be  taken,  and  that  inquiry  might 
be  made  as  to  the  practice  and  doctrine  of  the  ecclesiastical  courts  on  the  sub- 
ject 

A  case  was  accordingly  submitted  to  Dr.  Lushington ;  and  his  opinion  was, 
that  Webber  and  Matthews  had  not  clothed  themselves  with  the  legal  charac- 
ter of  personal  representatives  of  John  Smith  ;(a)  but  it  was  admitted  that 
there  was  no  express  authority  upon  the  question. 

(a)  The  opinion  was  as  follows :  *'  The  origmal  probate  of  John  Smith's  will  was  from  the  preroga- 
live  court.  Morgan,  being  the  sole  surviving  executor,  becsme  his  only  personal  representative. 
The  executors  of  Morgan,  by  proving  the  will  at  all,  put  themselves  in  a  situation  to  be  coropelied  to 
become  the  personal  representatives  of  John  Smith.  I  think,  by  proving  Morgan^s  will  at  LandafT, 
they  hsve  not  clothed  themselves  with  the  legal  character  of  personal  representatives  to  John  Smith  ; 
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[•41]  *The  case  being  mentioned  again,  Mr.  Preston^  amicus  curuB,  re- 
ferred to  the  dicta  in  Wankford  v.  Wankford,{a)  and  stated,  that  some  ci- 
vilians thought,  that,  to  complete  the  representation  to  a  testator,  it  was  not 
necessary  that  his  will,  and  the  will  of  his  executor,  should  be  proved  in  the 
same  court. 

The  Master  op  the  Rolls  was  inclined  to  think  that  the  chain  of  rep- 
resentation was  complete,  whether  the  will  of  the  executor  was  proved  in  the 
same  court  with  the  will  of  the  original  testator,  or  in  a  diflferent  court 
[M2]      *0n  a  subsequent  day,  the  Master  op  the  Rolls  held,  that  Web- 
ber and  Matthews  were  the  personal  representatives  of  John  Smith ; 
and  the  decree  was  made  accordingly.[l] 


Mutter  v.  Chauvel. 

Rolls.— 1828 ;  June  28,  30  ;  July  7,  35. 

Where  much  expense  had  been  incuired  in  the  suit,  and  it  appeared  defective  in  fonn  at  the  bearing, 

the  court  directed  the  cause  to  stand  over,  with  liberty  to  file  a  supplemenUl  bill  to  correct  th« 

form. 

The  plaintiff,  in  1815,  filed  his  bill,  as  being  nominated  by  his  father,  who 
claimed  the  equitable  right  of  nomination  to  the  church  of  Little  Stanmore, 
against  the  defendant  Chauvel,  who  was  the  incumbent  in  possession,  and 


but,  by  having  thus  taken  upon  themselves  the  execution  of  Morgan^s  will,  I  tbink  they  cannot  now 
refuse  to  prove  Morgan's  will  in  Canterbury  for  the  sole  purpose  of  thereby  carrying  on  the  chiin  of 
executorship.  I  do  not  say,  that,  under  very  peculiar  circumstances,  the  prerogative  court  would  not 
grant  to  others  some  special  limited  administration  ;  but  by  virtue  of  the  LandafT  probate  they  cannot 
act  as  the  executors  of  John  Smith,  though  by  taking  it  they  have  bound  themselves  to  take  such 
other  grant  as  may  be  requisite  from  another  court  to  carry  on  a  legal  representation  to  John  Smith. 

"  I  am  of  opinion  that  the  question  as  to  whether  "Webber  and  Matthews  be  the  personal  represen- 
tatives of  John  Smith,  has  nothing  to  do  with  the  fact  of  John  Smithes  having  or  not  having  property 
in  Landaff.  If  John  Smith  had  property  in  Landaff,  his  will  being  proved  in  Canterbury,  I  think  the 
executors  of  his  surviving  executor  would  not,  under  a  Landaff  probate,  administer  John  Smith*s  ef- 
fects. I  think  that,  having  a  Landaff  probate  only,  they  would  not  be  sued,  as  the  executors  by  re- 
presentation of  John  Smith,  by  a  creditor  of  John  Smith.  I  apprehend  that  they  must  first  be  com- 
pelled to  prove  Morgsn*s  will  in  Canterbury. 

**  I  find  no  authority  upon  these  questions,  though  I  have  made  search  and  inquiry.  The  principle, 
upon  which  my  opinion  is  founded,  is,  that  in  order  to  show  that  the  executor  of  an  executor  is  enti- 
tled to  administer  the  goods  of  the  first  testator,  it  must  be  shown  by  legal  evidence  that  he  is  the 
executor  of  the  deceased  executor.  Of  this  probate  alone  is  evidence ;  and  I  think  that  a  LandafiT 
probate  is  not  evidence  that  the  executor  of  the  second  testator  was  executor  out  of  Landaff.'* 

(a)  1  Salk.  299.  309. 

[1]  By  the  Revised  Statutes  of  New  York,  (vol.  S,  p.  31,  {  45,)  the  executor  of  a  sole  executor,  or 
of  a  surviving  executor,  can  no  longer  administer  on  the  estate  of  the  original  testator,  but  an  admin- 
strator  cum  tatamento  amiexo  must  be  appointed. 
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certain  other  persons  who  claimed  the  right  of  presentation,  for  an  account  of 
the  rents  and  profits  from  the  time  of  his  nomination. 

In  1834  the  plaintiff  amended  his  bill,  and  stated,  that  the  equitable  right 
of  nomination,  which  his  father  had  claimed,  had,  by  the  effect  of  his  father's 
will,  and  a  certain  deed  of  release  executed  by  his  sisters,  become  vested  in 
him,  the  plaintiff:  and  the  amended  bill  prayed  that  it  might  be  declared  that 
he  was  entitled  to  the  equitable  right  of  nomination. 

At  the  hearing  of  the  cause,  the  Master  of  the  Rolls  was  of  opinion, 
without  entering  into  the  merits  of  the  case,  that  the  title  of  the  plaintiff  to 
the  incumbency  of  Little  Stanmore  could  not  be  sustained,  by  reason  of  the 
form  of  the  instrument  executed  by  the  plaintiff's  father :  and,  it  appearing, 
upon  reference  to  the  proofs  and  admissions  in  the  cause,  that  the  deed  of  re- 
lease from  his  sisters  to  the  plaintifi|  which  formed  an  essential  part  of  the 
plaintiff's  title  to  the  right  of  nomination  which  his  father  had  claimed, 
was  not  executed  till  the  12th  of  'May,  1828,  the  Master  of  the  Rolls  [M3] 
was  of  opinion,  that  the  court  could  not  enter  into  the  consideration  of 
the  plaintiff's  claim  to  the  right  of  nomination ;  because,  as  the  record  then 
stood,  a  decree,  affirming  his  title  to  the  nomination,  would  have  reference  to 
the  date  of  the  bill,  and  would  affirm  title  in  the  plaintiff  at  that  time.  But 
the  Master  of  the  Rolls,  stating  that  great  expense  had  been  incurred  in  the 
proceedings,  and  that  it  would,  therefore,  be  desirable  for  all  parties  that  the 
question  of  the  right  of  nomination  should  be  decided  in  this  suit,  di- 
rected the  cause  to  stand  over,  and  that  the  plaintiff  should  be  at  liberty 
to  file  a  6upplemental  bill  for  the  purpose  of  regularly  introducing  the  release 
from  his  sisters. 

Mr.  Sugden  and  Mr.  Norton^  for  the  plaintiff. 

Mr.  Home  and  Mr.  PhiUimore,  for  Mr.  Chauvel.. 

Mr.  Pepffs  and  Mr.  Tinneyj  for  trustees  who  concurred  with  Mr.  Chauvel 
in  resisting  the  claim  of  the  plaintiff. 


*In  re  Redmund.  [*44] 

RoLL«.—1828;  July  86. 

A  clerical  error  ia  the  eorolraent  of  the  specification  of  a  patent  will  be  amended. 

Letters  patent  for  making  and  using  a  certain  invention  were  granted 
on  the  9th  of  November,  1821,  and  the  specification  was  duly  enrolled.  No 
office  copy  had  yet  been  applied  for  or  delivered  out. 

The  patentee  stated  by  a  petition,  that,  within  the  last  month,  he  had  disco- 
vered that  the  copying  clerk,  in  engrossing  the  specification  and  the  plan  an- 
nexed to  it,  had  by  mistake  transposed  the  numbers,  by  which,  in  the  specific 
cation,  reference  was  made  to  the  plan.  His  prayer  was,  that  this  clerical 
error  in  the  enrolment  of  the  specification  might  be  amended. 
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Mr.  Beamesy  for  the  petition. 

The  Mastkr  of  the  Rolls  made  the  order.[l] 


[•45] 


*FARaUHAR80N   V.   SeTON. 


RoLM.— 1828 ;  July  2,  4,  8,  21,  25. 

A  second  incumbrancer  filed  a  bill  in  Grenada,  to  which  the  mortgagor  and  first  incumbrancer  were 
parties  defendants,  impeaching  one  of  the  deeds  under  which  the  first  incumbrancer  claimed,  and 
praying  that  the  equity  of  redemption  of  the  mortgaged  premises  might  be  sold.  By  a  decree 
made  in  that  suit,  the  court  in  Grenada  declared  the  impeached  deed  void,  the  effect  of  which  wu 
to  reduce  considerably  the  claim  of  the  first  ineambrancer :  he,  therefore,  appealed  from  that  de- 
cree to  the  privy  council,  who  reversed  the  decree  of  the  court  in  Grenada,  and  established  the 
deed  in  question.  Before  that  suit  was  finally  concluded,  the  mortgagor  filerl  a  bill  here  against 
the  first  incumbrancer  for  redemption,  praying  that  the  same  deed  might  be  declsred  void,  which 
had  been  affirmed  by  the  privy  council : — his  bill  was  dismissed  with  costs,  on  the  ground  that  he 
warconcluded  by  the  decree  of  the  privy  council  from  raising,  in  a  new  suit,  the  question  as  to  the 
validity  of  that  instmment. 

In  1794,  the  defendant  Seton  contracted  for  the  purchase,  at  the  price  of 
60,000/.,  of  a  plantation  called  Dunfermline,  in  the  island  of  Grenada,  with  the 
.  slaves,  stock  and  utensils  attached  to  it.  An  insurrection  of  the  slaves,  which 
occurred  shortly  afterwards,  prevented  the  immediate  completion  of  the  con- 
tract, and  greatly  lessened  the  value  of  the  property ;  and  an  arrangement  was 
subsequently  entered  into,  by  which  the  purchase  money  with  interest, 
amounting  in  the  whole  to  81^900/.,  was  to  be  paid  by  eleven  annual  instal- 
ments, on  the  1st  of  October,  1797,  and  the  Ist  of  October,  in  each  of  the  ten 
succeeding  years.  The  first  instalment  having  been  paid,  the  estate  was,  by 
indentures  of  lease  and  release,  dated  the  21st  and  22d  of  August,  1798,  con- 
veyed to  Seton  in  fee,  subject  to  a  term  of  years,  for  securing  to  the  vendors 
the  remaining  ten  instalments. 

In  the  mean  time,  Seton  had  been  negotiating  for  the  sale  of  the  property 
to  Barclay  Farquharson  and  John  M'Pherson,  who  carried  on  business  under 
the  firm  of  Barclay  Farquharson  <fc  Co.  The  first  agreement,  dated  the  1 0th 
of  March,  1797,  and  signed  by  both  Farquharson  an<J.  M'Pherson,  fixed  the 
price  at  58,860/.,  payable  by  three  instalments  at  twelve,  eighteen,  and  twen- 
ty-four months,  exclusive  of  a  further  sum  of  upwards  of  5000/.  for  the  grow- 
ing crops,  negroes,  supplies,  <fcc.     Barclay  Fdrquharson  <fc  C&.^  drew  bills 

for  the  amount  on  their  correspondents  in  London,  and  were  let  into 
[*46]    possession  *of  the  plantation.    The  bills  were  dishonored ;  and,  in  the 

absence  of  Farquharson,  who,  in  the  mean  time  had  left  the  West  In- 
dies and  returned  to  England,  M'Pherson  concluded  a  new  agreement  with 
Seton,  dated  the  4th  of  August,  1797,  and  signed  by  him,  M'Pherson,  on  his 
own  behalf,  and  also  as  attorney  for  Farquharson,  by  which  the  price  was  to 
be  120,000/.,  payable  by  ten  successive  instalments  of  12,000/.,  and  secured 

[1]  As  to  the  extent  of  the  jurisdiction  of  the  Msster  of  the  Rolls  to  alter  the  enrolments  of  the 
specifications  of  patents,  see  In  re  Sharp's  Patent,  3  Beav.  245. 
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by  a  mortgage  of  the  estate.  In  March,  1798,  it  was  arranged  by  Seton  and 
M'Pherson,  that  these  yearly  payments  should  be  divided  into  two  sets  of  in- 
stalments : — one  set,  amounting  in  the  whole  to  69,700/.,  payable  on  the  1st 
of  October  in  each  successive  year,  and  corresponding  exactly  with  the  ten 
yearly  payments  which  Seton  had  to  make  to  his  vendors ;  and  the  other  set, 
payable  on  the  1st  of  January  in  each  successive  year,  and  amounting  in  the 
whole  to  50,300/.  The  first  of  the  first  set  of  instalments,  being  a  sum  of 
8120/.,  was  paid ;  and  by  indentures  of  lease  and  release,  dated  on  the  25th 
and  2Cth  days  of  December,  1798,  the  estate  was  conveyed  to  Farquharson 
and  M'Pherson  as  tenants  in  common  in  fee,  subject  to  a  term  of  1000  years, 
for  securing  the  remaining  nine  instalments  of  the  sum  of  69,700/.  In  these 
deeds  there  was  no  mention  of,  or  reference  to,  the  other  set  of  instalments ; 
neither  was  there  any  allusion  to  the  sum  of  50,300/.,  which  was  their 
amount ;  and  there  was  an  express  proviso  that  the  term  should  cease  on 
payment  of  the  residue  of  the  69,700/.  But  Farquharson  and  M'Pherson 
afterwards  executed  deeds  of  lease  and  release,  dated  the  1 0th  and  11th  of 
October,  1799,  by  which  (after  reciting  that  the  price  agreed  to  be  paid  was 
120,000/. — that  the  one  set  of  instalments,  amounting  to  69,700/.,  had  been 
paid  or  secured  in  the  manner  above  mentioned — and  that  it  had  been  agreed 
that  the  50,300/.,  the  amount  of  the  other  set  of  instalments,  should  be 
secured  by  certain  bills  of  exchangee,  and  also  *by  a  mortgage  of  the  [*47] 
premises,)  the  property  was  conveyed  to  William  Elderton  Allen,  upon 
trust  for  securing  to  Seton  so  much  of  the  50,306/.  as  was  then  unpaid. 

Default  being  made  in  payment  of  the  instalments,  Seton,  in  1801,  took 
possession  of  the  plantation  as  mortgagee. 

In  1800,  Farquharson  and  M'Pherson,  along  with  one  Perras,  who  was  al- 
leged to  be  a  partner  in  their  trade,  executed  to  Macdonald  and  Macnure  a 
bond,  and  a  warrant  of  attorney  to  confess  judgmetH,  as  securities  for  sums 
to  a  large  amount  owing  from  Farquharson's  house  to  Findlay,  Bannatyne  & 
Co.  and  other  persons.  Judgment  was  entered  up  on  the  warrant  of  attor- 
ney ;  and,  in  1802,  execution  was  sued  out  upon  it ;  but  the  provost  marshal 
of  the  island  returned  nulla  bona:  and,  in  November,  1803,  Macdonald  and 
Macnure,  on  behalf  of  the  creditors  for  whom  they  were  trustees,  filed  a  bill 
in  the  chancery  of  Grenada  against  Farquharson,  M'Pherson,  Perraa,  Seton, 
and  his  trustee  Allen. 

This  bill  alleged,  that  Seton,  in  the  beginning  of  1797,  contracted  with 
Farquharson  and  M'Pherson  to  sell  them  the  Dunfermline  plantation,  with 
its  appurtenances,  for  i59,700/.  payable  by  the  instalments  therein  mentioned : 
that  Seton,  in  pursuance  of  this  contract,  delivered  up.  possession  of  the  pre- 
mises to  Farquharson  and  M'Pherson,  and  that  the  property  was  subsequent- 
ly conveyed  to  them  by  the  indentures  of  the  25th  and  26th  days  of  Decem- 
ber, 1798 :  that  the  sum  of  69,700/.,  mentioned  in  the  indenture  of  release  of 
the  26th  of  December,  was  the  true  price  and  consideration  agreed  to  be  paid 
for  the  plantation,  with  the  negroes,  slaves,  and  other  appurtenances  there- 
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unto  belonging,  and  considerably  exceeded  its  real  value :  that,  afterwards, 
the  house  of  Barclay  Farquharson  &  Co.,  having  met  wiih  many 
[*48]  losses  and  disasters  *in  trade,  and  being  reduced  to  the  utmost  state  of 
distress,  Farquharson  and  M'Pherson  became  anxious  to  favor  Seton  to 
the  prejudice  of  their  other  creditors,  and  particularly  of  those  for  whom  the 
plaintiffs  were  trustees,  and  for  that  purpose  entered  into  a  secret  contrivance 
with  Seton,  in  pursuance  of  which  the  indentures  of  the  10th  and  llth  of 
October,  1799,  were  executed :  that  the  price  of  120,000/.,  mentioned  in  the  in- 
denture of  release  bearing  date  the  1 1th  of  October,  1799,  was  a  false  and  pre- 
tended consideration :  that,  at  the  time  when  Farquharson  and  M'Pherson  con- 
tracted with  Seton  for  the  purchase,  it  was  not  agreed  that  Farquharson  and 
M'Pherson  should  pay  to  Seton  the  sum  of  120,000/.  for  the  plantation,  or  that 
the  sum  of  69,700/.  should  be  secured  or  paid  as  a  part  of  the  120,000/.,  or  that 
the  sum  of  50,300/ ,  residue  of  the  pretended  purchase  money  of  120,000/., 
should  be  paid  by  the  several  instalments  or  secured  by  the  several  bills  of 
exchange  mentioned  in  the  deed  of  the  llth  of  October,  1799 :  that  such  bills 
of  exchange,  if  they  were  ever  drawn,  were  not  in  truth  drawn  by  Barclay 
Farquharson  &  Co.  on  the  day  on  which  they  bore  date,  but  were  drawn 
long  afterwards,  in  furtherance  of  the  before-mentioned  contrivance  to  favor 
Seton  to  the  injury  of  the  other  creditors  of  the  firm :  that  neither  Farquhar- 
son and  M'Pherson  nor  Seton  ever  caused  the  indentures  of  the  25th  and  26th 
of  December,  1798,  to  be  recorded  or  registered  in  the  r^ister's  office  of  the 
island  of  Grenada:  that  those  deeds  would  have  been  wholly  suppressed  and 
cancelled,  had  they  not  accident! y  fallen  into  the  custody  and  possession  of 
Findlay,  Bannatyne  &  Co. ;  and  that  the  mortgage  debt,  bona  fide  due  to  Seton, 
had  been  so  much  reduced  by  the  crops  which  he  had  received  since  he  bad 
been  in  possession  as  mortgagee,  that  the  equity  of  redemption  was  nearly  suf- 
ficient for  the  satisfaction  of  the  judgment  creditors.  The  prayer  was, 
[•49]  that  the  indentures  of  the  10th  and  llth  of  October,  *1799,  might  be 
vacated  and  set  aside  as  fraudulent :  that  the  indentures  of  the  26th 
and  26th  days  of  December,  1798,  might  be  established  and  be  declared  to 
contain  the  only  claims  of  Seton  upon  the  plantation  :  that  various  accounts 
might  be  taken,  so  as  to  ascertain  the  amount  due  to  Seton  for  the  instalments 
of  the  purchase  money ;  and  that  the  equity  of  redemption,  so  relieved,  might 
be  sold. 

To  this  bill  Seton  put  in  an  answer,  insisting,  in  substance,  that  120,000/. 
was  the  amount  of  the  consideration  agreed,  bonafide^  to  be  paid  by  Farqu- 
harson and  M*Pherson  for  the  purchase  of  the  Dunfermline  plantation ;  and 
that  the  indentures  of  the  10th  and  llth  days  of  October,  1799,  were  a  valid 
mortgage,  for  securing  to  him  so  much  of  that  sum  as  still  remained  due. 

Farquharson,  by  his  answer,  after  stating  the  agreement  of  March,  1797, 
alleged,  that,  on  the  4th  of  August  in  the  same  year,  MTherson  entered  into 
a  new  contract  with  Seton  for  the  purchase  of  the  plantation  at  70,000/. ;  and 
he  set  forth  a  sketch  or  abstract  of  the  latter  agreement,  which  had  been,  at 
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the  time,  transmitted  to  him  by  MTherson.    He  further  stated,  that,  in  pur- 
suance of  this  ajrreement,  possession  of  the  estate  was  delivered  to  Farquhar- 
son  &  Co.,  and  the  deeds  of  December,  1798,  were  executed  ;  that  the  sum 
of  69,700/.,  mentioned  in  the  indenture  of  the  26th  of  December,  1798,  was 
the  true  price  agreed  to  be  paid  for  the  plantation  and  appurtenances  ;  that 
Seton  afterwards  pretended,  for  a  reason  which  was  specified,  that  the  agree- 
ment of  August,  1797,  did  not  take  effect,  and  that  he  was  therefore  entitled 
to  enforce  payment  of  the  bills  which  had  been  drawn  for  the  purchase  mo- 
ney under  the  agreement  of  March,  1797 ;  that  Seton,  as  the  only  con- 
dition on  which  he  would  forbear  to  enforce  immediate  ^payment  of  [*60] 
those  bills,  proposed  to  MTherson  to  extend  the  term  for  the  payment 
of  the  purchase  money  to  ten  years,  provided  the  amount  of  it  were  fixed  at 
120,0002.,  instead  of  69,700/. ;  that  bills  of  exchange  for  the  sum  of  120,000/. 
were  accordingly  drawn,  in  the  West  Indies,  by  M*Pherson,  in  favor  of  St ton^ 
and  were  accepted  by  him,  Farquharson,  in  London,  without  any  know- 
ledge at  that  time  that  they  had  been  drawn  in  pursuance  of  such  agree- 
ment and  proposal  for  forbearance;  that,  in  May,  1799,  M'Pherson,  having 
arrived  in  London,  informed  him,  Farquharson,  of  the  agreement  under 
which  the  last  mentioned  bills  of  exchange  had  been  drawn,  and  further 
added,  that  it  was  become  necessary  to  secure  Seton  by  a  fresh  mortgage  for 
the  sum  of  120,000/.,  in  consideration  of  his  forbearance;  that  he,  Farquhar- 
son, thereupon  remonstrated  with  M'Pherson  on  the  ruinous  nature  of  the 
agreement,  and  threatened  to  consult  the  house  of  Findlay,  Bannatyne  Sc 
Co.,  but  M'Pherson  represented  to  him,  that  his,  MTherson's,  character  would 
be  ruined,  if  such  a  transaction  should  transpire,  and  that,  on  the  proposed 
mortgage  being  completed,  Seton,  who  had  already  pledged  his  honor  that  it 
should  never  be  recorded,  except  in  case  of  dire  necessity,  would  advance  to 
them  the  further  sum  of  20,000/.  on  their  joint  bond ;  that,  in  consequence  of 
these  representations,  and  of  the  proposed  loan,  and  of  the  distressed  state  of 
the  house,  he,  Farquharson,  and  M'Pherson  did  consent  to  and  sign  the  in- 
dentures of  the  10th  and  11th  of  October,  1799;  that  Seton  advanced  to 
them  the  sura  of  20,000/.  on  their  joint  bond,  in  order  to  induce  them  to  exe- 
cute those  indentures ;  and  that  he  at  the  same  time  declared,  that  the  last 
mentioned  mortgage  should  not  be  put  on  record  or  registered,  except  in  case 
of  absolute  necessity.    Farquharson,  also,  by  his  answer,  expressed  his  wil. 
lingness  that  the  plantation,  with  its  appurtenances,  should  be  sold  for 
the  satisfaction  *of  the  judgment  debt  due  to  the  plaintifi[s,  M'Donald,  [*61] 
and  M'Nure. 

M'Pherson  did  not  put  in  an  answer,  in  consequence,  it  was  stated,  of  his 
being  at  the  time  out  of  the  jurisdiction  of  the  colonial  court. 

The  cause  came  on  to  be  heard  in  the  court  of  chancery  in  Grenada  in  May, 
1807,  when  a  decree  was  made,  declaring  that  the  deeds  of  the  10th  and  1 1th  of 
October,  1799,  were  to  all  intents  and  purposes  null  and  void  as  being  fraudu- 
lent against  fair  creditors,  and  that  the  mortgage  therein  mentioned  was  of  non- 
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effect ;  and  it  was  further  declared,  that  the  prior  deeds  of  the  25th  and  26th 
of  December,  1798,  whereby  the  estate  was  sold  for  the  sum  of  69,700/.  were 
the  real  and  true  deeds  by  which  the  estdte  was  conveyed,  and  contained  the 
only  just  claims  of  Seton  in  and  upon  the  estate. 

Seton  appealed  to  the  king  in  council :  and,  in  February,  1815,  the  privy 
council  reversed  the  decree  of  the  court  below,  and  established  the  deeds  of 
the  10th  and  1  Ith  of  October,  1799.  It  did  not  appear  that  any  person,  except 
the  plaintiffs  in  the  suit,  had  been  served  with  the  appeal,  or  been  heard  in 
support  of  the  decree  of  the  court  below. 

In  that  suit  a  receiver  had  been  appointed,  who  was  afterwards  discharged. 
With  the  exception  of  the  interruption  occasioned  by  this  appointment,  Seton 
had  been  in  the  continued  possession  of  the  plantation  since  1801. 

Pending  the  appeal,  the  plaintiffs  had  compelled  Seton  to  pass  his  accounts 
upon  the  footing  of  the  decree  of  May,  1807.  After  *the  decision  of 
[*52]  the  privy  counsel,  •they  abandoned  the  prosecution  of  that  suit:  but, 
under  orders  made  by  the  court  below  upon  Seton's  application,  the 
accounts  already  passed  were  re-stated  upon  the  footing  of  the  order  of  the 
privy  counsel ;  and  the  subsequent  accounts  were  passed  before  the  master  up 
to  December,  1822. 

In  1818,  Farquharson  filed  the  present  bill.  After  detailing  various  prior 
transactions,  it  alleged  that  M'Pherson  and  Seaton,  during;  the  plaintiff's  ab- 
sence from  the  West  Indies,  concerted  a  scheme  for  enabling  Seton  to  obtain 
from  the  plaintiff  an  excessive  and  unreasonable  price  for  the  Dunfermline 
plantation ;  that  the  agreement,  dated  the  4th  of  August,  1797,  was  entered 
into  in  pursuance  of  such  scheme,  and  without  the  plaintiff's  knowledge  or 
consent ;  that  MTherson,  in  pursuance  of  the  same  scheme,  and  in  order  to 
deceive  the  plaintiff,  sent  to  the  plaintiff  a  letter  dated  the  6th  of  August, 
1797,  in  which  he  mentioned  that  he  had  come  to  an  agreement  with  Seton 
for  the  purchase  of  the  estate,  "  an  abridged  copy  of  which  he  enclosed ;" 
that  a  paper  writing,  purporting  to  be  a  copy  of  the  agreement  of  the  4th  day 
of  August,  1797,  was  enclosed  in  this  letter,  and  that,  in  the  copy  so  enclosed, 
that  part  of  the  agreement,  which  related  to  the  payment  of  the  sum  of 
50,300/.,  was  wholly  excluded  and  suppressed  ;  that  the  letter  of  the  6th  of 
August  was  dictated  or  read  over  by  Seton,  before  it  was  sent  to  the  plaintiff; 
that  such  exclusion  and  suppression  of  that  part  of  the  agreement  which  re- 
lated to  the  50,300/.  was  purposely  contrived  between  M'Pherson  aud  Seton 
with  the  intent  of  concealing  from  the  plaintiff  the  fact  that  any  ag^reement  to 
that  effect  had  been  entered  into  between  them ;  that  the  plaintiff,  when  the 
bills  for  50,300/.  were  presented  to  him,  was  wholly  ignorant  of  the  pur- 
[*53]  pose  for  which  they  had  been  drawn,  and  accepted  them  upon  a  *sup- 
position  that  they  were  drawn  with  reference  to  an  extensive  mercan- 
tile speculation  in  which  his  house  of  trade  and  Seton  were  engaged ;  that  in 
the  autumn  of  1789,  the  plaintiff  was  for  the  first  time  informed  that  the  bills 
for  50,300/.  had  been  drawn  on  account  of  the  purchase  of  the  Dunfermline 
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estate ;  that  such  iaformation  bad  come  to  hien  in  consequence  of  Seton  di- 
recting the  suni  of  60,300/.  to  be  inserted  in  the  conveyance,  as  part  of  the 
consideration  for  the  purchase ;  that  the  plaintiff  had  immediately  insisted 
that  the  sum  of  60,300/.  should  not  be  inserted  in  the  conveyance  of  the  estate 
as  part  of  the  consideration,  and  that  Seton  accordingly  consented  to  execute, 
and  had  executed^  the  indentures  of  the  25th  and  26th  of  December,  1798  ; 
that,  upon  the  arrival  of  MTherson  in  England,  in  May  1799,  the  truth  of 
the  case  was  explained  by  M*Pherson ;  that  the  plaintiff  immediately  ex- 
pressed his  determination  to  take  legal  measures  in  order  to  set  aside  the  bills 
for  50,300/.,  and  that  he  had  abandoned  such  determination  partly  from  his 
r^ard  for  Seton's  family,  with  whom  he  was  intimately  connected,  partly 
from  a  reluctance  to  make  the  matter  public,  and  partly  because  he  hoped  that 
Seton  would  consent  amicably  to  deliver  up  those  bills ;  that  the  deeds  of  the 
10th  and  lltlfof  October,  1799,  were  executed  upon  the  express  agreement 
and  assurance  of  Seton  that  he  would  retain  them  in  his  possession,  and  would 
not  transmit  them  to  Grenada  to  be  registered,  and  that  they  should  be  held 
as  a  security,  not  for  the  money  therein  mentioned,  but  only  for  69,700/.,  and 
a  sum  of  20,000/.  which  he  was  to  advance. 

The  bill  contained,  also,  various  charges  tending  to  show  that  120,000/. 
was  an  extravagant  price  for  the  estate,  and  that  Seton,  by  means  of 
the  rents  and  profits,  *had  long  since  been  paid  the  whole,  even  of  the    [*64] 
principal  sum  of  120,030/.  and  interest:  and  some  circumstances  were 
stated,  to  account  for  the  plaintiff's  apparent  delay  in  instituting  the  suit. 

The  prayer  was,  that  it  might  be  declared  that  69,700/.  was  the  only  sum 
of  money  for  which  the  plantation,  slaves,  and  premises  had  been  well  charged 
by  way  of  mortgage  in  favor  of  Seton ;  that  it  might  also  be  declared  that  the 
indentures  of  the  lOth  and  Uth  of  October,  1799,  were  fraudulent  and  void 
as  against  the  plaintiff;  that  the  usual  accounts  against  a  mortgagee  in  pos- 
session might  be  taken  on  the  footing  of  that  declaration ;  that  Seton  might 
be  decreed  to  pay  to  the  plaintiff  and  MTherson  the  balance  which  should  be 
fi)und  due  from  him  on  the  taking  of  those  accounts  ;  and  that  the  plantation 
might  be  reconveyed  to  them : — but,  in  case  the  court  should  be  of  opinion 
that  the  sum  of  dO,3(X)/.,  as  well  as  the  sum  of  69,700/.  was  charged  by  way 
of  mortgage,  then  that  the  |)laintiff  might  be  let  in  to  redeem  and  pay  off  the 
mortgage  of  120,000/.,  and  also  the  sums  of  money  due  to  McDonald  and 
M'Nure  and  their  cetuis  qrte  trust. 

Seton,  by  his  answer,  denied  the  charges  of  fraud  and  collusion  ;  and  after 
setting  forth  the  proceedings  in  the  colonial  court,  and  before  the  privy  coun- 
cil, in  the  suit  of  McDonald  and  M'Nure,  insisted  upon  them  as  a  bar  to  the 
present  bill. 

At  the  hearing,  the  counsel  relied  on  those  proceedings  as  a  preliminary 
objection  to  the  case  made  by  the  plaintiff. 

Mr.  Bickersteth  and  Mr.  Wigram,  for  the  objection  : — *The  object  [*65] 
of  the  suit  in  the  colonial  court  was  substantially  the  same  with  the 
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relief  which  is  prayed  by  the  present  bill.  In  the  former  suit,  as  in  the  prc- 
seutj  the  question  was,  whether  the  deeds  of  October,  1799,  were  valid?  The 
decree  of  the  privy  counsel  established  these  deeds;  that  decree  must  be 
conclusive  against  all  who  were  parties  to  the  suit  in  which  it  was  made ;  and 
therefore,  Farquharson,  who  was  a  defendant  to  the  bill  filed  by  McDonald 
and  IVrNure^  cannot  be  permitted  to  agitate  the  same  poin  t  again,  and  to  re- 
hear the  judgment  of  the  king  in  counsel  by  filing  a  new  bill  in  this  court 
.  In  Lm-d  Dunsany  v.  L<Uauch€,{a)  Lord  Redesdale  pronounced  a  decree 
directing  an  account  between  co-defendants:  one  of  the  defendants  appealed 
upon  that  very  ground;  but  the  house  of  lords(6)  affirmed  the  decree.  On 
the  hearing  of  the  appeal,  Lord  Redesdale  observed,(c)  "  It  seems  strange  to 
object  to  a  decree,  because  it  is  between  co-defendants,  when  it  is  grounded 
on  evidence  between  plaintifis  and  defendants.  It  is  a  jurisdiction  Icmg  set- 
tled, and  acted  on,  and  the  constant  practice  of  a  court  of  eqAy ;  so  much 
so,  that  it  is  quite  unnecessary  to  state  any  case  in  its  support." — "  Where  a 
case,"  said  Lord  Eldon,{d)  "is  made  out  between  defendants  by  evidence 
arising  from  pleadings  and  proofs  between  plaintiffs  and  defendants,  a  court 
of  equity  is  entitled  to  make  a  decree  between  the  defendants.  Further,  a 
court  of  equity  is  bound  to  do  so.  The  defendant  chargeable  has  a  right  to 
insist  that  he  shall  not  be  liable  to  be  made  a  defendant  in  another  suit  for  the 

same  matter,  that  may  be  then  decided  between  him  and  his  co-defenl- 
[*56]  ant     And  the  *co- defendant  may  insist  that  he  shall  not  be  obliged  to 

institute  another  suit  for  a  matter  that  may  be  then  adjusted  between 
the  defendants.  And,  if  a  court  of  equity  refused  so  to  decree,  it  would  be 
good  cause  of  appeal  by  either  defendant.'' 

The  application  to  the  present  case  of  the  doctrine  laid  down  thus  broadly 
and  unequivocally,  becomes  still  more  apparent,  when  the  circumstances  are 
examinedj  under  which  the  decree  in  Lord  Dunsany  v.  Latouche  was  made. 
The  object  of  thai  suit  was,  to  settle  the  priorities  of  certain  incumbrances 
upon  the  real  estates  of  Warren.  The  Latouches,  who  were  defendants, 
claimed  to  be  incumbrancers  upon  Warren's  estates,  in  respect  of  a  judgment 
obtained  by  one  Savage,  which  was  afterwards  assigned  to  Chamley,  another 
defendant,  and  by  Chamley  assigned  to  the  Latouches.  The  decree  of  the 
court  below  declared,(e)  "  that,  with  respect  to  the  judgment  obtained  by 
Savage,  it  appearing  to  have  been  satisfied  before  the  assignment  thereof  to 
Chamley,  who  paid  no  consideration  for  the  same,  and  consented  to  indem- 
nify tlie  executors  of  Savage  in  respect  thereof,  such  assignment  was  a  fraud 
on  the  creditors  of  Warren,  and  ought  not  to  charge  his  estate  to  their  preju- 
dice, and  that  the  Latouches  ought  to  be  deemed  to  have  had  notice  that  the 
same  was  satisfied  before  the  assignment  thereof  to  them,  and  that  it  ought 
not  to  be  considered  as  any  security  to  them  for  money  advanced  by  them  to 
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ChanUey  or  Warren^  but  thcU  they  were  entitled  to  be  satisfied  by  Cham' 
ley  the  money  paid  by  them  on  the  said  assignment,  and  accordingly  an 
account  was  directed  of  what  was  due  to  them  in  respect  thereof,  the  same 
to  be  paid  by  Chamley"    Now,  when  the  court  had  declared  that  the  La- 
touches  had  no  claim  upon  the  estates  of  Warren  in  respect  of  Savage's 
judsrment,  it  had  'decided  all  that  the  purposes  of  the  suit  required.  [*57] 
The  ulterior  part  of  the  decree,  which  declared  that  Chamley  was  per- 
sonally liable  to  the  Latouches  for  the  money  paid  by  them  on  the  assign- 
ment of  Savage's  judgment,  was  not  called  for  by  the  plaintiff,  and  was  alto- 
gether immaterial  for  the  purpose  of  ascertaining  the  amount  and  priorities 
of  the  incumbrances  upon  Warren's  estate.    But,  in  the  present  case,  the  va- 
lidity of  the  deeds  of  October,  1799,  was  the  main  point  in  the  colonial  suit: 
it  was  a  point  on  which  all  the  parties  were  at  issue,  and  in  which  Farqubar- 
son  had  the  same  interest  with  the  plaintiffs.    Since,  therefore,  a  decree  be- 
tween co-defendants  is  conclusive  as  between  them,  even  when  made  on  a 
collateral  matter,  in  respect  of  which  the  plaintiff  has  not  asked  any  relief, 
and  has  not  the  same  interest  with  either  of  the   co  defendants ;   much 
more  must  a  decree  be  binding  as  between  co-defendants,  when  it  relates 
to  a  point   which  constituted  substantially  the  whole   matter  in  issue  in 
the  cause,  and  on* which  the  defendant,  whom  we  seek  to  conclude  by  it, 
had  the  same  interest  with  the  plaintiff.     If  a  different  rule  were  adopted, 
the  consequence  would  be,  that,  after  one  of  several  persons  claiming  under 
the  same  instrument  has  filed  a  bill  to  have  the  rights  of  all  ascertained,  and 
has  obtained  a  final  decree,  each  of  the  defendants  may,  in  his  turn,  become 
plaintiff  in  a  new  suit ;  and  thus  several  contradictory  decrees  may  be  made 
on  one  and  the  same  subject. 

If  a  bill  were  filed  by  a  second  mortgagee  against  the  first  mortgagee  and 
the  mortgagor,  the  decree  would  be,  that  the  first  mortgage,  upon  receiving 
from  the  plaintiff  or  the  mortgagor  payment  of  what  was  due  to  him,  should 
re-convey  the  estate,  but  that,  in  default  of  payment,  both  the  plaintiff 
and  the  mortgagor  should  stand  foreclosed.  That  decree  "would  un-  [*58] 
questionably  bind  the  mortgagor,  though  a  defendant ;  and  it  can  make 
no  difference,  that  the  colonial  courts,  in  such  cases,  direct  a  sale,  instead  of 
decreeing  a  foreclosure.  M'Donald  and  M'Nure,  the  plaintiffs  in  the  colonial 
suit,  occupied  a  middle  place  between  the  defendant  Seton  and  the  defendant 
Farquharson :  by  the  decree  of  the  privy  council,  the  plaintiffs  in  that  suit 
cannot  touch  the  Dunfermline  plantation,  till  the  whole  of  what  is  due  to 
Seton,  under  the  deeds  of  1799,  is  paid  ;  and  Farquharson  cannot  touch  it, 
till  the  claims  both  of  Seton  and  of  those  plaintiffs  are  fully  satisfied.  That 
decree,  therefore,  which  beyond  all  question  ascertains  the  amount  of  Seton's 
claim  as  against  M'Donald  and  M'Nure  and  their  cestuis  que  trust,  must  also 
ascertain  it  as  against  Farquharson.  If  the  decree  of  the  privy  council  be 
not  binding  on  the  mortgagor,  it  is  possible  that  this  court  might  make  a  de- 
cree altogether  different ;  then,  what  inconvenience  would  follow  ?    Seton,  if 
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resident  in  the  island  of  Grenada,  would  be  entitled  to  hold  the  estate  against 
all  the  world,  until  his  debt  of  120,000/.  and  interest  were  satisfied  ;  but  if  he 
were  found  in  England,  he  would  be  compelled  to  reconvey  the  plantation, 
as  soon  as  the  sum  of  69,700/.  and  interest  had  been  paid.  Thus  he  would 
.have,  in  respect  of  the  same  transaction,  d.fierent  and  inconsistent  rights  as 
against  the  same  parties  and  the  same  property. 

The  only  reason  for  which  the  court  requires  that  all  persons  interested 
shall  be  made  parties  to  a  suit  in  equity,  is,  "  that  the  court  may  be  enabled 
to  do  complete  justice  by  deciding  upon  and  settling  the  rights  of  all  parties 
interested.''(a)  But  how  can  that  end  be  accomplished,  if  a  defendant, 
[•59]  in  the  same  interest  with  the  plaintiff,  •b^  not  bound  by  the  decree? 
If  a  defendant,  so  situated,  dislikes  the  frame  of  the  plaintiff's  bill,  or 
does  not  choose  to  intrust  to  him  the  conduct  of  the  whole  case,  he  may,  be< 
fore  decree,  file  another  bill ;  or  the  court  will,  at  the  hearing,  direct  a  cross- 
bill to  be  filed,(6)  if  such  a  course  be  deemed  necessary  for  the  purposes  of 
justice.  But  he  cannot  stand  aloof, — prepared,  if  the  plaintiff  succeeds,  to 
take  advantage  of  his  success,  and,  if  he  fails,  to  raise  the  question  anew  at  a 
future  time.  Being  a  party  to  the  cause,  he  must  take  notice  that  he  will  be 
bound  by  the  decree  which  shall  be  made  in  it;  and  if  he  is  dissatisfied  with 
the  decree,  he  must  get  rid  of  it  by  regular  proceedings,      ^ 

Mr.  Agar  and  Mr.  Knight,  for  Farquharson  : — It  is  tnie  that  Far((uharson 
would  have  been  benefitted  indirectly  by  the  success  of  the  plaintiffs  in  the 
colonial  suit.  But  the  case  stated  by  the  present  bill  is  substantially  different 
from  the  case  which  was  brought  forward  by  McDonald  and  M'Nure.  The 
two  suits  agree  in  impeaching  the  mortgage  of  1799 ;  they  do  not  agree  in  the 
grounds  on  which  they  impeach  it. 

The  decree  in  the  colonial  suit  would  necessarily  depend  on  the  evidence 
which  the  plaintiffs  in  it  produced  against  Seton  ;  and  Farquharson  cannot 
be  prejudiced  by  their  failure  to  make  out  the  case  stated  in  their  bill.  It  was 
neither  incumbent  on  him  nor  possible  for  him  to  enter  into  evidence  before 
the  hearing  against  the  co-defendant  Seton ;  and  it  is  not  easy  to  conceive  on 
what  principle  he  can  be  concluded  by  the  order  made  in  a  proceeding,  in 
which  the  evidence,  which  he  might  have  in  support  of  his  case,  was  not,  and 

could  not  be,  before  the  court. 
[•60]  *In  fact,  it  is  clear  that  the  plaintiffs  in  the  colonial  suit,  and  Seton, 
considered  the  question,  which  was  agitated  in  it,  as  a  question  merely 
between  themselves:  for,  when  Seton  rppealed,  the  plaintiffs  alone  were 
served  with  the  petition  of  appeal ;  they  were  the  sole  respondents ;  Farqu- 
harson was  no  party  to  the  proceedings  before  the  privy  council.  It  may  be 
doubted,  whether  the  course,  which  the  appellant  followed,  was  regular.  If 
the  proceedings  were  regular,  the  decree  of  the  privy  counsel  does  not  bind 
Farquharson,  because  he  was  not  a  party  to  the  litigation  before  that  tribunal ; 


(a)  Lord  Redeadale  on  Pleading,  164. 


(6)  Lord  Redetdale  on  Pleading,  83. 
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if  they  were  irregular,  an  additional  reason  is  afforded,  why  the  present  plain- 
tiff should  not  be  affected  by  them. 

Mr.  Bickerstethy  in  reply : — The  application  for  leave  to  appeal  is  made  in 
open  court,  and  all  parties  are  bound  to  take  notice  of  it.  If  a  party  in  the 
cause  is  desirous  of  being  a  party  to  the  appeal,  he  should  make  an  applica- 
tion to  the  court  for  that  purpose.  If  he  does  not  apply  to  be  made  a  party  to 
the  appeal,  but  leaves  the  conduct  of  the  appeal  to  others,  whose  interests  are 
the  same  with  his  own,  he  cannot  afterwards  allege  that  the  proceedings  on 
the  appeal  were,  on  that  account,  irregular. 

But,  for  the  purpose  of  the  present  question,  it  is  immaterial  whether  the 
proceedings  in  the  privy  council  were  regular  or  not.  The  court  of  chancery 
has  no  jurisdiction  to  determine  on  the  regularity  of  orders  and  decrees  of  su- 
preme tribunals.  If  the  decree,  on  which  the  defendant  relies  as  a  bar  to  this 
suit,  was  not  duly  obtained,  Farquharson  ought  to  seek  relief  against  it  by 
appealing  in  the  cause,  and  to  the  court,  in  which  the  alleged  irregularity 
occurred. 


*July  25. — The  Master  of  the  Rolls  : — This  was  a  bill  of  re-    [*61] 
deinption  filed  by  the  mortgagor  against  the  mortgagee,  praying  that 
certain  indentures,  dated  in  October,  1799,  might  be  declared  fraudulent  and 
void,  and  that  the  mortgage  accounts  might  be  taken  upon  the  footing  of  cer- 
tain other  indentures  dated  in  December,  1798. 

The  mortgaged  estate  had  been  the  property  of  the  mortgBgee,  and  had 
been  purchased  of  him  by  the  plaintiff  and  his  late  partner;  and  the  mortgage 
was  for  a  part  of  the  purchase  money.  The  deeds  of  December,  1798,  con- 
tained the  first  agreement  made  between  the  parties  for  the  purchase  and  sale 
of  the  estate;  the  deeds  of  October,  1799,  rescinded  that  agreement,  and  con- 
tained a  new  agreement  for  the  sale  and  purchase  of  the  estate,  upon  terms 
less  advantageous;  and  the  bill  insisted,  that  such  new  agreement  was 
effected  by  fraud  and  collusion  between  the  plaintiff's  late  partner  and  the 
defendant. 

The  answer  of  the  defendant  denied  all  fraud,  and  stated  that  a  suit  had 
been  instituted  in  1803  in  the  island  of  Grenada,  where  the  mortgaged  estate 
was  situate,  by  judgment  creditors  of  the  plaintiff  and  his  late  partner,  praying 
like  the  present  bill,  that  the  indentures  of  October,  1799,  should  be  declared 
fraudulent  and  void,  and  that  the  indentures  of  1798  should  be  established, 
and  that  the  account  between  the  mortgagor  and  mortgagee  should  be  taken 
upon  the  footing  of  the  latter  indentures,  and  that  the  equity  of  redemption, 
subject  to  the  balance  which  should  be  found  due  upon  those  accounts,  should 
be  sold ;  that  the  plaintiff  and  his  partner,  as  well  as  the  now  defendant,  the 
mortgagee,  were  parties  defi  ndants  to  that  suit,  and  that  the  plaintiff 
had  put  in  an  answer,  supporting  the  case  made  by  the  bill,  but  *that  [*62] 
his  partner,  being  out  of  the  jurisdiction,  bad  put  in  no  answer;  that, 
in  the  month  of  March,  1807,  the  court  in  Grenada  had  made  a  decree  accord- 
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ing  to  the  prayer  of  the  bill,  avoiding  the  deeds  of  October,  1799,  and  estab- 
lishing the  deeds  of  December,  1798  ;  tliat  the  defendant,  the  mortgagee,  had 
iappealed  from  that  decree  to  the  privy  council,  and  that,  in  the  year  1815, 
that  appeal  had  been  heard,  and  the  committee  of  privy  council  had  reversed 
the  decree  of  the  court  in  Grenada,  and  had  established  the  deeds  of  October, 
1799,  and  had  directed  the  accounts  accordingly  :  and  the  answer  of  the  de- 
fendant insisted,  that  the  plaintiff  was  bound  by  that  decree  of  the  privy  coun- 
cil, and  could  not  file  a  new  bill  here  to  impeach  the  deeds  which  had  been 
established  by  that  decree. 

At  the  hearing  of  the  cause,  this  was  argued  as  a  preliminary  point :  and 
the  present  plaintiff  insisted,  that  he  was  not  bound  by  this  decree,  inasmuch 
as  he  had  not  been  served  with  the  petition  of  appeal,  nor  made  a  pmty  to  it. 

If  a  subsequent  incumbrancer  in  this  country  files  ia  bill  for  redemption  of 
the  prior  incumbrancer  and  foreclosure  of  the  mortgagor,  who  are  both  parties 
defendants,  and  in  that  suit  the  debt  of  the  prior  incumbrancer  is  established 
at  a  certain  sum  by  the  decree  of  the  court,  it  cannot  be  argued,  that  the  mort- 
gagor is  not  bound  by  that  decree  as  to  the  extent  of  the  debt  of  the  prior  in- 
cumbrancer, so  long  as  the  decree  remains  unimpeached.[l]  In  the  West 
Indies  the  relief  given  to  a  mortgagee  is  not  foreclosure,  but  a  sale  of  the 
equity  of  redemption  ;  and  such  was  the  nature  of  the  suit  in  Grenada.[2] 
But  the  form  of  relief  can  make  no  difference  in  the  principle,  that  the  mort- 
gagor,— being  a  defendant  in  the  suit  in  the  same  interest  with  the 
[*63]  plaintiff,  the  *subsequent  incumbrancer, — must  be  equally  bound  by 
the  decree  which  establishes  the  amount  of  the  debt  of  the  first  incum-. 
brancer.  ^ 

It  is  argued  that  the  plaintiff  in  the  present  case  was  not  bound  by  the  de- 
cree of  the  privy  council,  because  he  was  not  served  with  the  petition  of  ap- 
peal. I  consider  that  it  was  not  incumbent  upon  the  appellant  to  serve  him. 
The  appeal  was  against  a  decree  obtained  by  the  plaintiff,  with  whom  the 
appellant  was  to  contest  the  validity  of  the  decree  :  and  if  a  defendant,  in  the 
same  interest  with  the  plaintiff,  did  not  think  proper  to  trust  his  interest  to 
the  sole  conduct  of  the  plaintiff,  he  should  have  applied  to  the  court,  and 
have  prayed  that  he  might  be  admitted  as  a  party  to  support  the  decree,  which 
permission  would  have  been  granted  to  him  as  of  course.  But  if  it  be  ad- 
mitted that  the  plaintiff  ought  regularly  to  have  been  served  with  the  petition 
of  appeal,  and  could  for  that  cause  avoid  the  decree  of  the  privy  council,  he 
must  proceed  for  that  purpose  in  the  suit  in  which  the  irregularity  occurred : 
and  he  is  bound  by  the  decree  of  the  privy  council,  until  he  has  obtained 
judgment  against  it  in  that  suit.[3] 

[1]  Vide  Christian V.  Pield,2  Htrc,  182. 

[2]  Vide  Mills  v.  Dennii,  3  Johns.  Cb.  Rep.  369. 

[3j  All  the  defendants  affected  by  a  joint  decree  (although  it  may  be  otherwise,  when  the  defend- 
ants have  separate  and  distinct  interests,  and  the  decree  is  several  and  does  not  jointly  affect  all,) 
■hoald  be  joined  in  the  appeal ;  and  if  any  of  them  refuse  or  decliuei  upon  notice  and  process  (in  the 
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For  these  reasons,  I  am  of  opinion  that  the  plaintiff  is  not  at  liberty  to  file 
a  new  bill  here  to  impeach  the  validity  of  those  deeds  which  the  decree  of 
the  privy  council  has  established,  and  that  bis  bill  must  be  dismissed,  and 
dismissed  with  costs.[l] 


*]n  the  matter  op  Queen's   College,  Cambridge.        [*64] 

]827  ;  Dec.     1828 ;  Jan.  21,  22 ;  June  32. 

The  statutes  of  Queen*s  College,  Cambridge,  direct  certain  elections  to  be  made  by  tbe  president  and 

the  majority  of  the  fellows :     Held,  that  the  concurrent  voice  of  the  president  is  necessary  in  all 

such  election*. 

The  petitioners  in  this  case  were  certain  fellows  of  Queen's  College,  in 
the  university  of  Cambridge ;  and  the  petition  was  addressed  to  the  king's 
most  axcellent  majesty,  in  his  high  court  of  chancery,  as  visitor  of  the  col- 
lege. 

It  stated  that  the  college  was  founded  by  the  Lady  Margaret,  consort  of 
Henry  VI.,  in  1446 ;  that,  by  letters  patent,  in  the  twenty-sixth  year  of  the 
reign  of  the  same  king,  the  president  and  fellows  were  created  a  corporation 
aggregate ;  that,  in  1475,  a  body  of  statutes  for  the  government  of  the  col- 
lege was  promulgated  under  the  auspices  of  Lady  Elizabeth,  consort  of 
Edward  IV.,  which  were,  in  1549,  reformed  by  the  commissioners  of  Edward 
YI.,  and  subsequently  in  1559,  by  the  commissioners  of  Queen  Elizabeth ; 
that,  by  the  statutes  so  reformed,  the  thesaurarius  s^iperiar,  or  senior  bursar, 
was  to  be  elected  annually  by  the  president  and  major  part  of  the  resident 
fellows ;  that  the  11th  of  October  is  the  day  on  which  the  election  of  bursars 
and  other  annual  college  oflScers  has  usually,  of  late  years,  taken  place ;  that 
on  the  llth  of  October,  1827,  the  society,  which  may  consist  of  a  president, 
and  nineteen  fellows,  was  composed  only  of  the  president  and  sixteen  fellows; 
that,  on  that  day,  at  a  meeting  of  the  president  and  ten  fellows,  (being  the 
whole  number  in  residence,)  regularly  convened,  the  president,  Dr.  Godfrey 
proposed  Joseph  Dewe,  a  fellow  of  the  college,  as  a  fit  person  to  fill 
the  office  of  thesaurarius  superior ;  that  *Dr.  Godfrey  and  three  of  the  [*65] 
fellows  having  voted  for  Dewe,  and  the  remaining-  seven  against  him, 

nature  of  summons  and  severance  in  a  writ  of  error,)  to  become  parties  to  the  appeal,  then  the  other 
defendant!!  should  be  at  liberty  to  prosecute  the  appeal  for  themselves  and  on  their  own  account ;  and 
the  appeal  as  to  the  others  be  pronounced  to  be  deserted,  and  the  decree  of  the  court  below,  aa  to 
them,  be  proceeded  in  and  executed.     Story,  J.,  Todd  v.  Danielle  16  Peters,  521. 

[I  J  Vide  ne  Marquis  of  Breadalbane  v.  The  Marquis  of  Ckandos,  3  Myl.  &  Cr.  732,  733,  n.  2. 
dark  V.  Dew^  1  Russ.  &  M.  109,  and  note,  ibid.  HawUy  v.  ManciuSj  7  Johns.  Ch.  Rep.  182.  Bo. 
gardws  V.  CUxrk^  4  Paige,  62G.  Stiles  v.  Burch^  5  Paige,  135.  Dovrs  v.  McMickael,  6  Paige,  139. 
Bam  V.  Jackson,  1  Yo.  &,  Coll.  C.  C.  565.  Am.  Ch.  Dig.,  Decree  IV.,  Evidence  IX.,  Judg. 
ments  IV. 
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the  president  declared  there  was  no  election  ;  that  one  of  the  petitioners  then 
r  stated  his  desire  to  propose  Samuel  Fennell,  a  felloy  of  the  college,  as  a  fit 
«  person  to  fill  the  oflSce  of  bursar,  but  the  president  declared  that  he  would 
jieither  allow  Fennell  to  be  proposed,  nor  would  himself  propose  any  other 
person  ;  that  the  interests  of  the  college  were  endangered  by  the  non-election 
of  a  bursar,  who  was  one  of  its  most  important  oflScers ;  that  the  concurrent 
voice  and  consent  of  the  president  of  the  college  was  not  necessary  in  the 
election  of  a  bursar,  or  any  other  election  or  appointment,  or  in  concluding 
any  other  college  business ;  and  that  the  refusal  of  the  president  to  put  a  just 
and  reasonable  motion  at  the  suggestion  of  any  of  the  fellows,  or  to  allow 
such  a  motion  to  be  put  by  any  fellow  of  the  college,  was  not  warranted  by 
any  of  the  statutes,  or  any  interpretation  of  them,  though  Dr.  Godfrey  had 
on  former  occasions,  as  well  as  on  the  present,  exercised  that  power. 

The  prayer  was  that  his  majesty,  as  visitor  of  the  college,  would  be  pleas- 
ed to  cause  it  to  be  declared,  that  Dr.  Godfrey  was  not  authorized  or  justified 
in  refusing  to  allow  Samuel  Fennell  or  any  other  properly  qualified  jerson 
to  be  proposed  to  the  society  for  the  oflSce  of  bursar ;  and  that  the  concurrent 
voice  and  consent  of  the  president  in  elections,  appointments,  gifts,  grants,  and 
other  corporate  acts,  was  not  necessary  to  make  such  election,  appointment, 
gift,  grant,  or  other  act  valid  and  of  good  effect. 

The  question  argued  was,  whether  it  was  necessary  that  the  president 

should  concur  in  the  election  of  a  bursar  and  in  other  college  elections ; 

[•66]    or  wheiher  an  *eleciion  would  be  valid,  if  made  by  a  majority  of  the 

persons  present  having  a  right  to  vole,  although  the  president  voted 

with  the  minority  ? 

The  fiftieth  chapter  of  the  statutes  given  to  the  university  by  Queen  Eliz- 
abeth in  the  twelfth  year  of  her  reign,  is  entitled  "  De  ordinationibus  col- 
legiis  prcBscriptis"  and  contains  the  following  words: — " /n  omnibus  et 
singulis  electionibus  tarn  sociorum,  discipulorunij  scholarium,  officiariorum^ 
lectorum^  reliquorumque  membrorum  cujusque  collegii,  quam  in  omnibus 
et  singulis  vacationibus  et  concessionibiis  quibuscunque,  necessario  requir 
rendus  est  niagistri  sive  prceposiii  illius  collegii  assensus  et  consensns^ 

It  was  contended  on  behalf  of  the  president,  that,  under  this  ordinance,  in- 
dependently of  the  particular  statutes  of  the  college,  no  election  could  take 
place  without  his  concurrence;  more  especially  as  several  of  the  regulations 
prescribed  by  that  chapter  of  the  university  statutes  had  long  been  and  still 
were  observed  in  dueen's  College ;  and  St,  John^s  College  v.  Todington^[a) 
The  King  v.  The  Bishop  of  Ely .{b)  The  Bishop  of  Ely  v.  Bently,{c)  The 
King  V.  Catharine  Hailed)  The  King  v.  The  Bishop  of  Ely, {e)  The  King 
V.  The  Chancellor^  ^c,  of  the  Utiiversity  of  Cambridge^ig)  The  King  v. 


{a)  1  Bnrr.  158.      {b)  l^Wila.  266.     1  W.  Blackst.  62. 
{d)  4  T.  R.  233.     {e)  2  T.  R.  290. 


(c)  2  Bro  P.  C.  220.     2  Strange,  912. 
C^)  6  T.  R.  89. 
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The  Vice-Chancellor,  ^c.  of  the  University  of  Cambridgela)  Queen's  Col- 
lege case,{b)  The  King  v.  Westwoodlc)  and  the  case  of  King's  College  and 
Eton  College  in  1816,  were  referred  to. 

•In  the  discussion,  reference  was  also  made  on  both  sides  to  usage ;    [*67] 
but  the  evidence  on  this  point  was  not  very  precise  or  distinct ;  and 
the  question  was  mainly  argued  and  finally  decided  on  the  words  of  the  sta- 
tutes of  the  college,  as  revised  and  settled  by  the  royal  commissioners  in 
1659. 

The  statutes  of  dueen's  College,  principally  referred  to  in  the  ailment, 
were  the  following : — 

"  Statute  3. — De  electione  Prttsidentis.'^ 

This  statute,  after  prescribing  the  mode  in  which  the  president  is  to  be  elec- 
ted, contains  the  following  words : — 

"  In  quern  major  pars  &ociorum  omnium  tam  proesentium  quam  absentium 
consenserit,  ille  pro  electo  habeatur." 

"  Statute  35. — De  electione  Officihrioniih. 

''  duamvis  praesidentem  tamen  omnino  habere  cupimus  in  hoc  collegio, 
qui  necessaria  coUegii  negotia  promoveat,  statuta  exequatur  fideliter,  rebusque 
ejusdem  collegii  universis  recte  prospiciat;  tamen,  quando  ne  unus  aliquis 
tantse  provinciae  sufficiat,  necessarium  duximus,  singulis  annis,  ad  ejus  rele- 
vationem,  aliquos  deputare  ofiSciarios. 

<^  Statuimus,  igitur,  quod,  singulis  annis,  in  mense  Septembri,  per  proBsir 
dentem  et  majorem  partem  sociorum  eligantur  duo  thesaurarii,  qui  claves 
publici  serarii  una  cum  praesidenfe  custodiant. — duorum  superior  omnes  et 
singulas  collegii  receptiones  etexpensas  fideliter  scribet ;  quas  singulis  mensi- 
bus  ostendet  prassidi,''  &c. 

"  Insuper,  volumus,  ne  quisquam  thesaurariorum  prsesumat  retinere 
quovis  modo,  ex  pecuniis  collegii,  *po8t  finalem  computum,  supra    [*G8] 
summam  quadraginta  solidorum,  (sub  poBua  praedicta,)  nisi  de  consen- 
su prassidentis  et  majoris  partis  sociorum." 

" Statuimus,  praelerea,  quod  omnia  officia,  tam  domestica  quam  Uni- 

versitatis,  per  praesidentem  et  majorem  partem  sociorum  libere  conferantur 
(citra  uUum  personarum  respectum)  illis  sociis,  quos  iidem  prasidens  et  socii 
obeundis  officiis  judicabunt  magis  idoneos.  duod  si  quisquam  socionim  pro 
aliquo  officio  in  universitate  laboraverit,  contra  prassidentis  et  sociorum  deter- 
minationem  ;  vel  si  idem  officium  recipiat,  etiamsi  regentes  vel  non  regentes 
eundem  cligant  ad  officium  aliquod  ;  socius  sic  officium  hujusmodi  recipiens, 
contra  prassidentis  et  sociorum  deterqpinationem,  solvet  sex  libras  tredecim 
solidos  et  quatuor  denarios  illi  socio  collegii  nostri,  qui  ad  officium,  e:^  deter- 
minatione  prsesidentis  et  sociorum,  fuerat  eligendus.^ 

"  Statute  9. — De  qualUatibus  eligendorum  in  Socios,  et  de  electione 

eorundem. 

'' Electio  autem  sociorum  erit  ad  hunc  modum.    Praesidens  et  duo 


(a)  3  Burr.  1656—1660.  (b)  Jac.  35. 

VuL.  V.  6 


(c)  4  B.  &  G.  781,  796,  797. 
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seniores  socii  praesentium  stabunt  ad  mensam  Domini  in  capella  collegii ;  et 
primo  praesidens  et  dicti  seniores  scribant  suffragia  sua  manibiis  propriis  sub 
hac  forma  vel  consimili,  ^  Ego  N.  eligo  N.  in  socium  kujus  collegii  f  et 
deinde  singuli  socii  praesentes  vota  sua  similiter  scribant  singulatim  :(a)  et  in 
quern  prcesidens  et  major  pars  sociorum  omnium  tam  prtBsentium  quam 
abseniium  consenserint,  pro  electo  kabeatur-  duem  sic  electum 
[*69]  *pra5sidens  teneatur  pronuntiare  et  admittere.  duod  si  suffragia 
praesidentis  et  sofciorum  in  duas  vel  plures  partes  dividantur,  ita  quod 
major  pars  totius  numeri,  ut  praedicitur,  in  aliquem  unum  convenire  non 
possit,  tunc  in  quem  praBsideus  et  socii  facientes  medielatem  totius  numeri 
consenserint,  pro  electo  habeatur  absque  haesitatione  vel  contradictione  aliqua; 
cujus  electio  per  praesidentem,  nomine  majoris  partis  totius  numeri,  pronun- 
cietur ;  nam  in  hoc  casu  semper  praesidentis  suffragium  pro  duobus  suffragiis 
computari  decernimus  tenore  praesentis  statuti." 

"  Statute  13. — De  octo  ScholaribiL^. 

" Statuimus,  quodj  per  consensum  prcesidentis  et  majoris  partis  so- 
ciorum omnium  praesentium,  eligantur  octo  scholares  ingeniosi,  et  indigentes, 
ac  honestis  moribus  prasditi,  sophistae,  vel  saltem  in  grammatica  sufficienter 
instructi,"  &c. 

"  Statute  6. — De  officio  et  auctoritate  Prcesidentis. 

" Ordinamus,  praeterea,  quod  praesidens,  pro  sua  discretione,  exami- 

nabit  omnes  billas  computantium  quorumcunque  in  hoc  collegio,  et  in  tem- 
pore compuli,  et  aliis  temporibus  opportunis ;  allocando  id  quod  pro  suo  ar- 
bitratu  justum  videbitur  et  rationabile :  nisi  quando  per  praesidentem  injuste 
quicquam  allocari  ad  damnum  collegii  visum  fuerit  majori  parti  sociorum. 

"  Et  ne  praesidens  nimia  turba  negotionim  gravetur  ordinamus,  quod  liceat 

praesidenti  praecipere  et  mandare  cuicunque  de  sociis  ut  vadat  et  equitetpro 

negotiis  collegii  promovendis ;  iiec  quisquam  sociorum  recusabit  facere  quod 

praesidens  in  hac  parte  jubebit,  sub  poena  quadraginta  denariorum  com- 

muni  cistae  solvendorum,  nisi  rationabilis  causa  ipsum  excuset  per 

[*70]    prcBsidentem  et  ^majorem  partem  sociorum  approbanda ;  et  tunc  per 

praesidentem  alius  deputeter  in  loco  suo." 

^''  Statute  IG. — De  absentia  Sociorum,  et  Sckolariuma  Collegio. 

"  Statuimus,  quod  nullus  sociorum  praesumat  quovis  modo  extra  collegium, 
in  villa  vel  extra  villam,  pernoctare;  nisi  licentiam  a  praesidente,  vel  ejus 
vicem-gerente,  prius  petat  et  obtineat :  quod  si  quis  contrarium  peregerit,  pri- 
ma vice,  solvat  communi  cistae  tres  solidos  et  quatuor  denarios ;  secunda  vice, 
viginti  solidos;  lertia  vice,  expellatur  ^  collegio  in  perpetuum,  ipso  facto. 

"  7olumus,  insuper,  quod  praesidens,  vel  ejus  vicem-gerens,  non  concedat 


(a)  It  was  stated,  that  the  language  of  this  part  of  the  statute  had  been  altered  at  the  last  revisal 
of  the  statutes  by  the  royal  commissioners,  and  that  the  clause,  as  it  stood  previously,  was  in  the  fol- 
lowing words : — 

"  Et  in  quem  major  pars  totius  numeri,  viz  prssideniis  et  sociorum  omnium  tam  praesentium  quam 
absentium  conseuscrit,  ille  pro  electo  habeatur." 
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licentiam  alicui  soeio  se  absentandi  a  coUegio  ultra  sezaginta  quinque  dies  in 
anno ;  nisi  ob  magnam  et  necessariam  causam,  per  pnesidentem  et  majorem 
partem  sociorum  approbandam.  Nee  alicui  scholari  licentia  concedatur  per 
pnesidentem,  vel  ejus  vices-gerentem,  se  absentaudi  a  coUegio  ultra  unum 
mensem  in  anno ;  nisi  ex  magna  et  urgenti  causa,  per  preesidentem  et  majo- 
rem partem  sociorum  approbanda." 

^^  Statute  31. — De  studio  Sociorum. 

'' Jurisia  vero  civilis  teneatur  suo  consilio,  in  omnibus  collegii  nego- 

tiis,  gratis  collegio  subvenire,  et  coram  quocunque  judice  gratis  dicere  pro 
coUegio ;  quandocunque  per  praesidentem  vel  ejus  vicesgerentem,  fuerit  re- 
qnisitus: — sub  pcBua  quadraginta  denariorum  communi  cistae  solvendorum 
qtioties  deliquerit ;  nisi  legitimam  habeat  excusationem,  per  prcesidentem 
et  majorem  partem  sociorum  approbandam." 

"  Statute  30. — De  expulsione  Sociorum,^ 

This  statute  prescribes  the  course  which  is  to  be  followed,  when  any  fel- 
low is  guilty  of'  certain  acts  of  misconduct.  After  specifying  these  acts,  it 
says, — 

*"  Juxta  judicium  prcesidentis  et  majoris  partis  sociorum  (si  legi-    [*7I] 
time  coram  eisdem  prcesidente  et  sodis  convictus  fuerit  per  testes 
idoneos,  vel  notoriaevidentiafacti  reus  inveniatur,)  extunc  a  collegio  expella- 
tur,  nisi  prius  facti  pc&nitens  novam  gratiamra  dictis  prsesidente  et  sociis  po- 
tent invenire." 

"  Statute  37. — De  Interpretatione  Statutorum. 

"  Nihil  tam  perfecte  et  absolute  a  quoquam  tradi  ac  statui  queat,  quod 
versutum  callidumque  ingenium  non  possit  impie  et  perverse  interpretari, 
atque  ad  sensum  longe  diversum  trahere. 

'*  Ideo  statuimus,  quod  nuUus  hujus  collegii  socius,  immo  nee  praesidens 
ipse,  praesumat  quovis  modo  statuta  hsec  nostra,  vel  eorum  unum  aliquod, 
juxta  suum  ipsius  sensum  torquere  et  interpretari :  sed  quicquid  ambigui  in 
aliquo  praedictorum  statutorum  posthac  occurrerit,  declarari  sive  interpretari 
volumus  per  preesidentem  et  majorem  partem,  sociorum.  Sed  tamen,  quoad 
fieri  possit,  ab  eisdem  prassidente  et  sociis  semper  dicta  statuta  juxta  sensum 
literalem  et  grammaticalem  eorundem  declarentur  et  interpretentur.  Quas 
'  interpretationes '  perpetuum  robur,  et  effectum  sortiri  volumus,  et  proinde  ac 
statuta  a  praesidente  et  sociis  hujus  collegii  observandas  fore  decrevimus. 

"Neque  liceat  praesidenti  et  sociis  hujus  collegii  quovis  modo  sua  propria 
auctoritate  nova  statuta  condere,  his  praesentibus  statutis  et  ordinationibus  jam 
editis  contraria  et  repugnantia ;  sub  pcena  incurrendi  manifestum  perjurium 
ipso  facto." 

In  1571  the  president  and  fellows  made  a  formal  declaration  of  the  con- 
struction which  was  to  be  put  on  the  words  "  Major  pars  sociorum^ — 
major  pars  sociorum  *  omnium, — m^ajor  pars  sociorum  prcBsentium, —    [*72] 
m^ajor  pars  sociorum  omnium  tam  absentium  quam  pmsentium.^ 
That  declaration  was  in  the  following  words : — 
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^  Anno  DcHnini  1571,  llai»9,  per  prsesidentemet  tnajoram  parlem  sociorum 
iDChis  nmneri  declaratum  est : — quod  hsec  verba,  ubicunque  Id  ^tutis  nos- 
trif  oocormntaat  reperiuntur,  hac  insignificatione  et  sensu  sunt  iotelligeDda: 
rideiioeC : — qaod  '  Major  pars  sociorum  omnium  tarn  absenlium  quatn  pro- 
weniium!  significat  majorem  partem  sociorum  non  totius  et  ]ntegi|e  funda- 
tioois,  sed  majorem  partem  eorum  sociorum  qui  tunc  sunt,  pro  tempore  exis- 
tont,  et  habentur  soeii : — et  quod  '  Major  pars  sociorum^^  et  '  Major  pars  so- 
aarum  omnium^  significat  majorem  partem  sociorum,  qui  intra  academiam 
lesident  et  commorantur : — et  quod  '  Major  pars  sociorum  pra^entiutn^^  sig- 
aificat  majorem  partem  sociorum  qui  in  congregationibus  prcesidentis  et  soci- 
ommadsant 

^  Proyiso,  tamen,  (ad  evitanda  queedam  incommoda  quae  hinc  oriantur,)  ne, 
rel  in  dimissione  et  concessionibus  terrarum  ac  prasdiorum  collegii,  in  ven- 
deadis  aut  emendis  terris,  dominiis,  prsediis,  aut  quibuscunque  tenementis, 
tantam  aliquid  publico  consensu  confirmatum  exeat  aut  concludatur,  nisi 
praesidens,  triginta  diebus  antea  proxime  ad  minimum  preecedentibus,  majori 
parti  sociorum  tum  domi  prsesentium  significaverit,  ut  alios  certiores  faciant ; 
quo,  si  velint,  in  id  tempus  domum  repetant ;  nisi  forte  major  pars  omnium 
existentinm  sociorum  secus  fieri  decreverit." 


The  petition  was  supported  by  Mr.  Joshua  King,  one  of  the  petitioners,  in 
person. 

Mr.  Garratt  and  Mr.  Jacoby  contra. 


[•73]  *In  support  of  the  petition  it  was  contended,  that  the  head  of  a  cor- 
porate body  could  not  claim  a  negative  voice,  by  which  he  could,  at 
his  own  mere  pleasure,  defeat  the  resolutions  of  all  the  rest  of  his  fellow  cor- 
porators, unless  such  negative  voice  were  given  to  him  by  the  most  clear  and 
unequivocal  words.  The  33  H.  8,  c.  27,  shows,  that  the  policy  of  the  law  is 
opposed  to  any  prerogative,  by  which  the  vote  of  the  majority  may  be  de- 
prived of  effect.  In  the  present  case  the  election  of  a  bursar  is  ordained  to  be 
per  preBsidentem  et  majorem  partem  sociorum.  The  words  denote  the  elec- 
toral body ;  and  an  election  by  the  majority  of  the  body  thus  convened,  the 
president  being  one  of  that  body,  will  be  a  valid  election. 
The  same  question  arose  in  the  case  of  Clare  Hall,(a)  the  statutes  of 

(a)  The  caae  of  Clabb  Hall. 

The  statates  of  Clare  Hall,  Cambridge,  provide  "  that  the  electioD  of  a  fellow  shall  be  by  the  master 
and  the  major  part  of  the  fellows  present  :**  Held,  that  a  valid  election  might  be  made  without  the 
concurrent  voice  of  the  master. 

The  statute  of  Clare  Hall  concerning  the  election  of  fellows,  is  as  follows  : — 
*'  Volumus  etiam  et  statuimus  per  magistrum  vel  (ipso  abeente)  ejus  locum  tenentem  cunctos  so- 
cios  ia  Univeraitate  praesentes,  infra  quindecim  dies  poetquam  de  vacatione  alicujus  societatis  ei  coo- 
«titerit  commonefieri,  quatenus  qoisqoe  solicitam  faciat  inquisitionem  de  juvenibus  quibusdam  tam  mo- 
ribus  quam  eruditiooe  magis  idoneia,  qui  in  sociorum  numerum  cooptentur ;  quorum  sic  repertorum 
nomina,  simul  cum  nomine  comitatus  quo  quisque  fuerit  oriundus,  tenebuntur  socii,  tricessimo  die  post 
dictam  admonitionem,  magistro  et  conaociia  auit  tune  ad  hoc  specialiter  coogregatis  repetere  et  decla- 
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which  provide,  "that  the  election  of  a  *fellow  shall  be  by  the  master    [*74] 

and  the  major  part  of  the  fellows  present."    The  master  insisted  that 

no  valid  election  could  be  made  without  his  concurrent  voice ;  *and    [^75] 

rare.  Quo  facto  volumos  ut  magititer  sive  ejus  deputatas,  infra  mensem  post  istam  nominationem  et 
declarationen,  convocet  omnea  aocios  turn  in  villa  presentes  ad  electionem  secundum  formam  sequen- 
tem  celebrandam ;  videlicet,  quod  magister  et  duo  alti  socii  (senior  et  junior  omnium  socioruro  turn 
domi  pra»entium)  seoraim  in  aliquo  sacelli  loco  aubunt,  et  primo  nomen  et  cognomen  eligendi  vel 
eligendorum  propriia  manibus  acribent.  et  deinde  in  eadem  charU  casteri  omnes  aocii  similiter  facienc 
sub  bac  vel  consimili  forma  '  Ego  N.  eligo  N.  in  socium  hnjas  collegii  ;*  et  in  guem  magister  et  major 
pars  sociorum  priEsenlium  convenerint  pro  electa  kabeatur  /  quem  sic  electum  magister  vel  ejus  depu- 
tatus  statim  coram  omnibus  sociis  pronuntiare  et  publicare  tenetur,  et  eum  vel  eos  sic  electos  et  pro- 
nunciatos,  qoam  primum  commode  fieri  poterit,  admittcre.  Si  vero  in  electione  sociorum  consensus 
eorundem  in  socios  eligendos  squaliter  nom^ro  sint  divisi,  tunc  poterit  magister  ilium  de  dictis  elee- 
tis  aasumere  ad  societatem  dictai  domus  quem  scientia  et  moribus  ex  iis  crediderit  meliorem.  Quod 
si  vota  sociorum  in  socios  eligendos  adeo  divisa,  ut  nullus  a  majori  parte  vel  media  eorum  reperiatur 
electus,  tunc  iterum  et  si  opus  fucrit  saspius  eligantur  iufra  duns  dies,  quouoque  ad  majorem  vel  me- 
diam  partem  pcrventum  fuerit  sociorum  qui  in  socium  consenserint  eligendum.  Si  vero  infra  duos 
dictos  dies  bujusmodi  msjor  vel  media  pars  sociorum  in  sociorum  non  copsenserint  eligendum,  ex  tune 
ad  magistrum,  cum  duobus  sociis  dictas  domus  sibi  assidentibus,  electio  pertineat  ea  vice,  ut  aptum  et 
idoneum  socium  sine  mora*  difTugio  assumere  non  postpouat.*' 

On  ihe  15th  of  May,  1787,  John  Bordieu  was  elected  a  fellow  of  Clare  Hall  by  a  majority  of  the 
fellows  ;  but  the  master  refused  to  declare  him  duly  elected. 

On  the  17th  of  May,  nine  of  the  fellowa  presented  their  petition  to  the  vice-chancellor ;  and  he,  by 
his  certificate,  dated  on  the  18th  of  July,  declared,  that  he  had  consulted  with  the  bishop  of  Llandaff 
and  the  reverend  Charles  Norris,  his  assessors,  chosen  by  the  university,  and  that,  after  an  attentive  con- 
sideration of  the  appeal,  &c.,  they  did  not  agree  in  their  opinions  on  the  queation,  whether  John  Bor- 
dieu was,  on  the  15th  day  of  May,  1787,  duly  elected  fellow  of  the  college  :  wherefore  he,  conceiving 
that  he  had  no  authority  as  visitor  of  the  college  to  pronounce  any  aentence  without  the  joint  concur- 
rence of  hia  assessors,  did  declare  that  he  could  not  proceed  to  decree  in  the  appeal. 

Petitions  were  then  presented  to  the  Duke  of  Grafton,  the  chancellor  of  the  univeraity,  praying 
that  he  would  determine  on  the  appeal. 

The  case  wss  argued  on  both  aides,  and,  on  the  2lat  of  June,  1788,  the  following  judgment  was 
pronounced : — 

''  Know  now  that  we  have  consulted  with  Peter  Calvert  and  William  Wynn  reapectively,  doctors 
of  law,  our  assessors,  chosen  by  the  university,  aa  the  atatutes  of  the  said  college  direct,  and,  having, 
together  with  our  aaid  aaseasors,  considered  what  has  been  laid  before  us  by  the  said  aeveral  parties, 
and  carefully  examined  the  atatutes  of  the  said  college,  the  preccdenta  of  former  elections  of  fellows 
of  the  said  college,  which  have  been  tranamitted  to  us  by  the  appellants  and  the  maater  reapectively, 
and  the  proceedings  on  the  election  of  a  fellow  of  the  aaid  bollege  on  the  15th  of  May,  1787,  con- 
cerning which  the  present  appeal  has  been  interposed,  do  by  virtue  of  our  authority  aa  viaitor  of  the 
said  college,  with  the  advice  and  consent  of  our  aaid  aaseasors,  declare  and  determine  aa  followa : — 

Firat,  that,  no  decree  having  been  pronounced  in  the  aaid  appeal  by  the  aaid  William  Elltaton,  the 
Tice-chancellor,  for  want  of  agreement  in  opinion  of  him  and  hia  assessors,  the  proceedings  which 
were  had  before  the  said  vice-chancellor  cannot  be  considered  aa  a  determination  on  the  mattter  of 
the  said  appeal,  and  that  the  merita  and  validity  of  the  election  into  a  fellowahip  of  Clare  Hall,  made 
on  the  15th  of  May,  1787,  are  still  undecided  : 

Secondly,  that  John  BounJieu  having  been  elected  by  eight  fellowa  at  the  said  election  held  on  the 
aaid  15ih  of  May,  1787,  and  the  aaid  master  and  four  fellowa  only  having  voted  for  Jamea  Torking- 
ton,  the  other  candidate  at  tbe  aaid  election,  ihe  said  M,n  Bourdieutoasstatutablfand  lawfuUjf  deded  g 
and  that  the  aaid  master  was  and  is  obliged  to  perfect  that  election  by  admitting  the  aaid  John  Bour- 
dieu  into  the  said  vacant  fellowahip : 

And  accordingly  we  do,  with  the  advice  and  consent  of  our  said  aaseasors,  require  the  said  master  to 
admit  the  said  John  Bourdien  into  the  said  fellowahip*" 
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the  chancellor  of  the  UDiversity,  assisted  by  two  of  the  most  eminent 
civilians  of  the  day,  decided  that  his  concurrence  was  not  necessary. 
[♦76]  The  court  of  king's  'bench  must  have  been  of  the  same  opinion  in 
The  King  v.Bly the  :{a)  for  th^  application  for  a  mandamus  was  made 
by  Dr.  Jennings,  who  had  been  elected  by  eight  fellows,  while  the  other  can- 
didate had  the  votes  of  six  fellows  and  of  the  president;  and  there  could 
have  been  no  pretext  for  the  application,  if  the  concurrence  of  the  master 
was  necessary  to  a  valid  election.      So  in   Caius   College Jfi)  the  elec- 

{a)  5  Mod.  404. 
{b)  Case  of  Gontillks  and  Caius  Collbob. 

In  Caius  College,  Cambridge,  the  election  of  a  fellow  is  to  be  by  the  master  and  the  major  part  of  the 
fellows :  Held,  that  an  election  by  the  major  part  of  the  persons  entitled  to  vote  in  the  election  is 
valid,  though  the  master  refuses  to  concur  with  them. 

In  this  college  the  statute  "  de  dediane  sociorum*''  is  in  the  following  words  : — 

"  Sed  si  locus  alicujus  socii  dicti  collegii  quovis  modo  vacaverit,  m  futunim  volumus,  quod  ptr  cus- 
todis  et  nwjoris  partis  socwrum  electionem  concordem,  per  vtam  scrutinii,  ut  premittitur,  mfra  mensem 
alius  surrogetur ;  alioqui  ad  solum  custodem  provisio  et  ordinatio  socii  periineat  ilia  vice.** 

)n  1617,  disputes  arose  between  the  master  and  fellows,  which,  after  a  full  hearing,  were  decided 
by  the  Earl  of  Suffolk,  at  that  time  chancellor  of  the  university.  One  of  the  disputes  related  to  the 
right  claimed  by  the  master  to  have  a  negative  voice  in  the  election  of  fellows ;  and  on  that  point  the 
Earl  of  Suffolk  made  the  following  decree : — 

"  That  Allen  shall  have  the  place  to  which  he  was  elccUd  by  lAe  major  part  of  iMefellowes^  although 
the  maister  deny  him  by  his  negative  voyce  three  tymes,  and  afler  the  end  of  the  month  devolved  it 
and  elected  Cooke  ;  bycause  he  denied  him,  as  it  seems,  upon  his  own  negative  voyce  by  the  space  of 
a  mouth,  that  soe  he  might  devolve  it  to  himselfe  and  elect  alone,  not  giving  any  iust  cause  or  reason 
out  of  the  statute  why  Allen  was  not  eligible :  which  I  y'  rather  determine  thus,  bycause  it  agreeih 
with  the  exposition  made  by  the  founder  Bishopp  Bateman  of  the  same  statute  in  Trinity  Hall,  like- 
wise of  his  owne  foundacon :  and  bycause  there  may  hereafter  be  peace  and  quietnesse  between  the 
maister  and  the  fellowes,  I  doe  further  order  that  the  maister  and  fellowes  shall  consent,  by  way  of 
pre. nomination  or  pre-election,  that  Mr.  Cooke  shall  have  the  next  fellowes  place  that  shall  become 
voyde.*' 

In  17U,  Ellys,  the  then  master  of  this  college,  refused  to  admit  Morrant,  who  had  been  elected  by 
a  majority  of  the  fellows.     The  visitors  decided  in  Morrant's  favor. 

In  the  course  of  the  argument  on  the  present  occasion,  it  was  suggested  that  these  decisions  pro- 
ceeded, not  on  the  construction  of  the  words  of  the  'statute  but  on  the  peculiar  constitution  of  this 
college,  which,  while  it  professedly  gave  a  negative  voice  to  the  master,  invested  the  visitors  with  the 
power  of  controlling  his  vote,  if  he  did  not  exercise  it  with  a  sound  discretion  ;  and,  in  support  of  this 
auggestion,  reference  was  made  to  the  following  statute  of  Ur.  Caius  : — 

5.  Ds  voce  negativa  custodis. 

Volumus  etiam  et  statuimua  ut  magister  sive  custos  collegii  vestri  in  rebus  ejusdem  quibuscunque 
•uffragium  sou  vocem  habeat  negativam.  Id  quod  et  majestas  regia,  in  atatutis  universitatis  anno 
Domini  1570  editis,  confirmatis,  et  sancitis,  prscepit,  et  vcnerandus  pater  (Bishop  Bateman)  voluit, 
com  statuat,  ut  omnia  fiant  per  magistrum  sive  custodem  et  majorem  sociorum  partem  conjunctive. 
Quod  ai  aliter  interpretatum  est  magistro  et  sociis  aul»  S.  Trinitatis  de  Norvico,  id  ad  vos  nihil  perti- 
net,  quod  de  hoc  vestro  collegio  in  eo  licripto  sermo  non  est,  nee  in  earn  interpretationem  jurastis, 
aliquaiido,  sed  de  suo  proprio,  S.  Trinitatis  videlicet.  Qua  autem  concessa  ne  custos  insolescat  et, 
diversim  sentiente  majori  sociorum  parte,  pro  suo  nutu  et  voluntate  omnia  gerat,  in  iis  qus  nee  ad 
honorem  nee  in  rem  collegii  faciunt,  volumus,  ut  res  in  controversia  ad  statuta  nostra  et  venerandi 
patria  examinetur  et  rescindatur.  Quod  si  ne  id  quidem  potest  fieri  per  sinistram  aliquorum  interpre- 
tationem, ordinamus  ut  rea  ad  viaitatores  referatar,  quo  discemant  illi,  rectiusne  aenserit  aut  erraverit 
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tion  of  a  fellow  is  to  be  by  the  master  *and  the  major  part  of  the  fel- 
lows ;  and  it  has  been  held,  that  an  election  by  the  major  part  of  the 
persons  entitled  to  vote  in  the  election  is  valid,  though  the  master  refuses  to 
concur  with  them. 

*In  Queen's  college  the  election  of  fellows  is  to  be  by  "  The  presi- 
dent and  the  major  part  of  the  fellows,  absent  as  well  as  present :"  and 
the  statute  provides  that,  "  if  the  votes  of  the  president  and  fellows  be 
divided  *into  two  or  more  parts,  so  that  no  one  candidate  hais  a  major- 
ity of  the  whole  number,  that  person  shall  be  deemed  elected,  in  quern 
preesidens  et  socii  facientes  medietatem  totius  numeri  consenserint : 
election  the  president  is  to  pronounce  in  the  name  of  the  majority  of  the 
whole  number ;  and  the  reason  is  added,  because  the  vote  of  the  president  is 
to  be  counted  as  two  votes.  The  whole  tenor  of  this  statute  shows  that  the 
president  is  considered  merely  as  an  individual  of  the  electoral  body.  In  one 
particular  case  his  vote  is  to  be  counted  as  two  votes ;  implying,  that  in  every 
other  case  his  vote  is  on  the  same  footing  with  that  of  any  fellow  of  the  col- 
lege. The  election  is  to  be  declared  in  the  name  of  the  majority  of  the  whole 
number^  showing  that  it  is  the  majority  of  the  whole  number  who  are  consi- 
dered as  entitled  to  determine  the  result  of  an  election.  A  state  of  things  is 
contemplated  in  which  the  votes  of  the  president  and  fellows  may  be  divided 
into  two  parts,  so  that  none  of  the  candidates  shall  have  a  majority  of  the 
whole  number.  How  could  this  happen,  if  the  vote  of  the  president 
was  a  distinct  ingredient  in  the  election,  *and  was  not  considered  as  [*80] 
blended  and  counted  with  the  votes  of  the  other  electors? 


cuatos  an  major  aociorum  para,  et  prout  omnium  risitatorum  para  major  judicaverit  (modo  aUtutia 
venerandi  patria  et  uostria  coosonel,)  aic  eaio,  redealque  qui  in  errore  fuit. 


In  the  atatutea  of  Trinity  Hall,  aa  originally  given,  in  1352,  by  the  founder,  Biahop  Bateman,  the 
rate  for  the  election  of  fellowa  waa  expressed  aa  follows : — 

**  Sed  ai  locua  aticujua  aocii  dicti  collegii  quovia  modo  vacaverit  in  futunim,  volumua  quod  ffer  cus- 
todis  el  majoris  partis  sociorum  electionem  concordem  per  viam  acrutinii  ui  praemitiitur  infra  menaem 
aliua  aubrogetur ;  alioquin  ad  nolum  custodem  provisio  etordinatio  socii  pertineat  ilia  vice  :  Salva  no- 
bis libera  poteatate  ordinandi  et  disponcndi  de  custode  et  sociis  prs^Bciendis  et  amovendis,  dum  foeri- 
mua  in  hac  vita.**  « 

Afierwarda  Biahop  Bateman  gave  an  additional  atatute,  in  which  he  exprea^ed  himaelf  in  these 
worda : — *'  Volentes  nostram  inientiouem  circa  quaedam  atatuta  veslra  per  nos  facta,  in  his  quae  in  du- 
bium  revocari  poterint,  declarare,  ac  atatutis  adjiccre  quaedem  nova,  qus  utilia,  imino  vero  ncceasaria, 
collegio  reputamus,  ad  eam  procedimus  in  huuc  modum  :  Imprimis— quia  in  atatuto  sub  titolo  de  tem^ 
pore  ekctitmis  et  forma  circa  finem  taliter  continetur,  quod  i>i  locus  alicujus  aocii  oicti  collegii  quovia 
modo  vacavenl  in  futurom,  volumua  quod  per  cuatodia  et  majoria  partis  aociorum  electionem  concor- 
dem per  viam  acrutinii  ut  prsmittitur  infra  mensem  aliua  aubrogetur ;  alioquin  ad  solum  custodem  pro- 
visio et  ordinatio  pertineat  ilia  vice — praefatum  articulum  taliter  declaramus,  quod,  in  electione  aocii, 
custodis  praesentia  necessario  requiratur,  ai  debite  prasmonitus  vel  etiara  expectatus,  election!  voloerit 
intercsse  ;  non  tamcn  quod  votum  suum  necessario  votia  majoris  partis  conveniat  socioram  ;  imo 
▼oinmos  aufficere  majoria  partia  sociorum  collegii  consensum,  licet  cuatos  majori  parti  non  cooaente- 
ni  in  electionem  aocii  cajuffcunque.** 
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If  the  words  prmsidens  et  major  pars  sociorum  omnium  tam  prcBsentium 
quam  absentium  be  held  to  give  the  master  a  veto  in  the  election  of  fellows, 
there  will  be  ^reat  difficulty  in  giving  a  consistent  meaning  to  the  clause 
which  follows: — "Quod  si  suffragia  praesidentis  et  sociorum  in  duas  vel 
plures  partes  dividantur,  ita  quod  major  pars  totius  numeri,  ut  prGedicitur,  in 
aliquem  unum  convenire  non  p:>ssit,  tunc  in  quem  prassidens  et  socii  facien- 
tes  medietatem  totius  numeri  consenserint,  pro  electo  habeatur;  .  .  . 
nam  in  hoc  casu  semper  preesidentis  suffragium  pro  duobus  suffragiis  com- 
putari  decernimus  tenore  prajsentis  statuti."  That  construction  of  the  words 
— prcBsidens  et  m^jor  pars — for  which  the  president  contends,  would  require 
the  entire  omission  of  the  word  prcBsidentis  in  the  following  sentence — Quod 
si  suffragia  prtssidentis,  d&c. ;  in  which  case  the  phrases  "  totius  numeri  ut 
preedicitur^^  and  ^^  medietatem  totius  num^rij'^  would  evidently  refer  to  the 
fellows  alone ;  and  the  whole  passage  would  provide  for  that  particular  state 
of  circumstance,  in  which,  the  number  of  existing  fellows  being  even,  half  of 
them  should  vote  with  the  master,  and  half  of  them  against  him.  But  the 
introduction  of  the  word  prcesidentis  after  suffragia  clearly  and  decidedly 
proves,  that  totius  numeri  in  both  cases  refers  to  the  whole  body,  including 
the  master  ;  and  that,  consequently,  this  clause  provides  for  the  case  where 
the  master,  and  those  voting  with  him,  make  just  half  of  the  whole  society : 
and  the  statute  directs,  that  in  that  state  of  thmgs  the  master  shall  have  a 
casting  vote,  or  rather,  that  the  vote  of  the  master  shall  be  counted  as  two 
votes.  This  interpretation  is  confirmed  by  the  practice  of  the  college, 
[*81]  so  far  as  that  practice  can  *be  collected  from  the  election  papers.  It 
may  be  adtnitted  that  some  obscurity  pervades  the  construction  of 
this  passage,  but  that  obscurity  is  removed  by  a  reference  to  the  statutes  pre- 
viously given  to  the  college.  In  the  Vetera  statuta  of  EUizabeth,  consort  of 
Edward  IV.,  there  is  no  form  prescribed  for  the  election  of  fellows ;  but  in 
the  reformed  statutes  of  Edward  VI.  a  form  of  election  is  prescribed,  the  same 
as  that  which  occurs  in  the  statute  of  Queen  Elizabeth,  by  which  the  college 
is  at  present  governed,  except  that,  after  detailing  the  mode  of  voting,  the 
statute  proceeds  as  follows  : — "  Et  in  quem  major  pars  totius  numeri,  viz. 
prsesidentis  et  sociorum  tam  praeseptium  quam  absentium  consenserit,"  &c. 
&c.  If  these  words  had  not  been  altered  by  the  commissioners  of  Queen 
Elizabeth,  no  doubt  or  ambiguity  could  have  arisen  ;  and  there  is  no  ground 
for  supposing  that  they  meant  to  introduce  into  the  constitution  of  the  college 
so  important  a  change  as  is  involved  in  giving  the  master  a  veto.  In  these 
very  statutes  of  Edward  VI.  vacant  fellowships  are  required  to  be  filled  up 
within  six  months  after  a  vacancy  has  occurred,  unless  for  some  cause  to  be 
approved  o(  per  prcesidentem  et  major  em  partem  sociorum;  in  which  case 
the  election  may  be  deferred  juxta  judicium  prcesidentis  et  majoris  partem 
sociorum.  In  other  parts  of  these  same  statutes  scholars  are  to  be  elected  per 
consensum  prcBsidentis  et  majoris  partis  sociorum  omnium  tam  prcesenti- 
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um  quam  abserUium,{a)  College  officers  are  to  be  elected  per  prcBsidentem 
et  majorem  partem  sociorum.  Now  if  we  allow  a  negative  to  be  grunted  to 
the  master  by  these  expressions,  we  are  driven  to  the  hard  necessity  of 
believing  that  the  framers  of  the  statutes  of  *Edward  VI.  gave  the  [•82] 
master  a  veto  in  the  election  of  scholars  and  college  oflkers— noy,  even 
in  discussions  respecting  the  sequestration  of  fellowships,  and  other  minor 
matters ;  while  they  clearly  withheld  it  in  the  most  important  of  all  corporate 
acts, — the  election  to  fellowships. 

In  the  sixth  statute,  the  president  is  empowered  to  order  any  of  the  fellows 
"  ut  vadat  et  equitet  pro  negotiis  collegii  promovendis  f^  and  the  fellow  re- 
ceiving such  orders  is  to  obey,  under  a  prescribed  penalty,  unless  he  excuses 
himself  for  a  reasonable  cause,  "  to  be  approved  of  by  the  president  and  the 
major  part  of  the  fellows."  Could  it  be  contended  that  no  excuse  is  to  be 
deemed  valid,  unless  the  president  shall  concur  in  approving  of  it  ?  Such  a 
construction  cannot  be  adopted,  because  the  e^ct  of  it  would  be  to  render 
alto|[ether  nugatory  the  appeal  from  the  judgment  of  the  president,  which  it 
is  the  express  object  of  the  statute  to  confer.  A  similar  observation  applies  to 
the  thirty-first  statute,  by  which  the  law  fellow  is  to  plead  gratis  for  the  col- 
lege before  any  judge,  when  required  by  the  president,  "nwi  legitimam  hor 
heat  excusationem  per  prcesidentem  et  majorem  partem,  sociorum  appro* 
bandam.^^ 

In  Withnell  v.  Oartham,{b)  the  nomination  of  a  schoolmaster  belonged 
to  the  vicar  and  churchwardens  of  a  certain  parish.  Mr.  Justice  Lawrence 
said,  "  In  general  it  would  be  the  understanding  of  a  plain  man,  that,  where 
a  body  of  persons  is  to  do  an  act,  a  majority  of  that  body  would  bind  the 
rest ;"  and  the  decision  was  according  to  that  opinion.  The  charters  of  the 
borough  of  Denbigh  direct,  that,  if  any  of  the  capital  burgesses  die  or 
are  removed,  "  it  shall  be  lawful  for  *the  bailiffs,  aldermen,  and  capital  [*83] 
burgesses  for  the  time  being,  or  the  major  part  of  them,  quorum  unum 
ballivorum  et  unum  aldermannorum  duos  esse  volumus,  to  elect  another.'' 
In  Cotton  V.  DavieSi{e)  the  question,  was,  whether  upon  the  words  of  the 
clause — quortim  unum  ballivorum  et  unum  aldermannorum  duos  esse  volt^ 
mus, — the  consent  of  one  bailiff  and  one  alderman  was  requisite  to  every 
election.  It  was  held  that  the  presence  only  of  a  bailiff  and  an  alderman  was 
requisite,  but  not  their  concurrent  voice  in  the  election.  And  the  lord  chief 
justice  remarked,  ^'  This  is  like  the  case  of  the  city  of  London,  where  the 
mayor  and  common  council  have  power  to  do  acts ;  and  yet  the  act  of  thd 
majority  of  the  common  council  is  good,  though  the  mayor  dissent." 

The  recorder  of  Ipswich  may  be  removed  for  certain  acts  by  the  bailiffs 
burgesses,  and  the  commonalty,  or  the  greater  part  of  them,  of  whom  the 


(a)  In  the  reformed  statutes  of  Elizabeth,  the  election  of  the  scholars  is  to  be  jwr  cansensum 
denUs  et  majoris  partis  socwrum  omnium  pnaejUivm. 
ib)  6  T.  K.  38tf.  (0  1  Strange,  53. 
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bailiffs  shall  be  two:  and  in  The  QMeen  v.  The  Bailiffs^  ^c.  oflpsmckj{a) 
it  was  determined,  that,  in  exercising  this  power,  the  presence  of  the  two 
bailiffs,  but  not  their  concurrence,  was  requisite.  In  12  Mod.(6)  Lord  Holt 
sajrs,  '^  There  is  a  great  diversity  between  abbot  and  convent,  and  master  and 
fellows,  mayor  and  commonalty,  &c.  For  in  case  of  abbot  and  coil  vent,  there 
must  be  the  major  part  and  the  abbot  besides ;  and  the  reason  is,  because  the 
abbot  only  acts  ami  consensu  of  the  major  part  of  the  rest ;  but  in  case  of 
master  ancL  fellows^  &c.,  the  master  himself  is  but  part  of  the  acting  part,  and 
he  is  one  of  the  grantors  just  as  the  rest."    In  The  King  v.   Windham^ic) 

the  question  was,  whether  the  warden  of  Wadham  college  was  to  be 
[*84]    compelled  to  affix  the  seal  of  *the  college  to  a  document,  in  which  he 

refused  to  concur.  Lord  Mansfield  said,  "  As  to  the  statute  concern- 
ing the  college  seal  being  put,  Dr.  Windham  contends  for  a  negative,  and 
that  the  warden  must  be  one.  The  words  of  the  statute  are  these, — *  Hoc 
etiam  vohj  ut  solicUudine  cautum  sUj  ut  nihil  sigUletur,  quod  non  per  guar- 
dianum  et  majorem  partem  sociorum  mature  deliberatum  concordatur,  et 
per  eosdem  comprobaturJ  I  am  clear  these  words  do  not  give  the  warden 
a  negative.  Warden  and  fellows  are  a  description  of  the  corporation ;  and 
the  expression  ^per  eosdem^^  without  any  repetition  of  the  word  *  guar  dia- 
num, must  mean  the  major  part  of  the  body."  This  opinion  has  received  the 
sanction  of  Lord  Kenyon,  who,  in  The  King  v.  Beeston^{d)  says,  "  The  court 
will  compel  the  person,  who  has  the  custody  of  the  corporate  seal,  to  affix  it 
to  any  act  according  to  the  vote  of  the  majority,  though  against  the  consent 
of  such  person ;  as  was  done  in  the  case  of  Wadham  college." 

If  it  be  thought  that  Lord  Mansfield  attached  some  importance  to  the  cir- 
cumstance that  the  words  per  eosdem  were  not  accompanied  with  any  repe- 
tition of  the  word  guardianum,  it  may  be  observed  that  similar  expressions 
are  continually  found  in  the  statutes  of  Queen's  College.  Thus  in  statute  22, 
we  have  nisi  ex  m^gna  necessariaque  causa  aliud  a  prcBsidente,  et  majore 
parte  sociorum  statuatur :  tunc  enim  ad  certum  tempus  per  eosdem  limi- 
tandum  &c.  &c ;  and  again,  in  statute  23,  nisi  de  expresso  consensu  prasi- 
deniisj  et  majoris  partis  sociorum^  quibus  constet,  &c.  &c. 


On  the  other  hand  it  was  argued  on  behalf  of  the  president,  that  the 

[*85]    case  of  Catharine  Hall  was  a  decisive  'authority  on  the  point.    In  that 

collie,  the  election  of  fellows,  is  to  be  *'  communi  omnium  assensu, 

aui  saltern  ex  consensu  magistri  et  majoris  partis  communitatis  /'  and 


(a)  2  Ld.  Raym.  1337.    2  Salk.  434.  {b)  232. 


(c)  Cowp.  377. 


(d)  3T.  R.594, 
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Lord  Eldoa  held  that  no  election  was  valid  in  which  the  master  did  not 
concur.(a) 

(a) Case  of  Catharine  Hall. 

In  Catharine  Hall,  Cambri(lg[e,  the  election  of  fellows  is  to  be  "  eommuni  omfUum,  assensu  aid  saUem 
ex  consensu  magistri  et  majoris  partis  cammuniUUis :"  Held,  that  no  election  was  valid,  in  which  the 
master  did  not  concur. 

The  following  are  extracts  from  the  statates  of  Catharine  Hall. 
Stat.  3. — '*  De  numero  sociorum  et  forma  electionis. 

**  Temporibus  Tero  quibus  socii  eligendi  sunt,  banc  formam  subseqoentem  obsenrari  volomos ;  ri- 
delicet,'  quod  magister  et  socii  prsdicti,  habita  consideratione  inter  se  prius,  et  diligenti  examinatione 
eroditionis  et  conversationis  eorom  qui  eligendi  sunt,  communi  omniom  consensu,  aut  saltern  ex  con*, 
•ensu  magistri  et  majoris  partis  commnniutis,  illos  in  dicti  coUegti  soeios  eligant,  qoos  erodttione  sei* 
entia,  ac  morum  honestate  maxime  abundare  credidcrint. 

" — Si  vero  in  hujusmodi  sociorum  electione  contingat,  sociomm  Tota  in  duas  partes  aqualiter  esse 
divisa,  tunc  volumus,  quod  magister  alterum  eorum,  qui  sic  per  mediam  partem  sociorum  nominati 
sunt,  eligat  et  assumat,  quern  ipse  suo  judicio  propter  eroditionem  et  morum  probitatem  prsferendum  . 
esse  judicaverit. 
Stat.  4. — *'  Qua  in  mensa  observanda^  et  de  assignatione  camerarum^  et  de  qficiariis  episdem  domMS^ 

"  Sit  etiam  in  eodem  collegio  unus  ex  sociis,  quem  pmfectus  qui  pro  tempore  fuerit  et  major  para 
sociorum  maxime  idoneum  judicaverit,  senescallus  seu  receptor  coUegii  preiicti.*' 

The  decree  of  Lord  Eldon,  on  the  question  which  arose  between  the  master  of  the  college  and  the 
fellows,  is  dated  the  15th  of  September,  1802,  and  is  in  the  following  words  : — 

"  Having  diligently  perused  the  statutes'^  of  the  said  college,  and  fully  deliberated  thereapon,  I  do» 
as  Tisitor  of  the  said  college,  in  right  Sf  his  majesty,  declare,  that  the  election  of  the  said  Joshua 
Wood  against  the  consent  of  the  petitioner,  Joseph  Procter,  to  the  office  of  bursar,  was  not  a  due  ap- 
pointment of  him  to  that  office,  according  to  what  appears  to  me  to  be  the  tree  intent  and  meaning  of 
the  college  statutes.  And  I  also  think  proper  to  declare  that,  under  the  eighth  statute  of  the  said 
college,  the  license  of  the  master,  or,  in  his  absence,  of  the  president,  must  be  obtained,  if  any  of  the 
fellows  wish  to  be  absent  from  college  ;  that  it  appears  to  me,  from  what  hath  been  stated  in  the  seve^ 
ral  affidavits  read,  that  there  bath  been  considerabW  neglect  of  the  duty  of  residence  ;  that  absence 
from  college  hath  prevailed  in  a  degree  which  has  a  tendency  to  defeat  all  the  useful  purposes  for 
which  a  college  is  founded ;  that  it  is  particularly  blameable  in  such  of  the  fellows  as  hold  offices  in 
the  college  ;  and  that  the  maater  was  bound  by  the  statutes  to  reform  the  practice  which  hath  obtained, 
and  that,  in  this  case,  it  is  alao  the  clear  statutable  duty  of  the  resident  fellows  to  dine  together,  in- 
general,  in  the  hall. 

**  I  do  also  declare,  that  the  master  has  the  right  of  appointing  the  tutors  of  the  college,  and  that 
the  dean,  lecturer,  and  bursar,  are  to  be  appointed  by  the  master  and  fellows,  the  master^s  coneurreni 
voice  being  necessary  in  the  appointment. 

And  [  do  further  declare,  that  ihe  master's  consent  tc  the  admission  of  the  said  Richard  John  Ast* 
ley  (a  young  man  admitted  by  the  tutor,  without  tho  master's  authority  and  consent,  into  the  college) 
was  necessary. 

And  for  the  purpose  of  explaining  my  judgment,  as  expressed  in  some  of  the  declarations  herein 
contained,  and  with  respect  to  some  of  the  matters  discussed  before  me,  and  represented  to  be  of  much 
importance  to  the  government  of  the  college,  I  do  declare  that,  according  to  what  appears  to  me  to 
be  the  true  intent  and  meaning  of  these  sUtotes,  the  same  being  interpreted  by  each  other,  and  dae* 
regard  being  had,  in  the  interpretation,  to  the  substance  and  terms  of  all  and  each  ofthem,  and  to  tho 
nature  of  the  body  to  which  they  relate,  the  concurrent  voice  or  consent  of  the  master  of  the  college^  pre* 
sent  at  an  election^  is  necessary  to  the  election  of  a  fellow  thereof.  And  I  also  declare  that,  in  my 
judgment,  for  the  good  government  of  the  said  college,  the  master,  being  present  at  college  meetings, 
or  the  president,  being  present  in  his  absence,  ought  to  be  conaidered  as  having  alone  the  right  of  pot- 
ting any  proposition  to  the  vote. 

*'  And  with  respect  to  the  inconvenience  apprehended,  if  the  tme  intent  and  meaning  of  the  etatutea 
is  such  aa  I  conceive  it  to  be,  that  intent  and  meaning  cannot  be  sacrificed  to  cotwidezations  of  < 
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[*86]  *The  plain  import  of  the  words  of  the  statutes  of  Queen's  Collie 
with  respect  to  the  election  of  bursars  and  fellows  is,  that  there  must 
[*87]  be  two  concurring  *parlies  in  the  election,  the  president  and  a  majority 
of  the  fellows) ;  and  no  election  can  be  sustained,  unless  it  is  made  by 
the  voices  of  both.  The  society  is  not  thereby  subjected  to  the  arbitrary 
power  of  the  president,  because  his  voice  is  unavailing,  unless  the  majority 
agree  with  him  :  the  president,  in  like  manner,  is  not  placed  at  the  mercy  of 
the  subordinate  members  of  the  society,  because  they  cannot,  without  his 

concurrence,  make  any  valid  nomination. 
[^88]  *In  the  statutes  of  ihiscoll^e,  the  phrase,  ^^proMidens  et  major  pars  so- 
eiorum^^  seems  to  denote  not  the  persons  constituting  the  assembly  who 
are  to  elect,  but  the  individuals  who  are  to  concur  in  the  appointment  or  elec- 
tion. Thus  in  statute  3  de  electione  proBsidentis,  it  is  said,  "  in  quern  ma- 
jor pars  sociorum  omnium  tarn  proRsentium  quam  absentium  consenseriij 
ille  pro  electo  habeatur  ;"  and  statute  13  directs  the  election  of  scholars  to  be 
^*  per  consensum  proMidentis  et  m,ajoris  partis  sociorum  pro^entiumJ"  In 
this  instance,  the  words  "  major  pars'*  cannot  possibly  denote  the  body  of 
fellows  present  at  the  election  and  voting :  they  must  designate  the  fellows 
concurring  in  the  election  of  some  one  individual ;  and  jt  is  but  fair  to  give 
them  the  same  sense  in  other  statutes.  r  ^ 

The  latter  part  of  the  statute  concerning  the  e^ction  of  fellows  is  quite  con- 
sistent with  the  right  for  which  the  president  insists.*  It  may  happen  that  the 
votes  of  the  president  and  the  fellows  shall  be  divided  between  two  or  more 
candidates  in  such  a  manner,  that,  though  none  of  the  candidates  has  the 
votes  of  a  majority  of  the  whole  number  of  fellows,  yet  one  of  them  may  have 
the  votes  of  the  president  and  of  half  of  the  fellows  ;  and  it  is  declared,  that 
in  such  a  case  he  who  has  the  vote  of  the  presideql  and  the  votes  of  half  the 
fellows,  shall  be  deemed  duly  elected.  This  provision  is  favorable  rather 
than  adverse  to  the  president's  claim.  It  is  in  substance  a  declaration,  that, 
in  order  to  be  elected  a  fellow,  a  candidate  must  unite  the  vote  of  the  presi- 
dent, and  the  votes  of  at  least  one-halt  of  the  fellows. 

No  difficulty  arises  from  the  clause  in  the  statutes,  which  imposes  fines  on 

a  fellow  omitting  to  do  certain  acts  when  required  by  the  president,  unless  he 

excuses  himself  for  a  reasonable  cause  to  be  approved  of  by  the  presi- 

P89]    dent  and  the  majority  of  the  fellows.    The  penalty  *is  incurred  by 

the  refusal  or  omission  to  do  the  prescribed  act ;  and  the  defaulting 


The  roaster  and  president  are  answerable  to  the  Tisitor,  that  all  their  powers  ehall  be  ex- 
ereistd  aecordin/to  their  duty.  There  reateth  also  apon  the  consciences  of  the  master  and  president 
a  most  weighty  and  sacred  obligation— the  obligation  of  an  oath-*to  use  the  powers  rested  in  them 
respectively  by  the  statutes,  so  as  faithfully  and  impartially  to  execute  the  duties  which  those  statutes 
require  them  to  discharge,  always  reeollectiog  that  a  refusal  of  consent,  or  a  refusal  to  put  a  proposi- 
tion to  the  vote,  or  a  refusal  to  act,  is  not  warranted  by  the  true  meaning  of  the  words  of  the  statutes, 
if  it  resU  upon  an  interpretation  which  is,  at  the  statutes  express  it,  **  Gallida  et  sinistra  contra  ipsa- 
mm  oidioationum  sensun  et  mentem,"  and  that,  in  tach  ease,  it  may  be  considered  as  substantially, 
«  breach  of  tbeir  oath.** 
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party  cannot  escape  from  the  penalty,  unless  the  excuse,  which  he  assigns, 
be  satisfactory  both  to  the  majority  of  the'fellows  and  to  the  president  The 
true  effect  of  such  clauses  is  merely  to  take  away  from  the  head  of  the  body 
the  power  of  remitting  penalties  by  bis  own  sole  authority. 

In  some  matters,  the  president  unquestionably  has  a  negative ;  for  instance, 
it  is  clear  by  the  sixteenth  statute,  that  a  fellow  cannot  be  absent  from  the 
college  without  the  leave  of  the  president  or  his  deputy ;  and  the  statute  di- 
rects that  leave  of  absence  shall  not  be  given  for  more  than  sixty-five  days  in 
the  year,'  "  unless  for  some  great  and  necessary  cause  to  be  approved  of  by 
the  president  and  the  migor  part  of  the  fellows."  Here  the  president  must 
have  a  negative  ;  because'  there  can  be  no  leave  of  absence  without  his  con- 
sent :  and  it  is  but  reasonable  to  give  a  similar  construction  to  the  same  words 
in  other  parts  of  the  statutes,  more  especially  as  the  whole  scope  of  the  insti- 
tutions of  this  college  is  to  invest  the  head  of  the  body  with  considerable  au- 
thority and  superior  dignity,  and  he  is  in  no  instance  treated  as  on  the  same 
footing  with  an  ordinary  fellow. 

Cotton  v.  Davies,  and  cases  of  that  class,  have  no  application  to  the  pre- 
sent point ;  for,  if  an  election  is  to  bo  by  a  certain  number  of  persons,  of  whom 
A.  and  B.  shall  be  two,  A.  and  B.  are  obviously  mere  component,  though 
necessary,  parts  of  the  electing  body,  by  the  majority  of  whom  the  election  is 
to  be  made.  The  question  here  has  no  similarity  to  that  which  arises  on  the 
*  effect  of  a  qiiorum  clause.  In  The  King  v.  Windham,{a)  the  words 
"  per  eosdem!^  seem  to  have  been  •regarded  as  equivalent  to  a  quorum  ['90] 
clause,  and  as  denoting  that  the  warden  was,  for  the  purpose  mention- 
ed in  that  statute,  to  be  considered  merely  as  on  the  same  footing  with  any 
other  member  of  the  corporation.  The  King  v.  Blythe{h)  so  far  as  the  re- 
port is  intelligible,  is  an  authority  rather  for  than  against  the  claim  of  the  pre- 
sident ;  for  the  conclusion  of  the  report  is,  "  That  the  court  were  also  of  opi- 
nion, that  the  master  had  only  a  negative  voice  in  this  case." 


The  Lord  Chancellor  :— This  is  a  petition  to  the  king  in  his  court  of 
chancery  as  visitor  of  Queen's  College,  in  the  University  of  Cambridge.  The 
petition  states,  that  dueen's  College  was  founded  by  Margaret,  the  wife  of 
Henry  the  Sixth  ;  that  a  body  of  statutes  was  given  to  the  college  by  Eliza- 
beth, the  wife  of  Edward  the  Fourth ;  that  those  statutes  were  afterwards  re- 
formed by  commissioners  appointed  in  the  reign  of  Edward  the  Sixth ;  that  a 
second  revision  of  the  statutes  took  place  in  the  reign  of  Elizabeth ;  and  that 
the  statutes,  so  ultimately  reformed,  regulated,  and  settled,  are  the  governing 
statutes  of  this  college.  It  appears  by  these  statutes,  that  there  is  an  officer 
called  senior  bursar — thesaurarius  superior  ;  it  is  ordered  by  the  statutes, 
that  he  shall  be  elected  ^^  per  prceeidentem  et  majarem  partem  sociorum  f* 


{a)  Cowp.  377, 


{b)  5  Mod.  404. 
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and  the  question  is,  whether  a  fellow  of  the  college  can  be  elected  to  fill  this 
office  without  the  concurrent  voice 'of  the  master. 

The  words  of  the  statute  are,  that  the  officer  is  to 'be  elected  ^per 
[*91]   prcBsidentem  ei  majorem  patiem  sociorumJ^    *The  phrase  "  per  prm- 

sidentem  et  majorem  partem  saciorum^  may  denote  the  body  that  is 
to  elect,  or  it  may  denote  the  individuals  by  whom  the  election  is  to  be  nuide. 
If  it  denotes  the  body  that  is  to  elect,  this  consequence  will  follow — that,  at 
a  meeting  composed  of  the  president,  and  the  ppreater  part  of  the  fellows,  and 
proceeding,  when  thus  convened,  to  the  election,  a  majority  of  the  body  so 
convened  will  have  power  to  elect.  Now,  in  the  course  of  the  argument,  I 
have  not  heard  it  contended  by  Mr.  King,  that  the  election  would  be  valid, 
unless  the  greater  part  of  the  resident  fellows  concurred  in  the  election.  If 
the  greater  part  of  the  resident  fellows  must  concur  in  the  election,  it  api 
pears  to  me  impossible  to  consider  that  the  phrase  ^per  priesideniem  et 
majorem  partem  sociorum^  is  to  denote  the  electing  body,  but  it  must  have 
reference  to  the  individuals  by  whom  the  election  is  to  be  made;  and,  if 
it  refers  to  the  individuals  by  whom  the  election  is  to  be  made,  then  it  ap- 
pears to  me  that  tiie  president  is  a  party  whose  concurrence  in  the  election  is 
necessary. 

Thus  the  question  stands  upon  the  statute  relatinj^  to  the  election  of  a  bur- 
sar. But  the  greater  part  of  the  argument  turned  upon  the  construction  of 
other  statutes  of  the  college,  which  were  made  use  of  for  the  purpose  of  illus- 
trating the  meaning  of  the  particular  statute  in  question ;  and,  in  fact,  the 
discussion  turned  principally  upon  the  construction  of  the  statute  relative  to 
the  election  of  fellows.  It  becomes  material,  therefore,  to  consider  (for,  aAer 
all,  the  election  of  fellows  is  the  point  of  the  most  importance)  the  construc- 
tion of  that  statute.  The  words  are,  "  Et  in  quem  prcesidens  et  major  pars 
sociontm  omnium  tam  proRsentium  quam  absentium  cotisenserit,  pro  electo 
habeatur:  quem  sic  electum  prassidens  teneatur  pronuntiare  et  admit- 

tereJ^  Now,  in  reading  the  statute,  it  seems  almost  impossible  to 
[*92]    'consider  the  words  "  proesidens  et  major  pars  sociorum  omnium  tam 

pra^entium  quam  abseiitium"  as  denoting  the  body  that  is  to  elect. 
It  seems  to  point  to  the  individuals  by  whom  the  election  is  to  be  made ;  and 
it  has  never  been  contended  during  the  course  of  the  argument,  nor  suggested 
with  reference  to  the  particular  instances  of  elections  which  have  been  pre- 
sented to  the  consideration  of  the  court,  that  an  election  would  be  valid,  when 
a  smaller  number  than  one-half  of  the  existing  body  of  fellows  concurred  in 
the  election.  It  was  admitted  by  Mr.  King,  who  argued  on  behalf  of  the 
fellows  of  the  college  with  much  industry  and  talent,  that  the  greater  num- 
ber of  the  fellows  must  concur  in  the  election.  It  is  quite  impossible,  there- 
fore, to  say  that  the  words  ^^prcBsidens  et  m^ajor  pars  sociorum  omnium  tam 
proBsentium  quam  absentium^^  denote  the  body  by  whom  the  election  is  to 
be  made  as  a  body :  for  if  those  words  denoted  the  body  by  whom  the  elec- 
tion is  to  be  made,  and  not  the  individuals  who  are  to  concur  in  the  election, 
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it  would  follow  that,  if  the  president  assembled  with  the  greater  number  of 
the  existing  fellows,  and  then  proceeded  to  the  election,  the  majority  of  those 
who  were  thus  assembled  would  be  sufficient  to  constitute  a  valid  election. 
But  it  has  been  admitted,  and  it  is  clear  from  the  subsequent  part  of  the  sta- 
tute, that  such  an  election  would  not  be  a  valid  and  binding  election,  unless 
the  persons  concurring  in  the  election  constituted  a  mojority  of  the  whole 
number  of  existing  fellows.  I  think,  therefore,  upon  the  words  of  this  par- 
ticular statute,  that  the  phrase  ^^prcMidens  et  major  pars  sociorum  omnium 
tarn  proBseniium  quam  a^senthmt!^  refers  to  the  individuals  by  whom  the 
election  is  to  be  made ;  and  if  so,  it  is  perfectly  clear,  in  point  of  con- 
struction, that  the  president  is  a  necessary  party  concurring  in  the  elec- 
tion. 

*But  further  light  is  thrown  upon  the  construction  of  this  statute    [^3] 
oy  reference  to  the  o.riginal  form  of  the  statute  before  the  last  alteration. 
The  statute  was  originally  in  these  words,  "  Et  in  quern  major  pars  totius 
numeric  viz,  prtesidentis  et  sociorum  omnium,  tarn  proesentium  quam  ab- 
sentium  consenserit,  Ule  pro  electo  habeatur?^    It  is  quite  clear  that,  accord- 
ing to  that  form  of  the  statute,  the  majority  of  the  body  composed  of  all  the 
existing  fellows  and  the  president  added  together  would  constitute  a  good 
election.    Nothing  can  be  clearer  than  the  language  of  the  statute  as  it  stood 
originally ;  and  there  was  no  motive  for,  or  object  in,  an  alteration  of  the 
phraseology  of  the  clause,  unless  there  was  an  intention  to  make  a  substan- 
tial alteration  with  respect  to  the  mode  of  election.     Under  the  words  ^<  Et  in 
quern  major  pars  totiu^s  num^eri,  viz,  prcasidentis  et  sociorum  omnium  tarn, 
prtBsentium  quam  absentium  consenserit^  Ule  pro  electo  habeatur^^  the  elec- 
tion would  be  valid,  if  the  greater  part  of  the  number  so  assembled  concur- 
red in  it.    The  alteration,  which  was  made,  was  in  these  words,  "  In  quern 
prsesidens  et  major  pars  sociorum  omnium  lam  prsBsentium  quam  absentium 
consenserit,  pro  electo  habeatur.''    It  is  quite  obvious,  that  the  alteration  was 
introduced  for  the  purpose  of  rendering  the  voice  of  the  president  necessary 
to  the  validity  of  the  election.    The  construction,  therefore,  to  which  we 
would  be  led  by  the  words  of  the  statute  as  it  now  exists,  is  confirmed  by  a 
reference  to  its  original  form,  and  to  the  alteration  introduced  in  the  reign  of 
Elizabeth. 

Some  ambiguity  undoubtedly  is  thrown  upon  this  construction  by  the 
words  of  the  subsequent  part  of  the  clause : — "  Quod  si  svffragia  proesir 
dentis  et  sociorum  in  duos  vel  plures  partes  dividantur,  ita  quod 
major  pars  totius  numeri  ut  proedicitur  in  aiiquem  unum  *convenire  [*94] 
non  possitj  tunc  in  quern  proRsidens  et  socii  facientes  m^dietatem 
totius  numeri  consenserint,  pro  electo  habeatur  absque  hesitatione  vel  con^ 
tradictione  aliquaJ^  These  are  words  which  were  framed  with  reference  to 
the  statute  as  it  originally  existed,  and  the  commissioners,  at  the  time  they 
made  that  important  alteration  in  the  former  part  of  the  clause,  did  not  attend 
sufficiently  to  the  wording  of  the  subsequent  part  of  it,  and  seem  not  to  have 
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made  such  alterations  there  as  would  have  been  required  by  the  alterations  in 
the  precedincr  words.  But'it  does  not  appear  to  me  that  the  words  are  incon- 
sistent with  the  intention  of  the  commissioners.  The  word  *' prcediciiur^ 
qualifies  the  words  "  major  pars  totitis  nutneri,^  and  has  reference  to  the  sta- 
Ji  I  tute  as  now  altered ;  and  in  the  claiJse  "  Ua  quod  major  pars  toiius  numeri 

'  j  ut  pradidtur  in  cUiquem  unum  convenire  non  possit^  iutic  in  quern  proRsi- 

.  '  i  dens  et  socii  facientes  medietatem  totius  numeri  consenserinf* — the  word 

^  I  ^^ facientes'^  may,  without  impropriety  in  point  of  construction,  be  confined 

to  the  immediate  antecedent,  namely,  the  word  '' jacit."  These  words,  there- 
fore, which  the  commissioners  do  not  appear  to  have  altered  sufficiently  to 
make  them  correspond  with  the  previous  part  of  the  clause,  are  not  so  inflexi- 
ble, as,  in  point  of  construction,  to  render  it  impossible  for  roe  to  adopt  the 
view,  which  I  have  mentioned,  of  the  import  of  this  statute.  For  these  rei^ 
sons,  my  opinion  on  the  statute  for  the  election  of  fellows  is,  that  it  was  in- 
tended that  the  consent  of  the  president  should  be  necessary  to  the  validity 
of  the  election. 

There  is  a  subsequent  statute,  which  appears  to  me  to  have  a  material 
bearing  on  the  question— I  mean  the  statute  relative  to  the  election  of  scho- 
lars :  '*  Statuimus  quod  per  consensum  proBsidentis  et  majoris  partis  so- 
ciorum  omnium  prcesentium  eligantur  octo  scholares  ingeniosi,  et 
[*95]    *indigentes,  ae  honestis  moribus  praditif  sophisteB,  vel  saltern  in 
grammatica  sufficienter  instructi^  et  in  diver  sis  dioecesibus  et  comita- 
tibus  procreatifjuxtaformam  *  De  vitanda  partialitate^  superius  descrip- 
tamJ^    It  is  impossible  that  the  words  "  the  president  and  the  major  part^of 
the  fellows,"  in  that  particular  statute,  can  be  taken  as  descriptive  of  the  body 
i  .  by  which  the  election  is  to  be  made,  because  it  is  qualified  by  the  words 

\  "  sociorum  omnium  prcesentium.^    It  must  denote  the  individuals  by  whom 

the  election  is  to  be  made ;  and  therefore  in  interpreting  that  clause  it  appears 
\  to  me  necessary,  in  point  of  grammatical  construction,  to  consider  that  the 

i  president  must  be  a  concurring  party  in  the  election  of  scholars. 

\  In  the  last  section  there  is  a  provision  for  the  interpretation  of  the  statutes  ; 

I  and  it  is  a  little  singular,  that  the  party  who  framed  them  appears  to  have 

considered  that  it  would  be  almost  impossible  that  any  doubt  could  be  enter- 
tained with  respect  to  their  construction.  However,  he  observes,  that,  what- 
ever care  be  taken  in  framing  laws  of  this  description,  ingenious  men  may 
contrive  perversely  to  throw  doubts  upon  them.  The  words  are  remarkable 
with  reference  to  this  particular  case,  and  what  has  taken  place  in  it :  ^<  Nihil 
tarn  perfecte  et  absolute  a  quoquam  tradi  ae  statui  queat,  q^iod  versutum 
callidumque  ingenium  non  possit  impie  et  perverse  interpretari  atque  ad 
sensum  longe  diversum  trahere.^  The  framer  of  these  statutes  seems  to 
have  considered,  that  in  themselves  they  were  perfect,  but  still  liable  to  be 
perverted  by  extraordinary  itigenuity ;  and  he  proceeds  to  direct,  that  in  all 
cases  the  statutes  shall  be  construed  according  to  their  strict  and  grammatical 
sense.    The  words  are,  "  Quoad  feri  possit,  ab  eisdem  proesidente  et  sociis 
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semper  dicta  statutajtixta  sensum  liter aletn  et  grammaticalem  eorun- 
dem  declarentur  et  interpretentur.'\     It  is  •satisfactory  to  me  that    [*96] 
the  interpretation,  which  I  put  upbn  these  statutes,  is  according  to 
their  literal  grammatical  sense,  their  spirit,  and  the  intention  of  the  party. 

It  is  material  to  consider  the  circumstances  which  were  brought  forward 
in  argument,  independently  of  the  words  of  the  statute.  Light  was  attempt- 
ed to  be  thrown  upon  the  subject  by  reference  to  the  usage  under  these  sta- 
tutes. I  have  read  the  affidavits  with  great  attention,  and  I  can  come  to  no 
certain  conclusion  with  respect  to  the  evidence  of  former  and  ancient  usage. 
This,  however,  I  may  say,  as  the  result  of  the  whole,  that  I  see  nothing  in- 
consistent with  the  interpretation  I  have  put  upon  these  statutes  in  the  con- 
clusions which  can  be  drawn  from  these  affidavits. 

Cases  at  law  have  been  referred  to,  which  were  considered  to  throw  light 
tipon  this  siftjfect.  One  was,  The  King  v.  Windham.{a)  That  has  very 
little  bearing  on  the  question ;  because  the  conclusion  to  which  the  court 
there  came,  appears  to  have  turned  upon  the  words  "/>cr  eosdem?^  Another 
case  referred  to  was  The  King  v.  Blythe,{b)  That  is  a  case  almost  unin- 
telligible in  its  result ;  but  the  language  of  the  court  was,  that  the  intention 
of  the  donor  was  to  give  a  negative  voice  to  the  master.  If  we  take  that  to 
have  been  the  decision,  it  confirms  the  exposition  I  have  given  to  the  statute ; 
but  I  entertain  some  doubt,  on  looking  to  the  whole  report,  whether  such  was 
the  intention  of  the  court. 

Reference  has  been  made  to  the  statutes  of  other  colleges.  Among 
others,  the  statutes  of  Trinity  *ColIege,  Dublin,  were  referred  to.  I  [*97] 
think  the  case  of  Trinity  College,  Dublin,  has  very  little  application 
to  the  present  quesiioo.  In  the  case  of  Cains  College,  Cambridge,  the  judg- 
nitiiit  appears,  oa  looking  at  the  award  of  the  Earl  of  Suffolk,  to  have  been 
founded  on  the  improper  conduct  of  the  master,  and  the  improper  influence 
by  which  he  was  actuated  ;  and  it  does  not  appear  to  me  that  any  strong  in- 
ference can  he  drawn  from  that  particular  decision.  But  there  are  two  other 
cases  which  apply  closely  to  tlie  present,^-the  cases  of  Clare  Hall  and  Catha- 
rine HalL 

The  words  of  the  statutes  of  Clare  Hall  are  very  similar  to  the  words  on 
which  the  question  arises  in  the  present  instance,  though  they  do  not  corres- 
pond with  them  precisely ;  and  the  same  question  arose  there  with  respect 
to  the  election  of  a  fellow.  Having  been  brought  under  the  consideration  of 
those  persons  whose  duty  it  was  to  decide  upon  it,  the  matter  was  in  the  first 
instance  referred  to  the  Vice-Chancellor  of  Cambridge.  Dr.  Watson  and 
another  gentleman,  acted  as  assessors  of  the  Vice- Chancellor ;  they  were  di- 
vided in  opinion,  and  came  to  no  conclusion.  It  was  afterwards  referred  to 
the  Duke  of  Grafton  as  chancellor,  who  had  as  his  assessors  Dr.  Wynne  and 
Dr.  Calvert;  and  they  decided  against  that  construction,  which,  I  think,  was 
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the  proper  constniction.    That  is,  therefore,  a  case  adverse  to  the  constrac- 
tion  I  am  adopting. 

Another  case  came  before  Lord  Elden  in  the  year  1802,  on  the  statutes  of 
Catharine  Hall.  The  statutes  of  Catharine  Hall,  as  far  as  they  relate  to  this 
question,  are  substantially  the  same  with  those  of  dueen's  College :  the  words 
are  these, — "  Temporibjis  vero  quibus  socii  eligendi  sunt,  banc  formam  sub- 

sequentem  observari  volumus  f  then  the  statute  goes  on  and  says, — 
[*98]    **<  Videlicet,  quod  magister  et  socii  prasdicti,  habita  consideratione  inter 

se  prius  et  diligenti  exaniinatione  eruditionis  et  conversationis  eorum 
qui  eligendi  sunt,  communi  omnium  consensu^  aiu  sfdicni  f\r  consensu  ma- 
gistri  et  majoris  partis  com/munitatis^  itlos  in  dicti  collegii  socios  eligant, 
quos  eruditione,  scientia,  et  morum  honestate,  maxime  abundarc  crediderint  f 
and  it  proceeds  next,  precisely  as  in  tliis  case,  to  provide  for  ihe  event  of  the 
fellows  being  equally  divided : — "Si  vero  in  hujusmodi  sociorum  eleciione 
contingat  sociorum  vota  in  duas  paries  equal  iter  esse  divlsa,  tunc  volumus 
quod  magister  alterum  eorum,  qui  sic  f>er  medtaiTi  partem  sociorum  nominati 
sunt,  eligat  et  assumat,  quem  ipse  sue  judicio  propter  eruditiotiem  et  morum 
probitatem  praeferendum  esse  judicaverit."  Lord  Eldon  appears  to  have  de- 
voted much  time  and  consideration  to  the  subject ;  and  he  ultimately  pronounc- 
ed the  following  order,  which  I  now  hold  in  my  hand :  he  says, — "  I  do  declare, 
that,  according  to  what  appears  to  me  to  be  the  true  intent  and  meaning  of 
the  statutes,  the  concurrent  voice  or  consent  of  the  master  of  the  college,  pre- 
sent at  an  election,  is  necessary  to  the  election  of  a  fellow  thereof;  and  I  also 
declare,  that,  in  my  judgment,  for  the  good  government  of  the  said  collie, 
the  master,  being  present  at  college  meetings,  or  the  president,  being  present 
in  his  absence,  ought  to  be  considered  as  having  alone  the  right  of  putting 
any  propositions  to  the  vote.  And,  with  respect  to  the  inconvenience,  if  the 
true  intent  and  meaning  of  the  statutes  be  such  as  I  conceive  it  to  be,  that  in- 
tent and  meaning  cannot  be  sacrificed  to  considerations  of  convenience.  The 
master  and  president  are  answerable  to  the  visitor,  that  all  their  powers  shall 
be  exercised  according  to  their  duty."  I  consider  that  as  a  very  strong  au- 
thority on  the  present  occasion ;  and  although  I  have  formed  my  opinion 

upon  the  perusal  of  the  statutes — comparing  one  statute  with  another — 
[*99]    ^considering  the  statutes,  with  respect  to  the  election  of  fellows,  the 

election  of  scholars,  and  the  interpretation  of  the  statutes  as  most  ma- 
terially throwing  light  on  the  statute  which  gives  rise  to  the  immediate  ques- 
tion before  the  court ; — I  am  happy,  finding  myself  opposed  by  the  decision 
of  the  assessors  in  the  case  of  Clare  Hall,  to  find  myself  supported  by  the  de- 
cision of  Lord  Eldon,  in  the  case  to  which  I  have  referred. 

My  opinion,  therefore,  after  the  best  consideration,  I  have  been  able  to  give 
to  the  subject  is,  that  in  dueen's  College  the  concurrent  voice  of  the  presi- 
dent is  necessary  in  all  elections  of  this  nature. 
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TdEtiLUSSOK  V^  WoODF(>Jkb>'  [*100] 

1837 ;  August  7.    1836;  Jane  5,31.    1839 ;  Januiry  33.  {.*•** 

A  testator  haviog  appointtod  three  tnistees,  and  made  moderate  provision^'fi^r'bts  three  sons,  directed 
all  the  furniture,  &c.  in  his  mansioo.bou«e  at  B.  to  be  sold,  *'  except  sucK^frts  thereof  as  his  said 
trustees  should  think  necessary  to  be  kept  for  receiving  any  of  them,  or  of  the^est^j's  sons  who 
shoold  choose  to  go  ind  spend  a  little  time  there  oecasiooally  :"  and  he  bequeat!f^\)ij)^*^reat  bulk 
of  his  property  upon  troat  to  be  accumulated,  and  at  the  end  of  the  period  of  accumulefipn  jb  be  di- 
vided between  the  eldest  male  lineal  descendants  of  his  three  sons  respectively.  In  a^'sebt e^uent 
clause  a  power  of  appointing  new  trustees  was  given.  Under  the  direction  of  the  court,  a  l^bei^l 
establishment  had  been  maintained  at  B.  at  the  expense  of  the  estate  .  Held,  '  « 

That  the  privilege  of  residing  occssionally  at  the  mansion-house  at  B.«  and  of  enjoying  the  benefit  of 
the  establishment  there,  was  confined  to  trustees  and  to  the  sons  of  the  tesutor,  and  could  not  be 
extended  to  a  grandson  of  the  testator,  nor  to  an  infant  great  grand  son  who  was  the  person  pre- 
sumptively  entitled  to  a  share  of  the  property  at  the  expiration  of  the  period  of  accumulation. 

That  this  privilege  was  not  confined  to  the  individuals  named  as  trustees  in  the  will,  but  extended  to 
trustees  substituted  in  the  place  of  those  individuals. 

Peter  Thellusson,  by  his  will  dated  the  2d  of  April,  1796,  among  other 
things^  gave  to  Matthew  Woodford,  James  Stanley,  and  E.  I.  A.  Woodford 
three  hundred  guineas  each,  as  a  token  of  acknowledgment  for  the  trouble 
they  would  have  in  the  execution  of  the  trusts  thereby  reposed  in  them ;  and 
after  devising  certain  lands  and  tenements  to  them,  their  heirs,  and  as* 
signs,  upon  trust  for  his  widow  during  her  widowhood,  he  directed  that,  upon 
her  death  or  second  marriage,  '^  they,  his  said  trustees,  or  the  survivors  or 
survivor  of  them,  and  the  trustees  who  should  be  appointed  as  thereinafter 
mentioned,"  should  proceed  to  a  sale  of  the  property  so  devised  to  them.  He 
next  made  various  bequests  in  favor  of  his  three  sons,  Peter  Isaac  Thellusson, 
George  Woodford  Thellusson,  and  Charles  Thellusson,  and  the  other  mem- 
bers of  the  family ;  frequently  using  in  these  dispositions  of  his  \  roperty,  the 
phrase  "  my  said  trustees ;"  and  then  proceeded  as  follows : — "  I  give  and  be- 
queath the  remainer  of  my  plate,  after  my  wife  hath  made  choice  of  one  thou- 
sand four  hundred  ounces,  agreeable  to  the  power  hereinbefore  given 
to  her  for  that  purpose  as  aforesaid,  'together  with  all  my  books,  china,  [*101] 
looking-glasses,  linen,  wines,  and  the  remainder  of  my  pictures,  and 
all  the  furniture  which  shall  be  at  Brodsworth  at  the  time  of  my  decease,  ex- 
cept such  parts  thereof  as  my  said  trustees  shall  think  necessary  to  be  kept 
for  the  purpose  of  receiving  any  of  them,  or  of  my  sons,  who  shall  choose  to 
go  and  spend  a  little  time  there  occasionally,  shall  be  sold  by  public  auction 
or  private  contract,  as  my  said  trustees  shall  think  proper,  and  that  the  net 
money  arising  therefrom  shall  compose  part  of  the  residue  of  my  personal 
estate." 

He  then  devised  all  his  real  estates  in  Yorkshire,  and  all  other  his  real  es- 
tates, to  the  said  Matthew  Woodford,  James  Stanley,  and  E.  I.  A.  Woodford, 
their  heirs  and  assigns,  and  bequeathed  the  residue  of  his  personal  estate  to 
them,  their  executors,  administrators,  and  assigns,  upon  tnists  for  accumula- 
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tion  until  the  death  of  the  suc^frpf  *6f  his  three  sons,  and  sach  of  their  issue 
as  should  be  living  at  bi^t.^^^* testator's,  death,  or  bom  in  due  time  after- 
wards ;  and  he  directoif;thft;  At  the  end  of  that  period,  one-third  of  the  acca- 
ululated  property.^hould  be  conveyed  to  the  eldest  male  lineal  descendant  of 
each  of  his  thr^pdjcrs.'^  Various  powers  subservient  to  the  execution  of  the 
trust  were  cOq^y^d  on  "the  said  trustees,  their  heirs  and  assigns,"  or  "on 
them,  t^^h.oifecutors,  administrators,  and  assigns :"  and  there  were  provi- 
sos, thlj^-J'the  said  Matthew  Woodford,  James  Stanley,  and  E.  L  A.  Wood- 
foid^Jipeir  respective  heirs,  executors,  and  administrators,  and  alsd  such  other 
•/^•imstee  or  trustees  who  should  be  appointed  pursuant  to  the  proviso  therein- 
'•.iCfter  mentioned,  and  their  respective  heirs,  executors,  and  administrators'* 
should  retain  out  of  the  funds  in  their  hands^  ail  their  costs  incurred  in  the 
execution  of  the  trust ;  should  be  chargeable  each  only  for  bis  own 
[•102]  act  or  default ;  and  should  never  permit  a  *larger  sum  than  500Z.  to 
remain  at  any  one  time  in  the  hands  of  any  private  banker.  Then 
followed  a  power  to  appoint  new  trustees :  "  which  new  trustees  and  trustee 
shall  act  in  the  management  and  execution  of  the  trusts  aforesaid,  in  like 
manner  as  if  he  or  tliey  had  been  originally  named  a  trustee  or  trustees  in 
this  my  will  aforesaid."  Next  came  a  direction  with  respect  to  the  presenta- 
tion to  ax^ertain  advowson,  or  any  other  advowson  "  belonging  to  any  other 
estate  that  may  hereafter  be  purchased  by  my  said  trustees,  or  the  survivors 
or  survivor  of  them,  or  any  future  trustees  or  trustee  to  be  appointed  as  here- 
inafter mentioned,"  and  after  some  intermediate  dispositions  the  following 
clause  occurred  :  "  In  case  of  the  death  of  any  one  of  my  said  three  trustees 
in  my  lifetime,  I  hereby  nominate  and  appoint  Mr.  George  Hibbert  of  Minc- 
ing Lane,  London,  merchant,  a  trustee  in  the  place  and  stead  of  such  deceas- 
ed trustee,  and  to  whom  I  hereby  give  and  devise,  jointly  with  such  surviv- 
ing trustees,  all  the  estates  hereinbefore  given  to  such  first  named  trustees ; 
and  I  also  give  the  like  power  and  authority  to  the  said  Geo.  Hibbert  to  join 
in  the  nomination  of  new  trustees,  in  the  events  hereinbefore  specified,  as  are 
by  this  my  will  given  to  such  trustee  who  shall  so  die,  jointly  with  the  said 
other  trustees ;  it  being  my  intention  that,  upon  the  death  of  such  one  trustee 
in  my  lifetime,  the  said  George  Hibbert  shall  become  a  trustee  in  his  place 
and  stead  for  the  several  purposes  mentioned  in  this  my  will,  as  fully  and  ef- 
fectually as  if  he  had  been  originally  named  therein,  and  to  whom,  in  the 
event  aforesaid,  I  give  the  like  sum  of  three  hundred  guineas,  he  taking  upon 
himseKthe  burthen  of  the  execution  of  the  trusts  of  this  my  will." 

The  testator  died  in  1797.    Of  his  three  sons,  one  died  in  1H08,  another  in 
1811,  and  the  third  in  1816. 
[*103]        *E.  I.  A.  Woodford  survived  his  co-trustees,  and  withdrew  from  the 
trust  in  1812.    New  trustees  had  from  time  to  time  been  duly  ap- 
pointed ;  but  the  assets  were  managed  by  receivers,  and  not  by  the  trus- 


By  the  decree  made  on  the  hearing  of  the  cause  on  the  19th  of  February, 


CASES  IN  CHANCERY. 


104 


Itt^^j.-^Thellutsoa  v.  Woodford. 


1801,  the  master  was  direotod,  in  taking  the  account  of  the  testator's  personal 
estate,  to  distinguish  the  several  articles  of  household  goods  and  furniture, 
plate,  linen,  china,  pictures,  and  other  articles  of  personal  property,  in  the 
testator's  house  at  Brodsworth ;  and  to  state  to  the  court  which  particulars 
thereof  were  necessary  to  be  kept  and  preserved,  and  to  remain  there  for  the 
use  and  accommodation  of  Matthew  Woodford  and  E.  I.  A.  Woodford,  the 
acting  trustees  and  executors,  and  of  Peter  Isaac  Thellusson,  George  Wood- 
ford Thellusson,  and  Charles  Thellusson,  the  three  sons  of  the  said  testator, 
whenever  they  might  think  proper  to  reside  in  the  house,  under  the  authority 
and  liberty  given  by  the  testator's  will ;  and  the  master  was  to  settle  a  proper 
allowance  to  be  made  for  the  expenses  of  keeping  up  the  house  and  premises, 
for  the  use  and  accommodation  of  the  acting  trustees  and  executors,  and  the 
three  sons  of  the  testator,  and  for  the  necessary  expenses  of  housekeeping, 
and  otherwise  incidental  thereto. 

By  a  report  made  in  1805,  286/.  10^.  a  year  was  allowed  for  the  wages  and 
support  of  servants  at  Brodsworth  ;  and  15/.  a  week,  for  a  period  not  exceed- 
ing twelve  weeks  in  the  year,  was  allowed  for  housekeeping.  In  1810  the 
yearly  allowance  was  raised  to  782/.  lis.,  and  a  sum  of  5000/.  was,  with  the 
sanction  of  the  court,  expended  in  purchasing  .household  furniture,  plate, 
linen,  &c.,  for  the  accommodation  of  the  trustees  and  the  sons  of  the  testator, 
when  resident  at  Brodsworth. 

*The  establishment  had  continued  on  this  footing  down  to  the  pre-    [*104] 
sent  time,  the  trustees  enjoying  the  benefit  of  it,  and  of  the  shooting 
on  the  manors  adjacent  to  the  house. 

Charles  Thellusson,  the  son,  spent  much  of  his  time  at  Brodsworth  until 
his  death  in  1815;  after  which  time  the  establishment  had  been  used  for 
the  occasional  accommodation  of  the  trustees,  particularly  during  the  shoot- 
ing season. 

Charles  Thellusson,  the  son  of  the  deceased  Charles  Thellusson,  and 
his  infant  son,  who  was  presumptive  tenant  in  tail  of  a  share  of  the  ac- 
cumulated property,  now  presented  a  petition,  praying  that  he  might  be  at 
liberty  to  reside  at  the  mansion  at  Brodsworth,  and  have  the  use  of  the  esta- 
blishment 

1827 ;  August  7. — On  this  petition,  Sir  Anthony  Hart,  Vice-Chancel  lor, 
made  an  order,  directing  a  reference  to  the  master,  to  inquire  whether  regard 
being  had  to  the  allowance  out  of  the  testator's  estate  for  the  maintenance  of 
those  who  resided  in  the  mansion-bouse,  and  to  the  sum  expended  out  of  the 
testator's  personal  estate  to  furnish  the  house,  and  the  orders  of  the  court 
upon  the  subject,  the  testator's  estate  would  in  any  and  what  respect  be  in- 
jured by  permitting  Charles  Thellusson,  with  his  infant  son,  to  reside  there, 
as  was  done  by  Charles  Thellusson  deceased,  one  of  the  sons  of  the  testator ; 
or  whether  it  would  be  for  the  benefit  of  the  mansion-house  that  they  should 
be  permitted  so  to  reside. 

Against  this  order  the  trustees  appealed ;  and  on  the  appeal  the  question 
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was,  whether  any  person,  except  the  testator's  sottH  and  the  trustees, 
[*105]    could  claim,  or  could  *be  admitted  to,  the  privil^^e  of  occasionally 
residing  at  Brodsworth,  and  participating  in  the  benefits  of  the  esta- 
blishment, which  was  maintained  there  at  the  expense  of  the  estate. 

Mr.  Sugden,  Mr.  Pepys^  and  Mr.  Campbell^  in  support  of  the  order  of  the 
Vice-Chancellor : — On  the  fair  construction  of  the  words  of  the  will,  a  grand 
son  of  the  testator,  or  even  a  great  grand  son,  who  is  presumptively  tenant  in 
tail  of  the  property,  will  be  included  under  the  term  '*  sons,"  as  used  in  that 
clause  of  the  will  on  which  the  question  arises.  Suppose  that  all  the  sons  of 
the  testator  had  died  in  his  lifetime,  could  the  trustees  have  excluded  the 
grand  sons  from  the  enjoyment  of  this  benefit  ?  None  of  the  present  trustees 
were  selected  by  the  testator :  they  are  mere  strangers,  who  have  been  sub- 
stituted for  individuals  in  whom  he  reposed  confidence :  if  his  bomity  is  to 
be  extended  beyond  the  original  trustees,  to  all  who  may  successively  come 
into  their  place,  why  should  it  be  confined  to  narrower  limits,  when  the  ques- 
tion is,  how  far  the  members  of  his  own  family  are  to  participate  in  the  bene- 
fit ?  The  court  has  put  a  liberal  construction  on  the  words  of  this  clause  of 
the  will ;  and  as  the  establishment  at  Brodsworth  is  supported,  by  the  direc- 
tion and  subject  to  the  discretion  of  the  court,  out  of  the,  funds  in  which  the 
infant  has  a  presumptive  interest,  it  is  surely  competent  for  it  also  to  say  that 
he  and  his  father  shall  share  in  the  benefits  of  the  expenditure,  and  that  the 
enjoyment  of  it  shall  not  be  confined  to  the  trustees  exclusively. 

Mr.  Bickersteth  and  Mr.  Ellison^  in  support  of  the  appeal,  argued,  that  the 
testator  did  not  mean,  under  the  term  sons,  to  include  grand  sous  or  more 
remote  descendants ;  that,  upon  the  principle  of  the  order  made 
[*106]  *by  the  Vice-Chancellor,  all  the  other  grand  children,  as  well  as  the 
son  of  Charles  Thellusson,  might  apply  to  be  admitted  into  a  parti- 
cipation of  the  benefits  of  the  establishment  at  Brodsworth ;  and  that  the 
court  had  no  authority,  in  respect  of  its  jurisdiction  over  the  property,  to  ad- 
mit any  persons  into  the  enjoyment  of  those  benefits,  except  the  classes  of 
persons  designated  in  the  will. 

The  Lord  Chancellor  : — In  this  case  the  testator,  having  previously 
directed  the  trustees  of  his  will  to  permit  his  wife  to  use  a  certain  quantity 
of  plate,  proceeds  in  the  following  words : — ''  I  give  and  bequeath  the  remain- 
der of  my  plate,  after  my  wife  hath  made  choice  of  1400  ounces,  agreeable  to 
the  power  hereinbefore  given  to  her  for  that  purpose  as  aforesaid,  together 
with  all  my  books,  china,  looking  glasses,  linen,  wines,  and  the  remainder  of 
my  pictures,  and  all  the  furniture  which  shall  be  at  Brodsworth  at  the  time  of 
my  decease,  except  such  parts  thereof  as  my  said  trustees  shall  think  neces- 
sary to  be  kept  for  the  purpose  of  receiving  any  of  them  or  of  my  sons,  who 
shall  choose  to  go  and  spend  a  little  time  there  occasionally,  shall  be  sold  by 
public  auction  or  private  contract."  It  has  been  considered  that  this  clause 
was  not  confined  to  the  trustees  originally  named,  and  that  it  extends  to  the 
trustees  for  the  time  being ;  but  as  to  the  other  part  of  it,  it  is  in  terms  strictly 
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confined  to  the  sons ;  and  after  having  looked  through  the  will  with  great  at- 
tention, I  see  no  reason  why  I  should  extend  it  to  the  grand  sons,[l]  or  any 
other  class  of  persons  not  expressly  named.  I  think,  therefore,  that  the  order 
of  the  y ice-Chancel  lor  must  be  reversed. 


.  *The  infant  son  of  Charles  Thellusson,  the  grand  son,  then  pre-  [*107] 
sented  a  petition,  insisting,  among  other  things,  that  only  the  original 
tmstees  named  in  the  will,  and  the  sons  of  the  testator  were  entitled,  under 
the  words  of  the  will,  to  reside  occasionally  at  Brodsworth ;  that,  upon  the 
death  of  Charles  Thellusson,  the  son,  in  1815,  the  direction  of  the  decree  in 
February,  1801,  with  respect  to  the  maintenance  of  the  establishment  at  Brods- 
worth, ceased  to  be  in  operation ;  and,  therefore,  that  the  establishment  ought 
now  to  be  broken  up. 

Mr.  Sugdeuj  Mr.  Pepj/s,  and  Mr.  Campbell,  for  the  petition  : — The  only 
trustees  mentioned  in  the  clause,  on  which  the  question  arises,  are  "  my  said 
trustees ;"  that  is  to  say,  the  three  trustees  whom  the  testator  has  before 
named  :  substituted  trustees  cannot  be  included,  for  the  power  to  appoint  new 
trustees  occurs  in  a  subsequent  part  of  the  will ;  and  though  such  new  trus- 
tees are  to  act  in  the  management  and  execution  of  the  trusts,  in  like  manner 
as  if  th  ey  had  been  originally  named  trustees,  yet  the  spending  a  little  time 
at  Brodsworth  occasionally  is  not  one  of  the  trusts  which  are  to  be  executed, 
but  is  a  special  benefit  which  the  testator  has  conferred  on  his  sons  and  the 
three  trustees  named  in  his  will.  In  several  of  the  clauses  mention  is  ex- 
pressly made  of  the  trustees  to  be  afterwards  appointed,  as  distinguished 
from  the  three  trustees;  and  in  the  clause  which  relates  to  the  nomina- 
tion to  advowsons,  he  speaks  first  of  "his  said  trustees,^  and  then  of  any 
future  trustees  to  be  appointed  as  thereinafter  mentioned.  On  the  sound 
construction  of  the  language  of  the  will,  therefore,  a  benefit  which  is 
given  only  to  "his  said  trustees,"  cannot  be  extended  to  trustees  substitu* 
ted  after  the  testator's  death  for  those  whom  he  had  appointed. 

*Mr.  Bickersteth  and  Mr.  ^ttwon,  contra : — In  the  first  part  of  his  [*108] 
will,  the  testator,  after  he  has  empowered  "  his  said  trustees,"  and  the 
trustees  who  should  be  appointed  as  thereinafter  mentioned,  to  sell  the  premises 
which  he  had  devised  to  his  wife  during  her  widowhood,  adds,  that  any  of 
his  sons  should  be  at  liberty  to  become  the  purchaser  at  a  price  to  be  fixed  by 
two  appraisers,  one  named  by  his  said  trustees,  and  the  other  by  the  son  pro* 
posing  to  purchase ;  and  he  further  directs,  that  the  receipt  of  his  said  trus- 
tees should  be  a  suflScient  discharge  for  the  purchase  money.  In  the  latter 
passage,  the  phrase  "  said  trustees"  must  extend  to  all  the  trustees  who  were 
to  have  the  power  of  sale ;  that  is,  both  to  the  original  trustees  and  to  trus- 
tees who  should  be  substituted  afterwards.  Throughout  the  will,  the  phrase 
*^  said  trustees"  is  used  in  making  dispositions  and  conferring  powers ;  and  il 

[1]  Vide  Hewm  t.  Ln'd  Pacrt,  8  Keen,  G«,  631,  tnd  note,  ibkl 
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is  clear  that  the  testator  meant  the  property  to  be  vested  in,  and  the  powers 
to  be  exercised  by,  all  such  persons  as  should  be  clothed  with  the  character 
of  trustees. 

In  fact,  the  question  has  already  been  decided  by  the  court  The  orders 
made  in  1810  and  1812  proceeded  on  the  supposition  that  substituted  trus- 
tees, as  well  as  the  trustees  originally  named,  were  entitled  to  share  in 
the  advantage  of  the  establishment  at  Brodsworth.  In  1820,  the  cause 
was  heard  on  further  directions  before  the  Vice-Chancel  lor:  at  that  time 
not  one  of  the  sons  of  the  testator,  or  of  the  original  trustees,  was  alive ; 
the  substituted  trustees  were  the  only  persons  who  could  claim  to  parti- 
cipate in  this  particular  benefit;  and  the  court  must  have  deemed  their 
claim  well  founded,  since  it  neither  lessened   nor  broke  up  the  establish- 

.  ment. 
[•109]  *Mr.  Sugden,  in  reply :— Neither  in  1810,  nor  in  1812,  nor  in 
1820,  was  the  attention  of  the  court  called  to  the  question  now  rais- 
ed. At  the  two  former  periods  there  were  persons  who  were  entitled  to  en* 
joy  the  privilege  of  residing  in  the  mansion  house  at  Brodsworth  ;  and  in 
1820  it  was  assumed  that  there  were  persons  so  entitled.  All  estates  and 
powers,  necessary  for  the  due  execution  of  the  trusts,  will  extend  to  the  sub- 
stituted as  well  as  to  the  original  trustees,  either  because  such  estates  and 
powers  are  given  to  the  original  trustees,  their  heirs,  executors,  administrators 
and  assigns, — which  latter  phrase  will  include  substituted  trustees, — or  be- 
cause the  powers  conferred  on  the  original  trustees  are,  by  express  words  or 
manifest  implication,  extended  to  their  successors. 

The  Lord  Chancellor  : — The  question  is,  whether  the  privilege  of  re- 
siding in  the  dwelling  house  at  Brodsworth  is  confined  to  the  trustees  nam- 
ed in  the  will  and  originally  appointed,  or  whether  it  extended  to  the  trustees 
who  might  afterwards  be  appointed  under  tlie  power  given  for  that  purpose 
in  the  will.  The  expression  in  the  clause  is  '^  my  said  trustees/''  In  those 
parts  of  the  will  which  precede  this  clause^  the  trustees  of  both  descriptions 
are  repeatedly  mentioned,  both  the  trustees  originally  appointed  and  the  trus- 
tees to  be  thereafter  appointed  ;  and  in  one  of  those  clauses  the  expression 
'*  the  said  trustees"  is  made  distinctly  to  embrace  both  classes  of  trustees.  I 
see,  therefore,  nothing  in  the  expression  contained  in  the  clause  in  question 
to  lead  me  to  the  conclusion,  that  it  was  not  intended  to  apply  to  the  future 
tnistees. 

If  these  words,  then,  are  sufllciently  extensive  to  embrace  the  future  trus- 
tees, it  is  material  to  consider  what  was  the  apparent  intention  of  the 
[•110]  testator.  Three  trustees  *are  originally  named ;  and  there  is  a  power 
given,  in  the  event  of  the  death  of  any  one  of  the  trustees,  or  of  any  of 
the  trustees  not  thinking  proper  to  act,  to  appoint  another  trustee  in  his  place. 
Under  such  circumstances,  it  would  be  singular  to  suppose  that  the  testator 
should  have  intended  that  the  privilege  of  residing  in  this  dwelling  house 
should  be  confined  to  the  trustees  originally  named,  and  should  not  be  extended 
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to  another  trustee  appointed  for  the  purpose  of  supplying  the  place  of  a  trustee 
who  was  dead,  or  who  declined  to  act.  It  is  also  remarkable,  that  in  the  very- 
last  clause  of  the  will,  there  is  a  provision  for  appointing  Mr.  George  Hibbert 
to  be  a  trustee,  in  the  event  of  any  one  of  the  before^mentioned  trustees  dying 
during  the  lifetime  of  the  testator ;  and  there  is  in  that  clause  a  stipulation 
that  he  should  receive  three  hundred  guineas  as  a  remuneration  for  his  ser- 
vices,  thereby  intimating  most  distinctly  that  the  testator  intended  that  he 
should  be  placed  on  precisely  the  same  footing  as  the  other  trustees  who  are 
named.  Now,  it  would  be  extraordinary,  if  the  testator,  having  thus  dis- 
tinctly expressed  his  intention  to  place  Mr.  George  Hibbert,  under  the  cir« 
cumstances  I  have  stated,  on  the  same  footing  with  the  other  trustees,  should 
not  have  intended  that  Mr.  George  Hibbert  should  participate  in  the  advan- 
tage of  residing  in  this  mansion.  It  is  important,  likewise,  to  consider  one  of 
the  probable  objects  which  the  testator  had  in  view ;  which  was,  that  it  might 
be  material  for  the  interests  of  the  estate  that  the  trustees  should  occasionally 
reside  in  the  dwelling  house,  for  the  purpose  of  more  conveniently  superin- 
tending the  property,  which  was  of  a  very  extensive  description. 

Udder  these  circumstances,  if  this  question  had  come  before  the  court  for 
the  first  time,  I  should  be  of  opinion,  that  all  the  trustees  were  meant 
to  be  included  *in  this  clause.  This  question,  however,  has  been  be-  [*1U] 
fore  the  court  indirectly,  or  I  might  almost  say  directly,  on  three  dis- 
tinct occasions.  In  the  year  1810,  this  construction  was  adopted  in  the 
order  then  made ;  in  another  order,  confirming  the  master's  report,  in  the 
year'  1812,  this  construction  <lrafl  acted  on ;  and  in  a  third  order,  in  the  year 
1820y  it  was  again  acted  on  by  the  present  Master  of  the  Rolls,  then  sitting 
as  Vice-Chancellor.  I  see  no  reason  whatever  to  depart  from  the  construc- 
tion which  has  been  thus  put  on  the  clause.  At  the  same  time,  looking  at 
the  will  of  the  testator,  it  appears  to  me  that  the  establishment  at  Brodsworth 
is  an  establishment  of  a  character  much  more  extensive  than  the  testator  con- 
templated :  and  as  circumstances  are  now  altered,  it  is  not  unreasonable  that 
it  should  be  referred  to  the  master  to  inquire  what  would  be  a  proper  estab- 
lishment to  keep  up  for  the  purpose  of  giving  full  efifect  to  the  direction  in 
the  will. 


*SiMON  V,  Barbkr. 


[ni8] 


Rolls.— 1838 ;  July  39. 

A  legacy  was  given  to  the  Guernsey  hospital  t  there  were  two  hospitals  in  Guernsey,  and  the  mister 

reported  that  he  could  not  find  which  hospital  was  intended.    It  was  held,  that  the  legacy  was  not 

Toid  for  uncertainty,  but  was  well  given  to  a  charitable  purpose. 

The  testator,  Edward  Simon,  by  a  codicil  to  his  will,  gave  to  ''the  treasu- 
rer, governor,  or  directors  of  the  Guernsey  hospital,  for  the  time  being,  the 
Vol.  V.  9 
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sum  of  200/.  Stock,  three  per  cent  bank  annuities,  to  be  applied  towards  car- 
rying on  the  charitable  designs  of  the  said  corporation." 

It  appeared  by  the  master's  report,  that,  at  the  date  of  the  codicil,  and  at 
the  time  of  the  testator's  death,  there  were  two  hospitals  in  the  island  of 
Guernsey,  one  called  the  Town  Hospital,  and  the  other  the  Country  Hospital. 
These  hospitals  are  still  in  existence. 

On  the  hearing  of  the  cause,  it  was  referred  to  the  master  to  inquire,  whe- 
ther any  and  what  hospital  was  meant  or  intended  by  the  testator. 

The  master  reported  that  he  did  not  find  that  any  hospital  in  particular 
was  meant  or  intended  by  the  testator. 

Upon  the  petition  of  the  residuary  legatee,  the  question  now  was,  whether 
the  gift  in  question  was  or  was  not  void  for  uncertainty. 

For  the  attorney  general,  the  case  of  Mills  v.  Farmer{a)  was  relied  upon 
as  establishing  that  the  legacy  was  a  general  gift  to  charity,  which  the  court 
would  execute, 

Mr.  Wray,  in  support  of  the  charitable  bequest. 
[*113]        *Mr.  Roupell  and  Mr.  Richards^  contra. 

Mr.  GarraUj  for  formal  parties.  • 

The  Master  of  the  Rolls  : — Cases  of  charity  rest  upon  peculiar  prin- 
ciples, which  do  not  apply  to  gifts  to  individuals.  Here  the  testator  devotes 
a  certain  sum  to  a  charitable  purpose;  but  he  has  not  so  described  the 
particular  purpose  that  it  can  be  ascertained.  This  part  of  his  property,  how- 
ever, being  devoted  to  charity,  it  is  the  duty  of  the  court  to  direct  that  it  be 
so  applied.[l] 


Hayter  v.  Trego. 

RoLLB.—ISSS;  June,  17.    1830;  March  4. 

Where  a  testator  gives  a  legacy  to  a  voluntary  society  which  exists  at  his  death,  hut  is  dissolved  he- 
fore  his  assets  can  be  administered,  the  court  will  execute  his  intention  cy^pres. 

Thomas  Hodson,  by  his  will,  dated  in  June,  1819,  gave  a  legacy  of  500/. 
to  a  voluntary  society  called  "  The  Plymouth  and  Devonshire  Asylum  for  the 
reception  of  Female  Penitents." 

The  testator  died  in  June,  1821,  at  which  time  the  asylum  was  still 
in  existence;  but,  on  the  29th  of  May,  1822,  long  before  the  assets  could 
be  administered,  the  society  was  dissolved,  the  charitable  establishment  was 
completely  broken  up,  and  the  furniture  and  other  property  belonging  to  it 
were  sold. 

The  question  in  the  cause  was,  whether  this  sum  of  600/.  was  to  be  applied 


(a)  1  Mer.  55. 

[1]  Vide  the  next  case. 
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to  a  charitable  purpose  by  the  crown  under  the  sign  manual;  or  was  to  be  ad- 
ministered by  the  court  cypres. 

Mr.  Pemberton^  for  the  plaintiffs.  [*11*] 

Mr.  Girdlestone  and  Mr.  Whitmarsh,  for  some  of  the  defendants. 

Mc  Swann,  for  the  attorney  general : — On  behalf  of  the  attorney  general 
it  was  argued,  that,  if  the  particular  (haritable  purpose  selected  by  the  testa- 
tor had  failed,  the  disposition  of  the  property  belonged  to  the  crown,  and  not 
to  the  court  Moggridge  v.  ThackweU.{a)  This  would  clearly  have  been 
the  case,  if  the  particular  charity  mentioned  in  the  will  had  ceased  to  exist 
in  the  lifetime  of  the  testator ;  for,  in  that  state  of  things,  the  money  would 
have  been  devoted  to  charity  generally,  without  any  existing  object  having 
been  selected ;  and  whether  the  selected  charity  ceases  to  exist  in  the  testa- 
tor's lifetime  or  after  his  death,  seems  to  be  immaterial.  "  It  being  establish- 
ed," says  Lord  Eldon,(6)  "  that,  where  money  is  given  to  charity  generally 
and  indefinitely,  without  trustees  or  objects  selected,  the  king,  as  parens  pa- 
triiBj  is  the  constitutional  trustee,  it  is  very  difficult  to  raise  a  solid  distinction 
between  an  original  gift  absolutely  indefinite  and  without  qualification,  and  a 
case,  in  which,  by  matter  ex  postfaclo,  the  gift  stands  before  the  court,  in 
consequence  of  that  accident,  as  if  it  had  been  originally  given  indefinitely 
without  any  means  for  carrying  it  into  execution  prescribed." 

On  the  other  hand,  it  was  contended,  that  here  a  particular  charity  was  se- 
lected, and  a  trust  had  been  created,  which  gave  the  court  jurisdiction :  that 
trust  still  subsisted,  and  thongh  it  could  no  longer  be  executed  in  the  very 
mode  and  form  which  the  testator  had  contemplated,  the  court  would 
carry  it  into  effect  ^cy-pres,  "  The  general  principle,"  said  Lord  El-  [*116] 
don,(c)  "  thought  most  reconcilable  to  the  cases  is,  that,  where  there 
is  a  general  indefinite  purpose,  not  fixing  itself  upon  any  object,  the  disposi- 
tion is  in  the  king  by  sign  manual ;  but  where  the  execution  is  to  be  by  a 
trustee,  with  general  or  some  objects  pointed  out,  there  the  court  will  take  the 
administration  of  the  trust." 

The  Master  op  the  Rolls  : — The  testator  here  having  marked  out  the 
particular  nature  of  the  charity  to  which  he  wished  this  legacy  to  be  applied, 
the  court  will  execute  his  intention  cy-pres  ;  and  the  master  must  settle  a 
scheme  having  regard  to  the  testator's  will.[l] 


(a)  7  Ves.  jon.  78—84.  {h)  7  Vce.  jun.  83.  (c)  7  Vcs.  jun.  86. 

[IJ  A  testator  bequeathed  JClOOO  to  the  "Jews*  poor.  Mile  End  ;**  there  were  two  charitabfe  iosti- 
totions  for  poor  Jews  at  Mile  End,  and  it  not  appearing  which  of  the  charities  was  meant,  it  was  he  Id 
that  the  fund  ought  to  be  applied  of-pres ;  and  the  court  divided  the  bequest  between  these  two  chari- 
table institutions.  Bennett  ▼.  Hayter^  3  Deav.  81.  The  reporter  appends  the  following  note  to  the 
case  just  cited :  *'  His  Lordship  [Lord  Langdale,  M.  R.]  acted  similarly  with  respect  to  some  of  the 
other  charities ;  snd  on  further  directions,  the  legacy  to  '  the  preachers  in  the  Baptist  persuasion,'  ' 
was  given  in  the  following  proportions,  namely,  one-fourth  to  *  the  general  Baptist  fond,'  and  the  re- 
maining three-fourths  to  '  the  particular  Baptist  fund,*  as  being  the  proportions  corresponding  with  the 
relative  number  of  preachers  or  mimsters  in  each  of  such  denominations  of  Baptists ;  and  the  legacjr 
to  the  *  Quakers'  preachers,'  was  given  to  the  '  meeting  for  sufleriogs '  of  the  Quakers."     As  U>  the 
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1837  ;  November  15,  16.     1828  ;  December  4. 

CoDstruction  of  will. 

Implication  of  estates  tail. 

A  testator,  in  a  very  ongrammatical  aad  obscure  will,  densed  real  aod  personal  property  ao  as  to  veit 
the  whole  legal  interest  in  trustees,  in  trust  for  A.  and  B.,  during  their  Utos,  to  their  separate  ate ; 
some  unfinished  aod  unconnected  portions  of  sentences  succeeded,  and  these  were  followed  bj  t 
direction,  thtt,  after  the  deceaiie  of  A.  and  B  ,  and  failure  of  their  male  issue,  the  property  should 
go  to  the  grand  daughters  :  A.  and  B.  had  each  only  one  child,  a  daughter,  aod  both  these  daagb- 
ters  were  mentioned  in  the  will :  Held,  upon  the  whole  context  of  the  will,  that  A.  and  B.  were 
only  tenants  for  life,  and  that  an  estate  in  tail  male  was  not  to  be  raised  in  them  by  implicatioo. 

The  question  in  this  cause  arose  upon  the  will  of  Henry  Lambert,  bear- 
ing date  the  26th  of  September,  1811,  and  executed  and  attested  in  the  man- 
ner required  by  law  for  devising  freehold  estates  of  inheritance.  The  instm- 
ment  was  wholly  in  the  testatoi^s  own  handwriting,  and  was  in  the  following 
words: — 

"  First,  I  will  and  direct  that  all  my  just  debts,  funeral  and  testamentary 
expenses  be  fully  paid  and  satisfied  :  I  give  and  devise  bequeath  unto  Abra- 
ham Robarts,  of  Lombarts  street,  Esquire,  in  the  city  of  London,  banker,  and 
unto  Henry  Hughes,  of  Newport  street,  in  the  city  of  Worcester,  and  unto 
John  Piatt,  Bridge  street,  in  the  city  of  Worcester,  and  to  their  heirs  forever, 
all  my  messuages  or  tenements,  farms,  lands,  hereditaments,  estates  and  pre- 
mises whatsoever  or  wheresoever,  freehold,  copyhold,  or  leasehold  (having 
surrendered  my  copyhold  estate  to  the  use  of  my  said  will,)  in  possession,  re- 
version, remainder,  or  expectancy,  or  whereof  I  have  a  disposing  power,  with 
their  several  and  respective  members,  rights,  and  appurtenances,  to  have  and 
to  hold  such  of  my  said  hereditaments  and  premises  as  are  freehold  unto  the 
said  Abraham  Robarts,  Henry  Hughes,  John  Piatt,  their  heirs  and  assigns ;  to 
have  and  hold  my  copyhold,  and  all  such  other  of  my  estates  as  are  less  than 

principles  on  which  the  court  proceeds  in  the  application  of  a  charity  fand  ey-prcs,  see  The  AUamttf 
Central  s.  Tke  ironmongers'  Company^  3  BeaT.  313,  where  Lord  Laogdale,  M.  R.  remarks  :  "  Where 
a  fund  is  to  be  disposed  of  cy.pres^  the  court,  for  the  sake  of  making  a  disposition,  is  bound  to  act 
upon  the  suggestions  which  are  before  it,  however  remote,  and  it  is  rather  astute  in  ascertaining  some 
application  in  conformity  more  or  less  with  the  intention  of  the  testator.  The  case,  however,  is  dif- 
ferent where  there  are  other  charitable  purposes  mentioned  in  the  teststor*s  will  itself,  snd  in  which 
a  comparison  msy  be  instituted  between  the  probability  of  the  testator  resorting  to  something  very 
remote  from  his  originsl  intention,  and  something  far  less  remote  from  the  other  objects  which  sre 
specifically  mentioned  in  the  will.  I  quite  agree  with  the  view  which  has  been  taken  upon  the  sub- 
ject  in  the  argument, — that  if  it  could  have  been  found  that  there  was  a  clear  and  close  approxima- 
tion to  any  purpose  anslsgoos  to  the  first,  that  the  master  ought  to  have  preferred  it  to  the  second 
and  third,  distinctly  mentioned  in  the  will ;  but  if  such  approximation  were  so  remote  that  thero  would 
be  very  great  difEcuIty  in  making  out  the  similarity,  and  it  appeared  probable  that  if  the  subject  had 
been  in  the  contemplation  of  the  testator  he  would  have  preferred  the  other  two  objects  mentioned  in 
liis  will,  then,  I  think,  it  became  the  duty  of  the  master  to  look  to  those  second  objects  aad  lay  aside 
Ibefint.''    Ibid,  p.  334,  325. 
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freehold,  unto  Abraham  Robarts,  Henry  Hughes,  John  Piatt  for  and  during 
all  my  right,  title,  and  estate  term  therein  or  thereto  respectively,  ac- 
cording to  the  nature  and  quality  of  the  said  estate  'respectively :  I  [^117] 
likewise  give  and  .bequeath  to  Abraham  Robarts,  Henry  Hughes, 
John  Piatt  all  my  ready  money,  securities  for  money,  househoUl  and  other 
goods,  plate,  china,  linen,  cattle,  chattels,  and  all  other  my  personal  estate,  of 
what  nature  or  kind  soever,  as,  and  for,  and  to  the  end  that  my  trustees  alone 
may  have  full  power  and  clear  and  absolute  authority  to  release,  convey, 
assign,  and  assure  ^11  and  every  the  estates  and  premises  which,  at  the  time 
of  making  and  of  executing  this  my  will  and  at  my  death,  may  be  vested  in 
me,  as  mortgagee  in  fee,  or  as  trustee,  without  calling  upon  my  heir-at-law  to 
concur  or  join  in  any  release  or  transfer  of  any  such  premises,  or  have  any 
affirmation  concerning  what  belong  to  my  real  or  personal  estate  whatsoever : 
and  I  do  give  and  devise  all  my  estates,  title,  and  interest  in  and  to  such  pre- 
mises as  last  mentioned,  together  with  all  benefit  and  advantages  thereof,  to 
Abraham  Robarts,  Henry  HujBrhes,  John  Piatt,  in  trust  and  confidence  that 
the  shall  hold  all  my  lands,  tenements,  real  and  personal  estates,  for  the  uses 
hereinafter  mentioned :  I  give  Abraham  Robarts,  Henry  Hughes,  John  Piatt, 
on  condition  that  they  undertake  and  execute  the  office  of  trustees,  also  the 
several  trusts  therein  this  my  will  contained,  2001.  a  piece  to  each,  but  only 
to  such  of  them  who  shall  prove  my  said  will ;  and  that  all  the  charges  and 
expenses  of  my  said  trustees  herein  mentioned  in  this  tnist  shall  be  paid  out 
of  my  personal  estate,  and  that  if  any  or  either  my  trustees  die  or  refuse  to 
act  in  die  trust,  that  then  my  other  trustee  or  my  trustees  shall  have  a  power 
of  choosing  a  trustee  in  the  place  of  such  trustee  or  trustee  so  dying  or  re- 
fusing to  act,  and  so  as  oAen  as  the  same  do  happen,  to  the  intent  of  keeping 
a  sufficient  number  of  acting  trustees,  and  that  the  trust  may  not  descend 
to  the  heirs  of  the  survivors ;  and  my  will  is,  that  the  said  trustee  or 
trustee  so  chosen  shall  have  the  same  power  and  estate  as  given  to 
the  •trustees  herein  named.  I  give  to  my  niece,  Mrs.  Sheen  Houghs  ['US] 
ton,  formerly  of  Gradon  street,  in  the  city  of  Dublin,  and  the  eldest 
daughter  of  my  sister,  Mrs.  Ruth  Lehy,  three  hundred  pounds  a  piece  each 
upon  their  respitive  marriage  of  each  of  her  grand  children,  with  the  consent 
of  their  mother,  or  when  they  attain  the  age  of  twraty-one  years ;  and  if  any 
die,  their  share  to  be  equally  divided  between  her  mail  and  famail  sons  and 
daughters  |  and  I  give  to  Miss  Eliza  Griffith,  the  daughter  of  Miss  Charlotta 
Griffith,  late  of  Grafton  street,  in  the  city  of  Dublin,  in  the  kingdom  of  Ire- 
land, five  hundred  on  her  respective  marriage,  with  her  mother  consent,  or 
vrhen  she  attains  the  age  of  twenty-one  years  ;  and  I  give  to  Miss  Eleanor 
Kelly,  of  the  custom  house,  600/. ;  and  I  give  to  Miss  Susan  >Kelly,  200/. ; 
and  I  give  to  *Mr.  Henry  Hughes,  of  Worcester,  Newport  street,  300/. :  and  in 
trust  and  confidence  that  my  trustees  shall  hold  all  my  lands,  tenements,  real 
and  personal  property,  of  what  kind  or  nature  soever,  and  all  my  estates  and 
interests  in  the  same,  to  be  holden  by  my  trustees  in  trust,  and  then  apply  the 
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income  and  annual  amount  of  such  property  to  the  use  of  my  two  nieces, 
Elizabeth  Sheen  Houghton  and  Charlotta  Griffith,  for  their  lives  and  proper 
use  and  benefit,  and  after  their  decease,  to  such  child,  or,  if  more  than  one,  to 
the  use  of  such  children,  in  manner  following,  (to  wit) : — if  male  issue  of  my 
niece  Mrs.  Sheen  Houghton  daughter  Mrs.  Strong,  then  I  give  and  devise  to 
my  trustees,  Abraham  Roberts,  Henry  Hughes,  John  Piatt,  ttiat  they  shall  bold 
all  my  lands  in  trust  and  confidence,  that  the  shall  hold  my  will  is  whatsoe- 
ver of  my  real  estate  or  personal  estate  and  interest  therein  come  to  my  two 
nieces,  by  vertue  of  this  my  will,  be  for  their  own  sole  and  separate  use,  and 
not  subject  to  the  disposal  of  any  husband,  nor  to  set,  let,  or  assignee  any  part  of 
the  premises  thereof;  and  that,  upon  the  payment  of  money  that  arise 
[*119]    from  *my  real  or  personal  property,  of  what  nature  soever,  that  Eliza- 
beth Sheen  Houghton  or«CharIotta  Griffith  their  receipt  only  shall  be 
a  discharge  for  the  money  received.    Then,  from  and  after  the  decease  of  my 
two  nieces,  Elizabeth  Sheen  Houghton  and  Charlotta  Griffith,  and  failure  of 
their  mail  issue,  and  satisfying  my  before  mentioned  gifts  and  bequeth,  my 
trustees  shall  hold,  in  trust  for  the  use  of  Elizabeth  Sheen  Houghton  and 
Charlotta  Griffith,  my  two  nieces,  their  grand  daughters,  when  the  attain  the 
age  of  twenty-one  years,  or  be  married,  with  the  approbation  and  consent  of 
their  mother  and  my  trustees ;  and  not  having  such  approbation  and  consent? 
their  share  to  be  divided  among  the  remainder,  and  as  my  two  nieces,  by 
their  will  or  deed  in  writting,  shall  direct  or  appointment,  then  to  the  use  of 
such  child  or  children,  and  the  profits  arising  from  my  real  and  personal  es- 
tates, of  what  nature  or  kind  soever,  shall  accumulate  and  be  layd  out  and 
invest  the  same  in  stock  or  public  funds,  or  real  or  government  security,  at 
interest,  and  the  produse  thereupon  due,  or  to  become  due,  and  securitys  in . 
which  the  same  shall  be  then  invested,  amongs  all  and  every  the  child  and 
children  of  my  said  two  nieces,  Mrs.  Sheen  Houghton  and  Mrs.  Charlotta 
Griffith ;  and  my  meaning  is,  that  if  Miss  Eliza  Griffith  married  and  have 
issue,  that  Eliza  Griffith  and  her  children  share  in  this  my  bequeathment 
equaly  with  Mrs.  Sheen  Houghton,  but  not  till  after  the  decease  of  my  two 
nieces :  and  if  this  happen,  my  trustees^  allowing  what  they  shall  judg  pro- 
per for  their  maintenance  and  education  of  such  child  or  children,' till  the  ar- 
rive at  the  age  before  mentioned ;  and  my  will  is,  that  every  such  child  who 
shall  take  my  estate  by  vertue  of  this  my  will,  shall  take  my  sarname,  with- 
out the  addition  of  any  other  sarname,  and  shall  inhabit  the  Barton 
[*120]    House,  and  make  it  their  residence  and  place  of  aboad :  Also  I  *give 
and  bequeath  to  my  two  nieces,  Elizabeth  Sheen  Houghton  and 
Charlotta  Griffith,  all  my  plate,  linen,  china,  household  furniture  of  what  na- 
ture kind  soever,  as  well  in  or  about  my  dwelling  house  at  the  Barton  or 
elsewhere,  upon  trust,  during  their  natural  lives,  the  use  and  enjoyment  of  all 
such,  and  after  their  decease  to  the  use  of  such  son  or  sons  and  daughters  as 
my  will  directs,  as  shall  from  time  to  time  come  into  the  possession  of  my 
estates,  and  inhabit  the  Barton  House;  and  also  as  often,  and  from- time  to 
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time,  reneur  the  Barton  lease,  which  is  every  seventh  year ;  and  also,  as  often 
as  the  live  do  fall  in  the  lease  of  Col  wall  Park,  that  it  be  renewed,  and  three 
live  keept  up  to  preserve  it ;  and  that  all  the  building  be  kept  in  repair,  and 
what  is  expended  in  needful  repairs  to  be  paid  out  of  the  rent  and  profits  of 
the  estate.  And  my  will  is,  that  whatsoever  of  my  personal  estate  that  comes 
to  my  two  nieces,  Elizabeth  Sheen  Houghton  and  Charlotta  Griffith,  of  my 
plate,  Imen,  household  goods,  and  furniture  of  any  kind,  in  my  dwelling  at 
the  Barton,  shall  remain,  and  after  their  decease,  to  be  for  the  use  of  such 
child,  sons  or  daughters,  that  comes  to  the  possession  of  my  estate  by  virtue 
of  this  my  will :  but  in  case  of  failure  of  issue  mail,  1  devise  to  the  femail 
grand  daughters  of  Elizabeth  Sheen  Houghton  and  Charlotta  Griffith,  grand 
daughters,  then  my  will  that  my  trustees  shall  hold  in  trust  all  my  lands, 
tenements,  real  and  personal  estates,  after  satisfying  the  before  mentioned  gifts 
and  bequeths,  in  trust  for  the  use  of  such  grand  daughters  of  Elizabeth  Sheen 
Houghton  and  Charlotta  Griffith  as  are  then  living  as  tenants  in  common,  and 
not  as  joint  tenants ;  and  if  this  happens,  and  any  dispute  to  cause  a  differ- 
ence of  the  bequeaths  of  this  my  will,  I  direct  that  my  said  trustees  do  adiust 
my  bequeath,  and  determine  absolute  the  same ;  and  those  that  reject 
mj  bequeat  be  void,  and  their  so  avoidable  and  divided  equally  'be-  [*121] 
tweeu  such  daughters  as  then  living ;  and  I  do  appoint  my  two  nie- 
ces, Elizabeth  Sheen  Houghton  and  Charlotta  Griffith,  executrix  of  this  my 
last  will  and  testament." 

The  testator,  at  the  date  of  his  will,  and  up  to  the  time  of  his  death,  was 
seized  of  divers  freehold  and  copyhold  lands  in  fee,  and  held  other  lands,  free- 
hold and  copyhold,  upon  leases  for  lives,  and  for  terms  of  years.  The  copy- 
holds had  been  surrendered  to  the  use  of  his  will.  The  personal  property 
amounted  to  about  70,000/. 

The  testator  died  on  the  26th  of  March,  1814,  leaving  his  only  child.  Lady 
Tempest,  his  heiress-at  law,  customary  heiress,  and  sole  next  of  kin.  The 
plaintiffs,  Mrs.  Houston  and  Mrs.  Griffith,  who  were  the  only  surviving  chil- 
dren of  his  sister  Ruth  Lea,  and  were  designated  in  the  will  as  Mrs.  Sheen 
Houghton  and  Charlotte  Griffith,  proved  his  will.  At  the  date  of  the  will, 
and  at  the  death  of  the  testator,  Mrs.  Houston  had  only  one  child,  Mrs.  Strong, 
who  had  no  son,  but  had  daughters  living  at  the  date  of  the  will  and  at  the 
death  of  the  testator,  and  afterwards,  had  two  other  daughters.  Mrs.  Griffith 
in  like  manner  had  only  one  daughter,  Eliza,  who  was  unmarried  at  the  date 
of  the  will,  but  shortly  afterwards,  married  Mr.  Peyton,  and  had  one  daughter 
in  the  testator's  lifetime,  and,  after  his  death,  had  both  sons  and  daughters. 

In  1811,  Mrs.  Strong  was  about  twenty-four  years  of  age,  and  Eliza  Grif- 
fith about  twenty-one.  None  of  the  children  of  Mrs.  Strong  or  Mrs.  Peyton 
had  as  yet  attained  the  age  of  twenty-one,  or  married. 

In  July,  1821,  Lady  Tempest  died,  having  made  a  will,  which  was  not 
executed  so  as  to  operate  on  freehold  estates,  and  leaving  Mrs.  Houston 
and  Mrs.  Griffith  *co-heiresses  at  law,  and  Mrs.  Houston  customary   [*122] 
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heiress  both  of  her  and  of  the  testator.   Iq  1825,  Lessingham  obtaiaed  letters  of 
administration  to  Lady  Tempest,  with  her  will  annexed. 

The  bill  was  filed  by  Mrs.  Houston  and  Mrs.  Hughes,  against  the  tnisleesi 
the  children  of  Mrs.  Strong,  Mr.  and  Mrs.  Peyton  and  their  children,  and  the 
administrator  of  Lady  Tempest,  praying  that  the  rights  of  the  parties  under 
the  will  might  be  ascertained,  and  that  the  plaintiffii  might  be  declared  to  be 
entitled  to  all  the  4ands  of  which  the  testator  died  seized  in  fee,  as  tenants  in 
common  in  tail  male,  and  to  his  leaseholds,  and  the  residue  of  his  personal 
estate,  absolutely  in  equal  moieties. 

At  tlie  hearing  of  the  cause>  on  the  5th  of  July,  1826,  before  Lord  Giffbrd, 
Master  of  the  Rolls,  a  case  was  ordered  to  be  made  for  the  opinion  of  the 
court  of  king's  bench.  The  questions  proposed  by  the  case  were,  first,  what 
estate  and  interest  in  the  fee  simple  lands  and  leaseholds  for  lives  was  taken 
by  the  trustees ;  secondly,  what  by  the  plaintifis,  Mrs.  Houston  and  Mrs. 
Griffith ;  thirdly,  what  by  the  sons  of  Mrs.  Peyton ;  fourthly,  what  by  Mrs. 
Peyton  and  her  daughters  and  the  daughters  of  Mrs.  Strong;  and,  fifth 
ly,  if  the  court  should  be  of  opinion  that  the  legal  fee  in  the  lands  of  in- 
heritance, and  the  absolute  interest  in  the  leaseholds  for  lives  were  vested  in 
the  trustees,  then,  in  case  they  had  been  merely  devisees  to  uses,  and  the  le- 
gal estate  had  not  remained  in  them,  what  estates  and  interest  would  have 
been  taken  respectively  by  the  persons  enumerated  in  the  three  preceding 
questions. 

The  case  was  argued  before  the  three  puisne  judges  of  the  court  of 
[•123]  king's  bench,  who  returned  the  following  *certificate(a) : — "This 
case  has  been  argued  before  us  by  counsel.  We  have  considered  it, 
and  are  of  opinion,  that  the  said  Abraham  Robarts,  Henry  Hughes,  and  John 
Piatt  took,  under  the  will  of  the  testator,  an  estate  in  fee  simple  in  the  freehold 
and  copyhold  lands  and  hereditaments  in  which  the  said  testator  had,  at  the 
time  of  his  death,  an  estate  of  inheritance  to  him  and  his  heirs ;  and  we  are 
of  opinion  that  the  same  Abraham  Roberts,  Henry  Hughes,  and  John  Piatt 
took  the  whole  interest  which  the  testator,  at  the  time  of  his  death,  had  in  the 
lands  and  tenements  which  were  then  held  by  him  on  leases  for  the  lives  of 
the  persons  in  the  leases  in  that  behalf  named :  and,  as  we  are  of  this  opinion, 
the  interests  of  the  other  parties  mentioned  in  these  questions  are  equitable 
interests  only,  and  we  have  not  given  any  opinion  as  to  them. 

J.  Bayley. 

G.  S.  HOLROYD. 

J.  Ltttledale. 

On  the  report  of  the  master,  finding  the  facts  which  had  been  stated  in  the 
case,  and  on  the  certificate,  the  cause  came  on  to  be  heard  for  further  direc- 
tions. 

1827 ;  November  15. — Mr.  Sugden  and  Mr.  J.  Russell^  for  the  plaintiffs : — 

{a)  The  trgumeDt  in  the  king's  bench  is  reported  in  6  Barnewall  and  Cresswell,  403- 
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An  estate  for  life  is  expressly  givea  to  the  plaintilSfs,  which  is  followed  by  a 
limitation  over,  after  failure  of  their  issue  male,  to  grand  daughters;  and  there 
are  no  words  of  devise  to  any  persons,  as  purchasers,  other  than  the  plain- 
tiffs, which  would  include  all  their  issue  male.  They  therefore  say,  that,  by 
the  rule  of  legal  interpretation,  which  has  guided  the  construction  of 
wills  for  two  centuries,  and  which,  if  sometimes  the  'inferior  courts  [*124] 
have  deviated  from  it,  has  always  been  adhered  16  by  the  house  of 
lords,  they  take,  by  implication,  an  estate  tail  in  tail  male  in  the  freehold  and 
copyhold  lands,  and  a  quasi  estate  in  tail  male  in  the  personalty. 

The  rule  of  construction,  applicable  alike  to  I^al  and  equitable  estates,  is 
that,  if  there  is  a  devise  to  A.  B.  indefinitely,  or  to  A.  B.  for  life,  followed  in  the 
same  instrument  by  words  which  direct  that,  upon  the  failure  of  A's.  issue, 
the  lands  shall  go  over  to  C.  D.,  and  there  are  no  other  limitations  which 
would  include  all  the  issue  of  A ;  there  A.  B.  shall  take  an  estate  tail  by  ne- 
cessary implication.  The  rule  has  been  applied  to  various  modes  of  expres- 
sion, indicating  a  general  failure  of  issue,  or  a  failure  of  a  particular  class  of 
issue ;  such  as  "  if  A.  die  without  issue, — if  A.  die  without  leaving  issue, — 
in  default  of  A.'s  issue, — for  want  of  A-'s  issue, — if  A.  dies  before  he  has  any 
issue  of  his  body,"  ice.  The  principle  upon  which  the  courts  have  proceeded 
is,  that,  as  the  gift  over  is  not  to  take  effect  till  the  failure  of  A.'s  issue,  the  tes- 
tator must  have  intended  the  estate  to  go  in  such  a  line  of  devolution  as  would 
include  all  the  issue  of  A. ;  and,  in  order  to  promote  this  general  intention, 
not  expressly  declared  in  the  will,  but  inferred  from  the  mere  terms  of  the 
limitation  over,  an  estate  tail  in  A.  is  raised  by  implication.  In  many  of  the 
cases,  the  effect  of  the  implication,  by  giving  to  A.  such  an  estate  as  enables 
him  to  acquire  the  absolute  dominion  over  the  property,  has  been  to  render 
the  greater  part  of  the  clause  nugatory ;  as  where  the  estate  of  A.  has  been 
expressly  confined  to  a  life  interest ;  or  where  the  life  estate  was  followed  by 
a  power  of  appointment,  or  by  a  limitation  to  the  heirs  of  his  body,  as  tenants 
in  common,  or  by  other  limitations  precedent  to  the  gift  over  upon  failure  of 
his  issue.  But  even  in  such  cases  the  rule  has  been  uniformly  ad- 
hered to ;  and  rather  than  deviate  from  'or  infringe  on  it,  plain  words  ['125] 
have  been  disregarded,  and  whole  classes  of  estates  and  interests  an- 
nihilated. 

The  only  instances  in  which  it  may  seem  not  to  have  been  followed,  are 
cases  which,  in  fact,  did  not  fall  within  it,  and  to  which  its  principle  was  not 
applicable ;  as  where  there  was  no  express  estate  given  to  the  persons  on  the 
failure  of  whose  issue  the  limitation  over  was  made  to  depend  ;  or  where  the 
limitation  over  was  expectant  not  upon  a  general  failure  of  his  issue,  or  a  class 
of  his  issue,  but  upon  a  failure  of  that  issue  or  class  of  issue  at  a  particular 
time ;  or  upon  the  failure  only  of  such  issue  or  class  of  issue  as  would  be  in- 
cluded in  the  express  gifts  contained  in  the  will. 

The  rule  is  laid  down  or  explained,  and  its  predominant  influence  in  the 
construction  of  wills  is  affirmed  and  recognised,  in  the  judgment  of  Lord  Hale 

YoL.  Y.  10 
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ill  King-  V.  Melling^{a)  and  a  great  variety  of  other  cases  :(6)  Jesstni  v. 
Wright^{c)  Doe  v.  Applin,{d)  Hodges  v.  Middleton,{e)  Wight  v.  Leighyig) 
Doe  dent.  Candler  v.  Smith,{h)  Frank  v.  Sioviny{i)  Robinson  v.  Robin- 
son,{k)  Kinge  v.  Remball^iJ)  Bacon  v.  HUlJim)  Milliner  v.  i?o6tiw(m.(n) 
Newton  v.  Bemardine,{o)  Langley  v.  Bcddwin^ip)  Wylde  v.  £.«rw,(9) 
Southby  V.  Stonehouse,{r)  Doe  v.  Cooper,{s)  Doe  v.  Goldsmith,{t)  Bennett 

V,  The  Earl  of  Tankerville,{u) 
[*126]       *Does  then,  the  rule  apply  to  the  limitations  contained  in  this  will? 

Ths  whole  property  is  vested  absolutely  in  trustees ;  and  the  first  be- 
quests are  merely  of  legacies  to  the  grand  children  of  Mrs.  Houston,  to  the 
daughter  of  Mrs.  Griffiths,  and  to  a  Miss  Kelly.  The  enjoyment  is  then  given 
lo  the  plaintiflfs  for  their  lives ;  and,  after  an  imperfect  clause,  alluding  to  chil- 
dren and  male  issue,  and  some  superfluous  and  unconnected  words  repeating 
the  devise  to  trustees,  there  is  a  declaratiou  that  the  interests^  which  the  plain- 
tiffs take  under  the  will,  shall  be  to  their  separate  use.  This  declaration,  with 
the  words  of  devise  preceding  it, — "  then  I  give  and  devise  to  my  trustees, 
Abraham  Robarts,  Henry  Hughes,  John  Piatt,  that  they  shall  hold  all  my 
lands,  in  trust  and  confidence,  that  the  shall  hold  my  will  is  whatsoever  of 
my  real  estate,  or  personal  estate,  and  interest  therein,  come  to  my  two  nieces, 
by  virtue  of  this  my  will,  be  for  their  own  sole  and  separate  use,  and  not  sub- 
ject to  the  disposal  of  any  husband,  nor  to  set,  let,  assignee  any  part  of  the 
premises  thereof,  and  that,  upon  the  payment  of  money  that  arise  from  my 
real  or  personal  property,  of  what  nature  soever,  that  Elizabeth  Sheen  Hough- 
ton or  Charlotta  Griffith,  their  receipt  only  shall  be  a  discharge  for  the  money 
received,*' — ought  to  be  read  in  a  parenthesis.  Omitting  this  parenthetical 
clause,  the  first  dispositions  made  by  the  will  are  in  the  following  words:— 
(^  In  trust  and  confidence  that  my  trustees  shall  hold  all  my  lands,  tenements, 
real  and  personal  property  of  what  nature  or  kind  soever,  and  all  my  estates 
and  interest  in  the  same,  to  be  holden  by  my  trustees  in  trust,  and  then  apply 
the  income  and  annual  amount  of  such  property  to  the  use  of  my  two  nieces, 
Elizabeth  Sheen  Houghton  and  Charlotta  Griffith,  for  their  lives  and  proper 
use  and  benefit ;  and  after  their  death,  to  such  child,  or,  if  more  than  one,  to 

the  use  of  such  children,  in  manner  following;  (to  wit,)  if  male 
[*127]    issue  of  my  niece  Mrs.  *Sheen  Houghton,  daughter  Mrs.  Strong; 

then,  from  and  after  the  decease  of  my  two  nieces,  Elizabeth  Sheen 
Houghton  and  Charlotta  Griffith,  and  failure  of  their  male  issue,  and  satisfy- 
ing my  before-mentioned  gifts  and  bequeth,  my  trustees  shall  hold,  in  trust 


{a)  1  Vent.  228,  229. 


{b)  I  Anderson,  44,  pi.  110. 


{d)  4  T.  llep.  82.  (e)  Douglas,  431 

(A)  7  T.  R.  531.  (0  3  East,  548. 

(0  Cro.  Jac.  448.    8  Vin.  Ab.  211.  pi.  7,  8. 
(71)  Moore,  682,  pi,  939,  8  Vin.  Ab.  240,  pi.  7. 
ip)  Cited  in  1  P.  Wins.  759.        (q)  1  Atk.  432. 
(5)  1  East,  229.  (0  7  Taunt.  209. 


(c)  2  Bligh,  1. 


(g)  15  Vesey.  564. 

(*)lBurr.38.  2  Ves.  sen.  225. 
(m)  Moore.  464,  pi.  656. 8  Vin.  Ab.  240.  pi.  4. 
{o)  Moore,  127,  pi.  275.  8  Vin.  Ab.  264.  pi.  2. 

(r)  2  Ves.  sen.  612. 

(«)  19  Ves.  170. 
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for  the  use  of  Elizabeth  Sheen  Houghton  and  Charlotta  Griffith,  my  two 
nieces,  their  grand  daughters,"  &c.  Here  is  a  clear  gift  of  an  estate  for  life  to 
the  plaintifiis,  followed  by  a  limitation  to  their  grand  daughters,  on  failure  of 
their  male  issue,  but  without  any  eitpress  gift  to  their  male  issue.  An  estate 
in  tail  male  must,  therefore,  be  raised  by  necessary  implication,  in  Mrs.  Hous- 
ton and  Mrs.  Griffith. 

This  construction  cannot  be  affected  by  the  intervention  of  the  imperfect 
words  "  and  after  their  decease,  to  such  child,  or,  if  more  than  one,  to  the  use 
of  such  children,  in  manner  following ;  (to  wit,)  if  male  issue  of  my  niece 
Mrs.  Sheen  Houghton."  The  utmost  that  can  be  inferred  from  these  expres- 
sions is,  that  the  testator  was  contemplating  the  event  of  there  being  certain 
children,  but  of  whom  does  not  clearly  appear,  and  the  possibility  of  Mrs. 
Houston  or  her  daughter  having  male  issue. 

The  clauses  which  immediately  follow  relate  to  the  interests  given  to  the 
grand  daughters  on  failure  of  issue  male.    Next  comes  a  direction,  that 
"  every  such  child,"  who  shall  take  the  estate  by  virtue  of  the  will,  shall  as- 
sume the  testator's  surname,  and  inhabit  the  Barton  House ;  and  then  there 
is  a  bequest  of  the  plate,  linen,  furniture,  &c.  in  the  Barton  House  to  the 
plaintiffs,  for  their  life,  and  after  their  decease,  ^'  to  be  for  the  use  of  such 
child,  sons  or  daughters,  that  comes  to  the  possession  of  my  estate  by  virtue 
of  this  my  will."     There  is  nothing  in  any  of  these  clauses  incompati- 
ble with  an  estate  tail  in  the  plaintifis ;  on  the  qontrary,  they  accord 
"better  with  the  line  of  devolution  which  would  take  place  under  an    [*128] 
estate  in  tail  male  than  with  the  course  of  enjoyment  which  would 
arise  under  any  other  construction.    The  testator  proceeds :  ^'  But,  in  case  of 
failure  of  issue  male,  I  devise  to  the  femail  grand  daughters  of  Elizabeth 
Sheen  Houghton  and  Charlotta  Griffith  grand  daughters,  then  my  will  is, 
that  my  trustees  shall  hold  in  trust  all  my  lands,  tenements,  real  and  person- 
al estates,  after  satisfying  the  before  mentioned  gifts  and  bequeths,  in  trust 
for  the  use  of  such  grand  daughters  of  Elizabeth  Sheen  Houghton  and  Char- 
lotta Griffith  as  are  then  living  as  tenants  in  common,  and  not  as  joint  ten- 
ants."   In  case  of  failure  of  whose  issue  male  ?    Why,  of  the  issue  male  of 
the  ladies  who  have  been  spoken  of  immediately  before,  and  whose  names 
occur  again,  at  the  distance  of  two  or  three  words,  in  this  very  clause  ; — the 
same  failure  of  issue  male  which  has  been  mentioned  before  in  express  terms 
— failure  of  issue  male  of  Mrs.  Houston  and  Mrs.  Griffith.    This  concluding 
devise  is  merely  a  repetition  of  the  former  devise  to  the  grand  daughters,  after 
failure  of  issue  male  of  the  two  nieces,  to  whom  a  life  estate  is  given. 

By  force,  therefore,  of  the  rule  of  legal  construction,  as  applied  to  the  clear 
words  of  this  will,  the  plaintiffs  take  an  estate  in  tail  male  in  the  lands ;  and 
the  application  of  the  rule  is  here  free  from  many  of  the  difficulties  which  has 
surrounded  some  of  the  cases.  We  do  not  disregard  any  clear  words, — we 
do  not  even  put  a  forced  construction  on  ambiguous  phrases ; — still  less  do 
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we  destroy  any  interests,  estates,  or  powers  created  by  other  clauses  of  the 
will. 

There  are  no  words  in  this  will  under  which  any  issue  male  can  take  as 
purchasers:  if  they  take  at  all,  it  can  only  be  as  issue  in  tail  of  the  plain- 
tiffs. The  construction  contended  for  by  the  plaintiffs  is  the  only 
[•129]  *one  which  can  effect  the  general  intention  of  the  testator;  and  in 
effecting  that  general  intention,  we  have  not  to  disappoint  any  par- 
ticular purpose  apparent  on  the  will. 

If  the  plaintiffs  take  an  estate  tail  in  the  lands,  it  necessarily  follows  that 
they  take  tlie  personalty  absolutely.  Lave  v.  Wyndham,{a)  Burfordy. 
Lee^{b)  An(mynt(ni8.{c) 

Sir  Charles  WethereU  and  Mr.  Preston^  for  the  daughters  of  Mrs.  Strong, 
who  were  bom  at  the  date  of  the  will. 

It  is  not  at  present  necessary  for  the  defendants  to  do  more  than  contend 
that  the  plaintiffs  do  not  take  an  estate  tail.  If  the  plaintifl^  take  only  a  life 
estate,  then  at  their  decease  the  court  will  have  to  decide  what  particular 
estates  or  interests  the  different  classes  of  defendants  take ;  but  that  question 
does  not  arise  now. 

The  testator,  in  framing  his  will,  had  in  view  the  state  of  the  families  of 
his  two  nieces.  They  had  each  a  daughter  and  no  other  issue ;  and  as  he 
did  not  contemplate  the  possibility  of  their  having  more  children,  his  plan 
was  to  give  his  property  to  his  nieces  for  life,  and,  after  their  death,  not  to 
their  issue,  but  to  the  issue  of  their  daughters.  As  to  his  intention  that  the 
nieces  should  not  take  more  than  a  life  estate,  not  a  doubt  can  be  entertained; 
for  the  income  is  expressly  given  to  those  ladies  for  their  lives,  and  there  is 
superadded  to  the  gift  a  qualification  which  is  suitable  only  to  the  nature  of  a 
life  estate — the  qualification  of  its  bein^  to  their  separate  use.  That 
[•130]  the  issue,  who  were  to  lake,  •were  to  be  issue,  not  of  his  nieces,  but 
of  their  daughters,  Mrs.  Strong  and  Mrs.  Peyton,  is  evident  from  the 
language  of  various  parts  of  the  will.  After  the  gift  to  the  plaintiff  for  lifei 
comes  this  clause,  "  and  after  their  decease  to  such  child,  or  if  more  than  one, 
to  the  use  of  such  children  in  manner  following,  (to  wit)  if  male  issue  of  my 
niece  Mrs.  Sheen  Houghton,  daughter  Mrs.  Strong."  The  issue  male,  there- 
fore, who  are  to  take,  are  issue  male  of  Mrs.  Strong;  and  it  is  upon  failure  of 
such  issue  male  that  the  gift  over  to  the  grand  daughters  is  to  take  effect.  In 
the  inaccurate  way  in  which  this  testator  has  expressed  himself,  it  is  not  sur- 
prising that,  meaning  to  refer  to  the  issue  male  of  the  daughters  of  the  nieces, 
he  has  spoken  of  them  as  issue  male  of  the  nieces  themselves :  and  when  he 
says  "  from  and  after  the  decease  of  my  two  nieces,  Elizabeth  Sheen  Hough- 
ton and  Charlotta  Griffith,  and  failure  of  their  male  issue,"  the  word  such 


{a)  1  Lev.  290.  (A)  Freeman,  210. 

(c)  Freeman,  287.    Fearn*8  Contingent  Remaindeis  and  Executory  Devises,  461,  480. 


CASES  IN  CHANCERY.    '  132 

1827.— Hoastoa  ▼.  Hughes. 

ought  to  be  inserted,  and  we  ou^ht  to  read  <^6uch  their  male  issue,"  namely, 
the  male  issue  of  whom  he  had  before  spoken. 

In  the  clause  relating  to  the  occupation  of  the  Barton  House,  and  the  use 
of  the  plate,  linen,  and  furniture,  the  testator  repeatedly  speaks  of  ^'  such  sons 
or  daughters"  as  should  come  into  possession  of  the  estate  by  virtue  of  his 
will.  The  daughters,  it  is  admitted,  were  to  be  daughters,  not  of  the  nieces 
but  of  Mrs.  Strong  and  Mrs.  Peyton ;  the  sons,  therefore,  must  also  mean 
sons  of  Mrs.  Strong,  or  sons  of  Mrs.  Strong  and  Mrs.  Peytoi^;  and  they  were 
to  take  as  purchasers,  and  not  an  issue  in  tail. 

The  gift  to  such  male  issue  is  contained  in  the  manifest  intention  of  the 
testator  to  give  to  them ;  .in  the  same  way  as  the  gift  of  a  fund(a)  to 
a  son  after  the  *death  of  his  mother,  is  considered  to  operate  as  giving  [*131] 
the  mother  a  prior  interest;  and,  the  trustees  taking  a  fee,  the  ces- 
tuis  que  trust,  by  virtue  of  the  estate  which  is  in  the  trustees,  will  take  the 
fee  even  without  express  words  of  limitation ;  Preston  v.  FiinneU;(b)  New- 
land  V.  Shephard^{c)  Peat  v.  PowelHd)  Reade  v.  Reade.{e) 

Therefore  the  issue  male  take  as  purchasers  in  fee;  whether  as  joint  ten- 
ants or  as  tenants  in  common,  is  of  little  consequence ;  and  if  there  is  no  issue 
male  at  the  decease  of  the  two  nieces,  the  devise  over  to  their  grand  daugh- 
ters will  take  effect ;  for  it  is  apparent  on  the  various  clauses  of  the  will, 
that  the  gift  over  is,  not  upon  an  indefinite  failure  of  issue  male,  but  on  the 
failure  of  issue  male  at  the  decease  of  the  nieces.  That  this  is  the  true  con- 
struction of  the  gift  to  the  grand  daughters  is  apparent  from  the  terms  in 
which  the  gift  is  expressed,  from  the  mode  and  qualities  of  the  gift,  from  the 
circumstances  of  its  being  confined  to  the  grand  daughters  then  living,  and 
from  the  clause  in  which  the  testator  says,  ^'  and  my  meaning  is,  that  if  Miss 
Eliza  Griffith  married  and  have  issue,  that  Eliza  Griffith  and  her  children 
share  in  this  my  bequeathment  equally  with  Mrs.  Sheen  Houghton,  but  not 
till  after  the  decease  of  my  two  nieces.*' 

If  it  were  deemed  more  consonant  with  the  langnage  and  plan  of  the  will 
that  the  estate  of  the  issue  male  should  be  an  estate  tail,  such  a  construction 
may  be  adopted  on  the  principle  of  Mandeville's  case.(^) 

If  the  construction  were  to  be  adopted  which  gives  an  estate  in  tail 
male  to  thie  plaintiffs,  two  consequences  *would  follow,  each  of  [*132] 
which  is  inconsistent  with  the  manifest  purpose  of  the  testator. 
First,  the  issue  male  of  Mrs.  Strong,  whom  he  unquestionably  meant  to  in- 
clude among  the  objects  of  his  bounty,  could  never  take  any  interest  in  the 
property ;  secondly,  the  gift  to  the  grand  daughters  must  have  been  from  the 
beginning  void  and  inoperative. 

Mr.  AgaVy  for  the  sons  of  Mrs.  Peyton : — The  testator  in  a  prior  part  of  his 
will  gives  legacies  of  300/.  to  each  of  the  grand  children  of  Mrs.  Houston ;  and 
when,  a  few  sentences  afterwards,  he  devises,  after  the  decease  of  his  nieces, 

(a)  Cro.  Jic.  75.  (b)  Willee.  16i.  (c)  2  P.  Wme.  194. 

(d)  Ambler,  387.  (e)  5  Yes.  744.  (jg)  Coke  Litt.  26,  b. 
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"  to  such  child,  or  if  more  thdn  one,  to  the  use  of  such  children  in  manner 
following,"  the  word  such  has  reference  to  the  children  of  whom  he  had  be- 
fore spoken,  namely,  the  grand  children  of  Mrs.  Houston ;  and  there  is  a  sub- 
sequent clause  the  effect  of  which  is  to  declare  that  the  children  of  Eliza 
Griffith  are  to  take  equal  benefits  with  the  descendants  of  Mrs.  Houston. 
The  children  of  the  two  great  nieces  are  the  persons  to  whom,  on  the  de- 
cease of  the  nieces,  his  property  is  to  go.  It  is  also  clear  that  among  those 
children  he  meapt  to  prefer  the  sons  to  the  daughters. 

To  give  an  estate  tail  to  the .  plaintiffs  would  not  effect  any  intention  of 
the  testator,  either  particular  or  general ;  but  would  defeat  the  whole  plan  on 
which  he  has  disposed  of  his  property.  Even  if  the  words  were  sufficient  to 
raise  an  estate  tail  in  the  freeholds  of  inheritance,  they  ought  not  to  be  con- 
strued so  as  to  give  the  personal  property  absolutely  to  the  first  taker.  In 
no  case  have  words,  similar  to  those  which  are  found  here,  been  held  to 
amount  to  an  absolute  bequest  of  personal  property ;  and  the  same  words,  oc- 
currin^  in  the  same  instrument,  may  receive  a  very  different  con- 
[*133]  struction  *with  respect  to  real  estate  on  the  one  hand,  and  personalty 
on  the  other.     Forth  v.  Chapmar^a)  Jacob  v.  AmycUL(b) 

Mr.  Pepys^  for  the  same  parties,  contended  that  the  sous  of  Mrs.  Strong  and 
Mrs.  Peyton  took  the  real  estate  as  tenants  in  common  in  fee,  and  the  person- 
alty absolutely  as  tenants  in  common. 

Mr.  Heald  and  Mr.  Knight,  for  Mr.  and  Mrs.  Peyton  and  their  daughters, 
and  the  daughters  of  Mrs.  Strong  born  after  the  testator's  death,  cited  Gle- 
norchy  v.  BosvilJ^c)  Papillon  v.  Voice,(d)  Leonard  v.  Lady  Suss€x.{e) 

Mr.  Hornet  Mr.  Treslove,  Mr.  Serjt.  Russell,  and  Mr.  Lynch,  for  Lesing- 
ham,  who,  as  administrator  of  Lady  Tempest,  represented  the  testator's  next 
of  kin. 

The  rule  as  to  the  implication  of  estates  tail  is  not  applicable  here,  be- 
cause the  income  of  the  property  is  given  to  the  plaintiffs  for  their  life, 
to  their  separate  use  and  without  power  of  anticipation.  Now,  wheie  is 
there  any  authority  which  will  sustain  the  position  that  a  devise  to  trus- 
tees in  trust  for  a  woman  during  her  life,  to  her  separate  use,  and  without 
power  of  anticipation,  with  remainder  over,  in  default  of  her  issue,  will  give 
her  an  estate  tail  ? 

The  cases  which  have  been  cited  on  the  part  of  the  plaintiffs  are  distin- 
guishable from  the  present  in  this  respect,  that  in  all  of  them  there  was  ap- 
parent on  the  face  of  the  will  an  intention  to  give  an  interest  to  the 
[•134J  children  'of  the  tenant  for  life ;  in  most,  if  not  in  all  of  them,  there 
were  express  limitations  to  sons  or  heirs  of  the  body,  or  issue  of  the 
first  taker,  which  came  between  his  estate  for  life  and  the  ultimate  gift ;  and 
the  effect  of  raising  an  estate  tail  by  implication  was  to  include  all  those  in- 


{a)  I  P.  Wow.  664. 
{c)  ChB.  temp.  Talb.  3. 


(b)  4  Bro.  C.  C.  512.    See  also  13  Ves.  479,  note.     1  Mad.  376,  note. 
{d)  2  P.  WiM.  471.  (e)  2  Vera.  527. 
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dividuals  for  whom  a  benefit  was  manifestly  intended.  Here  there  is  no  ap- 
parent intention  that  the  property  should  be  enjoyed  by  the  children  of 
the  tenants  for  life,  or  by  any  of  that  class  of  issue  for  whose  sake  the 
court  is  required  to  create  an  estate  tail :  the  very  basis  of  legal  implication  is 
wanting. 

The  clauses  on  which  the  counsel  for  the  other  defendants  have  com- 
mented, show  that  the  issue,  whom  the  testator  had  in  view,  were  issue,  not 
of  his  nieces  but  of  the  children  of  his  nieces :  and  the  direction  as  to  accu- 
mulation may  be  referred  to  for  the  same  purpose.  If  the  plaintiffs  are  right 
in  their  construction,  they  take  the  personalty  absolutely ;  the  testator,  on  the 
other  hand,  provides,  that  after  their  decease,  the  income  of  the  property  shall 
in  certain  events,  be  held  on  trusts  for  accumulation  :  can  any  two  things  be, 
more  contradictory  than  absolute  ownership  in  the  plaintiffs,  and  yet  a  trust 
for  accumulation  afler  their  death  ?  The  intention  manifested  throughout 
the  will  must  exclude  the  implication  of  an  estate  tail. 

But  though  it  is  clear,  that,  in  speaking  of  issue,  the  testator  meant  issue  of 
some  person  or  persons  other  than  his  nieces,  it  is  very  uncertain  which  issue 
in  particular  he  did  mean  ;  and  there  are  no  words  of  gift  to  any  class  of 
issue,  nor  any  limitation  to  them  of  a  deiSnite  quantity  of  interest.  The 
clause  under  which  the  grand  daughters  claim  is  so  confused  and  ambiguous 
that  it  would  be  difficult  to  put  a  consistent  interpretation  on  it,  and 
if  a  gift  to  them  can  be  extracted  'from  it,  still  that  gift  will  be  too  ['ISB] 
remote.  The  consequence  is,  that,  with  the  exception  of  the  estates 
for  life  to  the  nieces,  all  the  other  dispositions  of  the  will  are  void  either  for 
uncertainty  or  remoteness.  Thomas  v.  Thomas Jl^a)  Doe  v.  Joinvillejfi) 
Boehn  v.  Clarke,{c)  Gardner  v,  Sheldon.{d) 

Mr.  Sidebottom^  for  the  trustees : — Mr.  Sugden  in  his  reply  cited  and  com- 
mented on  Doe  v.  Joinville^{e)  Forth  v.  Chapman^{g)  Brouncker  v.  Ba- 
got^{h)  Gardner  v.  Sheldony{i)  Stanley  v.  Stanley^[k)  Austen  v.  Taylor^iJ) 
Romilly  v.  James,{m)  He  contended  that  the  argument  for  the  defendants 
was  inconsistent  with  itself,  and  with  the  settled  principle  of  construction. 
The  issue  male,  on  whose  failure  and  not  sooner  the  property  was  to  go  over, 
were  expressly  described  to  be  the  issue  male  of  Mrs.  Houston  and  Mrs.  Grif- 
fith :  how  could  those  plain  words  be  controlled  by  imperfect  and  ambiguous 
phrases?  There  were  no  words  of  gift  to  any  issue  male  as  purchasers ;  and 
no  issue  male  could  possibly  take  but  through  the  medium  of  an  estate  tail  in 
the  plaintiffs.  The  argument  for  the  defendant  Lesingham,  in  fact,  was  this : 
"when  the  testator  has  said  issue  male  of  A.,  we  shall  conjecture  that  he 
meant  issue  male  of  C,  and  then  as  there  are  no  words  imder  which  C.  can 
take  any  thing,  an  intestacy  will  ensue,  so  that  we  may  claim  the  property,  in 

(«)  6  T.  R.  671.  {b)  3  East.  172.  (c)  9  Vce.  580.  (rf)  Viugh.  259. 

(0  3  E«il,  1>2.  ig)  1  P.  Wmi.  663.  (A)  1  Mer.  271.  (0  Viugh.  259. 


(A-)  16  Ves.  491 .  {I)  Arab.  376.  (m)  6  Taunt.  263. 
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opposition  on  the  one  hand  to  the  express  words  of  the  will,  and  on  the  other 
to  the  disappointment  of  what  we  allege  to  have  been  his  meaning." 

[•136]  'There  is,  unquestionably,  much  obscurity  in  some  parts  of  the 
will ;  but  the  plaintifl^  rely  on  what  is  clear;  and  the  defendants  on 

what  is  confused  and  obscure. 


1828 ;  December  3. — The  Lord  Chancellor  : — In  this  case  the  atten- 
tion of  the  court  has  been  directed  to  a  will,  perhaps  the  most  confused  in  its 
terms  and  provisions  of  any  ever  submitted  for  judicial  decision.  It  consists 
of  un6nished  sentences,  of  words  put  together  without  regard  to  grammar  or 
the  ordinary  rules  of  language,  and  of  bequests  and  dispositions  which  appear 
so  contradictory  and  unintelligible  as  to  render  it  almost  impossible  to  put 
upon  it  any  reasonable  or  consistent  construction. 

The  main  question  which  was  argued,  and  which  stands  for  decision  is, 
whether  the  plaintiffs,  the  nieces  of  the  testator,  took  under  the  will  an  estate 
for  life  only  in  the  property  in  question.  The  devise  gives  them  an  estate 
for  life  in  express  terms  :  but  it  is  contended,  on  the  part  of  the  plaintiffs,  that, 
in  order  to  fulfil  the  general  intention  of  the  testator,  the  estate  for  life  must 
be  enlarged  into  an  estate  tail.  The  plaintiffs  have  acted  upon  this  view  of 
their  case ;  and  in  the  year  1817,  three  years  after  the  death  of  the  testator, 
they  suffered  a  recovery  of  such  part  of  the  property  to  which  the  testator 
was  entitled  in  fee  at  the  time  of  his  decease. 

It  is  necessary,  in  order  to  form  a  correct  opinion  on  this  point,  to  consider 
in  succession  the  different  provisions  of  the  will.  The  testator  devises  all  his 
property, — freehold,  copyhold,  leasehold  and  personal  estate,  of  every  de'scrip- 
tion,—to  trustees,  "  in  trust  and  confidence  that  they  should  hold  all  his 
lands,  tenements,  real  and  personal  property,  and  all  his  estates  and 
[*137J  ^interest  therein,  to  be  holden  by  his  said  trustees  in  trust,  and  then 
apply  the  income  and  annual  amount  of  such  property  tp  the  use  of 
his  two  nieces,  Elizabeth  Sheen  Houston  aud  Charlotta  Griffitbl(the  plaintiffs) 
for  their  lives,  and  proper  use  and  benefit."  Here  a  life  estate  is  expressly 
given  to  the  two  nieces.  The  testator  then  proceeds  thus : — "  And  after  the 
decease  of  my  two  nieces,  the  trustees  are  to  hold  the  estates  and  properly 
devised,  to  the  use  of  such  child,  or,  if  more  than  one,  to  the  use  of  such  chil- 
dren, in  manner  following  (to  wit,)  if  male  issue  of  my  niece,  Mrs.  Sheen 
Houghton  daughter  Mrs.  Strong,  then  I  give  and  devise  to  my  trustees  that 
they  shall  hold  all  my  lands  in  tnist  and  confidence,  that  they  shall  hold  my 
will  is :  and  he  goes  on  to  direct  that  whether  of  his  real  or  personal  estate 
and  interest  therein  shall  come  to  his  two  nieces  by  virtue  of  his  will,  shall 
be  for  their  sole  and  separate  use.  In  this  clause  of  the  will,  he  appears  to 
have  had  it  in  contemplation,  that,  upon  the  death  of  his  two  nieces,  the  male 
issue  of  Mrs.  Strong  should  take  some  interest  in  the  property ;  but  the  dispo- 
sition and  sentence  are  left  imperfect,  and  what  the  testator's  precise  inten- 
tions were  in  this  respect  does  not  appear. 
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After  the  directions  as  to  the  interest  taken  by  the  nieces  being  to  their 
separate  use,  the  testator  proceeds  in  the  w()rds,  "  Then  from  and  after  the 
decease  of  my  two  nieces  Eliza  Sheen  Houghton  and  Charlotta  Griffith,  and 
failure  of  their  male  issue,  and  satisfying  my  before  mentioned  gifts  and  be- 
queths,  my  trustees  shall  hold  in  trust  for  the  use  of  Eliza  Sheen  Houghton 
and  Charlotta  Griffith,  my  two  nieces,  their  grand  daughters  when  they  at- 
tain the  age  of  twenty-one  years,  or  be  married  with  the  consent  and  appro- 
b^^on  of  their  mother,  and  my  trustees ;"  and  then  he  directs  what  is  to 
be  done,  if  they  marry  without  such  consent.  The  material  question 
•appears  to  be,  as  to  what  the  testator  intended  by  the  words  "  and  [*138] 
failure  of  their  male  issue."  Did  he  use  these  words  in  the  ordi- 
nary sense?  or  are  there  circumstances  in  the  will  and  in  the  disposition  of 
his  property  to  show  that  lie  used  them  in  a  peculiar  and  qualified  sense? 
Did  he  mean  to  include  sons  of  the  nieces,  or  had  he  in  view  only  grand  sons, 
the  sons  of  the  daughters  of  his  nieces  ?  In  the  former  clause  to  which  I 
have  advferted,  it  is  clear,  although  the  sentence  is  left  imperfect,  that  he  con- 
templated, and  had  in  view,  the  male  issue  of  Mrs.  Strong  as  the  issue  to  take 
on  the  death  of  the  two  nieces.  He  expressly  names  the  male  issue  of  Mrs. 
Strong ;  but  by  some  accident,.^r  from  that  extraordinary  ignorance  and  con- 
fusion that  displays  itself  in  every  part  of  the  will,  the  sentence  remains  un- 
finished. In  a  subsequent  part  of  the  will  the  testator  directs  that,  if  Miss 
Eliza  Griffith,  the  daughter  of  the  testator's  niece  Charlotta  Griffith,  should 
marry  and  have  issue,  she  and  her  children  should  '"  share  in  the  testator's 
bequeathment  equally  with  Mrs.  Sheen  Houghton,  but  not  till  after  the  de- 
cease of  the  two  nieces."  It  appears,  therefore,  that  the  issue  of  the  two 
nieces,  or  rather  of  the  children  of  the  two  nieces,  were  intended  by  the  tes- 
tator to  be  on  a  footing  of  equality. 

The  testator  afterwards  directs,  that  every  such  child,  who  should  take  bis 
estate  by  virtue  of  his  will,  should  take  his  surname,  and  inhabit  the  Barton 
House,  and  make  it  his  residence  and  place  of  abode.  He  then  proceeds 
thus :  "  Also  I  give  and  bequeath  to  my  two  nieces  Elizabeth  Sheen  Hough- 
ton and  Charlotta  Griffith  all  my  plate,  linen,  and  household  furniture,  upon 
trust  during  their  natural  lives,  the  use  and  enjoyment  of  all  such,  and  after 
their  decease,  to  the  use  of  such  son  or  sons,  and  daughters,  as  my  will  directs, 
as  shall  from  time  to  time  come  into  the  fwssession  of  my  estates,  and 
inhabit  the  *Barton  House."  Here  then,  after  the  decease  of  his  two  [*139] 
nieces,  the  use  and  enjoyment  of  the  testator's  plate,  linen,  china,  and 
furniture,  are  given  to  such  son  or  sons  and  daughters  as  shall,  by  the  direc- 
tions of  his  will,  from  time  to  time  come  into  possession  of  his  estates  and  in- 
habit the  Barton  House.  The  sons  and  daughters  are  here  coupled  together, 
— ^**such  son  or  sons  and  daughters,"  But  the  daughters  who  were  to  take, 
were  the  daughters,  not  of  the  nieces,  but  of  Mrs.  Strong  and  Eliza  Griffith 
they  were  the  grand  daughters  of  the  nieces.  It  seems,  therefore,  an  obvious 
inference,  that  by  sons  he  meant  sons  of  the  same  persons,  and  that  they  are 

VoL.V.  11 
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the  ''  male  issue"  whom  be  contemplated  in  the  <6naeT  part  of  the  will ;  for, 
if  the  terms  '<  issue  male"  were  used  in  the  strict  sense,  the  sons  of  the  daugh- 
ters would  not  take. 

The  same  observation  and  the  same  inference  arise  out  of  the  next  clause, 
in  which  he  directs  that  the  plate,  furniture,  &c.  in  the  house  at  Barton  shall 
remain  after  the  decease  of  his  nieces,  for  the  use  of  such  child,  sons,  or 
daughters,  that  come  to  the  possession  of  the  estate  by  virtue  of  his  will. 
^'  But"  (he  proceeds,)  "  in  case  of  failure  of  issue  male,  I  devise  to  the  fenule 
grand  daughters  of  Eliza  Sheen  Houghton,  and  Charlotta  Griffith,  grand 
daughters,  then  my  will,  that  my  trustees  shall  hold,"  &c.  Here  the  expres- 
sion "  issue  male"  occurs  again,  and  the  use  of  it,  in  this  particular  place,  ap- 
pears to  me  to  confirm  the  interpretation  I  have  put  upon  it ;  for  after  coupling 
together  sons  and  daughters  as  before,  i.  e.  the  daughters  of  Mrs.  Strong  and 
Eliza  Griffith,  the  grand  daughters  of  the  nieces,  he  directs,  that,  in  case  of 
fiiilure  of  issue  male,  the  female  grand  daughters  shall  be  entitled  as  tenants 
in  common ;  and  he  further  confines  this  to  those  who  shall  be  th^n  living. 
It  would  appear,  therefore,  that  the  "  issue  male"  here  contemplated 
[*140]  *by  the  testator  were  the  issue  male  of  the  daughters  of  the  nieces, 
and,  in  fact,  the  sons  of  such  daughter^. 
That  it  was  the  intention  of  the  testator  to  use  the  term  ^'  male  issue"  in  the  ' 

sense  which  I  have  here  given  to  those  terms,  is  in  some  degree  confirmed  by 
the  state  of  the  family  at  the  date  of  the  will ;  Mrs.  Strong,  the  only  daughter  ' 

of  the  testator's  niece,  Mrs.  Sheen  Houston,  being  then  twenty-five  years  of 
age,  and  Mrs.  Eliza  Griffith,  the  only  daughter  of  Charlotta  Griffith,  being 
twenty-two  years  of  age. 

It  is  not  necessary,  with  reference  to  this  point,  to  decide  what  estate  would 
have  been  taken  by  any  son  or  sons  of  Mrs.  Strong  and  Eliza  Griffith,  if  it 
ilufficiently  appears,  which  I  think  it  does,  that  the  sons  of  the  nieces  were 
not  meant  to  be  comprehended  by  the  testator  under  the  terms  "  issue  male"  I 

as  used  in  the  will. 

If  this  be  the  correct  interpretation  of  the  will,  as  applicable  to  this  point, 
the  nieces  will  be  entitled  only  to  a  life  interest  in  the  property,  and  it  is  quite 
obvious  from  the  whole  will,  however  obscure  in  its  general  provisions,  that 
the  testator  did  not  mean  to  give  them  more  than  a  life  interest.  I  am  of  opi- 
nion, then,  that  the  plaintiff  took  only  a  life  interest  in  the  property  in  ques- 
tion, which,  in  the  present  state  of  things,  is  all,  I  think,  I  am  required  to  de- 
cide. What,  ultimately,  as  between  the  other  parties  the  defendants  to  this 
suit,  will  be  the  construction  which  the  court  may  feel  itself  galled  upon  to 
give  to  this  instrument,  and  whether  or  not  any  reasonable  and  consistent  in- 
terpretation can  be  given  to  it,  are  questions  which  it  seems  unnecessary  at 
present  to  anticipate. 


[*i41]        *i831.— The  plaintiffs  appealed  to  the  house  of  lords  against  so 
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much  of  the  decree  as  declared  that  they  took  oaljr  a  life  interest  in  the  pro* 
perty. 

The  house  of  lords  affirmed  Lord  Lyndhurst's  decree. 


1832. — The  tenants  for  life  had  renewed  the  leaseholds  for  years  every 
seven  years,  and  had  paid  the  fines  and  expenses  of  these  renewals.  They 
now  presented  a  petition  praying  that  the  sums,  which  they  had  so  laid  out, 
might  be  repaid  to  them  out  of  the  personal  estate,  and  that  the  future  expen- 
ses of  the  renewals  of  the  leaseholds  for  years  and  leaseholds  for  lives  might 
be  borne  by  that  fund. 

Sir  Edward  Sugden  and  Mr.  /.  Ruaaell^  for  the  petition. 

Mr.  Treslove  and  Mr.  Lyncli^  contra. 

This  YicB-CHANCELLoa  thought  that  the  expenses  of  the  renewals  ought 
to  be  borne  by  the  general  personal  estate,  and  made  the  order  accordingly. 


•Parry  v.  Wright.  [•142] 

1838  ;  May  5. 

A.  contracted  for  the  purchase  of  certain  lands,  which  were  subject  to  a  first  mortga^  to  M.,  and  to 
a  second  mortgage  to  P. ;  one  of  the  terms  of  the  agreement  being,  that  oat  of  the  purchase  mo- 
ney, A.  should  retam  in  bia  bands  the  sum  of  50i(V.  in  otder  to  pay  off  thtee  ioeumbrancea ;  and 
by  indenturea  of  lease  and  releaae,  reciting  the.  mortgagea»  the  estate  was  conTeyed  to  him.  Af- 
terwards, M.,  in  consideration  of  3^202.  alated  to  have  been  paid  to  him  by  A.,  confeyed,  by  A.' 
directbn,  the  promises  to  G.  in  fee.  and  it  was  declared,  that  a  trustee  of  an  outatandiog  term 
should  hold  that  term  in  trust  for  G  ,  to  attend  the  inheritance.  By  another  indenture  of  the  same 
date,  and  executed  "t^be  same  time,  reciting  that  W.  had  agreed  to  purchase  of  A.  an  aanoity  of 
500/.  for  .')OU(tf.,  and  that  the  Z^M,  waa  in  fact  the  money  of  W.,  and  part  of  the  500  if.,  and  was 
paid  to  M.  by  W.'a  agent,  at  A.*a  request ;  A.,  in  consideration  of  the  32-^/.  and  of  1780/.,  granted 
to  W.  an  annuity  of  500/.,  to  be  issuing  out  of  the  lands ;  and  G.,  by  A.'s  direction,  demised  the 
premises  to  a  trustee  for  500  years,  upon  trust,  to  secure  the  rent  charge  :  Held,  that  P.  was  now 
the  first  iocombmncer,  and  that  W.  waa  not  entitled,  to  the  extent  of  the  money  paid  to  M  ,  to 
have  M.*s  mortgage  considered  as  still  aubsising,  and  to  have  what  might  be  payable  in  respect 
of  it,  applied  from  time  to  time  in  satisfaction  of  the  arreara  of  hia  annuity. 

In  1807,  Madocks  contracted  for  the  purchase  of  certain  lands  which  were 
subject  to  a  first  mortgage  to  Sir  Thomas  Mostyn,  and  to  a  second  mortgage 
to  the  plaintiff  Parry ;  one  of  the  terms  of  the  agreement  being  that,  out  of  the 
purchase  money,  Madocks  should  retain  in  his  hands  the  sum  of  5010/.  in  or- 
der to  pay  off  the  incumbrances :  and  by  indentures  of  lease  and  release,  dated 
the  15th  and  1 6th  of  December,  18417,  which  recited  the  mortgages,  the  es- 
tate was  conveyed  to  him.  By  indentures  of  lease  and  release,  dated  the  21st 
and  22d  of  June,  1810,  Mostyn,  in  consideration  of  3220/.,  stated  to  have 
been  paid  to  him  by  Madocks,  conveyed  the  premises  by  Madocks'  direction 
to  Girdlestone  in  fee ;  and  it  was  declared  that  a  trustee  of  an  outstanding 
term  should  hold  it  in  trust  for  Girdlestone  to  attend  the  inheritance.  By 
another  indenture  of  the  same  date,  and  executed  at  the  same  tim^  reciting 
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that  Wright  had  agreed  to  purchase  of  Madocks  an  aDnuit7  of  6001.  for  60001. ; 
that  the  3220/.  was,  in  fact,  the  money  of  Wright,  and  part  of  the  6000/.,  and 
was  paid  to  Moatyn  by  Berkley  as  Wright's  agent  at  Madocks'  request, — 
Madocks,  in  consideration  of  the  3220/.,  and  of  1780/.,  granted  to  Wright  an 

annuity  of  600/.  to  be  issuing  out  of  the  lands,  and  Oirdlestone,  by 
["143]    Madocks'  directions,  demised  the  premises  to  'Berkley  for  600  years 

upon  trust  to  secure  the  rent  charge. 
The  question  in  the  cause  was,  whether  the  plaintiff  Parry  was  now  the 
first  incumbrancer,  or  whether  Wright,  to  the  extent  of  the  money  paid  to 
Mostyn,  was  entitled  to  have  that  mortgage  considered  as  still  subsisting,  and 
to  have  what  might  be  payable,  in  respect  of  it,  applied  from  time  to  time  in 
satisfaction  of  the  arrears  of  his  annuity  ? 

The  Yice-Chancellor  held  that  Parry  was  the  first  incumbrancer  ;(a) 
and  Wright  appealed  against  the  decree. 

Mr.  Pepys  and  Mr.  Kae^  for  the  plaintiff: — ^It  is  admitted  that  Wright  had 
constructive  notice  of  the  plaintiff's  mortgage :  having  such  notice,  he  takes 
his  conveyance  not  from  Mostyn,  but  from  Madocks,  and  from  Girdlestone, 
who  was  Madocks'  trustee ;  he,  therefore,  is  bound  by  the  same  equity  by 
which  Madocks  would  have  been  affected.  Wright  never  contracted  to  be 
the  first  iDCumbraucer,  or  to  be  the  assignee  of  Mostyn's  mortgage :  his  agree- 
ment was  for  the  purchase  of  an  annuity  to  be  chaiged  on  the  estate,  and 
what  he  stipulated  for  was,  that  Mostyn's  mortga^  should  be  pilid  off,  not 
that  he  should  become  mortgagee  in  Mostyn's  stead.  In  pursuance  of  this 
agreement,  a  sum,  which  is.  received  from  Wright  as  part  of  the  purchase 
money  of  his  annuity,  is  paid  to  Mostyn  by  Madocks'  direction  ;  and  Mostyn, 
by  a  deed  to  which  Wright  is  not  a  party,  conveys  his  legi^^state  to  Girdle- 
stone.    Madocks  then  grants  to  Wright  an  annuity,  charged  on  the  estate, 

and  Oirdlestone,  by  Madocks'  direction,  demises  the  lands  for  a  term 
[*144]    of  600  years  to  *a  trustee  for  Wright,  as  a  security  for  the  payment 

of  the  rent  charge.  Oirdlestone,  therefore,  was  clearly  a  trustee  for 
Madocks ;  for  whom  can  he  be  imagined  to  have  been  a  trustee,  except  for 
the  person  at  whose  request  and  by  whose  direction  he  deemed  himself  bound 
lo  convey  ?  In  none  of  the  deeds  is  a  single  word  to  be  found,  which  in  any 
way  imports  that  Oirdlestone  was  a  trustee  for  Wright,  or  that,  as  between 
Wright  and  Madocks,  Mostyn's  mortgage  was  considered  to  be  subsisting  for 
the  purpose  of  protecting  Wright  against  mesne  incumbrances.  Both  in  form 
and  in  substance,  the  transaction  was  merely  a  charge  of  the  annuity  on  such 
estate  and  interest  as  Madocks  had  then  in  the  lands  ;  and  though  Wright 
has  acquired  the  legal  estate,  yet,  as  he  took  it  from  Madocks'  trustee,  with 
notice  of  the  plaintiff's  incumbrance^  he  must  be  postponed  in  the  same  man- 
ner in  which  Madocks  himself  would  have  been  postponed.      Tmdmin  v. 

{a)  1  Sim.  &L  Sta.  368 ;  where  the  fuctB  and  instraments,  on  which  the  question  arose,  are  stated 
more  at  length. 
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Sieere.{a)  The  old  mort(^age  to  Mostyn  no  longer  exists ;  and  if  it  could  be 
considered  as  still  existing,  it  could  not  be  used  to  protect  the  annuity  by  way 
of  collateral  security. 

Mr.  Sugden^  for  the  appellant : — l%e  ground  of  the  Vice-Chancellor's 
judgment  is  contained  id  a  single  sentence : — '*  How,  then,  can  Mr.  Wright, 
who  accepts  this  term  for  600  years  from  Mr.  Girdlestone  as  a  trustee  of  the 
fee  for  Mr.  Madocks,  contend  that  it  was  not  the  true  intention  of  the  transac* 
lion  that  Mr.  Oirdlestone  should  Hbld  the  fee  in  trust  for  Mr.  Madocks  ?"  But 
where  do  we  find  the  two  material  facts, — that  Girdlestone  was  merely  a  trus- 
tee for  Madocks,  and  that  it  was  the  intention  of  Wright  and  the  other  parties 
to  the  transaction,  that  Oirdlestone  should  be  a  trustee  for  Madocks,  . 
and  for  Madocks  alone  ?  It  is  admitted  that  all  the  deeds  of  the  *16th  ['145] 
and  16th  of  December,  1807,  must  be  considered  as  parts  of  one  and 
the  same  transaction.  The  second  deed  tells  us  that  the  money  paid  to  Ma- 
docks was  Wright's  money ;  that  it  was  paid  to  him  by  Berkley  as  Wright's 
agent ;  that  it  passed,  therefore,  directly  from  Wright  to  Mostyn,  and  did  not 
eveti  go  through  Madocks*  hands.  Mostyn  never  was  a  trustee  for  Madocks ; 
he  could  not  become  a  trustee  for  him  except  by  the  direction  of  the  person 
who  actually  paid  the  money ;  Girdlestone  knew  that  the  money  paid  to 
Mostyn  was  the  money  of  Wright,  not  the  money  of  Madocks ;  and  he  could 
not,  any  more  than  Mostyn,  become  a  trustee  for  Madocks,  except  by  the  di- 
rection of  Wright.  We  find  in  these  deeds  a  recital  of  a  contract  which  was 
entered  into  with  Wright  before  Mostyn  was  paid  off:  that  prior  contract 
bound  the  lands ;  and  Wright,  having  paid  his  money,  became  in  equity  an 
incumbrancer  on  the  estate.  Suppose  that,  after  the  conveyance  from  Mos- 
tyn to  Girdlestone,  the  contract  for  the  annuity  had  not  been  completed,  for 
whom  would  Girdlestone  have  then  been  a  trustee?  He  was  the  assignee  of 
Mostyn's  estate ;  that  assignment  had  been  made  in  consideration  of  money 
paid  by  Wright,  who  was  to  have  a  security  upon  the  property :  the  first 
trust,  therefore,  must  have  been  for  Wright ;  and  Wright  could  have  filed  a 
bill  to  enforce  his  security  on  the  interest  which  passed  by  the  conveyance 
from  Mostyn.  The  old  term  was  left  outstanding  on  trust  to  attend  the  inr 
heritance,  in  order  that  Mostyn's  incumbrance  might  stlH  be  available  for 
Wright's  protection. 

If  Girdlestone  was  to  be  a  trustee  for  Madocks,  what  was  the  object  or  pur- 
pose of  introducing  him  at  all  into  the  machinery  ?  Why  was  not  the  con- 
veyance made  directly  from  Mostyn  to  Madocks  ?  Why,  at  least,  was 
not  a  trust  for  Madocks  declared  or  expressed  ?  The  'conveyance  [*146] 
was  made  to  Girdlestone,  and  not  directly  to  Madocks,  because  we 
wished  to  keep  the  legal  estate  out  of  Madocks ;  we  did  not  permit  any  de- 
claration of  trust  for  Madocks  to  be  inserted,  because  it  was  not  the  intention 

(a)  3  Mer.  910. 
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of  the  parties  that  there  shoald  be  any  trost  for  hinii  except  subject  to  Wrighf  s 
incumbrance. 

Mostyn  was  known  to  be  the  first  incumbrancer ;  and  the  contract  was, 
that  Wright,  to  the  extent  of  that  nx>Ttgage,  should  become  the  first  incmn- 
brancer.  Girdlestone  was  to  hold  the  estate  in  trust  for  Wright  in  the  first 
instance,  an<t,  subject  to  his  incumbrance,  for  Madocks.  The  only  reason 
why  an  express  trust  for  Wright  was  not  declared  in  the  conveyance  from 
Mostyn,  was,  that  Madocks  did  not  wish  Mostyn  to  know  that  he  had  granted 
so  laige  an  annuity. 

The  Yice*Chancellor  asks  how .  Wright  can  deny  that  Girdlestone  was  a 
trustee  for  Madocks,  when  he  accepts  from  Girdlestone  a  demise  for  a  term  of 
five  hundred  years.  That  term  was  taken,  because  Wright  wished  (o  have 
more  than  a  merely  equitable  interest  attaching  upon  the  estate  which  was  ia 
Girdlestone  as  a  trustee.  If  an  express  declaration  of  trust  had  been  in- 
serted in  the  conveyance  from  Mostyn,  the  purport  of  it  would  have  been 
that  Girdlestone  was  to  hold  in  trust  for  Wright,  till  he  was  paidofl^  and  then 
for  Madocks ;  and  such  is  the  effect  of  the  transaction  and  the  deeds  as  they 
stand.  But  Wright  chose  to  have  more.  Instead  of  being  satisfied  with 
merely  the  creation  or  declaration  of  a  trust,  he  called  on  his  trustee  to  con- 
vey to  him  a  portion  of  the  legal  estate :  and  it  was  fit  and  proper  that  that 
conveyance  to  Wright's  trustee  should  be  by  the  direction  of  Madocks,  for 
the  trust  of  the  fee  was  for  Madocks,  subject  to  Wright's  incumbrance. 
Where,  then,  is  the  ground  for  alleging  that  the  creation  of  the  term 
[*147]  of  600  years  proves  that  ^Girdlestone  held  in  trust  for  Madocks  only, 
and  in  no  way  for  Wright  ?  Suppose  that  Mostyn,  by  the  direction 
of  Madocks,  had  conveyed  to  Girdlestone  as  a  releasee  to  uses,  to  the  use  of 
Wright  for  500  years,  would  not  the  priority  of  Wright  have  been  unques- 
tionable? Yet  that  form  of  conveyance  would  not  have  given  Wright  the 
legal  estate  more  efiectually  than  the  deeds  as  they  now  stand,  and  would  not 
have  excluded  the  operation  of  any  supposed  equity  aguinst  Wright,  of  which, 
in  the  actual  state  of  things,  the  plaintiff  can  claim  the  benefit. 

Girdlestone,  therefore,  was  not  a  trustee  for  Madocks  alone.  The  whole 
of  the  transaction  shows  that  it  is  not  the  fact  that  he  was  a  trustee  of  the 
whole  fee  for  Madocks ;  that  it  was  not  the  contract  that  he  should  be  so ; 
and  still  less  was  it  the  intention  of  the  parties.  To  impute  such  an  inten- 
tion to  them  is  to  suppose  that  they  meant  to  improve  the  situation  of  the 
plaintiff,  and  to  give  him  a  priority  which  he  did  not  possess,  and  which  he 
bad  no  ri^ht  to  call  for.  The  plaintiff,  at  the  time  when  he  originally  ad- 
vanced his  money,  was  a  second  incumbrancer ;  he  had  no  portion  of  the 
legal  estate ;  and  he  had  no  right  to  compel  any  person  to  pay  off  the  prior  ^ 
mortgage.  That  mortgage  has  been  paid  off,  not  with  his  money,  not  with 
the  money  of  the  mortgagor,  but  with  the  money  of  a  third  person,  who,  not 
having  actual  knowledge  of  the  existence  of  the  plaintiff's  charge,  and  not 
being  bound  by  any  contract  with  him,  has  acquired  the  legal  estate.    Where 
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is  the  equity  of  the  plaintiff  to  a  priority  over  the  legal  estate?  We  do  not 
seek  to  alter  his  situation ;  we  leave  him  merely  where  he  was.  He,  on  the 
other  hand,  says,  that  our  money  is  to  be  considered  as  applied  for  his  benefit, 
and  that  we  have  paid  off  the  first  mortgage,  not  that  we  ourselves  may  stand 
in  the  shoes  of  the  mortgagee,  but  for  the  sake  of  bettering  the  situa- 
tion of  the  second  'incumbrancer.  He  who  endeavors  to  raise  in  his  [*148] 
own  favor  such  an  equity  out  of  the  acts  of  other  persons,  to 
which  he  was  not  privy,  ou|rht  to  show  that  they  were  under  some  obligation 
to  confer  on  him  the  benefit  which  he  claims. 

The  judgment  of  the  court  below  proceeds  on  a  refinement,  which  is  not 
supported  by  any  authority.  TwUmin  v.  Sieere{a)  has  no  application  to  thq 
present  case ;  and  the  decision  there  has  not  been  considered  as  free  from 
doubt  Sir  Samuel  Romilly  and  I  signed  an  appeal  from  Sir  W.  Grant's  de- 
cree ;  and  the  only  thing  which  prevented  the  appeal  from  being  prosecuted 
was,  that  a  relation  of  the  family  paid  the  money  in  order  to  put  an  end  to 
the  litigation. 

Mr.  Pepysj  in  reply. 

The  Lord  Chancellor  : — ^Wright's  contract  was,  that  he  should  pay 
6000/.  to  Madocks,  of  which  Madocks  was  to  pay  part  to  Mostyn :  the  parties 
not  choosing  to  trust  Madocks  with  the  whole  money,  that  part  of  it  is  paid 
to  Mostyn  by  Wright's  agent ;  but  that  was  a  payment  under  the  contract 
with  Madocks,  and  in  Madocks'  name,  and  not  under  any  contract  between 
Wright  and  Mostyn.  There  is  nothing  in  the  transaction  to  make  Girdle- 
stone  a  trustee  for  any  person  but  Madocks.  If  Girdlestone  had  not  been  a 
trustee  for  Madocks,  why  should  the  term  of  500  years  have  been  created  as 
a  security  for  Wright? 

The  decree  of  the  Vice-Chancellor  was  affirmed.[l] 


•Hornby  v.  Hunter.(6)  [*119] 

1628  i  June  7. 

The  lord  chancellor  aflirmed  the  decree  of  the  Master  of  the  Rolls.[2] 

{a)  3  Mer.  SlO.  (6)  Reported,  sapn.  Tol.  i,  p.  89. 

[I]  Vide  Smiik  v.  PAttttps,!  Keen,  694,  699,  n. «,  Brown  ▼.  Stead,  5  Sim.  535,  Barman  r.  JV*- 
<er,  1  Dni.  &  Walsh,  637,  HoodT.  PhOUps,  3  Beav.  518,  Searle  t.  CoU,  I  Yo.  &  Coll.  C.  C.  36,  43. 

[*2]  The  poiata  decided  to  thia  case,  by  Lord  GiBTonl,  M.  R.  are  aUted  in  the  report,  1  Ruaa.  89,  aa 
followa  :— '*In  a  aait  agaioat  defendanta,  who  were  peraonal  reprea^ntativea  both  of  a  teatatrix  who 
died  daring  the  coverture,  and  of  her  huaband  praying  an  account  of  her  aeparate  eatate,  and  a  decl»- 
ration  that  certain  auma  of  atock  which  atood,  and  alwaya  had  atood,  in  her  name,  conatitoted  part  of 
that  esuie,  although  the  huaband  and  hia  execotors^  during  a  long  period  of  yoMa  had  snifonBly  ae* 
koowledged  iheae  auma  to  be,  and  dealt  with  tbem  aa  being  peri  of  her  aepante  property,  and  ahfamgK 
atroog  evidence  waa  adduced  by  the  plaiutifi;  which  waa  not  met  by  any  eTidence  on  the  otbec  aide ;, 
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W.  holding  title  deeds  as  an  equitable  security  for  a  debt  due  to  him  from  N.,  and  being  also  soUcitor 
of  S.,  to  whom  N.  owed  a  rum  of  money,  for  which  S.  held  other  securities  ;  N.  wrote  a  letter, 
which  was  left  at  the  office  of  W.,  stating  that  he,  W.,  out  of  the  proceeds  of  the  sale  of  the  pro- 
perty, of  which  he  held  the  title  deeds,  was  to  receive  the  amount  both  of  his  own  debt  and  of  the 
debt  due  to  S. ;  afterwards  W.  received  from  N.  the  amount  of  his  own  debt,  and  without  the 
sanction  of  S.  delivered  up  the  title  deeds  in  his  possession  to  N.  who  sold  the  property,  received 
the  purchase  money,  and  did  not  pay  any  part  of  it  to  S, ;  SembU^  W.  is  in  point  of  law  liable  to  S. 
for  any  loss  which  S.  may  thus  sustain.      • 

If  a  person,  after  due  deliberation,  enter  into  an  agreement  for  the  pnrpoee  of  compromising  a  claim 
made  bonajide,  to  which  he  believes  himself  to  be  liable,  and  with  the  nature  and  extent  uf  which 
he  is  fully  acquainted,  the  compromise  of  such  a  claim  is  a  sufficient  consideration  for  the  agree- 
ment ;  and  a  court  of  equity,  without  considering  whether  he  was  in  truth  liable  to  the  claim,  will 
compel  a  specific  performance. 

The  circumstances  of  this  case  are  stated  ia  vol.  i.  p.  353. 

The  defendant  appealed  against  the  decree  of  the  Master  of  the  Rolls. 
.    Mr.  Sugden  and  Mr.  Rovpell  jun.,  for  the  appellant. 

Mr.  Home  and  Mr.  Rawlins,  contra. 

The  Lord  Chancellor  : — The  appellant  had  been  the  solicitor  of  Mrs, 
Shackle's  husband ;  he  had  been  concerned  on  the  part  of  Shackle  in  n^oti- 
ating  a  loan  to  Norton ;  he  knew  all  the  particulars  of  the  transac- 
[*150]  tion,  and  of  the  securities  which  'Shackle  held  for  the  loan.  He  was 
in  possession  of  the  title  deeds  of  a  leasehold  property  in  Uxbridge, 
also  belonging  to  Norton,  on  which  he  bad  an  equitable  charge  for  a  sum  of 
1000/;  and  having  been  directed  to  apply  to  Norton  for  the  money  due  to 
Mrs.  Shackle,  Norton  writes  a  letter,  which  is  left  at  W.'s  office,  stating  that, 

out  of  the  proceeds  of  the  sale  of  those  leasehold,  he  is  to  receive  2500/. 

lOOOZ.  for  himself,  and  1500/.  for  Mrs.  Shackle.  After  this,  he  was  not  justi- 
fied in  parting  with  the  title  deeds,  without  receiving  the  1500/;  and  having 
parted  with  them,  he  would,  in  point  of  law,  be  liable  for  the  loss  which  Mrs. 
Shackle  might  thus  sustain.  There  is  not  sufficient  and  distinct  evidence 
before  me  to  show  that  Mrs.  Shackle  subsequently  waived  any  right  which 
she  might  have ;  and  there  is,  therefore,  nothing  to  exempt  this  defendant 
from  his  responsibility. 

A  claim  having  been  made  against  him  on  Mrs.  Shackle's  behalf,  he  con- 
sults a  gentleman  at  the  bar  of  great  eminence,  who  tells  him  that,  in  point  of 
law,  he  is  answerable  to  Mrs.  Shackle.  There  is  a  second  meeting  at  the 
chambers  of  the  same  counsel ;  and,  finally,  the  defendant  enters  deliberately 

yet  the  coart  refased  to  make  the  declaration  at  the  original  hearing  and  only  referred  it  to  the  master 
to  take  the  account  generally,  with  special  inquiries  founded  in  the  oTidence.  Where  an  inqaiiy  as  to 
debts  has  been  directed  before  decree,  and  the  master  has  reported  that  there  an  no  debts,  the  decree 
at  the  original  hearing  mast  nevertheless  direct  an  account  of  debts."  As  to  prospective  directions 
to  the  master,  see  Twffford^,  TraU,  3  Myl.  6t  Cr.  650,  and  n.  1.  Ibid. 
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into  the  agreement,  from  which  he  has  since  sought  to  escape.  The  agree- 
ment, having  been  entered  into  under  such  circumstances,  binds  him ;  and 
the  decree  of  the  Master  of  the  Rolls  must  be  affirmed  with  costs.[l] 


*Bi.ACKMORE  V.  The  Glamorgaksbire  Canal  Company.  [*161] 

1828;  June  6. 

Answering  an  affidavit  ia  a  waiver  of  anjr  objection  which  might  be  taken  to  it,  on  the  ground  of  no* 
tie*  not  famTing  be«n  given  that  it  waa  to  be  need. 

An  affidavit,  entitled  in  the  original  suit,  was  sworn  on  the  17th  of  May ; 
a  supplemental  bill  was  filed  on  the  19th  of  May.  Notice  of  motion  was 
given,  entitled  in  both  suits ;  and  an  affidavit  was  filed  in  answer  to  the  affi- 
davit sworn  on  the  17th  of  May.  «. 

It  was  objected  that  the  affidavit  sworn  on  the  i7th  of  May  could  not  be 
used  on  the  argument  of  the  motion ;  first,  because  it  was  filed  before  notice 
of  motion  was  given,  and,  secondly,  because  it  was  entitled  only  in  the  ori- 
ginal suit 

The  Lord  Chancellor  was  of  opinicni,  that  the  filing  of  an  affidavit  in 
answer  was  a  waiver  of  any  objection  which  miglit  have  arisen  from  the 
omission  to  give  notice  that  the  affidavit  sworn  in  the.  original  cause  would 
be  used ;  that  the  parties  were  in  the  same  situation  as  if  such  notice  had 
been  given ;  and,  therefore,  that  the  affidavit  might  be  used. 

Mr.  Pepys^  Mr.  Btckmsteth^  Mr.  Wakefield,  and  Mr.  Monro,  for  the 
plaintiff. 

Mr.  Home,  Mr.  Sugden,  and  Mr.  Knight,  for  the  defendant. 

[1]  **If  a  party  acting  in  ignorance  of  a  plain  and  aettled  prineipie  of  law,  ia  induced  to  give  op  a  por- 
tion of  hia  indiaputable  property  to  another  under  the  name  of  compromiae,  a  ooort  of  eqoity  will  re- 
lieve him  from  the  effect  of  hia  miatake.  But  where  a  doabtfal  qneation  ariaep,  auch  aa  thia  qaeation 
of  conatruction  upon  the  will  of  the  teatator,  it  ia  extremelj  •reaaonable  that  partiea  ahould  terminate 
their  diftreocea  by  dividing  the  atake  between  them,  in  the  proportions  that  may  be  agreed  opon." 
Leach,  V.  C.  Nd^  v.  Winik,  I  Sim.  6l  Sto.  564.  And  aee  Otroey  v.  Qfdt,  4  Roaa.  31.  NtaU  v. 
Neak,  I  Keen,  679. 
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l83H.^£x  parte  Kidgway. 


[•152]  *Ex   PARTE   RiDGWAY. 

In  the  matter  op  Crompton. 

1828 ;  June  7. 

The  court  will  not  give  any  direclions  touching  the  property  of  a  person  of  onaound  mind,  where  no 
commission  of  lunacy  has  issued,  though  the  fortune  of  such  person  consist  only  of  an  annuity  of 
50/.,  and  150/.  of  arrears ;  and  though  the  next  of  kin  and  the  parties  who  have  to  pay  the  anncitj 
submit  to  such  order  as  the  court  may  make. 

Crompton  was  thirty-two  years  of  age,  and  had  been  six  years  a  lunatic ; 
but  no  commission  of  lunacy  had  issued :  the  whole  of  her  property  con- 
sisted of  an  annuity  of  50/.  a  year,  bequeathed  to  her  by  John  Williams,  and 
of  150;.  due  for  arrears  of  this  annuity ;  her  next  of  kiu  were  not  in  circum- 
stances which  enabled  them  to  maintain  her. 

The  petition  was  presented  by  the  acting  executor  of  her  father's  will,  un- 
der which  she  did  not  take  anj^  benefit:  it  prayed  a  reference  to  the  master 
to  inquire  into  the  state  of  Crompton's  mind,  and  the  amount  of  her  fortune, 
and  if  she  should  be  found  to  be  of  unsound  mind,  that  the  care  and  custody 
of  her  estate  and  person  might  be  granted  to  the  petitioner,  and  that  the  ar* 
rears  and  future  instalments  of  the  annuity  might  be  paid  to  him  in  order  to 
be  applied  for  her  maintenance. 

Mr.  Ching,  for  the  petition,  stated  that  the  object  was  to  enable  the  execu- 
tors of  Williams  to  pay  the  annuity,  which  was  the  only  fund  applicable  for 
t|ie  maintenance  of  this  lunatic.  Without  such  an  order  as  was  suggested, 
the  executors  could  not  safely  pay  the  annuity,  unless  a  commission  were 
issued ;  and  the  expenses  of  a  commission  would  so  much  reduce  the  small 
property  which  the  lunatic  was  entitled  to,  that  it  would  no  longer  be  suffi- 
cient for  her  maintenance.  It  is  stated(a)  that  what  is  now  asked 
[*153]  had  been  done  by  *lx>rd  Northington  and  Lord  Thurlow ;  and  an 
instance  is  mentioned  in  which  Lord  Thurlow  made  such  an  order, 
though  the  income  was  76/.  a  year.  The  same  principle  has  been  fol- 
lowed by  succeeding  judges,  Eyre  v.  Wake,{b)  Machin  v.  Salkeld,(c) 
Ex  parte  Pickard:{d)  it  was*  an  exercise  of  jurisdiction  highly  beneficial 
to  the  public,  and  unattended  by  the  hazard  of  any  evil  consequences. 

The  next  of  kin  consented  to  the  application  ;  and  the  executors  of  Wil- 
liams submitted  to  any  order  that  the  court  might  make. 

The  Lord  Chancellor  stated,  that  what  this  petition  called  upon  him 
to  do  was  an  irregularity ;  and  that  he  would  not  add  to  the  number  of  cases 
in  which  the  irregularity  had  been  committed  ;  and  he  declined  to  make  any 
order  on  the  petilion.[l] 

(fl)  4  Ves.  798.  (6)  4  Ves.  795.  (r)  2  Dickens,  634.  {d)  3  Ves.  &  B.  127. 

[1]  Lord  Lyndharst,  in  his  third  Chancellorship,  adhered,  inflexibly,  to  the  principle  of  the  above 
case ;  namely — that  the  court  would  not  act  in  relation  to  the  property  of  a  lunatic,  until  he  had  been 
found  to  be  such  by  inquisition.     GUWce  v.  Oillhec,  1  Phillips'  Rep.  121. 
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18sM.— Cx  pwte  Haycock. 


•Ex  PARTE  HAYCOCK.(a)  1*164] 

In  the  matter  of  Jones. 


f 


laSd ;  June  94. 

An  aliowanea  will  be  nade  out  of  a  lanaUe'a  estate  for  bis  iilegitioiate  cbildren,  but  not  for  tbeir 

mother. 
Tbe  court  will  not  direct  property  to  be  sold,  which  the  lunatic,  by  a  will  made  when  he  was  of  soaod 

mind,  has  bequeathed  specifically,  though  the  master  has  reported  that  the  sale  of  it  will  be  benefi- 

cial  to  the  estate. 

This  was  a  petition  presented  by  the  committee  of  a  lunations  estate,  pray- 
ing a  reference  to  the  master  to  approve  of  a  proper  allowance  for  four  illegi- 
timate children  of  the  lunatic  and  their  mother. 

In  support  of  the  application,  Mr.  WaJceJield  referred  to  the  doctrine  laid 
down  by  Lord  Eldon  in  Ex  parte  fVhitbread,{b)  and  to  two  cases  not  report- 
ed ;  Ex  parte  Galpin^  in  which  a  gross  sum  had  been  allowed  for  the  bene- 
fit of  illegitimate  children,  and  Ex  parte  Spurrell^  in  which  a  yearly  sum 
had  been  appropriated  for  their  maintenance. 

The  Lord  Chancellor  directed  a  refererfce  to  the  master  to  inquire  what 
ought  to  be  allowed  for  the  maintenance  of  the  children,  but  declined  to  ex- 
tend the  order  to  their  mother. 


The  master  had  reported  that  it  would  be  for  the  benefit  of  the  lunatic's  es- 
tate that  certain  furniture  should  be  sold ;  and  the  petition  prayed  a  sale  of 
this  furniture. 

It  appeared  that  the  lunatic,  when  sane,  had  made  a  will,  by  which  he  be- 
queathed this  furniture  to  a  •  particular  individual  ;  and  one  point  sub- 
mitted to  the  court  was,  whether,  under  such  circumstances,  the 
•court  would  interfere  to  defeat  the  bequest,  by  directing  the  proper-    [*155] 
ty  to  be  sold. 

The  Lord  Chancellor  said  that  he  would  not  defeat  the^ptention  which 
the  lunatic  had  manifested,  when  sane,  and,  therefore,  that  no  direction  should 
be  given  for  the  sale  of  the  furniture. 

<0)  Ex  retatione.  {h)  S  Mer.  101. 


166  CA8E8  IN  CBXHGBKT. 


IbMi.^lu  ilitt  iMUerof  PImImu  md  Bonner. 


In  the  Matter  of  a  Writ  of  Error  wherem  John  Plaskett  is  the  Plaintiff, 
and  Charles  Bonner  is  Defendant. 

18S8 ;  July  17. 

After  «  writ  of  error  nonpr^id  in  the  exchequer  chamber,  the  plaintiff  in  error  brought  a  wiit  of  emr 

returnable  in  pariiamenti  which  recited  that  the  judgment  of  the  court  below  had  been  affimed  in 

the  exchequer  chamber :  the  latter  writ  was  superaeded  with  eoata. 

In  Michaelmas,  1827,  Bonner  commenced  an  action  in  the  exchequer  of 
pleas  against  Plaskett,  on  a  bill  of  exchange.  The  cause  was  tried,  and  a 
verdict  given  for  the  plaintiff.  On  the  2%i  of  April,  and  after  verdict,  Plas- 
kett filed  a  bill  on  the  equity  side  of  the  exchequer  for  an  injunction ;  but 
the  answer  was  put  in  so  as  to  prevent  the  injunction  from  issuing,  and  no 
further  proceedings  were  taken  in  that  suit  On  the  18th  of  May^  1828,  final 
judgment  on  the  verdict  was  signed.  After  the  costs  had  been  taxed,  the  al- 
lowance of  a  writ  of  error,  returnable  before  the  lord  chancellor  and  the  trea- 
surer and  barons  of  the  exchequer  in  the  council  chamber  of  the  exchequer, 
was  served  on  Bontier ;  but  no  errors  being  assigned,  and  the  writ  not  being 
prosecuted,  Bonner,  on  the  17ib  of  June,  obtained  a  rule  of  the  exchequer 
chamber  to  non  pros,  that  writ.  On  the  18th  of  June,  Plaskett  sued  out  of 
chancery  a  writ  of  error  returnable  in  parliament.  The  writ  was  in  the  fol- 
lowing form : — ''To  our  treasurer  and  barons  of  our  exchequer,  for  as  much 
as  in  the  record  and  process,  as  also  in  giving  of  judgment  in  a 
[•156]  *plaint  which  was  before  you,  our  said  barons,  in  our  exchequer 
aforesaid,  by  bill  between  Charles  Bonner,  our  debtor,  and  Jolin  Plas- 
kett, of  a  plea  of  trespass  upon  the  case  as  it  is  said,  which  record  and  process, 
by  reason  of  our  intervening,  we  caused  to  come  before  the  lord  cliancellor  of 
Great  Britain  and  you,  the  said  treasurer  and  barons,  into  the  chamber  of 
council,  called  the  council  chamber  of  the  said  exchequer,  and  judgment 
thereupon  before  the  said  lord  chancellor,  and  you,  the  said  treasurer  and 
barons,  is  affirmed,  as  it  is  said,  manifest  error  hath  intervened  to  the  great 
damage  of  the  'said  John,  &c.,  we,  willing  that  the  said  error,  if  any,  be  duly 
amended,  and  full  and  speedy  justice  done  to  the  said  parties  in  this  behalf, 
do  command  you  that  if  judgment  be  given  thereupon  and  affirmed,  that  you 
send  to  us  distinctly  and  plainly,  without  delay,  into  our  present  parlia- 
ment, &;c." 

A  motion  was  now  made,  on  behalf  of  the  defendant  in  error,  that  the  writ 
might  be  superseded  with  costs. 

In  an  affidavit  sworn  in  opposition  to  the  motion,  the  plaintiff  in  error 
stated,  that  he  had  accepted  the  bill  of  exchange  on  which  the  action  was 
brought  for  the  accommodation  of  one  Newmarsh ;  that  Newmarsh  endorsed 
it  to  Bonner  without  consideration ;  and  that  on  the  23d  of  June,  bail  had 
been  put  in  on  t)ie  writ  of  error,  to  which  bail  no  exception  had  been  taken. 

Mr.  Sugden  and  Mr.  Kenyon  Parker  for  the  motion,  contended  that  there 
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were  three  grounds  on  which  the  writ  of  error  ought  to  be  superseded :  First, 
it  was  evidently  brought  for  delay ;  secondly,  a  writ  of  error,  returnable  in 
parliament,  did  not  lie  afUnr  judgment  of  non  pros,  on  a  former  writ  of  error 
brought  below ;  thirdly,  the  recital  that  the  judgment  had  been  af- 
firm^ in  the  'exchequer  chamber,  was  contrary  to  the  fact ;  and  such  [*157] 
a  misrepresentation  was  a  sufficient  ground  for  superseding  the  writ 
Traub  v.  Schmidt.{a) 

Mr.  Spurrier^  contra : — The  court  cannot  now  enter  into  the  merits  of  the 
question  between  the  parties;  and  the  allegation  of  delay  is  altogether  imma- 
terial, since  the  writ  has  been  issued  as  of  right.  It  is  inaccurate  to  say  that 
the  judgment  of  non  pros,  on  the  former  writ  of  error  deprived  Plaskett  of  the 
power  of  suing  out  a  writ  of  error  returnable  in  parliament  ''A  writ  of 
error,"  says  a  book  of  practice,  ^  cannot  be  brought  from  the  office  of  pleas 
into  the  house  of  lords  per  saltum  ;  and  though  it  will  lie  after  judgment  of 
non  pros,  in  the  exchequer  chamber,  the  defendant  in  error  will  not  thereby 
be  precluded  from  suing  out  execution."(^)  The  only  effect,  therefore,  of  the 
course  which  Plaskett  has  taken  is,  that  his  adversary  can  sustain  no  injury 
by  delay,  but  may  still  have  the  fruit  of  his  judgment  The  alleged  misreci- 
tal  in  the  writ  could  be  cured  by  amendment  under  the  6  G.  1,  c.  13.(c)  The 
amendment  could  be  made  by  the  house  of  lords ;  and  the  court  of  chancery 
ought  not  to  take  upon  itself  to  determine,  whether  the  higher  tribunal  will 
permit  such  an  amendment  to  be  made  or  not 

Mr.  Sugden  in  reply  contended,  that  the  court,  out  of  which  the 
writ  issued,  seeing  that  it  contained  'statements  contrary  to  the  [*168] 
truth,  would  supersede  it  without  speculating  on  the  chance  of  its 
being  hereafter  amended  ;  especially,  where  it  was  intended  us  a  mere  instru- 
ment of  delay.  No  injury  would  be  done  by  superseding  the  writ,  because 
the  party  could  still  have  such  a  writ  of  error  as  he  was  entitled  to  according 
to  the  truth  of  his  case. 

The  Lord  Chancellor  : — The  former  writ  of  error  having  been  non- 
prossed^ Plaskett  had  no  right  to  sue  out  a  writ  of  error,  reciting  that  the 
judgment  had  been  affirmed  in  the  court  of  exchequer  chamber.  He  has, 
therefore,  sued  out  a  writ  which  is  not  sustainable  in  its  present  form.  He 
says  that  he  can  amend  it ;  but  I  must  deal  with  it  in  its  present  form,  espe- 
cially as  I  am  satisfied  that  it  is  brought  for  delay. 

The  writ  was  ordered  to  be  superseded  with  costs. 

(0)  9  Mer.  BS3.  (b)  Mr.  Manning's  Practice  of  the  Office  of  Pleas,  496. 

(0  The  statute  enacts,  '*That  all  writs  of  error,  whereb  there  shall  be  any  Tartmnce  from  ihe  ori- 
ginal record,  or  other  defect,  may  and  shall  be  emended  and  made  agreeable  to  such  record  by  the  re- 
spectiTe  courts  ivhare  such  writ  or  writs  of  error  shall  be  made  retainable.'* 
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[*159]  •Orchard'*  case, 

1828 ;  July  19. 

A  penon  haviog  been  Ukon  in  cxecatioo  upon  a  ca,  m.  within  the  ooter  door  of  the  Yice-Gbancclkn's 
court,  in  Lincoln'0  Ion,  while  the  court  was  sitting,  the  Lord  Chancellor  ordered  the  officer  to  at- 
tend with  his  prisoner  forthwith,  and  having  examined  the  officer,  discharged  the  prisoner  immedi- 
ately. 

Mr.  Wakefield,  on  behalf  of  a  solicitor  of  the  name  of  Orchard,  stated, 
that  Orchard  had  been  this  morning  taken  in  execution  either  in  the  body  of 
the  Yice-Chancellors  court  in  Lincoln's  Inn,  or  in  the  space  between  the 
outer  and  the  inner  doors,  both  doors  beingr  open,  and  while  the  Yice-Chan- 
cellor,  was  sitting  for  the  despatch  of  business.  The  circumstance  was  im- 
mediately mentioned  to  the  Yice-Chancellor,  who  was  requested  to  order  the 
discharge  of  the  prisoner  forthwith ;  but  his  Honor,  doubting  whether  he  had 
jurisdiction,  directed  the  matter  to  be  brought  before  the  Lord  Chancellor. 

It  was  admitted  that  Orchard  was  not  in  court  for  the  purpose  of  profes- 
sional attendance,  or  of  discharging  any  professional  duty. 

Mr.  Wakefield,  after  narrating  these  circumstances,  submitted  that  every 
place,  in  which  the  judges  of  the  king's  superior  courts  were  sitting,  was  pri- 
vileged, and  that  no  arrest  could  be  made  in  their  presence  or  within  the  local 
limits  of  the  place  where  they  were  administering  justice.  To  permit  arrest 
to  be  made  in  the  court  would  give  occasion  to  perpetual  tumults,  and  was 
altogether  inconsistent  with  the  decorum  which  ought  to  prevail  in  a  high 
tribunal.  Sir  William  Waller's  case.(a)  Lord  Ck>ke,  in  his  Third  Insti- 
tues,(i)  says,  "  The  king's  palace  at  Westminster  hath  this  liberty  and  pri- 
vilege, viz.  niilUB  citationcs  aut  summonitiones  liceant  fieri  cuicttn- 
[*160]  que  infra  *pala£ium  Regis  Westm.  Like  privilege  hath  Westmin- 
ster Hall,  or  other  places  where  the  king's  justices,  &c.  sit."  "  No 
arrest."  says  Blackstone,  "can  be  made  in  the  king^s  presence,  nor  within  the 
verge  of  his  royal  palace,  nor  in  any  place  where  the  king's  justices  are  actu- 
ally sitting."(c)  Long's  case  (rf)  is  thus  stated :  "  One  Long  was  arrested  in 
the  palace  yard,  not  far  distant  from  the  hall  gate,  the  court  being  then  sit- 
ting ;  and  being  an  attorney  of  the  court,  he,  together  with  the  ofBcer,  was 
brought  into  court,  and  the  officer  was  committed  to  the  Fleet,  that  he  might 
learn  to  know  his  distance."  Pi  got  y.  Charlewood,{e)  MaiUe  v.  Grubbj^g) 
Williamson  v.  Jaques,{h)  Ex  parte  Ledwich,{i)  List's  case.{k) 

The  Lord  Chancellor  ordered  that  the  officer,  who  had' made  the  ari€st| 
should  immediately  attend  with  his  prisoner. 

The  officer,  being  on  the  floor  of  the 'court,  was  examined  by  the  Lord 
Chancellor.     He  stated,  that  he  had  a  writ  of  capias  ad  satisfaciendum 

(a)  Cro.  Car.  373.  (b)  Page  141.  (c)  8  Black.  Cora.  389.  (i)  3  Mod.  Rep.  181. 

(e)  Bamea,  300.  C^)  Ibid.  (A)  3  T.  R.  392.  (t)  8  Vea.  598. 

W  2  V.  dt  B.  373. 
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against  Orchard ;  that  he  mw  Orchard  in  Chancery  Lane,  and  hastened  to 
arrest  him,  but  that  Orchard,  having  observed  him,  ran  with  all  the  speed  he 
possibly  could,  and  got  within  the  outer  door  of  the  Yice-Chancellor's  court, 
before  he  could  overtake  him. 

The  Lord  Chancellor  immediately  ordered  Orchard  to  be  discharged 
from  custody ;  and  admonished  the  officer  to  beware  of  again  acting  in  a 
similar  manner.[l]  '  • 


•Gretiiam  v.  Bj:ll.  [*161] 

1828 ;  July  19. 

Where  it  is  necessary  to  produce  a  record  of  the  court  on  the  trial  of  an  issue,  the  party  must  pro« 
cure  the  proper  officer  to  attend  with  it ;  and  an  onfer  will  not  be  made  directing  the  officer  to  de- 
liver the  recoid  to  any  oUier  person  for  the  porpose  of  being  produced. 

An  issue  had  been  directed  to  be  tried  at  York,  in  order  to  ascertain  whe- 
ther the  plaintiff  was  one  of  the  next  of  kin  of  an  intestate ;  the  defendant, 
it  was  admitted,  was  one  of  the  next  of  kin. 

Mr.  Agar  moved,  on  behalf  of  the  defendant,  that  the  depositions  of  the 
plaintiff's  witnesses,  sworn  in  the  cause,  might  be  delivered  to  the  clerk  of 
Mr.  Serjeant  Jones,  in  order  to  be  produced  on  the  trial,  he  undertaking  to 
return  them  to  the  six  clerk. 

'  It  was  stated,  that  the  production  of  the  original  depositions  was  necessary, 
in  order  that  the  plaintiff's  witnesses  might  be  asked  whether  the  signatures 
to  the  depositions  were  in  their  respective  handwriting,  and  might  then  be 
cross-examined  on  the  matters  contained  in  the  depositions ;  and  the  clerk  of 
Mr.  Serjeant  Jones  was  selected,  because,  the  judges  having  left  town,  the  de- 
positions could  not  be  intrusted  to  any  of  their  clerks. 

As  no  person  appeared  to  oppose  the  application,  the  court  assented  to  it. 

The  clerk  in  court,  however,  refused  to  deliver  up  the  depositions,  until 
the  matter  should  be  again  submitted  to  the  court. 

Accordingly,  on  the  following  day,  the  motion  was  renewed  ;  when  Mr. 
Beamesj  for  the  clerk  in  court,  stated,  that  no  such  order  as  was  now 
asked  had  ever  been  *made ;  that  the  original  records  were  never    [*162] 
taken  out  of  the  custody  of  the  court,  or  its  recognized  officer ;  and 
that  the  order  usually  made  in  such  cases,  was,  that  the  officer  of  the  court 
should  attend  with  the  record  on  having  his  expenses  paid. 

Mr.  Agar  replied,  that  the  enormous  expense  of  procuring  the  attendance 
of  the  clerk  in  court  with  the  record  was  the  caase  why  the  present  motion 
was  made,  and  was  a  sufficient  reason  why  it  should  be  grouted. 

The  Lord  Chancellor:— It  appears  that  what  the  court  is  now  asked 

11]  Vide  Bitntphrey  ▼.  Cvmming,  5  Wend.  90. 
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to  do  has  never  been  done,  and  is  contrary  to  the  established  usage.    The  ap- 
plication must  be  refused. 


[*163]  Dew  v.  Clarke. 

1828  ;  Jane  31,  August  1,  2,  3,  4, 19,  No?emb«r  1. 

A  comiiiittioD  of  review  wit!  not  be  granted,  unless  there  is  clear  error  in  law,  or  a  clear  mistake  as  to 
fact,  in  the  jndgment  of  the  court  below,  or  unless  the  case  involres  an  important  and  doubtful  ques- 
tion of  law,  which  ought  to  bo  decided  in  the  most  solemn  form. 

A  will  was  held  to  be  invalid,  on  the  ground  that  the  teststor,  though  sane  in  his  general  conduct,  la- 
bored under  an  unsound  delusion  of  mind  with  respect  to  his  only  child. 

Elt  Stott  died  on  the  18th  of  November^  1821,  at  the  age  of  seventy- 
two  years,  leaving  a  widow  and  an  only  child,  a  daughter.  In  February, 
1821,  a  commission  of  lunacy  had  been  issued  against  him,  under  which  he 
was  found  of  unsound  mind  from  the  1st  of  January,  1821.  In  May,  1818, 
he  had  executed  a  will,  by  which  he  bequeathed  about  80/.  a  year  to  his 
daughter  during  her  life,  and  an  annuity  of  400/.  a  year  to  his  widow,  and 
gave  the  residue  (subject  to  some  other  iq^cies,  not  consideiable  in  amount) 
to  his  nephews  Thomas  Clarke  and  Valentine  Clarke.  His  property  anx>unted 
to  about  40,000/. 

The  validity  of  the  will  was  contested  by  the  daughter,  on  the  ground  that 
he  was  not  of  sound  mind.  The  alleged  unsoundness  of  mind  consisted  in  ade- 
liision  which  he  had  labored  under  with  respect  to  his  daughter  from  her 
childhood  upwards,  considering  her,  and  speaking  of  her,  as  a  most  worthless, 
vile,  and  immoral  person,  and  treating  her  with  the  greatest  harshness  and 
cruelty.  The  residuary  legatees,  on  the  other  hand,  relied  on  the  general 
tenor  of  his  life,  and  imputed  to  the.  daughter  misconduct  which  might  ac- 
count for  the  opinion  he  entertained  concerning  her,  and  his  feelings  towards 
her. 

The  details  of  the  material  facts  of  the  case  are  stated  in  the  judgment  of 
Sir  John  Nicholls,  as  reported  by  Dr.  Hag^rd. 

Sir  John  Nicholl  decided  against  the  validity  of  the  will. 
[*164}        *Upon  an  appeal  to  the  court  of  del^[ates,  his  judgment  was  af- 
firmed ;  but  there  was  a  difference  of  opinion  on  the  bench. 

The  Clarks  now  petitioned  for  a  commission  of  review. 

The  Atiamey  General^  Dr.  Luskingtan,  and  Mr.  Boupellj  in  support  of 
the  application.    ^ 

Sir  Edward  Sugden,  Dr.  PhiUimore^^and  Mr.  Knight^  contra. 


The  Lord  Chancellor  : — The  question  in  this  case  related  to  the  va- 
lidity of  the  will  of  a  person  of  the  name  of  Ely  Stott,  which  was  impeached 
on  the  ground  of  the  alleged  unsoundness  of  the  testator's  mind  at  the  time 
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when  it  was  made.  The  caiiie  oame  on^  before  Sir  John  Nioiiolls,  ia  the  pre* 
restive  court  of  Canterbury.  A  great  body  of  eiridenee  was  adduced :  the 
questioa  was  afgtied  at  great  lei^h ;  and  Sir  John  Nicholl,  who  appears,  by 
the  printed  report  of  his  judgment,(a)  to  hare  given  most  careful  attention  to 
the  subject,  ultimately  decided  against  the  validity  of  the  will.  The  parties, 
against  whom  that  decision  operated,  appealed  to  the  court  of  delegates ;  the 
question  was  again  agitated  before  the  delegates  upon  the  same  evidence,  and 
was  argued  most  elaborately.  The  judges  of  that  court  took  time  to  consider 
of  their  judgment,  and  they  ultimately  confirmed  the  decision  of  the  court 
below. 

Under  these  circumstances,  the  parties,  against  whom  the  decision 
was  pronounced,  have  petitioned  the  king  *in  council  for  a  commis-  [*166J 
sion  of  review :  the  petition  has  been  referred  to  me,  in  order  that  I 
may  advise  his  majesty  upon  the  subject ;  and,  according  to  the  course  which 
has  always  been  adopted  in  cases  of  this  kind,  counsel  have  been  heard  in 
support  of  the  petition  and  against  it,  so  that  the  whole  merits  of  the  case 
have  been  again  investigated  bdbre  me.  The  evidence  is  most  extensive ; 
the  case  was  a^ued  for  several  days  very  elaborately  and  with  great  ability ; 
and  the  question  is,  whether,  under  all  the  circumstances,  1  should  be  justi- 
fied  in  advising  his  majesty  to  accede  to  the  prayer  of  the  petition. 

A  eommissioQ  of  review  is  not  a  matter  of  right :  it  is  an  application  to  the 
indulgence  of  the  crown,  and  it  is  either  granted  or  withheld,  according  to 
the  discretion  of  the  crown ;  but,  of  course,  in  the  exercise  of  that  discretion, 
the  ciown  wcNild  take  into  consideration  the  end  and  olgect  in  view.  I  have 
been  desirous  of  ascertaining  the  principles  upon  which  my  predecessors 
have  acted  in  cases  of  this  kind :  and  the  rule  is  laid  down  with  great  dis- 
tinctness in  Biigletan  v.  King'st(my(b)  by  my  very  learned  predecessor.  In 
that  case  Loid  Elden  refers  to  the  opinion  of  Lord  Rosslyn,  as  expressed  in 
a  previous  case  reported  in  4  Yesey,  and  be  adopts  Lord  Rosslyn's  opinion. 
Lord  Rosslyn,  as  for  as  relates  to  questions  of  fact,  was  of  opinion  that  the 
Lord  Chancellor  would  not  exercise  a  sound  discretion  in  recommending  the 
crown  to  grant  a  commisrion  of  review,  where  the  question  turned  upon  the 
matter  of  foot,  imless  it  was  a  case  of  "  very  gross  nuscarriage"  in  the  court 
below.  In  the  certificate  which  Lord  Eldon  returned  ofier  his  judgment  in 
E^igleian  v.  KiHgsianj  he  states  to  the  crown  the  principles  and 
grounds  of  his  decision.  If  there  *has  been  error  in  law ;  if  there  [*166J 
is  an  important  and  doubtfiil  question  of  law,  which  it  is  fit  to  have 
settled  in  the  most  solemn  fonn ;  if  there  has  been  a  clear  mistake  as  to  the 
foct, — in  these  cases,  and  in  these  cases  only,  he  thinks  the  Chancellor  would 
be  justified  in  recommending  the  crown  to  grant  a  commission  of  review. 
Such  are  the  principles  upon  which  my  predecessors  have  acted  ]  and  it  is 

(a)  Haggard*8  repoit  of  the  jodgmfint  ia  Dew  y.  Clarke.  (Jf)  8  Vee.  438,  474. 
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quite  impossible,  considering  the  impoitance  of  patting  an  end  to  litigation, 
not  to  snbscribe  to  the  prineiples  so  laid  down. 

Now,  in  this  case,  I  do  not  find  any  error  in  law :  I  do  not  find  anj  donbt* 
fill  or  important  question  of  law,  which  requires  to  be  decided  in  any  solemn 
form.  The  only  point  of  law,  which  has  been  agitated,  has  arisen  out  <rf'  an 
expression  made  use  of  by  the  learned  jndge  in  the  conrt  below.  He  speaks 
of  partial  insaniijf :  and  it  was  contended  at  the  bar,  that  a  case  of  partial 
insanity  would  not  be  a  sufficient  ground  to  lead  a  court  to  set  aside,  or  to  jus- 
tify a  court  in  setting  aside,  a  will ;  and  that  the  doctrine  of  partial  insanity 
is  not  known  to  the  law  of  England.  I  think  I  am  stating  correctly  the  ar- 
gument of  counsel  with  respect  to  this  point,  according  to  the  apprehension 
which  I  entertained  of  it,  at  the  time  when  the  term  partial  in^anitf  was 
reiterated,  over  and  over  again,  as  expressing  the  ground  of  Sir  John  Ni- 
choirs  judgment  But  I  think  the  argument  founded  upon  that  phrase  pro* 
oeeds  upcxi  a  misapprehension  of  what  was  meant  by  the  learned  judge  who 
occasionally  used  it  I  have  read  his  judgment  with  great  attention,  and  I 
collect  from  it  that  his  meaning  is  this :  that  there  must  be  unsoundness  of 
mind  in  order  to  invalidate  a  will,  but  that  the  unsoundness  may  be  eviden* 
oed  in  reference  to  one  or  more  subjects.  It  seldom  happens,  he  says,  that  a 
person  who  is  insane,  displays  that  insanity  with  reference  to  every 
[*167]  question  and  every  subject :  it  *sbows  itself  with  reference  to  parti- 
cular subjects,  and  sometimes  with  reference  to  only  one  individual 
subject ;  it  sometimes  displays  itself  with  reference  to  one  subject  very  deci- 
dedly, and  very  generally,  perhaps,  with  reference  to  other  subjects*  All  that 
the  learned  judge  meant  to  convey  was,  that  it  was  no  objection  to  the.  im- 
putation of  unsoundness,  that  it  manifested  itself  only,  or  principally,  with 
reference  to  one  particular  question  or  one  particular  person :  and  be  illus^ 
trates  his  position  by  a  variety  of  cases,  some  of  them  of  public  notoriety  and 
known  to  us  all.  This  construction  does  not  rest  on  any  general  reasoQiogi 
because,  for  the  purpose  of  avoiding  naisapprehension,  and  as  if  his  attention 
had  been  directed  to  the  very  point,  he  himself,  in  the  course  of  his  judgment, 
explains  in  distinct  terms  what  he  meant  by  the  term  partial  inatmitj^.  "  It 
was  said,"  he  observes,  '<  that  partial  insanity  was  unknown  to  the  law.  The 
observation  could  only  have  arisen  from  mistaking  the  sense  in  which  the 
court  used  that  term.  It  was  not  meant  that  a  person  eoiild  be  partially  in- 
sane and  sane  at  the  same  monmit  of  time ;  to  be  sane,  the  mind  must  be 
perfectly  sound,  otherwise  it  is  unsound.  All  that  was  meant  was,  that  the 
delusion  may  exist  only  on  one  or  more  particular  subjects.  In  that  sense 
the  very  same  term  is  used  by  no  less  an  authority  than  Lord  Hale,"  and  then 
he  sets  out  at  length  the  passage  from  Hale.  I  think,  therefore,  the  learned 
judge  has  sufficiently  explained  what  he  meant  by  the  occasional  use  of  the 
term  partial  insanity  ;  and  with  the  explanation  he  has  thus  in  terms  given, 
and  with  the  whole  of  his  argument,  and  the  illustrations  he  has  used,  and 
the  cases  to  which  he  has  referred  in  support  of  that  argument,  I  confess  I 


CAiSES  IN  CHANCERY.  119 

1828.~l>ewT   Clftrke. 

eoibniy  aigne.    Tfaerafore,  upon  thi^  wluch  seems  to  me  to  be  the  oalf  point 
of  law, — the  only  thing  like  a  question  at  law, — which  was  raised, 
it  does  not  app^hr  to  me  thefe  has  been  any  'error  or  any  mistake  in    [*168] 
the  court  below ;  and  therefore,  there  is  no  reason^  on  that  ground, 
why  a  commission  of  review  should  be  granted. 

We  next  come  to  the  quesiion  o(  fact.  During  the  argument,  a  great  part 
of  the  evidence  was  read  by  the  counsel  at  the  bar,  according  to  the  different 
views  of  the  ease  which  they  took.  I  not  only  attended  most  minutely  to  the 
evidence  as  it  was  stated,  but  I  endeavored  to  eiAer  into  the  minds  of  the  dif- 
ferent gentlemen,  in  their  application  of  that  evidence  to  the  case  and  to  the 
arguments  whioh  they  addressed  to  the  court.  I  have  since  carefully  looked 
over  the  whole  of  the  evidence ;  and  the  result  upon  my  mind  is,  that,  had  I . 
been  sitting  as  a  judge  in  the  court  of  delegates,  I  should  in  all  probability 
have  come  to  the  same  decision  at  which  those  learned  persons  have  arrived. 
I  do  not  feel,  after  the  various  discussions  which  this  case  has  undergone,  and 
the  minute  investigation  of  the  evidence  upon  three  different  occasions,  that  I 
am  now  caUed  upon  to  go  through  it  in  detail  ;  and  if  I  were  to  take  a  merely 
partial  view  of  it,  I  naight  be  liable  to  misinterpretation,  and  the  grounds  of 
my  decision  might  not  be  distinctly  understood.  I  say  that  I  am  satisfied 
with  the  result  upon  the  evidence  as  to  the  question  of  fact ;  namely,  that  this 
gentleman,  at  the  time  when  be  made  this  will,  was  in  an  unsound  state  of 
mind. 

It  is  not  necessary  for  me  to  go  even  so  fiir,  according  to  the  principle  to* 
which  I  have  adveited,  as  laid  down  by  Lord  Eldon.  If  I  really  brought  my 
mind  to  this  state,  that  I  could  not  take  on  mjrself  decidedly  to  say  that  a  dis- 
tinct error,  a  clear  and  manifest  error,  had  been  committed,  with  reelect  to 
the  condnsioQ  of  fiiet,  I  should  not  be  justified  in  advising  the  king  to  grant 
this  commission  of  review. 

''But,  though  I  do  not  think  it  necessary  to  go  into  the  particulars  [*169] 
d[ihe  evidence,  I  feel  myself  called  upon  to  say  a  few  words  upon 
that  portion  of  the  evidence  upon  which  so  many  observations  were  made — 
I  do  not  mean  to  say  improperly  made — to  the  disadvantage  of  the  character 
of  Mrs.  Dew.  I  am  desirous,  therefore,  of  adverting  to  that  part  of  the  evi* 
dence,  for  the  purpose  of  showing  the  impression  which  I  entertain  vnxh  re* 
spect  to  it.  It  was  alleged  that  this  lady  was  dismissed  from  a  school  at  Hack- 
ney, kept  by  Mrs.  Rivers,  in  consequence  of  some  very  indecent  and  improper 
conduct ;  she  was  also  stated  to  have  been  dbmissed  from  another  school  at 
Hamp^ead,  kept  by  Mrs.  English,  for  conduct  of  a  similar  description ;  and 
it  was  contended  that  the  impression  made  on  the  mind  of  Mr.  Stott,  in  con- 
sequence of  the  supposed  infamy  of  her  conduct,  had  led  to  all  those  circum- 
stances which  ultimately  produced  the  disposition  of  his  property  contained  in 
the  will  in  question.  That  effect  of  it  I  am  not  at  present  conodering :  at 
the  same  time,  I  must  observe,  tiiat,  in  looking  minutely  at  this  evidence,  I 
see  sufficient  to  satisfy  my  xnindj  that  the  impression  on  Mr.  Stott;  unfitvora- 
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bte  to  the  character  of  his  dan^ter,  bears  a  dale  considerably  anterior  to  the 
period  when  she  first  went  to  the  school  of  Mrs.  Rivers. 

Now  with  respect  to  the  evid^ice  of  the  conduct,  or  supposed  conduct,  ot 
the  daughter  at  these  two  schools,  how  does  the  case  stand  ?  Mrs.  Rivera 
herself  is  examined  ;  and  she  states,  that  she  does  not  recollect  what  it  was 
that  led  to  the  dismissal  or  removal  of  the  daughter  from  her  school.  It  ap- 
pears to  me  impossible  to  suppose,  that,  if  the  conduct  had  been  of  such  a  nar 
ture  as  that  which  is  imputed,  it  must  not  have  left  so  strong  an  impressioa 

on  the  mind  of  Mrs.  Rivers,  as  to  have  rendered  it  impossible  that  she 
[*170]    should  not  have  recollected  what  *it  was.    Miss  Sarah  Detormeauz 

lived  at  that  time  at  Hackney.  It  is  stated  in  the  judgment  of  Sir 
John  Nicholl,  that  she  was  a  schoolfellow  of  Mrs.  Dew :  I  think  that  was  not 
the  case ;  &s  I  collect  from  the  evidence,  she  was  at  some  other  school  at 
Hackney ;  but  she  was  in  the  habit  of  meeting  her  every  week,  every  half« 
Iioliday,  at  her  mother's  house,  and  they  were  on  terms  of  the  graotest  inti- 
macy. It  seems  impossible,  therefore,  that  Miss  Desormeaux  should  not  have 
been  enabled  to  have  stated  the  supposed  cause  of  Miss  Stott's  dismissal,  if,  in 
point  of  fact,  such  a  cause  had  existed.  The  misconduct  of  her  friend  must 
have  made  an  impression  so  strong  upon  her  mind, — it  was  a  circuiftstance 
from  its  nature  of  such  a  character, — as  to  render  it  impossible  she  could  have 
forgotten  it.  According  to  my  apprehension  and  my  feelings,  th^rafore,  there 
is  the  negative  evidence  of  Mrs.  Rivers,  and  there  is  the  negative  evidence  of 
Miss  Desormeaux,  neither  of  them  having  any  recollection  of  the  alleged  fact* 
The  only  evidence  is  that  of  Mrs.  Desormeaux,  which,  as  far  as  it  relates  to 
that  point,  is  not  admissible  in  a  court  of  justice ;  for  it  is  mere  heresay  evi^ 
dence  of  what  she  was  told  by  Mrs.  Rivers.  I  admit  it  may  be  made  use  of 
in  the  manner  in  which  it  was  put  by  Dr.  Lushington,  namely,  to  show,  that,* 
if  Mrs.  Desormeaux  was  deceived,  the  fathw  too  might  have  been  deceived 
by  similar  representations;  and,  therefore,  that  his  conduct  towards  his 
daughter  does  not  justify  the  conclusion  of  insanity,  since  he  may  have  meiely 
made  a  mistake  with  respect  to  the  fact,  and  then  acted  upon  the  assumption 
of  the  fact,  which  turned  out  to  be  incorrect.  In  that  view  of  the  case,  Mrs. 
Desormeaux's  evidence  might  be  used  ;  but  where  the  question  is  as  to  the 
character  and  conduct  of  Mrs.  Dew,  Mrs.  Desormeaux's  evidoice  cannot  be 

received  consistently  with  any  rule  of  law. 
[*17l]        *Mrs.  I>esormeaux  says,  she  heard  the  account  from  Mrs.  Rivers : 

I  doubt  her  recollection  ;  I  doubt  the  accuracy  of  it  I  think  it  pro- 
bable,— ^not  merely  possible, — ^but  probable,  that  she  has  confounded  what  af- 
terwards took  place  at  the  school  of  Mrs.  English,  with  that  which  took 
place  at  the  school  of  Mrs.  Rivers. 

It  is  to  be  observed,  that,  very  shortly  after  this  period,  she  was  detached 
from  all  communication  with  Mr.  Stott's  family,  and  possibly  from  all  thought 
concerning  them ;  and  that  her  recollection  with  regard  to  these  transactions 
was  revived  at  a  distant  period  of  time,  with  nothing  to  carry  on  the  chain ; 
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SO  that  it  is  not  extraordinary  that  she  should  have  confounded  one  of  these 
matters  with  the  other.  She  refers  to  two  letters ;  a  letter  written  by  Miss 
Stotti  and  the  note  of  her  answer  to  that  letter,  in  confirmation  of  the  correct- 
ness of  her  evidence.  I  have  looked  at  these  letters,  and  have  read  them 
with  attention ;  and,  far  from  confirming  her  evidence,  I  think  they  tend  to  a 
directly  contrary  conclusio  ,  and  are  irreconcilable  with  the  supposed  case. 
According  to  the  inference  which  I  draw  from  these  letters,  it  appears  to  me, 
that  the  imputation  against  Miss  Stott  was  some  failing  as  to  temper,  some- 
thing connected  with  that  sullenness  and  obstinacy  which  is  imputed  to  her, 
rather  than  an  offence  of  the  character  and  nature  which  is  now  suggested. 
1  think,  therefore,  and  I  am  anxious  to  state  it,  that  what  is  supposed  to  have 
passed  at  the  school  of  Mrs.  Rivers^  is  totally  misapprehended. 

With  respect  to  Mrs.  English,  her  evidence  is  distinct :  she  has  a  recollec- 
tion of  the  transaction.  Miss  Stott,  at  that  time,  was  only  about  thirteen 
years  of  age :  and  what  is  the  offence  with  which  she  is  chaiged  7 
'The  imputation  is,  that  she  bad  been  guilty  of  some  libidinous  con-  [*172J 
duct,  and  had  used  libidinous  expressions.  "What  is  the  evidence  ? 
Mrs.  English  says  she  was  displeased  with  her  for  making  use  of  some  in- 
deiicale  expressions  to  some  of  her  schoolfellows :  she  considered  the  offence 
a  trifling  matter ;  and  being  cross-examined  as  to  whether  or  not  it  did  not  go 
farther  than  mere  indelicacy,  she  denies  it  in  distinct  and  positive  terms. 
Now,  the  circumstance  of  this  young  girl,  of  thirteen  years  of  age,  repeating 
to  her  schoolfellows  expressions  which  possibly  she  had  casually  heard,  haa 
been  made  the  foundation  of  attacks  upon  her  character,  which,  I  confess, 
when  I  listened  to  them,  filled  me  with  grief;  though,  at  the  same  time,  I 
felt  that  counsel  were  justified,  in  discharge  of  their  duty,  in  presenting  to  the 
oouit  the  view  they  took  of  the  subject  It  appears  to  me  after  the  fullest 
eonsideration,  that  all  the  cha];g6s  against  Miss  Stott  resolve  themselves 
simply  into  this,  that,  at  the  age  of  thirteen,  she,  upon  one  occasion, 
made  use,  at  the  school,  of  some  indelicate  expressions  to  some  of  her  school- 
liellows. 

I  have  only,  therefore,  now  to  repeat  that  it  does  not  appear  to  me  that 
there  has  been  any  error  in  law  in  this  case ;  and,  further,  according  to  the 
best  view  I  am  able  to  take  of  the  evidence,  I  can  go  so  far  as  to  say,  that,  if 
I  had  been  in  the  first  instance  called  upon  to  decide  as  to  the  question  of 
Act,  I  think  that  I  should  have  decided  in  conformity  with  the  decision  pro- 
nounced by  Sir  John  NichoU.  Under  these  circumstances,  it  is  my  duty  to 
lecommend  his  miqesty  not  to  grant  this  commission  of  review. 
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*173]  *Attorney  General  v.  Harlet. 

1828 ;  Aogast  6,  November  10,  December  16. 

A  testatrix  directs  all  her  jewels  to  be  sold  to  pay  her  debts,  except  a  particular  ring  set  with  diamonds, 
which  she  gave  to  a  friend,  and  she  then  bequeaths  the  remainder  of  her  rings,  her  necklaces  of 
every  description,  pearls,  gametf,  cornelians,  and  watches,  to  B. ;  by  a  subsequent  testamentary  dis- 
position she  gives  all  her  trinkets  of  every  denomination,  her  jewels  excepted,  to  C,  and,  in  another 
part  of  the  same  instrument,  directs  her  jewels  to  be  sold ;  afterwards,  by  a  third  tesiameatary  in- 
stniment,  she  bequeaths  to  C.  all  her  trinkets  and  pearls,  with  various  specific  articlesi,  among  which 
were  some  rings  set  with  diamonds  :  the  testatrix  waa  possessed  of  a  very  valuable  necklace  and 
cross,  and  of  a  pearl  necklace,  besides  other  necklaces,  and  of  various  diamond  rings,  besides  those 
which  were  specifically  bequeathed  :  Held,  that  the  diamond  necklace  tod  cross,  sod  the  diamond 
rings,  not  specifically  mentioned,  were  to  be  sold,  and  did  not  pass  to  B. : 

That  the  pearl  necklaces  passed  to  B.,  under  the  gift  of  necklaces  of  every  description,  and  did  not 
pass  to  C.  under  the  gift  of  pearls. 

A  TESTAMENTARY  paper  executed  by  Ann  Newton,  which  appeared  to 
have  been  made  at  different  times,  contained,  under  the  date  of  the  12th  of 
March,  1806,  the  following  bequest : — "  All  my  plate  and  jewels  to  be  sold  to 
pay  my  debts,  except  Lady  Mary  Duncan's  ring  of  Cleopatra,  set  round  with 
diamonds,  which  I  desire  may  be  returned  to  her  ladyship;  and  the  remain- 
der of  my  rings,  and  all  my  trinkets,  necklaces  of  every  description,  pearls, 
garnets,  cornelians,  and  watches,  to  be  sent  to  my  three  cousins  at  Bath,  with 
all  my  unmade  muslins,  silks,  and  laces ;  and  my  executors  will  see  this  done 
with  honorable  integrity." 

Under  the  date  of  May,  1811,  was  this  clause :  "  All  my  laoes,  trinkets  of 
every  denomination,  (my  jewels  excepted,)  and  my  unmade  mudiiis,  I  give 
to  my  niece  Mary  Ann  Catharine  Bagshaw." 

In  a  subsequent  part  of  the  paper,  and  under  the  same  date,  these  words 
occurred :  ''  My  loose  furniture,  plate,  jewels^  and  linen  to  be  sold/' 

Another  testamentary  paper,  dated  the  5th  of  June,  1811,  contained 
[*174]  the  following  bequest : — "  To  my  *niece  Mary  Ann  Catharine  Bag- 
shaw,  all  my  laces,  trinkets,  pearls,  unmade  muslins,  one  bandeau  of 
diamonds,  and  a  pair  of  small  ear-rings,  which  my  dear  mother  gave  me, 
and  also  one  pair  of  larger  stump  ear-rings,  which  belonged  to  our  hmHj ; 
my  three  pearl  ear-rings,  one  rose  diamond  ring,  one  topaz  ring,  given  me  by 
iny  uncle  General  Caldwell,  one  brilliant  diamond  ring  inclosed  with  my 
dear  mother's  hair ;  one  ring  containing  several  links  of  gold,  and  a  small  rose 
diamond  in  the  centre ;  my  father's  picture,  and  my  dear  mother's  hair  set 
with  large  pearls,  and  the  initials  C.  R  worked  in  small  pearls." 

By  the  decree  the  master  was  directed  to  inquire,  among  other  things, 
what  jewels,  rings,  trinkets,  and  necklaces,  pearls,  garnets,  cornelians,  and 
watches,  the  testatrix  died  possessed  of,  and  to  distribute  them  among  the 
persons  entitled  according  to  the  directions  contained  in  her  testamentary 
papers. 

The  master  set  forth  a  list  of  these  articles  in  the  schedule  to  his  report, 
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and  of  those  he  certified  that  the  following  were  to  be  sold : — '^  No.  1,  dia- 
mond necklace  and  cross ;  No.  3,  diamond  and  colored  stone  head  ornament ; 
No.  7,  antique  ring  set  with  diamonds  ;  No.  9,  emerald  ring  set  with  dia- 
monds ;  No.  26,  a  pair  of  brilliant  diamond  ear-rings ;  No.  29,  brilliant  flower 
pin ;  No.  30,  a  diamond  hooping  ring ;  No.  37,  hair  locket  set  with  diamonds.'' 

To.  Miss  Bagshaw  he  allotted : — No.  2,  diamond  bandeau ;  No.  8,  diamond 
ring  inclosed  with  hair,  (mother's,)  and  one  ring  containing  several  links  of 
gold ;  No.  10,  one  seal  in  case ;  No.  1 1 ,  two  ivory  fans ;  No.  12,  two  pearl  pins ; 
No.  19,  small  locket  hair  set  with  pearls ;  No.  22,  pearl  necklace ; 
No.  23,  gold  chain  ;  No.  *24,  pair  of  gold  bmcelets,  with  topaz  clasp  [*i76J 
set  with  pearis ;  No.  25,  crystal  and  pearl  armlets,  bmcelets  and  cross ; 
No.  27,  pair  of  large  stump  ear-rings  (diamond) ;  No.  28,  small  ditto ;  No.  31, 
three  hoop  rings ;  No.  32,  one  ring  set  with  pearl ;  No.  35,  pair  of  string  peorl 
ear-rings ;  No.  36,  pearl  cross  and  bow ;  No.  38,  ruby  ring  set  with  pearl ; 
No.  39,  topaz  ditto,  ditto ;  No.  41,  Scotch  pebble  ear-rings  and  brooch." 

To  Lady  Belmore  and  the  two  Misses  Caldwell  (who  were  the  persons  de- 
scribed in  the  will  as  the  testatrix's  three  cousins  at  Bath)  the  following  arti- 
cles were  allotted : — **  No.  4,  enamelled  watch  and  chain ;  No.  5,  two  gold 
watches  and  one  seal ;  No.  6,  two  metal  ditto ;  No.  13,  garnet  necklace  ear- 
rings and  cross ;  No.  14,  cornelian  hoop  set  with  pearls ;  No.  17,  gold  chain 
with  cornelian  medallion  set  with  pearis;  No.  18,  cornelian  brooch  ;  No.  20, 
oeraelian  ear-rings  set  with  gold.  No.  21,  cornelian  brooch  and  locket ;  No. 
33,  Scotch  pebble  necklace;  No.  34,  mock  pearl  ditto  and  clasp.* 

The  executrix  having  petitioned  that  the  master's  report  might  be  con- 
firmed. Lady  Belmore  and  the  Misses  Caldwell  presented  a  counter  petition, 
insisting  that  the  report  was  erroneous,  in  so  far  as  it  found  that  the  articles 
numbered  1,  7,  9,  26,  30,  and  37,  were  directed  by  the  will  of  the  testatrix  to 
be  sold,  and  that  those  numbered  22,  23,  38,  and  39,  were  given  to  Miss  Bag- 
shaw; and  they  prayed  adeclaration,  that  the  several  articles  were  bequeathed 
to  them. 

The  petitions  were  heard  before  the  Master  of  the  Rolls  on  the  31st  of 
March,  1828,  when  his  Honor  declared,  that  Lady  Belmore  and  the  Misses 
Caldwell  were  entitled  to  all  the  testatrix's  necklaces  of  every  description 
and  to  all  her  rings  except  those  specifically  given  to  Lady  Mary  Duncan  and 
Miss  Bagshaw. 

^From  this  order  the  relator  appealed.  [*176] 

The  effect  of  the  declaration  made  by  the  Master  of  the  Rolls  was 
to  exclude  from  the  jewels  that  were  to  be  sold,  the  diamond  necklace  and 
cross,  (which  was  stated  to  be  worth  more  than  lOOOI.,)  the  antique  ring  set 
with  diamonds,  the  ememid  ring  set  with  diamonds,  and  the  diamond  hoop 
ring :  and  the  principal  question  argued  on  the  appeal  was,  whether  these 
articles  were  to  pass  under  the  bequest  of  jewels,  or  under  the  bequest  of  rings 
and  necklaces. 

The  Aitorney  General^  Mr  Sugden^  and  Mr.  Bethell,  for  the  relators : — 
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The  first  direction  of  the  testatrix  is,  that  her  jewels,  with  the  exception  of 
one  ring  set  with  diamonds,  should  be  sold  to  pay  her  debts ;  and  she  then 
gives  the  remainder  of  her  rings  and  necklaces  of  every  description  to  her 
three  cousins.  This  second  bequest  cannot  be  meant  to  revoke  or  abridge 
the  direction  which  immediately  precedes  it,  and  must  be  considered  as  a  dis- 
position merely  of  rings  and  necklaces  not  coming  within  the  description  of 
jewels.  The  testatrix  had  many  such  rings,  and,  besides  the  diamond  neck- 
lace, she  had  a  pearl  necklace,  a  coral  necklace,  an  amber  necklace,  and  a 
garnet  necklace :  she  had  no  jewels  except  such  as  were  in  the  form  of  orna- 
ments for  personal  use ;  and  the  bequest  of  jewels  will  have  no  operation, 
unless  the  words  descriptive  of  persopal  ornaments  be  confined  to  articles 
which  are  not  jewels. 

If  the  principle  of  construction  adopted  by  the  Master  of  the  Rolls  be 
sound,  it  ou^ht  to  have  been  carried  still  further ;  if  jewel  rings  are  to  pass 
by  the  gift  of  rings,  jewel  trinkets  ought  also  to  pass  by  the  gift  of 
[*177]  trinkets ;  then  the  diamond  and  colored  stone  head  ornament  *(No. 
3,)  the  pair  of  diamond  ear-rings,  (No.  26,)  the  brilliant  flower  pin, 
(No.  29,)  and  the  hair  locket  set  with  diamonds,  will  go  either  to  the  three 
cousins  or  to  the  niece ;  and  there  will  remain  nothing  to  give  effect  to  the 
bequest  of  jewels. 

It  is  certain  that  the  testatrix  did  not  mean  to  include  jewel  trinkets  under 
the  term  trinkets ;  for,  having  given  all  her  trinkets  to  Miss  Bagshaw,  she  af- 
terwards gaVe  specifically  to  her  certain  ear-rings,  which  are  diamond  ear- 
rings. 

Even  if  jewel  rings  and  jewel  necklaces  would  have  passed  under  the  first 
disposition  considered  by  itself,  the  testamentary  writing  of  May,  1811,  will 
either  vary  the  construction,  or,  to  a  certain  extent,  revoke  the  bequest.  In 
May,  181 1,  the  testatrix  gives  to  her  niece  all  her  trinkets  (except  her  jewels,) 
and  she  directs  her  jewels  to  be  sold.  She  considered,  therefore,  that  she  had 
not  given  her  jewels  to  her  cousins ;  and  even  if  they  would  have  taken  them 
under  the  previous  bequest,  that  bequest  would  be  revoked  by  this  subsequent 
direction.  ' 

Mr.  Bickersteth  and  Mr«  Simpkinson^  for  the  executrix,  supported  the 
appeal. 

Mr.  Walker^  for  Lady  Belmore,  and  the  Misses  Caldwell,  in  support  of  the 
order  of  the  Master  of  the  Rolls  : — "  The  remainder  of  my  rings,"  in  the  first 
disposition,  must  mean  all  the  testatrix's  rings,  except  the  one  which  she  had 
before  given  to  Lady  Mary  Duncan ;  and  to  say  that  the  most  valuable 
species  of  her  rings  are  not  included  in  this  bequest,  would  be  to  put  a 
very  extraordinary  construction  on  very  plain  words.  Even  if 
[*178]  *the  word  jewels  could  be  construed  as  comprehending  rings  set 
with  diamonds,  the  subsequent  gift  must  control  the  preceding ;  and 
all  her  rings,  as  well  as  all  the  other  articles  which  she  enumerates  in  the 
bequest  to  her  cousins,  are  excepted  from  the  direction  that  her  jewels  should 
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be  sold.  The  phrase  ''  remainder  of  my  rings,"  must  refer  to  the  particular 
ring  which  had  been  just  mentioned  ;  and,  as  thai  was  a  diamond  ring,  the 
testatrix  must  have  meant  to  include  diamond  rings  in  the  general  disposition 
of  her  rings. 

No  words  can  be  conceived  more  comprehensire  than-  ''my  necklaces  of 
every  description."  The  testatrix,  when  she  used  them,  must. have  had  in 
her  contemplation  the  diamond  necklace,  which  was  much  more  valuable 
than  all  her  other  necklaces ;  and  to  hold  that  it  does  not  pass  by  them,  will 
be  to  substitute  conjecture  for  construction. 

It  has  been  said,  that  if  rings  and  necklaces  include  jewel  rings  and  jewel 
necklaces,  then  trinkets  must  also  mean  jewel  trinkets.  That  is  a  mistake  : 
rings  are  spoken  of  with  express  reference  to  a  diamond  ring ;  and,  with  re« 
spect  to  necklaces,  the  words  are,  ''  necklaces  of  every  description  ;"  whereas 
the  trinkets  are  mentioned  without  the  addition  of  words  of  equally  extensive 
import.  The  bequest  of  the  rings  and  necklaces,  therefore,  may  include 
jewel  rings  and  jewel  necklaces,  though  the  bequest  of  trinkets  does  not  ex« 
tend  to  jewel  trinkets. 

Tlie  effect  of  the  disposition  of  May,  18U,  is  merely  to  take  away  from  her 
cousins  some  of  the  articles  which  she  had  before  bequeathed  to  them,  and 
to  give  these  articles  to  Miss  Bogshaw.  It  does  not  revoke  or  alter  the  dis* 
position  of  her  jewels,  rings,  and  necklaces. 

*Mr.  Sidebottomj  for  Miss  Bagshaw.  [*179] 

The  only  case  referred  to  in  the  argument  was   Cavendish  v. 
Cavendish.{a) 


November  10. — The  Lord  Chancellor  : — ^In  the  first  testamentary 
paper,  Mrs.  Newton  directs  all  her  plate  and  jewels  to  be  sold,  with  the  excep- 
tion of  a  single  ring,  which  she  described  as  a  ring  set  round  with  diamonds. 

The  exception  shows  that  she  considered  diamond  rings,  or  rings  set  with 
diamonds,  as  jewels,  and  that,  if  not  specifically  excepted,  they  would  pass 
under  her  bequest  of  jewels.  When  she  gives,  immediately  afterwards,  the 
remainder  of  her  rings  to  her  three  cousins,  she  must  have  meant  the  remain- 
der of  her  rings  not  falling  within  the  description  of  jewels.  The  term  ''  re- 
mainder" has  reference  to  the  whole  of  the  previous  disposition.  The  rings 
which  come  within  the  description  of  jewels,  namely,  diamond  rings,  and 
rings  set  with  diamonds,  are  to  be  sold,  with  the  exception  of  one  particular 
ring,  which  is  to  be  restored  to  Lady  Mary  Duncan :  the  remainder  of  the 
rings  the  three  cousins  are  to  take. 

The  testatrix  had  a  very  valuable  diamond  necklace  and  cross ;  and  one 
question  is.  Whether,  under  the  subsequent  disposition  of  "all  my  trinkets, 
necklaces  of  every  description,  pearls,  garnets,  corndians,  and  watches,"  that 
particular  necklace  and  cross  was  intended  to  pass.    She  has  previously  dis- 

<a)  lCox,n. 
Vol.  V.  14 
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posed,  in  the  most  distinct  terms,  o{  all  her  jewels,  with  oue  single 
[*180]  exception,  including  among  her  jewels,  her  diamond  *rings;  and  it 
is  impossible  to  suppose  that  she  conid,  immediately  afterwards,  in- 
tend that,  under  the  words  ''  trinkets  and  necklaces,"  this  diamond  necklace 
should  pass.  It  is  further  to  be  obserred,  that,  if  she  intended  the  diamond 
necklace  to  pass,  she  must  be  presumed  to  have  intended  also,  that  all  her 
trinkets  coming  within  the  description  of  jewel  trinkets,  should  pass  by  that 
clause ;  and  the  consequence  would  be,  that  if  all  her  jewel  trinkets,  and  this 
particular  necklace,  were  to  go  to  her  three  cousins,  scarcely  any  thing  would 
remain  to  be  sold  under  the  description  of  '*  all  her  jewels."  Besides,  looking 
at  the  nature  of  the  property,  and  the  description  of  the  legacies  in  this  will, 
it  does  not  seem  probable  that  the  testatrix  would  have  disposed  of  so  value* 
Me  an  article  by  such  general  words,  combining  it  with  other  necklaces  of 
inferior  value. 

For  this  reason,  my  opinion  on  the  construction  of  the  testamentary  dispo- 
sition of  the  12th  of  March,  1806,  is,  that  the  diamond  necklace  and  cross 
were  intended  by  the  testatrix  to  be  sold. 

The  next  testamentary  bequest,  which  affects  the  question,  bears  date  in 
May  1811 :  ''All  my  laces,"  says  the  testatrix,  "  trinkets  of  every  denomina- 
tion, (my  jewels  excepted,)  and  my  unmade  muslins,  I  give  to  my  niece  Mary 
Ann  Catharine  Bagshaw.  Afterwards,  in  the  same  month,  she  adds,  ''my 
house,  furniture,  plate,  jewels,  and  linen,  to  be  sold."  Having  before  given 
her  trinkets  (that  is,  according  to  ray  construction  of  the  previous  bequest, 
her  trinkets  not  being  jewel  trinkets,)  to  her  three  cousins  at  Bath,  she,  by 
this  subsequent  disposition,  gives  all  her  trinkets  to  her  niece ;  that  is,  those 
trinkets  which  would  have  passed  nnder  the  former  gift  to  her  three 
[*181]  cousins.  In  the  ^former  bequest  she  has  given  all  her  trinkets  gene* 
rally,  without  stating  any  exception  ;  because  the  exception  of  the 
jewels  followed  from  the  disposition  of  the  jewels  which  immediately  pro- 
ceeded, la  this  latter  bequest  she  has  not  previously  mentioned  the  jewels ; 
and,  therefore,  as  her  meaning  was  that  those  trinkets  only  should  pass  which 
were  not  jewels,  she  excepts  the  jewels  by  express  words. 

It  seems  to  me  a  confirmation  of  the  construction  I  have  adopted,  that,  when 
she  afterwards,  in  the  same  month,  directs  her  jewels  to  be  sold,  she  does  not 
make  an  exception  of  this  valuable  necklace  and  cross. 

In  another  testamentary  paper,  executed  in  the  following  month,  the  testa^ 
trix  gives  "all  her  laces,  trinkets,  pearls,  unmade  muslins,"  and  various  spe- 
cific articles,  to  Miss  Bagshaw.  The  gift  of  the  laces  and  trinkets,  which  had 
been  before  bequeathed  to  Miss  Bagshaw,  is  merely  a  repetition  of  the  former 
legacy.  The  testatrix,  indeed,  does  not  say  here  as  she  has  said  before,  "  my 
jewels  excepted ;"  but,  as  in  the  words  immediately  following  she  gives  Miss 
Bagshaw  particular  jewel  trinkets,  it  is  evident  she  did  not  mean  to  include 
them  in  the  prior  bequest,  and  merely  intended  to  repeat  and  confirm  the  for- 
mer disposition  of  her  trinkets.    The  jewel  ornaments,  which  are  specifi- 
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cally  bequeathed  to  Miss  Bagshaw,  must,  of  course,  be  excepted  from  the 
general  mass  of  jewels  which  is  directed  to  be  sold. 

On  the  whole,  looking  at  these  three  testameotary  papers,  I  come  to  the 
conclusion  (in  a  question  of  this  kind,  it  is  perhaps  a  conjecture  rather  than  a 
conclusion,)  that,  with  the  exception  of  Lady  Mary  Duncan's  ring,  and  the 
jewel  ornaments  specifically  given  to  Miss  Bagshaw,  all  the  rings 
which  come  within  the  'description  of  jewel  rings  or  diamond  rings,  [*182] 
K^ther  with  the  diamond  necklace  and  cross,  are  to  be  sold. 


It  was  mentioned  that  Miss  Bagshaw  claimed  the  pearl  necklace  under  the 
general  bequest  of  pearls  in  the  testamentary  paper  of  the  5th  of  June,  181 1^ 
and  that  it  had  been  allotted  to  her  by  the  master.  On  the  other  hand.  Lady  * 
Belmore  and  the  Misses  Caldwell  contended  that  it  passed  to  them  under  the 
words  ^  necklaces  of  every  description"  in  the  first  bequest,  and  that  the  gift 
in  their  fitvor  was  not  in  this  respeot  affected  by  the  subsequ^it  bequest  of  the 
testatrix's  pearls  to  Miss  Bagshaw. 

December  19, — ^The  Lord  Chancellor  : — ^I  think  the  pearl  necklace 
goes  to  the  three  cousins  at  Bath.  Necklaces  oT  every  description  and  pearls 
are  mentioned  in  the  first  instrument ;  under  the  term  ^*  necklaces,"  a  pearl 
necklace  would  pass ;  and  as  pearls  are  mentioned  in  the  very  same  bequest, 
the  testatrix  did  not  intend  to  include  peaii  necklaces  under  the  term  ^'  pearls.^ 
Therefore,  when  in  a  subsequent  testamentary  paper  she  gives  her  pearls  to 
Miss  Bagshaw,  without  making  any  mention  of  necklaees,  she  means  to  alter 
her  disposition  only  of  what  she  had  before  included  under  the  term  ^  pearls," 
and  not  her  disposition  of  her  nedclaeee ;  and  the  disposition  which  is  made 
of  her  pearl  necklace  by  the  first  testamentary  paper  is  not  affected  by  this 
subsequent  bequest 

In  the  last  testamentary  bequest  to  which  I  have  alluded,  after  she  has  given 
her  pearls  generally^  she  also  gives  specifically  a  pearl  ring.  Therefore,  she 
did  not  Uiink  that  by  a  gift  of  peurls  generally  she  had  given  such  articles  as 
pearl  rings  or  pearl  necldace8.[l] 

[1]  h  woold  be  ntiif«etoi7  to  know,  whtt  liad  bom  Uw  previem  pMceedmgt,  by  which  the  qae«- 
tiom  ditcasMd  and  decidsd,  in  the  ibove  «eie,  had  been  preiented  to  the  couit.  Hew  the  attorney 
general  became  plaintiiT— 4iow  the  coart  became  possessed  of  the  cause.  The  principle  to  be  dedu- 
ced from  the  case  seems  to  be  this,  that  where  there  is  a  specific  enumeration  of  articles  of  gresit 
▼aioe  in  a  bequest ;  articles  of  equal,  or  greater  vabie,  will  not  pass  under  a  general  bequest  of  arli> 
dee  9Kidm  f cscrif. 
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[*183]  'In  the  matter  op  Jenkins.  / 

1838;  Ao^Bt  13. 

A  mirried  woman,  who  was  the  coiDmittee  of  the  estate  and  person  of  her  lunatic  husband,  was  en- 
titled to  stock,  which  was  standing  in  the  name  of  a  trustee  for  her  ;  this  stock  was,  under  an  or- 
der made  in  the  lunacy,  transferred  into  the  name  of  the  accountant  f^eneral,  in  the  matter  of  the 
lunacy,  and  part  of  it  was  afterwards  sold  out  and  applied  in  payment  of  cosU ;  the  Imetic  died, 
leaving  hie  wife  him  sorriTing :  Held,  that  the  etock  had  been  reduced  into  the  poeeeesioa  of  the 
lunatic,  and  that  the  wife  was  not  entitled  to  it  by  right  of  sonrivorship. 

A  MARRIED  woman  was  absolutely  entitled  to  stock  which  stood  in  the 
name  of  a  trustee,  and  was  not  affected  by  any  marriage  settlement ;  and  her 
husband  having  been  found  a  lunatic,  and  she  having  been  appointed  the 
committee  of  his  person  and  estate,  this  stock  was,  under  an  order  made  in 
the  hmacy,  transferred  into  the  name  of  the  accountant  general  in  the  matter 
of  the  lunacy.  The  dividends  had  been  applied  to  the  maintenance  of  the 
lunatic ;  and,  under  an  order  obtained  by  the  wife,  part  of  the  corpus  had  been 
sold  out  for  the  payment  o^  costs,  which  the  master  had  found  could  not  be 
otherwise  provided  for.  The  husband  died,  leaving  his  wife  surviving ;  and 
she  now  presented  a  petition,  praying  that  the  residue  of  the  stock  might  be 
transferred  to  her,  as  belonging  to  her  by  right  of  survivorehip. 

Mr.  TVeslove,  for  the  petition : — ^This  stock  was  never  reduoed  into  pos- 
session. If  it  had  remained  standing  in  the  name  of  the  trustee,  no  question 
could  have  arisen :  can  the  substitution  of  a  public  tnistee  for  a  private  trus- 
tee,— can  the  transfer  into  the  name  of  the  accountant  general, — operate  as  a 
reduction  into  possession,  so  as  to  give  the  personal  representative  of  the  hua» 
band  that  fund,  which,  otherwise,  must  have  been  the  wife's?  In  Band  v. 
Sifnmon3j{a)  where  a  l^acy  given  to  a  married  woman  had  been  invested 
in  stock  in  the  name  of  the  accountant  general,  Loid  Hardwicke  held 
[*184]  that  the  wife,  having  ^survived  her  husband,  was  entitled,  not  only 
to  the  principal,  but  to  the  arrears  of  dividends  which  had  accrued 
due  in  the  life  of  the  husband.  In  Macauley  v.  PhiUips^iJb)  a  residue  be- 
longing to  the  wife  had  been  laid  out  in  the  name  of  the  accountant  general ; 
and  Lord  Alvanley  came  to  a  similar  conclusion  in  favor  of  the  wife  surviv- 
ing. "  It  would  be  most  extraordinary,"  says  that  judge,(c)  "  if  tlie  court, 
where  it  declares  the  property  to  be  the  property  of  the  husband  and  wife 
only  in  her  right,  in  order  to  give  her  a  right  to  a  settlement  of  it,  should  take 
it  from  the  trustee  in  order  to  give  it  absolutely  to  the  husband;  that  the 
equity  should  be  gone,  and  the  husband  have  a  greater  interest  in  it,  when  in 
court,  than  while  in  the  hands  of  the  trustee.  It  is  not  necessary  to  argue 
much,  that  that  could  not  have  been  the  doctrine  of  the  court ;  and  in  Bond 
V.  Simmondsj  Lord  Hardwicke  says, '  The  payment  into  court  makes  no  al- 

{a)  3  Atk.  30.  (b)  4  Ves.  15.  (e)  4  Vee.  18. 
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teration  in  the  right  and  property  of  the  parties.'  •  •  .  Even  if  the  trustee  a£. 
ter  a  bill  filed,  and  particularly  after  a  decree  for  a  proposal,  was  to  pay,  the 
court  would  hold  it  a  payment  by  wrong,  and  would  set  it  aside." 

The  transfer  into  the  name  of  the  accountant  general,  therefore,  does  not 
constitute  a  reduction  into  possession  by  the  husband.  To  reduce  a  diose  in 
action  into  possession,  the  husband  must  do  some  act ;  here  he  never  did  and 
never  could  do  any  act  with  that  view ;  and  it  is  questionable  whether  any 
act  of  the  copimittee  could  take  away  the  right  of  the  wife.  The  cases  re- 
ferred to  show  that,  if  the  committee  had  filed  a  bill  against  the  trustee,  and 
the  stock  had  in  that  suit  been  transferred  into  the  name  of  the  ac- 
countant general,  the  right  of  the  wife  would  have  remained  *unim-  [*186] 
paired.  It  is  not  the  habit  of  the  court  to  permit  any  thing  done  in 
lunacy  to  alter  the  rights  of  the  parties. 

Mr.  Pembertonj  contra : — ^As  long  as  a  chose  in  action  of  the  wife  remains 
outstanding  in  the  name  of  a  trustee  for  her,  or  of  a  trustee  for  her  and  her 
husband,  she  retains  the  legal  right  attached  to  ^er  chance  of  survivorship ; 
and  it  may,  perhaps,  be  admitted  that  it  does  not  make  any  material  differ- 
ence whether  it  is  a  private  individual,  or  the  court  and  the  accountant  genc^ 
ral,  who  is  the  trustee.  In  Bond  v.  Sifntnons{a)  and  Macavley  v.  PhU- 
Ups{b)  the  court  took  possession  of  the  fund  simply  as  assets,  to  which  the 
wife,  or  the  husband  in  her  right,  was  entitled.  In  the  former  case  Lord 
Hardwioke  8ays,(c)  '<  The  direction  here  was  not  for  the  benefit  of  the  hus- 
band, or  to  alter  the  right  and  property  of  the  parties,  but  only  to  ease  the  ex- 
ecutor of  the  burden ;  and  ordering  the  accountant  general  to  lay  it  out  in  this 
manner,  was  to  secure  it  against  the  husband,  subject  to  the  further  order  of 
the  court*'  The  observations  of  Lord  Alvanley  in  Macauley  v.  Phillips 
amount  merely  to  this — ^that  the  equity  of  the  wife  to  a  settlement  is  not  de- 
stroyed by  the  circumstance  that  her  fund  has  by  means  of  a  suit  been  secur- 
ed in  that  court,  whose  special  province  it  is  to  enforce  her  equitable  rights. 
Here  the  case  is  altogetl^r  different.  The  Lord  Chancellor,  acting  for  the 
lunatic,  has  taken  possession  of  the  fund  for  the  use  of  the  lunatic ;  it  has 
been  dealt  with  as  the  property  of  the  husband ;  it  was  only  as  the  property 
of  the  lunatic  that  the  Lord  Chancellor  had  any  jurisdiction  to  make 
an  order  in  lunacy  concerning  it,  or  that  the  accountant  general 
had  *any  authority  to  receive  it.  For  whom  except  the  lunatic  can  [*186] 
the  accountant  general  be  a  trustee,  wherd  a  fiind  is  transferred  into 
his  name  in  the  matter  of  a  lunacy  ?  Suppose  that  the  fund  had  been  trans- 
ferred first  into  the  name  of  the  committee,  and  then  by  the  committee  to  the 
credit  of  the  lunacy,  would  not  that  have  been  a  reduction  into  possession  ? 
and  must  not  the  result  be  the  same,  if  the  committee  procures  the  trustee  to 
make  a  transfer  at  once,  and  without  circuity,  into  the  name  of  the  accountant 
general  ?    If  the  trustee  had  refused  to  transfer,  the  court  could  not  have  com- 

(a)  3  Atk.  90.  {b)  4  Vet.  15.  (c)  3  Atk.  21. 
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pelled  him  to  do  so  by  any  proceeding  in  lunacy ;  and  a  bill  mnst  ha^e  been 
filed.  The  right  of  the  wife  wonld  have  been  preserved.  But  the  person 
who  has  the  chose  in  action  of  the  wife  in  his  hands  may  always  defeat  the 
right  attached  to  her  chance  of  survivorship,  and  also  her  equity,  by  parting 
with  the  property  to  the  husband  or  those  who  represent  him ;  and  the  law 
will  not  listen  to  any  complaint  on  her  part  that  such  a  course  has  been  taken. 
Here  the  wife  was  herself  the  party  who  obtained  the  order  for  bringing  the 
fund  into  court.  It  is  true  that,  as  between  the  real  and  personal  representar 
fives  of  the  lunatic,  the  court  will  not  alter  the  nature  of  the  lunatic's  proper- 
ty ;  but  what  has  that  to  do  with  the  present  question  ?  Can  it  be  thence  in^- 
ferred  that  the  legal  rights  of  the  lunatic  are  not  to  be  enforced,  so  as  to  com- 
plete any  inchoate  title  which  he  may  have  ?  Is  it  not  the  duty  of  the  com*- 
mittee  to  reduce  into  possession  property  which  the  law  gives  to  the  lunatici 
but  which,  if  not  reduced  into  possession,  will,  upon  bis  death,  belong  to  an- 
other person  ?  The  proposition  on  the  oilier  side  amounts  in  feet  to  this, — 
that  the  chose  in  action  of  tbe  wife  of  a  lunatic  cannot,  in  the  view  of  the  law, 
be  reduced  into  possession ;  for  there  can  be  no  reduction  into  possession  on 
behalf  of  a  lunatic,  if  this  stock  is  to  be  considered  as  not  reduced  into  posses- 
sion. 
[*f87]  *Mr.  T^eslove^  in  reply : — How  can  there  be  a  reduction  into  pos- 
session by  a  person  who  cannot  act  ?  The  transfer  into  the  name  of 
the  accountant  general  was  only  for  the  convenience  of  administration ;  if  the 
wife  had  asked  that  it  should  be  without  prejudice  to  her  right,  the  order 
would  have  been  made  with  that  qualification  :  and  it  therefore  eould  not  be 
the  intention  of  the  court  that  her  right  should  be  affected.  The  fund  must 
be  considered  as  in  her  own  possession,  and  as  having  been,  by  her,  applied 
in  part  for  her  husband's  benefit. 

The  Lord  Chancellor  : — The  mode  in  which  this  stock  has  been  deak 
with  amounts  to  a  reduction  into  possession  by  the  huri>and.  Payment  by 
the  trustee  to  the  lunatic  or  to  the  committee  would  have  been  a  reducti<Mi 
into  possession  :  payment  into  court  to  the  credit  of  the  lunacy  is  equally  a 
reduction  into  possession  for  the  lunatic,  and  for  the  lunatic  only.  The  Lord 
Chancellor,  acting  for  the  lunatic,  has  taken  possession  of  the  fiind  for  the  lu- 
natic's benefit — has  exercised  dominion  and  control  over  it — and  has  admin- 
istered it  on  behalf  of  the  lunatic. 
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A  writ  ofneexeai  regTW  will  not  be  dtachtrged,  nor  will  the  recognixsnces  of  the  inreties  be  yacated 

beeftoee  the  bill  hat  been  anbeequentty  amended  under  a  connnon  order,  where  the  ftnendaieDU  do 

not  vary  the  aubatance  of  the  plaintiff 'a  caae. 

In  this  ease  a  writ  of  tie  execU  re^no  having  issoed,  marked  fer  13^Mi/«, 
the  defendaat  moved,  first  upon  affidavits  and  afterwards  upon  his  answer, 
to  discharge  it  The  writ,  however,  was  sustained,  though  Ibe  sum^  for  which 
It  was  marked,  was  reduced  to  6,6002.;  and  bail  had  entered  into  the  usual 
recognizances.  The  details  of  the  case,  with  the  argument  and  judgment  od 
the  motions^  arre  reported  in  a  former  volunie.(a) 

The  plaintiflf  moved  before  the  Vice-GhanceUor  for  leave  to  amend  the  bilt 
without  prejudice  to  the  writ.  His  Honor  refused  to  make  any  special  order, 
but  left  the  pfaiintiff  to  take,  as  of  eourse,  the  common  order  to  amend,  if  he 
thought  he  could  do  so  with  safety .(6) 

*An  order  to  amend  having  been  taken  in  the  common  form,  the    [*190] 
bill  was  amended.    The  amendments  did  not  alter  the  substance  of 
the  case.    They  corrected  some  of  the  details ;  explained  more  fully  the  err^ 
oumstances  of  some  of  the  transactions ;  controverted  some  of  the  allegations 
in  the  answer ;  and  brought  formal  parties  before  the  conrt. 

A  motion  was  now  made  that  the  writ  of  ne  exeat  regno  might  be  dis- 
charged and  the  recognizances  entered  into  by  the  defendantfs  sureties 
Tacated. 

Mr.  Hortie  and  Mr.  Pemberttrnj  for  the  motion : — If  an  amendment  is  made 
after  an  injunction  issued,  the  injunction  is  gone,  unless  the  order  provides 
that  the  amendment  shall  be  without  prejudice  to  the  injunction.  The  same 
rule  must  apply  to  the  harshest  of  all  injunctions — the  injunction  to  restrain 
a  defendant  from  going  abroad  by  means  of  a  writ  of  ne  execU  regno.  If  an 
amendment  becomes  necessary,  the  plaintiff  is  bound  to  make  a  special  case, 

(a)  Vol.  III.  598.  (6)  3  Sim.  14. 
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80  as  to  obtain  from  the  court  leave  to  introdiice  the  pidposed  amendmeiit 
without  prejudice  to  the  writ  For,  if  that  be  hot  the  rule,  then  he  must  be 
held  to  be  at  liberty  to  introduce,  under  an  order  of  course,  what  amendments 
he  pleases,  retaining  at  the  same  time  the  benefit  of  the  lialMlity  of  the  sureties ; 
and  in  this  way  that  liability  might  be  completely  altered.  They  enter  into 
xecognizaaces  with  a  view  to  one  state  of  circumstanced  and  one  form  of  re- 
cord :  are  they  to  remain  subject  to  this  liability,  when  the  plaintiff  has  cho- 
sen to  alter  these  circumstances,  and  to  give  the  record  an  entirely  new  form? 
In  the  original  bill,  Lindo,  the  trustee  of  the  bonds  on  which  the  plaintiff^ 

demand  arose,  was  stated  to  be  out  of  the  jurisdiction  of  the  court : 
[*191]    according  to  the  djjy^trine  of  Bay  v.  Pentaick,{a)  *in  which  Lord 

Thurlow  refused  a  writ  of  ne  exeai  regno  to  the  assignee  of  a  bond, 
s  because  there  was  no  representative  of  the  original  obligee  before  the  court, 
no  decree  could  be  made  in  a  suit  so  framed,  and  the  sureties  might  say, — 
we  will  without  scruple  enter  into  recognizances  for  the  defendant  in  a  suit 
in  which  a  decree  against  him  cannot  be  pronounced.  Now  the  constitution 
of  the  suit  is  altered ;  Lindo  is  stated  to  be  dead,  and  his  personal  represen- 
tatives are  made  parties :  and,  by  this  change,  the  situation  of  the  sureties,  if 
their  recognizances  are  still  to  be  in  force,  is  materially  varied. 

4l  court  of  equity,  with  regard  to  bail  on  writs  of  ne  exeat  regno,  acts  by 
analc^y  to  the  proceedings  at  law.  Pannell  v.  Taf/lor.{b)  At  law  a  very 
slight  variation  between  the  declaration  and  the  writ  discharges  the  bail ;  and 
the  court  will  not  in  such  cases  allow  the  declaration  to  be  amended.  Levett 
V.  KibblewhiteXc) 

Mr.  Sugden,  and  Mr.  Macarihur,  contra : — ^An  injunction  is  only  till  the 
further  order  of  the  court ;  and  therefore,  when  an  order  to  amend  is  obtained, 
the  injunction  is  gone,  unless  expressly  saved.  But  no  such  qualification  (v 
limitation  is  to  be  found  either  in  the  writ  of  ne  exeai  regno  or  in  the  recog* 
nizances :  the  engagement  of  the  sureties  is,  that  the  defendant  will  not  go 
or  attempt  to  go  beyond  seas  without  the  leave  of  the  court  There  is  there- 
fore no  ground  for  contending  that  the  mere  fiatct  of  amending,  without  r^fard 
to  the  nature  of  the  amendment,  entitles  the  party  to  have  the  writ  discfaaiged 

and  the  recognizances  vacated.  This  very  motion  shows  that  the 
[*192]    analogy  of  injunctions  is  not  applicable.    Had  the  'question  been  as 

to  an  injunction,  the  amending  of  the  bill  would  have  annihilated 
the  injunction,  unless  saved  by  the  order ;  and  the  defendant  would  not  have 
had  occasion  to  make  any  special  application.  But  it  is  admitted  that  the  writ 
and  recognizances  are  still  in  force,  notwithstanding  the  amendment ;  and  the 
defendant  is  forced  to  call  for  a  special  interference  of  the  court,  in  order  to 
discharge  them. 

We  admit  that  there  is  no  common  form  of  an  order  to  amend  without  pre- 
judice to  the  writ  of  ne  exeat  regno.    There  is  no  such  conmion  form,  be- 

(a)  3  Bro  C.  C.  25.  {b)  1  Turn.  6l  Rusb.  103.  {c)  6  Taunt.  483. 
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cause  amendment  does  not  in  itself  prejudice  the  writ  We  could  not  obtain 
special  leave  to  amend,  because  the  Yice-Chancellor  thought,  that,  being  at 
liberty  to  amend  under  a  common  order,  we  ought  to  be  left  to  take  the  chance 
of  what  the  effect  of  the  amendment  might  be. 

The  question,  therefore,  is,  whether  the  amendments  are  of  such  a  nature 
as  to  entitle  the  defendant  to  have  the  writ  discharged.  If  the  case  made  by 
the  amended  bill  were  materially  different  from  that  on  which  the  writ  origi- 
nally issued,  the  defendant  would  have  a  right  to  complain.  But  here  the 
substance  of  the  case  is  in  no  respect  altered.  The  instruments  on  which — 
the  transaction  out  of  which — the  plaintiff's  claim  arises,  are  the  same  in  the 
amended  as-in  the  original  bill.  The  amendments  relate  merely  to  matters 
of  form  and  of  pleading. 

At  law,  it  is  not  every  variance  or  amendment  which  will  discharge  the 
bail,  but  only  such  variances  or  amendments  as  affect  the  essence  of  the  case ; 
as,  for  example,  changing  the  nature  of  the  action,  or  bringing  forward  a  new 
cause  of  action. 

•Mr.  Heald,  for  the  sureties.  [*\QZ] 


1828 ;  August  16. — The  Lord  Chancellor  : — It  was  contended  that 
the  writ  of  ne  exeat  regno  ought  to  be  discharged,  because,  since  the  #rit 
issued,  the  bill  has  been  amended.  No  decision  was  adduced  in  support  of 
the  argument :  but  it  was  said  that,  by  analogy  to  the  practice  in  courts  of 
law,  with  regard  to  bail,  the  sureties  ought  to  be  discharged,  if  the  party  com«> 
plaining  varied  his  demand  either  in  substance  or  in  form.  It  appears  to  me 
that  there  is  so  wide  a  difference  between  courts  of  law  and  courts  of  equity 
in  the  amendments  which  the  practice  of  each  permits,  that  this  supposed 
analogy  cannot  affect  the  question.  In  courts  of  equity  parties  are  permitted 
to  make  alterations  and  amendments  in  the  record,  far  beyond  the  limits 
which  are  prescribed  by  courts  of  law  ;  and  with  reference  to  the  peculiar  na- 
ture of  suits  in  equity,  such  alterations  and  amendments  are  often  necessary 
in  order  to  provide  for  the  changing  accidents  of  human  life,  and  to  prevent 
a  fisiilure  in  the  administration  of  justice. 

If  the  amendments  had  introduced  matter  substantially  new,  there  might 
have  been  ground  for  the  application :  but  the  amendments  here,  though  long 
and  numerous,  do  not  appear  to  me  to  bring  forward  matters  which  can  pro- 
perly be  called  new.[l]  Parties  have  been  added,  but  they  are  merely  formal 
parties,  and  are  the  personal  representatives  of  persons  who  had  been  or 
ought  to  have  been  defendants  to  the  original  bill.  Other  amendments  were 
rendered  proper  by  the  answer,  and  have  been  introduced  for  the  pur- 
pose of  'meeting  the  statements  made  by  the  defendant.     Looking  at    [*194] 

[1]  Vide  EUice  v.  Goodson,  3  Myl.  di,  Cr.  653,  660, 
Vol.  T.  IB 
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the  nature  of  the  amendment,  there  is  no  ground  for  diQchaj^ng  the  writ 
and  vacating  the  Teeognizance8.[l} 


**  His  Lordship  doth  not  think  fit  to  make  any  order  upon  this  motion,  but 
doth  Older  that  the  costs  q(  the  application  be  considered  as  costs  in  the 
cause." 

Reg.  Lib.  1887,  A.  2892. 


[*1951    John  Partridge,  PlaintiflF;  and  John  Usborne  and  Charles 
Lancellot  Hoggart,  Defendants. 

18S8 ;  August  7,  8,  15.    October  98,  31. 

Matter  diecovered  after  a  decree  has  been  made,  though  not  capable  of  being  used  as  evidence  of  any 
thing  which  was  previously  in  issue  in  the  cause,  but  constituting  an  entirely  new  issue,  may  be 
Che  sqbject  of  a  supplemenial  bill  in  the  nature  of  a  bill  of  review. 

A  party  may  obtain  leave  to  file,  and  may  file  a  supplemental  bill  in  the  nature  of  a  bill  of  review, 
though  he  has  not  performed  the  decree  in  the  original  cause,  if  the  proceedings  under  the  decree 
•re  not  at  the  time  in  such  a  state  as  to  enable  the  adverse  party  to  briug  him  into  default  for  not 
Wing  done  what  the  decree  orders. 

A  party  will  not  be  allowed,  except  under  very  special  circumstances,  to  file  a  bill  of  review  or  a  sup- 
plemental bill  in  the  nature  of  a  bill  of  review,  or  to  prosecute  it  after  he  has  obtained  leave  to  file 
it,  unless  be  performs  at  the  p>roper  time  all  that  the  decree  commands  him  to  do. 

A  purchaser,  who  was  defendant  in  a  suit  for  specific  performance,  did  not  in  his  answer  mention  any 
wairanty  given,  or  representation  made  by  the  vendor,  and  insisted  merely  that  a  good  title  was  not 
shown ;  a  reference  on  the  question  of  title  was  ordered  ;  the  master  reported  in  favor  of  the  title, 
and  a  decree  for  specific  performance  was  pronounced.  Afler  the  order  of  reference  had  been  made 
the  defendant  discovered  that  the  timber  on  the  estate,  which  constituted  its  principal  value,  was 
much  less  in  quantity  than  it  had  been  represented  to  be  in  a  statement,  the  accuracy  of  which  was 
alleged  to  have  been  warranted  at  the  sale ;  but  the  fact  of  such  warranty  having  been  given  was 
strongly  controverted  :  under  these  circumstances  leave  was  given  to  file  a  supplemental  bill  in  the 
nature  of  a  bill  of  review,  in  order  that  the  defendant  might  have  the  same  benefit  of  the  alleged 
warranty,  as  if  he  had  originally  insisted  upon  it  in  his  answer. 

After  leave  given,-  he  has  a  right  to  file  such  a  bill  without  having  previously  paid  the  purchase  money 
which  the  decree  commands  him  to  pay,  if  the  time,  at  which  the  adverse  party,  in  the  due  execu- 
tion of  the  decree,  can  compel  payment,  has  not  yet  arrived. 

SeTnble,  As  soon  as  that  time  arrives,  he  will  not  be  allowed  to  proceed  with  his  bill,  until  be  pays  the 
purchase  money  to  the  vendor ;  and  such  payment  will  not  be  dispensed  with,  nor  will  payment  of 
the  money  into  court  be  allowed  to  be  substituted  for  it,  though  the  sum  be  very  large.* 

The  suit  was  by  a  vendor  against  a  purchaser,  for  specific  performance  of 
a  contract  for  the  purchase  of  an  estate :  and,  after  a  final  decree  had  been 
made  in  it,  a  petition  was  presented  by  the  defendant,  praying  that  he  might 
be  at  liberty  to  exhibit  a  bill  of  review,  or  a  supplemental  bill  in  the  nature 

of  a  bill  of  review. 
[•196]        •The  plaintiff  had  caused  the  fee  simple  of  an  estate,  situate  near 
Ross,  in  the  county  of  Hereford,  to  be  advertised  for  sale  by  public 

[t]  As  to  the  writ  ofneexeatf  in  generaf;  see  3  Russ.  613,  n.  2. 
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auction,  at  the  aaction  mart  in  the  city  of  London,  on  the  20th  of  October, 
1825.  In  the  particulars,  which  were  circulated  prior  to  the  sale,  the  property 
was  described  "as  a  freehold  estate,comprising  Penyard  Park  Wood, containing 
569  acres  of  land,  plafated  with  magnificent  oak  timber,  stores,  and  coppice  of 
great  value:  also  the  remains  of  the  ancient  castle  of  Penyard,  and  the  lawn  farm 
in  the  centre  of  the  woods,  containing  upwards  of  74  acres  of  excellent  arable 
and  pasture  land,  presenting  a  beautiful  site  for  the  erection  of  a  mansion.'* 
In  another  part  of  the  particulars  was  the  following  statement : — "  The  pro- 
perty comprises  Penyard  Park  Wood,  containing  569a.  Or.  17p.  o(  land,  be 
the  same  more  or  less,  planted  with  magnificent  oak  timber,  stores,  coppice* 
of  great  value,  and  acknawledged  to  be  one  of  the  finest  woods  in  England 
for  the  growth  of  timber :  50,000/.  worth  of  the  timber  and  coppice  now  stand- 
ing,  (a  great  part  of  the  latter,  thirty  year's  growth,)  may  be  cut  in  the  next 
three  years,  at  the  same  time  leaving  an  ample  stock  for  future  falls."  One  of 
the  conditions  of  the  sale  was  as  follows : — "  If  through  any  mistake  the  esr 
tate  should  be  improperly  described,  or  any^enror  or  mis-statement  be  inserted  in 
the  particular,  such  error  or  misstatemeny|^dl  not  vitiate  the  sale  thereof,  but 
the  vendor  or  purchaser,  as  the  case  mayhappen,  shall  pay  or  allow  a  pro- 
portionate value,  according  to  the  average  of  the  whole  purchase  money,  as  a 
compensation  either  way." 

On  the  20th  of  October,  1825,  the  estate  was  put  up  for  sale  at  the  auction 
mart,  by  the  defendant  C.  L.  Hoggart    At  that  sale,  the  defendant  Usborne 
became  the  purchasef  of  the  property  at  the  price  of  72,900/. : 
•and  he  immediately  paid  a  deposit  of  10  per  cent.,  and  signed,  at    [•197] 
the  foot  of  one  of  the  printed  particulars  a  written  memorandum  of 
the  contract. 

In  January,  1826,  Messrs.  Tovey  and  James,  the  vendor's  solicitors,  deli- 
vered an  abstract  of  the  title  to  the  estate.  Objections  to  the  title  were  taken, 
and  these  not  having  been  removed  to  the  satisfaction  of  Usborne,  he  refused 
to  complete  the  purchase.  The  consequence  was,  that,  in  Trinity  term,  1826, 
Partridge  filed  his  bill,  praying  that  Usborne  might  be  decreed  to  perform  the 
contract,  and  might  be  restrained  from  bringing  any  action  for  the  deposit 
against  the  auctioneer  Hoggart.  Usborne,  by  his  answer,  admitted  the  con- 
tract :  and  the  only  defence  suggested  by  him  was,  "  that  he  believed  that 
various  objections  to  the  title  of  Partridge  to  the  said  hereditaments  and  pre- 
mises, which  were  taken  by  the  defendant's  legal  advisers,  were  valid  objec- 
tions to  the  said  title ; — that  Partridge  had  not  shown  and  evidenced  a  good 
and  perfect  title  to  the  said  hereditament  and  premises ; — and  that  he  was  not 
able  to  make,  or  procure  to  be  made,  a  conveyance  thereof  in  fee  simple  to  the 
defendant" 

By  an  order  of  the  Vice-Chancellor,  bearing  date  the  6th  of  November, 
1826,  it  was  referred  to  the  master  to  inquire,  whether  a  good  title  could  be 
made  to  the  estate  comprised  in  the  agreement  in  the  pleadiniBfs  mentioned, 
according  to  the  conditions  of  sale ;  and  in  case  he  should  be  of  opinion  that 
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a  good  title  could  be  madei  he  was  to  inquire  when  it  was  first  shown  that 
such  title  could  be  made. 

On  the  1st  of  June,  1827,  the  roaster  reported  in  favor  of  the 
[*198]    title,  and  found  that  it  was  first  shown  on  'tlhe  17th  of  February, 
1827,  that  a  good  title  could  be  made  to  the  estate. 

Both  parties  excepted  to  the  report. 

In  Trinity  term,  1827,  before  the  exceptions  had  been  disposed  of,  Us- 
borne  filed  a  bill  against  Partridge,  alleging  that  certain  representations  with 
respect  to  the  quantity  of  timber  on  the  estate  had  been  made  by  the  vendor 
and  his  agents,  on  the  faith  of  which  the  contract  of  purchase  had  been  con-^ 
eluded,  and  that  these  had  been  since  discovered  to  be  inaccurate  and  false. 
The  prayer  was,  that  this  new  cause  might  come  on  to  be  heard  with  the 
cause  in  which  Partridge  was  plaintiff;  and  in  case  the  court  should  be  of 
opinion  that  Partridge  could  make  a  good  title  to  the  property,  and  that  he, 
Usborne,  ought  specifically  to  perform  the  agreement,  then  that  an  account 
might  be  taken  of  the  quantity  oC  limber  standing  and  growing  upon  the 
hereditaments  and  premises  at  ih^ time  of  the  sale,  and  of  the  value  thereof 
at  that  time,  and  that  a  proper  aoatement  or  allowance  might  be  made  out  of 
the  residue  of  the  purchase  money  remaining  unpaid,  in  respect  of  the  defi- 
ciflncy  in  the  quantity  of  the  timber.  I^eave  to  file  this  bill  had  neither  been 
asked  nor  obtained. 

Partridge  having  demurred  generally  for  want. of  equity,  his  demurrer^ 
on  the  22d  of  January,  1828,  came  on  to  be  argued  "before  the  Yice-Chan- 
cellor. 

In  support  of  the  demurrer,  it  was  contended  that  the  allegations  of  mis- 
representation, contained  in  the  bill,  were  vague,  indistinct,  and  inconsistent^ 
and  that  it  was  impossible  to  collect  with  accuracy  from  the  bill,  what 
[•199]  the  difference  was  between  the  actual  quantity  of  timber  'admitted 
to  be  on  the  estate,  and  the  quantity  which  the  vendor  was  said  to 
have  represented  to  be  on  it.  It  was  further  contended,  that,  even  if  a  sub- 
stantial case  had  been  clearly  alleged  in  the  bill,  thQ  plaintiff  was  precluded 
from  having  any  relief  in  respect  of  it.  This  bill  was  meant  to  operate  as  a 
defence  against  the  suit  for  specific  performance ;  but  of  the  matters  here  sug- 
gested, not  a  word  was  to  be  found  in  the  proceedings  in  that  cause.  Us- 
borne was  bound  to  have  put  the  whole  of  his  defence  on  the  record  in  the 
original  suit ;  and  that  suit  could  be  disposed  of  only  with  reference  to  what 
appeared  in  the  bill,  the  answer,  and  the  master's  report.  If  Usborne's  ex- 
ceptions on  the  point  of  title  were  overruled,  a  decree  for  specific  perform- 
ance, and  for  the  payment  of  the  residue  of  the  purchase  money,  would  be 
of  course ;  but  if  this  suit  were  to  go  on,  there  would  hereafter  be  another 
decree  in  the  same  matter)  which  might  be  different  from  and  inconsistent 
with  the  former. 

The  Vice-Chancellor  allowed  the  demurrer. 

On  the  same  day  the  exceptions  in  Partridge  v.  Usborne  were  argued, 
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and  the  cause  was  heard  on  further  directions.  Usborne's  exceptions  were 
overruled ;  Partridge's  were  allowed :  and  by  the  decree  on  further  directions, 
'^  it  was  declared  that  the  agreement  in  the  pleadings  mentioned  ought  to  be 
specifically  performed  and  carried  into  execution,  and  the  court  did  order  and 
decree  the  same  accordingly ;  and  it  was  referred  to  the  master  to  compute 
interest,  after  the  rate  of  four  per  cent,  per  annum,  on  the  sum  of  65,610/.,' 
residue  of  the  purchase  money,  from  the  25th  day  of  March,  1826 ;  and,  upon 
the  plaintiff  and  all  proper  parties,  as  the  master  should  direct,  executing  to 
the  defendant,  or  to  such  person  or  persons  as  he  should  appoint,  a  pro- 
per conveyance  of  the  estate  and  premises,  (such  conveyance  to  be 
settled  *by  the  master,  and  such  execution  thereof  to  be  also  certified  [*200] 
.by  the  said  master,)  it  was  ordered  that  the  sum  of  8459Z.  13^.  lie?., 
bank  tliree  per  cent,  annuities,  standing  in  the  name  of  the  accountant  gene- 
ral, in  trust  in  the  cause,  purchased  with  the  amount  of  the  deposit,  and  any 
interest  which  might  accrue  on  the  same  annuities  previously  to  the  transfer 
thereof,  should  be  transferred  and  paid  to  the  plaintiff;  and,  upon  the  delivery 
by  the  plaintiff  of  the  said  conveyance  so  executed,  and  upon  the  delivery 
upon  oath  (if  necessary)  of  all  deeds  and  writings  in  his  custody  or  power,  re- 
lating to  the  said  estate,  to  the  defendant  Usborne,  or  to  whom  he  should  ap- 
point, it  was  ordered  that  the  defendant  Usborne  should  pay  unto  the  plain- 
tiff the  said  sum  of  65,610/.,  together  with  what  the  master  should  compute 
for  interest  thereon.''    Usborne  was  also  ordered  to  pay  the  costs  of  the  suit. 

Usborne  then  presented  his  petition  for  leave  to  file  a  bill  of  review. 

According  to  the  allegations  of  the  petition,  Usborne,  on  the  28th  of  Sep- 
tember, 1825,  called  upon  Hoggart,  and  inquired  of  him  whether  the  timber 
standing  and  growing  on  the  Penyard  property  had  been  measured,  and 
whether  the  vendor  would  warrant  the  quantity ;  adding,  that  as  there  was 
not  time  to  have  an  admeasurement  of  the  timber  made  before  the  day  of  sale, 
he  could  not  form  an  estimate  of  the  value  of  the  estate,  and  would  not  bid 
for  it,  unless  the  quantity  of  timber  standing  and  growing  upon  it  were  ascer- 
tained and  warranted.  Hoggart  replied  that  the  timber  on  the  estate  had 
been  measured ;  that  he  was  not  then  in  possession  of  the  particulars  or  re- 
sult of  such  measurement,  but  he  would  write  to  his  employers  for  them. 
Accordingly,  on  the  same  day  he  sent  to  Messrs.  Tovey  and  James, 
the  *agents  and  solicitors  of  Partridge,  the  following  letter : —  ["201] 

"I  have  received  several  applications  for  the  particulars  of  the 
Penyard  estate ;  and  persons,  who  will  not  trouble  themselves  to  employ 
agents  to  look  over  the  timber,  are  desirous  of  having  some  statement  of  the 
quantity  of  timber  fit  for  felling,  and  the  admeasurement  as  nearly  as  possi- 
ble, so  as  to  form  a  tolerably  near  idea  of  its  value,  together  with  the  stores. 
If,  therefore,  you  have  such  an  estimate  at  hand,  I  will  beg  of  you  to  send  it 
to  me.  It  will  very  materially  benefit  the  sale  of  the  property,  and  remove 
any  doubts  as  to  the  quantity  and  value  we  have  set  forth,  of  which  I  have 
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no  doubt  myself,  but  you  know  the  difficulty  of  convincing  others.     Your 
early  reply  will  oblige,"  &c. 

The  answer  of  Tovey  and  James  was  as  follows : — 

"  We  send  you  particulars  and  valuation  of  the  Penyard  property.  The 
valuation  of  the  woodland  property  was  made,  we  think,  by  as  able  a  survey- 
or as  can  be  found,  and  we  have  again  seen  him  this  morning,  and  he  says 
that  he  has  no  doubt  but  the  timber  and  coppice  would  sell  immediately,  and 
produce  the  prices  put  upon  them,  and  that  the  whole  is  not  overvalued. 
We  have  also  sent  you  a  copy  with  only  the  quaiUities,  omitting  the  prices, 
as  it  may  not  be  desirable  to  show' our  prices.  Mr.  Partridge  and  one  of  us 
propose  being  in  London  the  Tuesday  evening  before  the  sale,  so  as  to  con- 
fer with  you  on  Wednesday  morning,"  &c.  &c. 

One  of  the  papers  enclosed  in  this  letter  purported  to  be  an  account  of  the 
timber,  stores,  underwood,  and  saplings  upon  the  estate ;  and  a  copy 
[*202]  of  it  was  annexed  *to  the  petition.  In  this  estimate  the  woods  were 
considered  as  divided  into  sixteen  cuts  or  divisions.  It  stated  the 
number  of  the  timber  trees,  classed  according  to  their  dimensions,  and  also 
the  number  of  stores  in  each  of  these  sixteen  cuts ;  the  quantity  of  timber  con- 
tained in  such  trees  and  stores,  expressed  in  loads  and  feet,  except  that  the 
stores  in  cuts  4,  5,  and  6,  were  described  as  containing  2^  feet  each ;  and  the 
number  of  acres  of  underwood  and  saplings. 

The  other  paper,  inclosed  in  the  letter,  was  a  money  valuation  of  the  pro- 
perty, proceeding  upon  the  quantities  stated  in  the  first  mentioned  document. 

The  petition  further  alleged,  that,  on  the  6th  of  October,  1825,  the  petiti- 
oner again  called  upon  Hoggart,  and  inquired  of  him  whether  he  had  receiv- 
ed the  admeasurement  of  the  timber ;  that  Hoggart  then  delivered  to  him  the 
account  of  the  quantity  of  timber,  which  had  been  sent  by  Messrs.  Tovey  and 
James,  stating,  as  an  inducement  to  the  petitioner  to  rely  on  its  accuracy, 
that  his  majesty's  government,  having  contemplated  the  purchase  of  the  pro- 
perty for  the  sake  of  the  timber,  had  caused  the  timber  to  be  measured  and 
valued,  and  that  their  admeasurement  agreed  with  that  which  was  produced  ; 
that,  in  confirmation  of  this,  Hoggart  observed,  that,  according  to  the  plain- 
tiff's admeasurement,  cut  2  contained  841  loads  of  timber,  while,  according 
to  the  government  admeasurement,  the  same  cut  contained  831  loads,  and, 
according  to  the  admeasurement  of  a  Mr.  Saitridge,  840  loads ;  that  Hoggart 
at  the  same  time  said  that  he  had  received  the  admeasurement  from  Messrs. 
Tovey  and  James,  and  was  authorized  by  them,  as  agents  of  the  plaintiff,  to 
warrant  the  quantities  of  the  timber  and  stores,  unclerwood  and  saplings,  to 

be  correctly  stated  in  it. 
[*203]        *That  the  petitioner,  by  Hoggart's  permission,  took  away  with  him 
the  account  of  the  timber,  stores,  underwood  and  saplings,  and  that 
having  caused  a  copy  of  it  to  be  made,  he,  in  a  day  or  two  afterwards,  re- 
turned it,  from  which  time,  until  the  sale,  it  lay  in  Hoggart's  office  for  the 
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inspection  of  all  persons  who  might  make  inquiries  as  to  the  quantity  of  tim- 
ber on  the  estate. 

That  the  petitioner  delivered  to  his  surveyors,  Mr.  C.  P.  Charlton  and 
William  Williams,  copies  of  the  account  so  furnished  by  Hoggart,  and  in- 
structed them  severally  to  view  and  value  the  estate  and  the  timber  trees, 
stores,  underwood,  and  saplings  growing  on  it,  assuming  as  the  basis  of  such 
valuation  that  the  quantity  of  timber,  stores,  upderwood  and  saplings  upon 
the  estate  was  correctly  represented  in  that  account ;  and  that  he  informed 
them  that  Hoggart  had  stated  that  the  vendor  would  guarrantee  the  quantities 
of  the  timber  and  stores,  underwood  and  saplings  to  be  correctly  stated  in 
such  account ;  and,  therefore,  in  making  their  valuations  they  would  have  to 
consider  only  the  quality  and  value  of  the  timber. 

That,  on  the  16th  of  October,  the  petitioner  and  Williams  went  to  Ross, 
where  they  met  Charlton ;  that  Charlton  and  Williams  proceeded  to  view 
the  estate  and  make  their  valuation  of  the  property,  upon  the  basis  and  as- 
sumption that  the  statement  of  the  quantities  of  timber,  &c.  contained  in  the 
account  furnished  by  Hoggart,  was  correct ;  that  Charlton  advised  the  peti- 
tioner to  bid  as  high  as  73,000/. ;  and  that  Williams'  valuation  amounted  to 
74,647/.  12j.  ;  but  that  he  advised  him  not  to  bid  more  than  72,000/. 

That  on  the  morning  of  the  20th  of  October,  1826,  the  day  appointed  for 
sale,  Charlton,  by  the  direction  of  the  petitioner,  called  upon  Hoggart 
and  informed  him  that  *he,  Charlton,  had  been  to  look  at  the  estate  [•204] 
on  behalf  of  the  petitioner,  and  was  about  to  advise  him  to  bid  for  it 
up  to  a  certain  sum,  provided  the  quantities  of  timber,  stores,  underwood,  and 
saplings  stated  in  the  account  were  warranted  to  be  correct ;  that  Hog&^art  re* 
plied  that  the  account  might  be  relied  upon,  and  that  he  was  authorized  by 
ihe  vendor  to  guarantee  and  would,  on  the  part  of  the  vendor,  guarantee  the 
same ;  and  that,  in  corroboration  of  the  accuracy  of  the  account,  he  added,  that 
the  wood  on  the  estate  had  been  measured  by  the  agents  of  government,  and, 
upon  comparison,  little  variation  had  been  found  between  their  admeasurement 
and  the  quantities  stated  in  the  account  which  had  been  furnished  to  the  peti- 
tioner. 

That  Charlton  before  the  sale,  communicated  to  the  petitioner  what  had 
thus  passed  between  him  and  Hoo^gart ;  and  that  the  petitioner,  together 
with  Charlton  and  Williams,  attended  at  thp  sale. 

That  Hoggart,  before  the  property  was  actually  put  up  to  sale,  stated  to  the 
persons  assembled,  that  the  wood  on  the  estate  had  been  measured  and  va- 
lued ;  that  he  was  authorized  by  the  proprietor  to  warrant  such  admeasure- 
ment as  beibg  correct,  and  its  accuracy  had  been  confirmed  by  persons  sent 
by  his  majesty's  government;  that  he  then  enumerated  the  quantities  of  the 
timber  trees,  stores,  underwood,  and  saplings  stated  in  the  account  furnished 
to  him  by  Messrs.  Tovey  and  James,  and  set  forth  the  particulars  of  a  valua- 
tion of  the  property,  made  on  behalf  of  the  owner,  which  amounted  in  the 
whoLe  to  87,388/.,  including  upwards  of  74,000/.  for  timber  and  underwood} 
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and  that  he  declared  that  the  estate  was  offered  for  sale  with  and  under  an 
express  warranty  on  the  part  of  the  owner  as  to  the  quantity  of  the  timber 

trees,  stores,  underwood,  and  saplings. 
[*205]  *That,  from  the  shortness  of  the  interval  between  the  time  when 
the  attention  of  the  petitioner  was  first  drawn  to  the  property  and  the 
day  of  sale,  it  was  wholly  impracticable  to  ascertain  the  quantity  of  timber  by 
actual  measurement,  and  that  he  was  compelled  to  rely,  and,  at  the  time  of 
bidding  for  and  becoming  the  purchaser  of  the  said  hereditaments  and  pre- 
mises, did  rely  upon  the  statements  contained  in  the  account  furnished  and 
upon  the  warranty  given  by  Hoggart. 

The  petition,^  after  stating  the  agreement  of  purchase,  together  with  the 
substance  of  the  vendor's  bill  for  specific  performance,  and  of  the  answer,  al- 
leged that  the  petitioner,  at  the  time  of  filing  his  answer,  and  from  that  time 
until  he  received  from  Mr.  W.  Lonergan  such  information  as  was  therein- 
after mentioned,  fully  relied  upon  the  statements  contained  in  the  account 
furnished  by  Hoggart;  and,  in  reliance  upon  these  statements,  did  not  sup- 
pose or  believe  that  any  of  the  matters  relating  to  the  quantity  of  the  timber 
and  stores  on  the  property,  and  the  warranty  thereof,  were  material  to  be 
mentioned  in  his  answer,  and  he  wholly  omitted  to  state  any  of  them  to  his 
solicitor  before  or  at  the  time  of  filing  his  answer ;  but  the  petitioner  did  not 
by  his  answer  intend  to  waive,  or  believe  that  by  such  answ'er  he  had  waiv- 
ed, the  benefit  of  the  warranty. 

That  a  few  days  previous  to  the  1st  of  May,  1827,  Mr.  W.  Lonergan,  in  a 
conversation  on  the  subject,  recommended  to  the  petitioner  to  be  attentive  to 
the  quantity  of  the  timber  and  stores ;  for  he  liad  been  told  by  a  Mr.  Richards, 
who  had  looked  at  the  estate  with  a  view  to  purchase  it,  that  there  had  been 
great  errors  in  making  up  the  account  of  the  timber  trees  and  stores  for  the^ 

purpose  of  the  sale. 
[*206]  *That  this  information,  for  the  first  time,  led  the  petitioner  to  sus- 
pect, that  the  account,  furnished  to  him  by  Hoggart,  was  not  a  cor- 
rect account  of  the  quantity  of  the  timber  in  the  trees  and  stores  upon  the  es- 
tate ;  and,  on  the  1st  of  May,  1827,  he  communicated  to  his  solicitor  the  in- 
formation he  had  thus  received,  and  then,  for  the  first  time,  made  them  ac- 
quainted with  the  representations  and  warranty  given  by  Hog^rt  as  to  the 
quantity  of  the  timber  trees,  stores,  underwood,  and  saplings :  that,  upon  in- 
quiry, it  was  found  that  the  measurement  or  supposed  measurement  stated  in 
the  account  had  been  made  by  a  Mr.  Lees,  who  had  died  in  April,  1827 :  that 
cuts  No.  1  and  No.  16  were  then  measured,  when  there  was  found  to  be  a 
deficiency  of  167  loads;  that  the  surveyors  were  of  opinion  tha^the  quanti- 
ties in  the  other  cuts  were  equally  deficient ;  that  Usbome  also  learned  that 
the  government  measurement,  though  he  was  not  then  able  to  obtain  a  copy 
of  it,  had  made  the  quantity  much  less  than  that  which  was  stated  in  the  ac- 
count delivered  by  Hoggart;  that  he  proposed  to  Partridge  to  have  the 
amount  of  compensation,  which  should  be  allowed  him  for  the  deficiency, 
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settled  by  arbitration,  but  his  proposal  was  rejected ;  and,  under  these  ciKum-* 
8tanc^,  he  filed  the  bill  of  which  mention  has  been  already  made :  that,  the  de* 
jntjrrer  to  that  bill  having  been  allowed,  Usborne  caused  a  new  measuremoD^  d^ 
the  timber  to  be  made  by  two  experienced  surveyors,  Messrs.  Attfield  and 
Trumper ;  and  ndiicte  was  given  to  the  vendor,  that  a  surveyor  might  attend 
on  his  port  to  check  their  [^oceedings ;  bin  he  iSeclined  t^'tet^ffere  in  any 
way  :  that  the  result  of  this  measuremeot  Up  as  followi^i^^The  whofe  quah^** 
tity  of  timber,  contained  in  the  timber  ^fees  in  the*'  sixteen  cut^,  was  3722  ' 
loads  and  28  feet,  aadithe^hote  cfCiantity  itf slinber,  cosivtaed^rr  (he  fitovss, 
was  2613  loads  and  26  feet,  and  no  ntore ;  whereas,  according  to  {^    ^  ' 
account  furni Aled  by  Hoggar t,  *the  whale  quantity  of  timber'OfHlain-  *[*207] 
ed  in  the  timber  trees  in  the  sixteen  outs,  amounted  to  8779  ta^di^ 
and  31  feet,  and  the  whole  quantity  ^  timber,  contained  fti  the  stores,  to 
3539  loads  and  30  feet ;  so  that  the  actual  quantity  of  timber  in  the  timber 
trees  and  stores  was  less  than  tlie  quantity  stated  in 'floggart's  account  by  983 
loads  and  7  feet,  notwithstanding  that  the  wo4  had  had  the  advantage  of 
two  years'  growth,  since  the  time  when  that  iK^cf)unU  was  furnished  to  the 
petitioner.    The  petition  further  stated,  that,  if  timber  and  coppice  wood 
standing  upon  the  estate  to  the  amount  of  69,000^.  should  be  cut  down,  there 
would  not  be  sufficient  stock  left  for  future  falls. 

The  petitioner,  it  was 'further  stated,  had  made  repeated  efforts  to  obtain  an 
inspection  of  the  admeasurement  and  valuation  by  the  government  survey- 
ors, but  he  had  been  unable  to  get  a  sight  of  it  until  the  29th  of  April,  1828. 
By  that  measurement  and  valuation,  which  appeared  to  have  been  received, 
on  the  13th  day  of  October,  1824,  from  the  persons  who  made  it,  the  whole 
of  the  timber  trees,  stores,  underwood,  and  saplings  in  the  sixteen  cuts  of 
woodlands  were  valued  at  the  sum  of  47,751/.  17*.  6^rf.  and  no  more. 

The  discrepancy  between  this  measurement  and  that  made  by  Lees,  had, 
it  was  alleged,  been  the  subject  of  discussion  between  the  agents  of  the 
government  and  Mr.  Partridge  and  his  agent.  In  the  course  of  the  discus- 
sion, Mr.  Turner,  the  government  surveyor,  had  objected,  that  Lees  had 
greatly  exaggerated  the  quantity  of  timber  by  adopting  a  mode  of  measure- 
ment which  was  unfair  and  contrary  to  the  ordinary  practice,  inasmuch  as  he 
had  made  only  half  the  usual  allowance  for  bark,  and  had  measured  the 
trees  up  to  three  inches  quarter  girth  instead  of  only  to  six  inches  . 
quarter  girth ;  and  •that,  even  according  to  this  improper  mode  of  [*208] 
measurement,  the  quantity  had  been  greatly  over  stated.  Lees,  how- 
ever, refused  to  accede  t%  any  other  principle  of  measurement ;  and  it  was  at 
last  agreed,  that  Lees  should,  in  Turner's  presence,  re-measure  cut  No.  2  in 
his  own  way.  The  result  was,  that,  though  Lees  had  stated  the  timber  in 
this  cut  to  amount  to  1022  loads,  it  was  found  to  be  only  841  loads,  including 
eleven  loads  which  had  not  before  been  considered  as  part  of  it.  This  redu- 
ced number  of  841  loads  was  the  quantity  of  timber  in  cut  No.  2,  stated  in 
Hoggart's  account ;  but  no  correction  was  made  in  Lees^  statement  of  the  ad- 
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measimment  of  the  other  fifteen  cuts :  and,  in  the  statemenrfurntshii>d  to  th^ 
purchaser,  the  quanti^jr  of  timber  in  each  of  them  vas  allowed  to.rem||((i  «3^ 
I^eodMlad  originally  repiseaeatcS  it*   *  ,j    .  d^^^T  • 

The  prayfir  of  the^ petition  was,  that  the  petitioner  might  be  at  Ipftrtjujo 
exhiWl  a  bill  of  revie\^  or  a  supplemental  biU"  in  t^^^  •Ofcre  vi  a*  bill  oi  re- 
view  (as  tbd^^WB*  might  recfulre)  in  the  cause  of  Partridge  v.  Usl^^ie,  to 
the  intent  that  H^  iplght  have,  j^ftbat  suit,  thfe  same  benefit  of  the.  war- 
Tanty  respec*ig  the  quahtiiy  of  thj^timUf  upon  the  eslate,  as  he  would. 
ha\«  hbd,  ^ORseitihad  been  9$t4m^  by  w^y^  d^nce  ia  his  answer  to  the 

origirfa*  Mi.:-   .  '" 

The  comi«|pBatilps  between  Hoggart,  Usbonje,  an<J  Chai^Hon,  aod'Hog- 
gart's  i«p^[^p|atMB  and  statements,  jvere  verified  not  only  by  Usborne  and 
Charlton,  bat  bjlilfcggart,  who  mademn  affidavit  in  support  of  the  petition. 
In  this  affidaviti  after  stating  what  passed  between  him  and  Usborne  and  be- 
tween him  and  Charltonjfci  the  difierent  occasions  referred  to  in  the  petition, 
he  said  that,  on  the  morning  tf  Ibe  20ih  of  October,  when  the  sale  was  about 

to  commencQrihe plwiiitiff;  Pariiidge,  "expressly  authorized  and  di- 
[*209J    rected  him  to  warrant  that  *the  quantity  of  timber  standing  on  the 

estate,  according  tg  the  VUQte  mentioned  admeasurement  and  valua- 
tion furnished  to  him,  Hoggart,  was  correct  and  might  be  relied  upon :  that, 
accordingly,  he,  Jloggart,  after  reading  the  particulars  and  conditions  of  sale, 
stated,  that  the  woods  on  the  estate,  which  formed  the  mo^  material  part  of 
its  value,  had  been  measured  and  valued  ;  that  he  was  authorized  by  the  pro- 
prietor to  warrant  such  admeasui^ement  as  Correct,  and  that  the  accuracy  of 
such  admeasurement  had  been  confirmed  by  persons  sent  by  his  majesty's 
government  to  measure  the  timber;  that  he,  Hoggart,  then  stated  the  number 
of  loads  of  timber  and  the  number  of  stores,  and  the  contents  thereof  in  the 
several  cuts,  cut  by  cut,  as  the  same  appeared  on  the  said  admeasurement ; 
that  he  also  stated  the  estimated  value  of  such  timber  from  the  valuation 
which  had  been  sent  to  him  along  with  the  account  of  quantities ;  and  that 
he  declared  that  the  estate  was  offered  for  sale  with  and  under  an  .express 
warranty  on  the  part  of  the  proprietor,  that  the  quantity  of  timber  trees, 
stores,  underwood,  and  saplings  thereon  was  to  the  amount  represented  by  the 
said  admeasurement." 

The  results  of  the  actual  admeasurements  of  the  timber  and  stores  in  the 
sixteen  cuts  of  the  woodlands  were  verified  by  the  surveyors  who  had  made 
the  admeasurements. 

Turner,  who  had  surveyed  the  woods  in  1824,  o^  behalf  of  his  majesty's 
government,  proved  that  he  had  then  valued  them  at  47,75 1 Z.  17*.  5^d. ;  that, 
in  October,  1824,  a  meeting  took  place  between  him.  Turner,  and  the  plain- 
tiff and  his  solicitor  Tovey,  in  the  presence  of  one  of  the  commissioners  of 

woods  ai\d  forests,  and  the  secretary  of  that  board,  for  the  purpose  of 
[*210]    endeavouring  to  explain  and  adeount  for  the  difference  ""between  the 

admeasurement  made  by  him.  Turner,  and  the  admeasurement  fur- 
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nished  by  the  ^ptiMntiff;  that  it  was  thfti  stated  by  To^ey  that  the.UMr  ud- 
meawirement  was  aa  estimate,  which  had  been*  made  by  a  Mr.  Lees  from 
■  v.ew  only ;  ^t  it  was  agree4,that  Turner  and  Xees  sfiould  tpgeth^  admea- 
sure cxH  No.  2,\  and  they  accordingly  met  ^r  tb^Ct  purpose ;  that  ttie  mode 
•of  admeasurement  i^^ed  to  be  J^fojsaed  by  Lees  wps  contrary  to  the  usual 
mode  of  j||B8auring  timber,  and  caleulatecl  to  make  the  quantity  appear  much 
greater.j|Min it  really  was;  that  he,  Turner,  objected  thereto,  and  required 
that  the  usual  mode  of  measurement  should  be  pursued  ;  but  Lees  stated  thai; 
Mr.  Tovey  insisted  cipon  the  adopti«M»  of  tb6  mode  proposed  by  him  ;  that 
he,  Turner,  thereupon  consented  to  that  mode,  observing  that  a  reduced  price 
must,  in  consequence,  be  put  upon  th^  timber ;  and  that,  accordingly,  the 
timber  in  cut  No.  2,  was  measured  in  the  way  insisted  upon  by  Lees;  that, 
in  the  account  furnished  by  the  plaintiff  to  ttie  commissioners,  the  quantity 
of  timber  contained  in  the  timber,  trees  and  stores  in  cut  2,  was  made  to 
amount  to  1022  loads ;  but,  upon  the  admeasurement  made  by  Lees  and  him,  • 
Turner,  jointly,  the  quantity  of  timber  in  these  trees  and  stores  was  ascer- 
tained, even  according  to  the  mode  of  measurement /oliowed  by  Lees,  to  be 
841  loads  and  no  more ;  from  which  10  loads  were  to  be  deducted,  as  belong- 
ing to  cut  No.  1. ;  that,  in  May,  1825,  a  Iheeting  took  place  in  London  be- 
tween Tovey,  Lees,  and  Turner,  before  the  commissioners  of  woods  and  fo- 
rests, when  the  difference  as  to  cut  2,  between  the  original  account  furnished 
by  the  plaintiff  sind  the  result  of  the  last  admeasurement  was  the  subject  of 
discussion;  that,  to  the  best  of  his  recollection  and  belief,  the  plaintiff  was 
present  at  the  meeting ;  that  he,  Turner,  stated  to  the  commissioners  his 
opinion  that  the  difference  in  quantity  between  the  plaintiff's  original 
account  and  the  actual  'admeasurement,  which  had  been  ascertained    [*211] 
to  exist  as  to  cut  No.  2.,  should  be  taken  to  extend  in  proportion  over 
the  whole  wood,  whereby  a  deduction  of  one-third,  or  thereabouts,  from  the 
whole  quantity  of  timber  stated  by  the  plaintiff  would  be  effected  ;  and  that, 
in  his  judgment  and  belief,  a  deduction  to  that  amount  from  the  quantity  of 
timber,  represented  by  the  plaintiff  to  be  on  the  estate,  was  necessary,  iu  or- 
der to  arrive  at  a  fair  and  proper  estimate  of  the  value. 

The  surveyors  and  Turner  also  deposed,  that,  from  the  manner  in  which 
the  number  and  quantity  of  stores  within  the  sixteen  cuts  were  stated  in  Lees' 
admeasurement,  it  appeared  that,  so  far  as  regarded  the  stores  at  least,  the 
number  and  quantity  were  obtained  by  him  upon  view,  and  not  from  any  ac- 
tual enumeration  or  admeasurement ;  and  that,  in  such  a  mode  of  making  an 
estimate,  he  would  necessarily  be  liable  to  great  error.  ^ 

On  the  other  hand  the  plaintiff  |wore,  that  he  never  in  any  manner  autho- 
rized or  directed  Hoggart  to  warrant  that  the  quantity  of  timber  standing  on 
the  estate,  according  to  the  admeasurement  and  valuation  furnished  to  him, 
was  correct,  and  might  be  relied  on,  or  to  any  such  effect ;  that  on  the  moru" 
ing  of  the  sale,  no  conversation  wfctever  passed  between  him  and  Hoggar 
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on  the  subject  of  sueb  a  warranty ;  and  that  he  had  no  conversation  with 
Hoggart  on  the  morning  of  the  day  of  sale,  except  in  the  presence  of  Tovey. 
Tovey  confirmed  this  statement ;  and  Tovey  ftirther  swore  Iftht  he  had 
had  great  experioDce  in  the  sale  of  timber,  and  of  estates  with  timber  upon 
them,  and  that,  knowing  how  much,  ac^rttding  to  diflerent  modes  of  admea- 
surement, the  quantity  of  timber  on  an  estate  might  appear  to  vary, 
[*212]  he  had  never,  in  any  such  sales,  stated  or  *wal'ranted  the  adsieasure- 
ment  of  timber  or  stores  ;  that,  in  settling  the  particulars  of  sale,  if 
Hoggart  had  introduced  any*statement  of  measure  or  quantity,  he  *should 
most  decidedly  have  objected  to  it,  the  more  especially  from  his  being  well 
satisfied  that  a  contested  admeasurement  of  so  great  a  quantity  of  timber  and 
stores  as  were  upon  the  estate  in  question  might  take  up  eight  or  nine  months : 
that,  when  he  received  Hoggart's  letter  of  the  28th  of  September,(a)  he  con- 
sidered the  expression  '<  the  quantity  and  value  we  have  set  forth  "  to  refer 
only  to  the  amount,  in  value,  of  timber  and  coppice  which  might  be  cut  in 
three  years  next  after  the  sale,  and  not  to  any  admeasurement  of  timber,  there 
having  been  in  fact  no  such  admeasurement  set  forth  in  the  particulars :  that 
he  did  not  send  the  valuation  and  admeasurement  with  any  authority  to  Hog- 
gart to  warrant  their  accuracy,  or  with  any  expectation  that  Hoggart  would 
do  so,  but  under  an  expectation  only  that  any  persons,  to  whom  Hoggart 
might  show  the  admeasurement,  would  consider  it  as  an  admeasurement  pro- 
cured by  Partridge,  upon  which  they  would  place  what  reliance  they  thought 
fit:  that  he,  Tovey,  never  saw  Hoggart  upon  the  business  of  the  sale,  until 
the  19th  or  20th  of  October,  1826,  and,  as  he  believed,  not  till  the  morning 
of  the  20th  ;  that  he  never,  at  any  time  previous  to  the  20th  of  October,  made 
any  communication  to  Hoggart  concerning  any  admeasurement  of  the  timber 
by  the  agents  of  his  majesty's  government ;  and  that  he  did  hot,  on  the  said 
20th  of  October,  inform  Hoggart  that  the  admeasurement  of  the  government 
agents,  as  to  the  whole  or  any  part  of  the  wood,  agreed  with  the  plaintifi"'s, 
or  nearly  so,  except  that,  on  the  morning  of  the  sale,  the  deponent  informed 
Hoggart  that  cut  No.  2.  had  been,  by  consent  of  the  plain  tifi*  and  of 
[*213]  the  commissioners  of  woods  and  'forests,  measured  by  both  their  sur- 
veyors, and  that  their  admeasurements  of  that  cut  did  agree,  or 
nearly  so. 

The  plaintiff  and  Tovey  both  swore,  that,  at  the  sale,  Ho^art  did  not  give 
any  warranty,  and  that  he  expressly  stated  that  he  would  not  warrant  the 
accuracy  of  the  admeasurement  Five  other  persons,  who  were  present  at 
the  sale,  concurred  in  stating  that  no  warranty  was  given  by  Hoggart ;  and 
two  of  them  swore,  that  he  expressly  decided  that  the  quantity  of  timber  was 
not  warranted. 

Tovey  further  stated,  that  Lees'  valuation  and  measurement  were  made 
originally  in  1820,  with  a  view  to  a  partition  of  the  family  estates,  to  which 

(a)  See  supra,  p.  9|^. 
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tfa^  plaintiff  and  his  sistem'were  entitled  in  equal  shares :  that,  in  1824,  while 
the  negotiation  with  the  commissioners  of  woods  and  forests  was*  going  on, 
Tovey  desired  Lees  to  make  a  new  Y&Iualioft  of  the  timber,  and  an  estimate 
of  its  quantity ;  that  Lees  informed  Tovey  that,  having  made  an  admeasure- 
meiU  of  the  wood  so  recently  as  1820,  it  was  Bt)t  neeeffsary  to  make  a  new 
a9mea9uiement  of  the  whole  wood ;  that  it  wodld  be  sufficient  to  view  the 
wood,  and  measure  parts  of  it,  to  justify  a  certain  addition  for  growth  to  the 
former  admeasurement ;  that  the  mode,  by  which  Lees  obtained  his  quanti- 
tities  in  the  valuation  made  in  1824,  was  by  taken  the  admeasurement  in  his 
valuation  of  1820  as  the  basis  of  it,  and  making  an  average  addition  upon  the 
whole-wood,  according  to  such  increase  of  wood  as  his  experience  had  shown 
him  usually  took  place  in  property  of  that  description ;  that  Lees,  on  that  oc- 
casion, stated,  that,  though  some  of  the  older  and  thick  divisions  might  have 
increased  but  little  for  many  years,  yet  the  others  would  make  up  for  their 
deficiency ;  that  Turner,  in  his  original  admeasurement,  made  cut 
No.  2  contain  242  loads  42  feet  and  a  half  ""less  than  the  result  of  the    [*2I4] 
admeasurement  made  jointly  with  Lees ;  that  Tovey  called  the  atten- 
tion of  Lees  to  the  circumstance,  that  he.  Lees,  in  his  valuation  made  in  1824, 
had  stated  the  timber  trees  and  stores  in  cut  No.  2  to  contain  1022  loads, 
whereas,  on  the  joint  admeasurement  of  Turner  and  himself,  he  had  made 
the  same  amount  to  only  840  loads  and  44  feet ;  that  Lees,  in  explanation  ob- 
served, that  there  were  some  of  the  large  divisions  of  the  wood,  which,  from 
having  had  a  most  unusual  number  of  timber  trees,  saplings,  and  stores  left  to 
stand  at  the  last  fall,  had  become  so  dense  and  clustered,  that  they  had  made 
little  or  no  improvement  for  several  years  past;  that  Turner  expressed  the 
same  opinion  to  the  deponent,  and  both  Turner  and  Lees  stated  that  cut  No. 
2  was  one  of  that  description,  and  had  improved  but  little,  if  at  all,  for  many 
years  past,  from  being  so  crowded  with  timber,  stores,  and  wood^  that  the  sun 
and  air  could  not  have  free  circulation  in  it;  that  the  deponent  inquired  of 
Lees  whether  the  other  cuts  or  divisions  would  come  up  to  their  measure- 
ments as  stated  by  him,  when  Lees  answered,  that  he  had  no  doubt  they 
would  do  so,  and  wojild  also  make  up  for  the  deficiency  in  cut  No.  2 ;  that 
the  treajty  with    the   commissioners   of  woods  and  forests  continued  till 
July,  1825,  when  it  was  broken  off  in  consequence  of  their  offering  only 
66,074i.  for  the  estate,  while  Pahridge  refused  to  take  less  than  75,000/. ;  and 
that  the  property  was  fully  worth  the  price  at  which  the  petitioner  had 
bought  it 

Mr.  Bickersteihj  Mr.  Knight,  and  Mr.  Wigram,  for  the  petitioner : — A 
party,  who  applies  for  leave  to  file  a  bill  of  review,  must  make  out  two  things 
to  the  satisfaction  of  the  court ;  first,  that  the  new  matter,  to  which 
the  application  relates,  is  relevant  and  material ;  and,  secondly,  'that    [*215] 
such  new  matter  was  not  discovered  in  time  to  admit  of  his  having 
the  benefit  of  it  in  the  regular  course  of  the  proceedings  in  the  cause, 
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and  that  laches  is  net  impiTliibie  to  him,  becaH^^  ifr  was  not  discovered  in 
time.         •  ,. 

I.  The  new  matter,  in  this  ctee,"  is  relj^vant  and  material.  "  If  the  courl^ir; 
satisfied,"  says  Lord  Bfede9ddle,(a)  "that  the  new  matter  is  relevant  and  ma-*' 
terial,  and  stich  as  i|4gRi  pAAably  have  occasioned  a  different  determinatioD, 
it  will  permit  a  bill  of  revtew  ^  be  filed.''  Here  it  is  not  merel5i  probaWe, 
but  certain,  that  a  different  decfl-ee  would  have  been  made,  if  (he  newly  dis- 
covered matter  had  been  stated  as  a  defence  in  the  answer.  A  defendant,  in 
a  suit  for  specific  performance,  may  insist  upon  matter,  thougli  not  in  writing, 
which  shows  that  it  would  be  unjust  to  carry  the  written  agreement  into 
effect.  So  strictly  does  a  court  of  equity  adhere"  to  the  rule  of  refusing  to  in- 
terfere where  fraud  or  misconduct  can  be  imputed  to  the  party  calling  for  its 
assistance,  that  a  mere  ambiguity  in  the  wording  of  a  contract  has  been  con- 
sidered a  sufficient  ground  for  not  decreeing  specific  performance,  even  where 
no  extrinsic  fraud  was  alleged.  Harriet  v.  Yielding^{b)  ERgginson  v. 
Clowes.{c)  Any  thing  amounting  to  incorrectness!  of  conduct  on  the  part  of 
the  plaintiff,(d)  and,  afortwri^  fraud  or  misrepresentation,  constitute  a  per- 
sonal bar  to  him  in  a  suit  for  specific  performance.(6) 

The  misrepresentations,  in  this  case,  whether  intentional  or  not,  are 
[*216]  clearly  made  out.  The  transactions  *and  communications  prior  to 
the  sale  can  scarcely  be  considered  as  in  dispute ;  for  though  the  re- 
spondent and  his  solicitors,  in  direct  contradiction  to  what  Hoggart  has 
expressly  sworn,  say,  that  they  never  authorized  Hoggart  to  warrant  the 
quantity  of  timber,  it  is  not  necessary  to  weigh  the  oral  evidence  on  that 
point.  The  denial  of  Hoggart's  authority  to  warrant  the  timber  is,  for  every 
legal  purpose,  disproved  by  tiie  correspondence  between  Hoggart  and  Messrs. 
Tovey  and  James.  Hoggart,  in  his  letter  of  the  28th  of  September,  asks  for 
a  statement  of  the  quantity  of  timber  on  the  property,  in  order  to  remove  all 
doubts,  on  that  head,  from  the  minds  of  persons  making  inquiries  with  a 
view  to  the  intended  sale.  Tovey  and  James,  in  their  answer,  send  Hoggart 
two  papers, — one,  containing  a  statement  of  the  quantity  of  timber-^the 
other,  a  money  valuation  of  the  estate ;  and  they  direq^  him  not  to  show  the 
latter  document.  The  direction  not  to  show  the  latter  is  conclusive  to  prove 
that  the  former  paper,  in  compliance  with  Hoggart's  request,  was  sent  for  the 
purpose  of  being  shown  to  intending  purchasers.  When,  therefore,  Hoggart 
delivered  that  paper  to  the  petitioner,  and  made  the  representations  respecting 
it,  which  we  now  complain  of,  he  was  acting  within  the  letter  of  an  express 
authority.    In  law,  as  in  common  sense,  such  a  representation,  under  such 

{a)  Treatise  on  Pleading,  4th  edit.  p.  84,  85. 

{b)  3  Scb.  dc  Lef.  554,  558. 

(0  15  Ves.  516.     1  Vea.  <S&  B.  5Q4. 

{d)  Cadman  v.  Horner ^  18  Yes.  1 1.     Scott  v.  Ilanion,  1  Sim.  14.  [15,  n.  I.]  . 

(0  Oarenumt  y.  Tasiurgh^  1  Jac.  <Sc  W.  120.     18  Vet  11. 
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circuDMtances,  is  equivalent  to  a  warranty.     Lysney  v,  SelbyJ^a)  Pasley  v. 
F^f0^{bym^      V.  Stevens.{c) 

The  implied  Mrthority  of  the  auctioneer,  independently  of  extrinsic  mat- 
ter,  would,  of  itself,  be  sufikient  to  render  the  warranty  binding;  and  the 
wanl'oC  an  exprets  authority  in  the  auctioneer  to  give  the  warranty 
•would  not  invalidate  the  defence  on  which  we  rely.     In  Winch    [*217] 
▼.  WinchesteTfid)  the  auctioneer  had  no  authority  to  give  the  war- 
ranty upon  which  the  defence  in  that  case  was  founded. 

The  truth  of  the  allegation,  that  Hoggart,  at  the  sale,  warranted  the  tim- 
ber, is  controverted.  Hoggart,  however,  who  must  best  know  what  he  said 
and  did,  confirms  the  statement  of  the  petitioner ;  and  two  most  respectable 
witnesses,  who  attended  the  sale,  depose  to  the  same  effect.  It  is  admitted, 
on  all  hands,  that  he  read  the  statement,  and  specified  from  it  the  quantities 
of  timber  on  each  of  the  sixteen  cuts.  Is  it  likely  that,  after  the  correspon- 
dence which  had  taken  place  between  him  and  Messrs.  Tovey  and  James, 
and  the  representations  which  he  had  made  to  the  petitioner,  he  should  have 
done  all  this  merely  for  the  purpose  of  adding,  that  bidders  were  not  to  r^y 
on  the  accuracy  of  the  quantities  as  specified  in  that  document. 

Even  if  the  warran  y  at  the  sale  be  not  satisfactorily  made  out  in  evidence, 
there  remains,  at  least,  the  admission  that  Hoggart  at  the  sale  declared,  that 
Lees'  measurement  agreed  with  that  of  government,  and  that  its  accuracy 
might  be  relied  upon.  Now,  Lees'  measurement  did  not  agree  with  that  of 
government ;  for,  even  as  to  cut  No.  2,  the  joint  measurement  of  Turner  and 
Lees  was  objected  to  by  Turner  as  the  result  of  an  unusual  and  unfair  mode 
of  measuring ;  and  so  far  was  Lees'  measurement  from  being  one  which  could 
be  relied  upon,  that,  in  the  only  instance  in  which  its  accuracy  had  been  tried, 
namely,  in  the  measurement  of  cut  No.  2,  it  was  found  to  exceed  the  true 
quantity  of  timber  in  the  proportion  of  1022  to  847;  and  it  was  accord- 
ingly corrected  as  to  that  particular  cut.  The  paper  delivered 
♦by  Hoggart  to  the  petitioner,  and  read  at  the  sale,  was,  as  to  quanti-  [*218] 
ty  of  timber,  the  result  of  Lees'  measurement,  corrected  as  to  cut 
No.  2  only,  and  left  uncorrected  as  to  the  other  fifteen  cuts.  The  respon- 
dent was  present  at  the  sale,  and  heard  the  representations  which  Hoggart 
made.  He  knew  them  to  be  unfounded,  for  he  was  present  both  at  the  meet- 
ing with  the  agents  of  government,  which  led  to  the  partial  correction  of  Lees' 
measurement,  and  at  the  subsequent  meeting,  also,  at  which  the  correction  of 
cut  No.  2  was  actually  made ;  and  yet  he  suffered  Hoggart's  misrepresentations 
to  go  forth  uncontradicted.  The  respondent  is  clearly  implicated  in  the  mis* 
conduct  of  his  agent.  In  Edwards  v.  M^LeayJ^e)  Sir  W.  Grant  set  aside  a 
sale  of  lands,  the  conveyance  of  which  had  been  executed,  because  the  ven* 
dor  had  improperly  concealed  a  fact  relating  to  the  title  of  part  of  the  lands, 
which,  if  communicated  to  a  purchaser,  was  calculated  to  depress  the  price 

(a)  2  Ld.  Raym.  1118.    (6)3T.R.57.    (c)  3  D.  &  C.  633.    (^  1  Yes.  <&  B.  375.    (OCowp.308. 
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of  the  estate.  Iq  Beaumont  v.  Dukesj^a)  Sir  T.  Plumer  refused  to  enforce 
a  contract  for  the  purchase  of  lands,  because  the  seller  bad  iropieptrlf  made 
representations  which  were  calculated  to  enhance  the  price  of  the  estate. 
Buxton  V.  Lister{b)  is  to  the  same  effect.'  The  principle  of  these  cases  is  ap- 
plicable here  That  the  timber  had  been  measured  by  a  person  of  leputed 
skill,  was  a  circumstance  calculated  to  enhance  the  price  of  the  property ; 
that  the  measurement  so  made  had  been  proved  to  be  grossly  inaccurate  as  to 
one  cut,  was  a  circumstance  calculated  to  destroy  its  weight  as  to  the  remain- 
ing fifteen  cuts.  If  the  respondent  thought  proper  to  put  forth  Lees'  measure- 
ment at  all,  he  was  bound,  both  in  law  and  in  common  fairness,  to  have  dis- 
closed the  qualifying  circumstances,  by  which  its  weight,  as  a  criterion  of 

value,  was  wholly  destroyed. 
[*2I9]  *Again,  the  paper  delivered  by  Hog^art  to  the  petitioner  was  repre- 
sented to  be  the  result  of  an  actual  measurement  of  the  timber ; 
whereas  it  is  clear  that  it  was  a  mere  estimate  of  quantity,  which  had  been 
proved,  as  to  one  cut  at  least,  to  be  as  inaccurate,  in  fact,  as  the  mode  in  which 
it  was  made  was  loose  and  unsatisfactory.  This  alone  is  sufficient  for  the 
purposes  of  a  defence.    (10  Ves.  305.) 

That  part  of  the  petitioner's  case,  the  truth  of  which  cannot  be  contro- 
verted, would  sustain  an  action  for  deceit  at  common  law,(c) — the  severest 
test  by  which  the  substantial  merits  of  his  claim  can  be  tried.  This  court, 
however,  having  given  the  respondent  the  benefit  of  equitable  relief  on  the 
contract,  will  not  send  the  petitioner  to  law,  where  his  remedy  would  be  more 
difficult  and  less  complete,  and  where  the  justice  of  the  case  might  be  preju- 
diced by  the  proceedings  which  have  taken  place  here. 

It  is  in  vain  to  say  that  the  respondent  really  placed  confidence  in  Lees' 
measurement,  and  that  the  case  ought  not  now  to  be  opened  for  the  purpose 
of  charging  him  with  an  unintentional  misrepresentation.  A  party  is  not 
justified  in  making  statements  of  the  truth  of  which  he  is  not  certain.  In 
Schneider  v.  Heathj{d)  Mansfield,  C.  J.  says,  "  It  signifies  nothing,  whether  a 
man  represents  a  thing  to  be  difierent  from  what  he  knows  it  to  be,  or  whe- 
ther he  makes  a  representation  which  he  does  not  know  at  the  time  to  be  true 
or  false,  if,  in  point  of  fact,  it  turns  out  to  be  false."  Moreover,  con- 
[*220]  fidence  in  Lees'  measurement,  fafter  the  correction  of  *cut  No.  2, 
was  impossible.  Such  confidence  would  have  been  irrational  cre- 
dulity. 

II.  The  second  point  involves  two  questions : — first,  whether  the  new  mat- 
ter was,  in  fact,  discovered  in  time  to  admit  of  its  being  introduced  in  the 
regular  course  of  the  proceedings  in  the  cause  ?  And,  secondly,  whether 
laches  is  imputable  to  the  petitioner,  because  it  was  not  discovered  in  time  to 

(a)  1  Jac.  423.  (b)  3  Atk.  383. 

(c)  Lysneyv.  Selby,  2  Ld.  Raymond,  1118.    Dob€a  v.  Sttoens,  3  B.  &  C.  623. 

{di  3  Camp.  506. 


CASES  IN  CHANCERY.  221 

1828. — Partridge  v.  Usborne. 

admit  of  its  being  introduced  in  the  regular  course  of  the  proceedings  in  the 
cause?  "^ 

The  earliest  moment,  at  which  the  petitioner  had  any  reason  to  suspect 
the  truth  of  the  representations  made  to  him  respecting*  the  quantity  of 
timber  on  the  estate,  was  in  May,  1827.  The  latest  moment  at  which 
he  could  have  introduced  the  new  matter  in  the  original  cause,  is  deter^ 
mined  by  the  order  of  the  6th  of  November,  1826.  Is  there,  then,  any 
ground  on  which  laches,  or  a  want  of  due  diligence,  can  be  imputed  to 
him? 

As  to  the  second  point: — The  law,  in  the  first  instance,  casts  upon  a  pur- 
chaser the  obligation  to  inform  himself  of  all  material  facts  relating:  to  the 
subject  matter  of  the  contract;  but  if  a  vendor,  at  the  time  of  a  contract,  will 
take  upon  himself  to  make  representations  as  to  material  facts,  and  thereby 
lull  the  caution  of  the  purchaser  asleep,  the  purchaser,  as  between  himself 
and  the  vendor,  is  justified  in  relying  upon  them.  In  Lysney  v.  Selby,{a) 
the  seller  of  an  estate  represented  to  the  purchaser  that  the  rents  were  of  a 
given  amount.  The  estate  was  conveyed  to  the  purchaser,  who, 
after  the  'conveyance,  discovered  that  the  rents  were  of  less  annual  [•221] 
amount  than  the  seller  had  represented  them  to  be.  From  the  report 
of  that  case,  it  would  appear  that  the  purchaser  did  not  wholly  rely  upon  the 
representations  of  the  seller,  but  made  inquiries  elsewhere.  The  court,  how 
ever,  was  clearly  of  opinion,  that  the  purchaser  was  not  bound  to  inquire  as 
to  the  tnith  of  the  representations  made  by  the  seller,  and  that  he  might  re- 
cover compensation  in  damages  for  the  deceit.  In  Dobell  v.  Stevensj{b)  the 
seller  of  a  public  house  represented  to  the  purchaser  that  a  certain  average 
quantity  of  spirits  was  sold  in  the  house  per  month.  The  house  was  assigned 
to  the  purchaser,  who  afterwards  discovered  that  the  representations  of  the 
seller,  as  to  the  quantity  of  spirits  sold  in  the  house,  were  false.  On  the 
cross  examination  of  the  plaintiff's  witnesses,  it  appeared,  that  the  treaty  for 
the  sale  of  the  house  took  place  on  the  premises ;  that  the  misrepresentations 
complained  of  were  made  there ;  that  the  account  books  of  the  seller  were 
in  the  house  at  the  time,  and  might  have  been  inspected  by  the  purchaser ; 
and  that  the  truth  of  the  case  would  have  appeared  by  the  inspection  of  the 
books.  The  court,  however,  was  clearly  of  opinion,  that  the  plaintiff  was 
entitled  to  recover  damages.  In  Buxton  v.  Lister, {c)  the  seller  of  some  tim- 
ber represented  to  the  purchaser  that  the  timber  had  been  measured  and 
valued  by  two  persons  of  judgment,  whom  he,  at  the  time,  named  to  the 
purchaser.  The  purchaser  made  no  inquiries,  but  contracted  for  the  pur- 
chase of  the  timber  in  reliance  upon  the  vendor's  representations ;  and 
Lord  Hardwicke  held,  that  the  conduct  of  the  seller  was  a  bar  to  any 
claim  on  his  part  for  a  specific  performance  of  the  contract.    In  fact,  to 

(a)  2  Ld.  Raym.  1118.  {b)  3  B.  &  G.  GS3.  (c)^  Atk.  383. 
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say  that  a  purchaser  may  rely  upon  the  representations  of  a  sel- 
["222]  ler,  and  to  hold  at  the  same  *time  that  he  is  guilty  of  laches  in 
so  doing,  would  be  a  contradiction  in  terms.  It  would,  indeed,  be 
monstrous,  if  a  party,  who  had  misled  another  by  misrepresentations,  could 
afterwards  be  heard  in  a  court  of  justice  to  all^e,  that  the  very  party,  whom 
he  had  so  misled,  was  guilty  of  laches,  because  he  had  given  credit  to  those 
misrepresentations. 

The  omission  of  Usborne  to  state  in  his  answer  the  circumstances  now 
brought  forward  by  the  petition,  proves  the  confidence  which  he  places  in  the 
representations  of  the  respondent.  Laches,  in  such  a  case,  will  run  only  from 
the  time  when  the  deceit  was  discovered ;  and  since  the  first  of  May,  1827, 
there  has,  in  this  case,  been  a  diligent  prosecution  of  the  question  by  the  peti- 
tioner. 

III.  There  is  a  third  point  which  requires  to  be  noticed.  It  will  probably 
be  contended,  on  the  other  side,  that  a  bill  of  review,  in  respect  of  matter 
newly  discovered,  can  be  maintained  only  where  such  new  matter  can  be 
used  as  evidence  to  prove  something  which  was  in  issue  in  the  original  cause ; 
that  a  bill  of  review,  or  supplemental  bill  in  the  nature  of  a  bill  of  review 
cannot  be  filed  for  the  purpose  of  tendering  a  totally  new  issue ;  and  that,  in 
the  present  case,  the  alleged  new  matter  is  not  evidence  of  any  all^fation 
made,  or  issue  raised,  by  the  defendants  answer  in  the  original  suit,  but  ten- 
ders a  new  issue  altogether  unconnected  with  any  issue  raised  by  the  plead- 
ings. The  point  is  adverted  to  by  Lord  Redesdale  as  one  on  which  a  doubt 
had  been  entertained,  and  he  refers  to  a  case  of  Paiterson  v.  Slaughier  in 
Ambler  ;(a)  but  he  alludes  to  the  doubt  only  for  the  purpose  of  re- 
[*223]  cording  his  deliberate  opinion  that  it  was  not  *well  founded.(fr)  "In 
the  case,"  says  he,  "  where  the  doubt  before  mentioned  appears  to 
have  been  stated,  the  new  matter  discovered,  and  alleged  as  a  ground  for  a 
bill  of  review,  was  a  purchase  for  a  valuable  consideration,  without  notice  of 
the  plaintiff's  title.  This  could  only  be  used  as  a  defence ;  and  it  seems  to 
have  been  thought,  that,  although  it  might  have  been  proper,  under  the  cir- 
cumstances, if  the  new  matter  had  been  discovered  before  the  decree,  to  have 
allowed  the  defendant  to  amend  his  answer  and  put  it  in  issue,  yet  it  could 
not  be  made  the  subject  of  a  bill  of  review,  because  it  created  no  title  para- 
mount to  th0  title  of  the  plaintiff,  but  merely  a  ground  to  induce  a  court  of 
equity  not  to  interflBre."(c) 

In  Young  v.  Keighlf/,{d)  Lord  Eldon  says,  ''  As  far  as  I  can  ascertain 
what  the  court  permits  with  regard  to  bills  of  review  upon  facts  newly  dis- 
covered, the  decisions  appear  to  have  been  upon  new  evidence,  which,  if  pro- 
duced in  time,  would  have  supported  the  original  case,  and  are  not  applica- 
ble where  the  original  cause  does  not  admit  the  introduction  of  the  evidence, 

(a)  Amb.  393.  {b)  TreatiM  on  PiMd,  86»  87, 4Ui  edit*  (c)  Treatiie  on  Plead,  87. 

id)  16  Yes.  354. 
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as  not  being  put  in  issue  originally."    There  are  no  other  authorities  which 
countenance  the  doubt  under  consideration.(a) 

The  propriety  of  the  decision  in  Ambler  may  be  admitted  without 
prejudice  to  the  general  question.  The  'new  matter,  in  that  case,  [*224] 
did  not  bear  upon  the  merits  of  the  cause  in  which  the  decree  sought 
to  be  reviewed  was  made.  It  did  not,  as  in  the  case  now  before  the  court, 
show  that  the  decree  complained  of  was  in  itself  unjust.  The  effect  of  the 
new  matter  in  that  case,  if  admitted,  would  have  been — not  to  review  a  de- 
cree, which,  upon  the  merits,  was  erroneous,  but  to  shut  out  the  merits  of  the 
case  altogether,  and  to  let  in  a  new  defence  of  a  nature  purely  technical.  It 
was  not  likely  that  a  court  of  equity  should,  under  such  circumstances,  listen 
to  an  application,  which,  it  is  admitted,  is  always  addressed  to  the  discretion 
of  the  court.  Moreover,  the  grounds,  upon  which  a  purchase  for  value  is  re- 
cognized as  a  defence  in  equity,(6)  might,  after  decree,  apply  with  as  much 
force  to  the  party  in  whose  favor  the  decree  had  been  made,  as  to  the  party 
who  sought  to  reverse  it. 

The  passage  from  Vesey  does  not  even  in  terms  convey  any  expression  of 
Lord  Eldon's  opinion  on  the  point ;  and  Young  v.  Keighly  was  decided 
upon  another  ground.  It  is  highly  probable  that  Lord  Redesdale  (who 
scarcely  ever  refers  to  modern  authorities)  had  Young  v.  Keighly  in  his 
mind,  when  he  wrote  the  passage  which  has  been  referred  to.  In  the  second 
edition  of  his  work,  the  passage  is  not  found.  The  case  of  Young  v.  Keighly 
came  before  Lord  Eidon  in  1809 ;  and  in  the  third  edition  of  Lord  Redes- 
dale's  book,  which  was  published  in  1814,  he,  for  the  first  time,  states  the 
point,  and  records  his  opinion  against  its  soundness. 

Authority,  therefore,  upon  the  whole,  is  in  favor  of  the  petition.    Then,  is 
there  any  thing  in  principle  to  oppose  it?    Suppose  a  secret  trust 
under  a  will,  and  a  decree  made  for  carrying  the  trusts  of  the  will  *into    [*226] 
execution :  is  a  party  to  have  no  relief,  when  he  discovers  the  trust, 
because  he  was  ignorant  of  it  when  the  cause  was  heard  ?    The  contrary 
has  been  decided.    Barnes  v.  Offer.{c)     The  case  of  Roberts  v. 

(a)  In  Blake  v.  fWer,  (3  Ball  6l  Beattie,  462,)  Lord  Manners  says,  "  In  the  answer,  the  defend- 
ant  has  relied  on  her  being  a  purchaser  for  valuable  consideration,  and  on  length  of  time  as  her  de- 
fence. Now,  the  object  of  the  supplemental  bill  is  to  abandon  the  original  defence,  and  to  rely  on 
the  plaintiff  being  barred  by  a  deed  of  compromise.  According  to  the  opinion  of  Lord  Eldon  in  the 
case  I  referred  to,  (Young  ?.  Keighly)  this  cannot  be  done." 

ib)  Mitf.  109. 

(c)Barni8  V,  Offer. 
1B25;  December  20. 

R.  Basnss,  by  his  will,  bearing  date  the  18th  of  Febraary,  1622,  doTised  unto  George  Offer,  his 
heirs  and  assigns,  certain  freehold  messuages  and  hereditaments  ;  and  he  devised  the  residue  of  his 
real  estate  to  his  brother  John  Barnes.  Robert  Barnes  died  on  the  2d  of  May,  leaving  John  Barnes 
his  heir  at  law. 

In  NoFember,  1823,  John  Barnes  filed  a  bill  against  Offer  and  other  defendants,  one  of  the  objects 
of  which  was  to  have  the  will  of  R.  Barnes  established,  and  the  trusts  of  it  carried  into  execution  : 
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[*226]  *Kingsley(a)  supports  the  same  rational  view  of  the  subject  The 
difficulty  of  admittinp^  new  matter,  not  in  issue  in  the  cause,  is  sup* 
posed  to  consist  in  this, — that  matter  not  in  issue  in  the  cause  cannot  be  no- 
ticed by  the  court.  Now,  this  is  not  universally  true.  The  court,  indeed, 
cannot  make  a  decree  upon  matter  not  in  issue  in  a  cause ;  but  if  matter 
which  would  constitute  a  defence,  be  disclosed  by  the  evidence  in  a  cause, 
though  not  put  in  issue  by  the  pleadings,  the  court  will  so  far  notice  it,  as  to 
direct  inquiries ;  and  if  the  result  of  these  inquiries  be  to  show  a  case  that 
would  make  a  specific  performance  improper,  means  will  be  found  to  do  jus- 
tice between  the  parties.  Parken  v.  Whitby.(b)  The  supposed  difficulty, 
however,  does  not,  in  truth,  apply  to  the  case  of  a  bill,  of  review ;  for  the 
office  of  the  bill  of  review  is  to  put  the  new  matter  in  issue.  The  original 
decree  will  be  reviewed  at  the  same  time  that  the  bill  of  review  is  heard ;  and 
then,  as  in  the  conunon  case  of  cause  and  cross  cause  coming  on  to  be  heard 
together,  the  court  will  make  one  decree  in  both  causes,  without  examining 
whether  the  pleadings  in  each  cause,  separately  considered,  would  support 

the  decree  which  is  made  in  both. 
[*227]  *The  allowance,  by  the  Yice-Chanoellor,  of  the  demurrer  to  the 
bill  filed  by  the  petitioner,  does  not  afifect  the  present  question.  Whe- 
ther that  bill  was  or  was  not  defective,  in  not  stating  the  case  with  sufficient 
precision,  is  now  a  matter  of  indifference.  The  demurrer  was  allowed  on  a 
onception  as  to  the  pleadings  and  the  documents  referred  to  in  them,  which 
has  since  been  ascertained  to  be  erroneous  in  fact;  but  the  bill,  being  filed 
without  leave  first  obtained,  was  unquestionably  irregular  in  form ;  and  aa 
appeal  would  therefore  have  been  useless.     The  case  is  now  stated  in  all  its 

and,  on  the  2(]  of  Augnat,  1824,  a  decree  was  made  in  that  aait,  which  ordered,  among  other  tbinga 
that  the  will  of  Robert  Barnes  should  be  established,  and  the  trusts  of  it  performed,  and  that  all  neces- 
sary parties  should  concur  in  conveying  to  Offer  the  estates  devised  to  him. 

In  December  18*25,  John  Barnes,  the  plaintiff,  presented  a  petition,  which,  after  setting  forth  the 
proceedings  in  the  cause,  stated,  that  the  conveyance  to  Offer  bad  not  aa  yet  been  executed  ;  and 
that  the  petitioner,  aince  the  date  of  the  deoree,  had  diacovered  that  the  deviae  to  Offer  was  made  to 
him  upon  some  secret  trust  for  charitable  purposes,  which  the  testator  in  his  lifetime  communicated 
to  Offer ;  that  there  was  some  understanding  or  agreement  between  the  testator  and  Offer,  that  the 
eslate  devised  to  Offer  should  by  him  be  applied  to  such  charitable  purposes  ;  and  that  the  first  infor- 
mdtion,  which  he,  the  plaintiff,  received  of  such  secret  trust,  agreement,  or  understanding  waa  from 
Matthew  Orawford,  an  intimate  friend  of  the  tesutor,  who,  on  or  about  the  35th  of  October,  1835,  in 
a  conversation  with  his,  John  Barnes*  solicitor,  stated  that  Offer  was  appropriating  to  his  own  use  the 
estates  which  Robert  Barnes  had  deviaed  to  him  upon  a  secret  agreement  between  the  testator  and 
him,  that  the  same  should  be  applied  to  certain  charitable  purposes,  the  paniculars  of  which  Crawfonl 
did  not  disclose.  Under  these  circumstances  the  petitioner  insisted  that  the  devise  to  Offer  was  void, 
and  prayed  leave  to  file  a  supplemental  bill  in  th'e  nature  of  a  bill  of  review,  for  the  purpose  of  bring- 
ing before  the  court  the  fact  of  thia  secret  trnst. 

On  the  30tb  of  December,  1835,  an  order  was  made  by  the  Master  of  the  Rolls,  that  the  petitioner 
ahould  be  at  liberty  to  file  a  supplemental  bill  in  the  nature  of  a  bill  of  review,  for  the  purpoaes  in  the 
petition  mentioned.il] 

(a)  1  Ves.  sen.  338.        {b)  1  Tarn,  &  Russ.  366,  and  aee  MiUer  v.  Jackson,  \  Young  <&  J.  65. 

[I]  Vide  Hone  v.  Van  8<MUk,  7  Paige,  330. 
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minuteness  of  detail,  and  is  brought  forward  in  due  form.  What  the  petiti- 
oner now  asks  is — not  relief  upon  tha  merits — ^but  only  an  opportunity  to  try 
the  case  in  a  judicial  manner. 

Mr.  Suffdeuj  Mr.  Prestouj  and  Mr.  jEbe,'for  the  respondent: — A  supple-, 
mental  bill  in  the  nature  of  a  bill  of  review  must  pray  for  some  relief  which 
might  be  had  on  an  original  bill.  The  object,  which  this  petitioner  seeks  to 
accomplish,  is,  to  have  a  written  contract  performed  with  a  parol  variation/ 
That  is  a  jurisdiction  which  does  not  belong  to  the  court.(a)  It  could  not 
grant  such  relief  on  an  original  bill,  and  will  not  give  leave  to  file  a  supjde-^ 
mental  bill  for  a  like  purpose. 

No  instance  can  be  adduced,  in  which  the  discovery  of  new  matter,  not  in 
issue  in  the  original  cause,  has  been  sustained  as  the  ground  of  a  bill  of  re- 
view. In  all  the  precedents  of  bills  of  review,  which  can  be  found,  the  new 
matter  has  invariably  been  matter  to  be  used  as  evidence  in  support 
of  what  was  previously  in  issue.  *The  precedents  of  the  court  are  [*228] 
the  best  interpreters  of  the  law  of  the  court ;  and  the  conclusion  to 
which  those  precedents  lead  is  supported  by  express  authority.  In  Patter^ 
8on  V.  Slaughter,{b)  Lord  Hardwicke  says,  "  All  the  bills  of  review  I  recol- 
lect to  have  known,  were  of  new  matter,  to  prove  what  was  put  in  issue. 
Lord  Effingham's  case  was  so :  he  claimed  under  an  old  entail ;  and  though 
he  afterwards  made  title  under  a  different  entail,  yet  the  issue  was  as  claim- 
ing under  some  old  entail  generally.  In  the  present  case,  it  is  not  new  mat- 
ter to  prove  what  was  put  in  issue,  but  to  prove  a  title  that  was  not  in  issue ; 
and,  therefore,  the  defendant  would  not  be  entitled  to  a  bill  of  review.  The 
authority  of  Lord  Eldon,  in  Young  v.  KeighlyJ^c)  is  equally  express  to  the 
same  effect ;  and  his  observations  there  carry  the  more  weight,  that  he  seems 
to  have  felt  that  he  was  deciding  against  the  probable  substantial  justice  of 
the  case.  Here,  the  only  issue  tendered  by  the  answer  in  the  original  cause, 
was,  that  the  plaintiff  could  not  show  a  good  title.  The  matter  now  brought 
forward  has  no  connection  with  the  point  of  title,  and  seeks  to  raise  a  ques- 
tion altogether  new.  The  petition,  therefore,  seeks  a  relief  which  Lord  Hard- 
wicke and  Lord  Eldon  have  both  declared  not  to  be  according  to  the  course 
of  the  court,  and  which  is  not  warranted  by  a  single  precedent. 

"  Upon  a  supplemental  bill,  in  the  nature  of  a  bill  of  review,"  says  Lord 
Eldon,(<Q  ''  the  question  always  is,  not  what  the  plaintiff  knew,  but  what, 
using  reasonable  diligence,  he  might  have  known.".  When  Partridge  filed 
his  bill  for  specific  performaiice,  it  was  the  duty  of  Usborne  to  state  all  the 
grounds  of  his  resistance.  He  was  well  aware  of  the  alleged  war- 
ranty as  to  the  quantity  *of  timber,  and  he  had  had  ample  time  to  as-  [*229] 
certain  whether  this  supposed  warranty  was  according  to  the  fact. 
If  he  hud  slumbered  previously,  the  filing  of  the  bill  ought  to  have  warned 

{a)  Bat  see  Robinson  v.  Page,  3  Rues.  114.  (b)  Amb.  393. 

(0  16  Vea  348.  (rf)  Yaun^  ▼  Keighljf,  16  Vee.  3S3. 
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him  to  use  due  diligence.  When  called  upon  to  perform  his  contract,  he  was 
bound  to  insist  then  upon  the  warranty,  if  it  constituted  any  ingredient  in  the 
agreement  According  to  bis  own  view  of  the  case,  he  had,  from  the  first, 
a  right  to  say,  that  he  ought  hot  to  be  required  to  perform  the  agreement,  till 
it  was  ascertained  whether  there  was  on  the  estate  a  given  quantity  of  tim- 
ber. He  did  not  do  so ;  and  he  cannot  be  allowed,  after  the  proceedings 
which  have  taken  place,  to  raise  such  a  question  now.  Durham  v.  Lyd- 
deU^(a)  Norris  v.  Le  Neve,{b)  Lord  Portsmouth  v.  Lord  Effinffham,{c)  Ben- 
nett V.  Lee^{d)  Ord  v.  Noel.{e) 

What  is  to  be  deemed  want  of  due  diligence,  if  there  is  no  laches  in 
delaying,  for  more  than  eighteen  months,  to  make  any  inquiry  into  a 
matter  on  which  he  conceived  the  rights  and  liabilities  of  both  parties  were 
to  depend  ? 

And,  ajfter  all,  in  what  respect  could  the  new  matter,  if  introduced  into  the 
cause,  be  material  to  the  result  ?  The  prayer  of  the  petition  shows  that  the 
petitioner  relies  mainly  upon  the  alleged  warranty  given  by  the  auctioneer  at 
the  sale.  The  witnesses,  who  positively  deny  that  any  such  warranty  was 
given,  are  not  only  more  numerous  than  the  witnesses  on  the  other  side,  but 
are  more  deserving  of  credit ;  because,  while  all  of  them  had  strong 
[*230]  motives  to  attend  to  what  passed  at  the  'auction,  they  are  less  mixed 
up  with  the  transaction,  and  have  less  interest,  direct  or  indirect,  in 
the  result.  The  probabilities  are  on  the  same  side.  What  vendor,  who  was 
not  courting  endless  litigation,  would  ever  think  of  warranting  the  number 
of  loads  of  timber  contained  in  woods  of  so  great  extent  ?  But,  if  he  were 
bold  enough  to  venture  upon  such  a  warranty,  would  he  not  have  endeavored 
to  derive  from  it  the  most  ample  benefit,  by  giving  it  the  greatest  publicity, 
and  inserting  it  in  the  conditions  of  sale  ?  The  copy  of  Lee's  statement  was 
sent  to  Hoggart,  merely  to  show  what  the  vendor  conceived  the  quantity  ot 
timber  to  be ;  and  the  communication  of  it  to  Usborne  amounted  to  nothing 
more  than  a  representation  of  what  the  vendor  believed  on  that  subject.  It 
was  for  Usborne  to  determine  how  far  he  should  be  influenced  by  it  in  his 
bidding.  He  is  a  person  who  has  had  a  great  experience  in  the  purchase  of 
woods ;  and  he  could  not  but  be  aware  that  no  reliance  can  be  placed  on 
statements  of  the  quantity  of  timber,  unless  the  particular  mode  of  measure- 
ment, and  the  mode  of  calculation  founded  on  that  measurement,  were  speci- 
fied. One  man  measures  in  one  way,  and  another  in  a  different  way,  and 
slight  diversities  in  the  mode  produce  a  great  difference  in  the  result.  If  all 
that  is  now  set  forth  in  the  petition  had  been  insisted  on  by  the  answer,  the 
probability  is,  that  a  decree  for  specific  performance  would,  nevertheless,  have 
been  pronounced. 

In  fact,  the  Vice-Chancellor  has  already  decided  the  question,  by  allowing 

(a)  4  Vin.  Ab.  4l2.  (b)  3  Atk  37,  and  3  Bro.  P.  C.  73,  Toml  edit. 

{c)  1  Vea.  aeo.  430.  (r/)  2  Atk.  529.  (e)  6  Mad.  130. 
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the  demurrer  to  the  bill  which  the  petitioner  filed,  stating  a  case  the  same  in 
substance  with  that  which  he  now  brings  forward.  The  objection,  that  the 
bill  was  filed  without  leave,  was  not  urged  in  the  argument  of  the  de- 
murrer, and  was  not  the  foundation  of  the  judgment.  There  is 
[*231]  no  appeal  from  the  Yice-Chancellor's  judgment;  and  that  judg- 
ment is  a  'decision  that  Usborne  ought  not  to  be  permitted  to  make  a 
new  case  now. 

Mr.  Bickerstethj  in  reply : — ^It  is  a  mistake  to  suppose  that  the  relief  sought 
by  the  petition,  is  a  specific  performance  of  the  written  contract  with  a  parol 
variation.  The  prayer  of  the  supplemental  bill  would  be,  that  it  might  be 
declared  that  Partridge  is  not  entitled  to  have  the  written  contract  specifical- 
ly performed.    In  its  nature,  it  would  be  a  defence  to  the  original  suit 

There  could  be  no  laches  in  omitting  to  insist  upon  the  representation  and 
warranty  as  to  the  quantity  of  timber,  till  the  petitioner  had  reason  to  believe 
that  he  had  been  deceived. 

August  8. — The  Lord 'Chancellor: — As  to  the  question,  whether,  the 
matter  brought  forward  by  this  petition  not  having  been  put  in  issue  in  the 
original  cause,  it  is  now  competent  for  the  petitioner  to  ask  for  the  benefit  of 
it  by  means  of  a  supplemental  bill  in  the  nature  of  a  bill  of  review,  I  am  satis- 
fied, by  the  discussion  which  has  taken  place,  that,  in  a  suit  of  this  description^ 
a  party  may  apply  for  such  relief  as  this  petition  prays. 

It  is  clear  that  Usborne  was  unwilling  to  enter  into  any  contract,  until  he 
knew  what  was  the  quantity  of  timber  on  the  property ;  and,  in  consequence 
of  his  application,  the  auctioneer  writes  to  his  employers  on  the  subject. 
They  immediately  send  him  the  admeasurement :  it  was  clearly  sent  for  the 
purpose  of  being  shown  to  persons  who  were  likely  to  become  pur- 
chasers ;  and  it  was  accordingly  shown  by  Hoggart  to  Usbome.  *The  [*232] 
circumstances  of  this  part  of  the  transaction  satisfy  me,  that  the  pa- 
per was  shown  to  Usbome  as  a  statement  of  the  quantity  of  timber  on  the 
property,  to  serve  as  a  foundation  for  the  contract  he  was  about  to  enter  into. 

No  laches  can  be  imputed  to  Usbome.  When  one  party  to  a  contract 
makes  a  positive  representation,  it  is  not  laches  in  the  other  not  to  proceed 
immediately  to  verify  that  representation.  Until  he  has  reason  to  doubt  its 
accuracyi  laches  cannot  commence.* 


The  order  made  by  his  Lordship  was,  that  the  petitioner,  upon  depositing 
50/.  with  the  registrar,  should  be  at  liberty  to  file  a  supplemental  bill  in  the 
nature  of  a  bill  of  review,  upon  the  new  matter  stated  in  his  petition  touch- 
ing the  warranty  and  otherwise,  and  for  relief,  as  he  should  be  advised ;  and 
that  he  should  be  at  liberty  to  apply  to  have  the  original  cause  set  down  to  be 
reheard,  and  to  come  on  at  the  same  time. 


August  15. — A  motion  was  now  made  on  behalf  of  the  defendant  Usborne, 
that  he  might  be  at  liberty,  under  the  order  of  the  8th  of  August,  to  file  his 
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supplemental  bill  in  the  nature  of  a  bill  of  review,  without  previously  per- 
forming the  order  made  in  the  original  cause  on  the  22d  of  January,  and 
that  all  proceedings  under  the  last  mentioned  order  might  be  stayed  ;  he  un- 
dertaking to  file  such  bill  within  one  month,  and  offering  to  pay  into  the 
bank,  to  the  credit  of  tlfe  cause,  such  sum  as  the  court  might  think  fit  to 
order. 

Mr.  Bickersteth,  Mr.  Knight,  and  Mr.  Wigram,  for  the  motion  : — 
[*233]    *The  third  and  fourth  of  Lord  Bacon's  orders  are  in  these  words  :(a) 

"  No  bill  of  review  shall  be  admitted,  or  any  other  new  bill  to  change 
matter  decreed,  except  the  decree  be  first  obeyed  and  performed :  as,  if  it  be 
for  land,  that  the  possession  be  yielded ;  if  it  be  for  money,  that  the  money  be 
paid,  if  it  be  for  evidences^  that  the  evidences  be  brought  in  ;  and  so  in  other 
cases,  which  stand  upon  the  strength  of  the  decree  alone.  But  if  any  act  be 
decreed  to  be  done,  which  extinguisheth  the  party's  right  at  the  common 
law — as  making  of  assurance  or  release,  acknowledging  satisfaction,  cancel- 
ling of  bonds  or  evidences,  and  the  like  ;  those  parts  of  the  decree  are  to  be 
spared  until  the  bill  of  review  be  determined ;  but  such  sparing  is  to  be  war- 
ranted by  public  order  made  in  court."  According  to  the  rule  thus  laid  down, 
an  objection  may  be  taken  to  the  regularity  of  our  .proceeding,  if  the  bill  be 
filed  while  the  decree  remains  unperformed,  unless  the  court  give  a  special 
direction  on  the  point.  In  an  anonymous  case,(6)  it  is  said,  *'  that  it  is  a  good 
plea  in  bar  of  a  bill  of  review,  that  the  former  decree  is  not  executed ;"  and 
in  Savil  v.  DarceyJ^c)  the  non-performance  of  the  decree  in  the  original 
cause  was  pleaded  to  the  bill.  In  Fitton  v.  Macclesfieldj{d)  it  is  said,  "that 
not  bringing  in  writings  according  to  the  decree  sought  to  be  reversed,  nor 
giving  security  for  the  costs  in  the  bill  of  review,  was  pleaded  in  the  cause 
between  Okeover  and  Poole." 

But  it  is  clear  that  the  court  may  dispense  with  the  rule  stated  in  Lord  Ba- 
con's orders,  and  may  stay  the  execution  of  the  decree,  or  any  part  of  it ;  and 

there  are  many  cases  in  which  it  has  interposed  for  that  purpose.  It 
[*234]    did  so  in  an  old  case  of  HcUl  v.  Hobb.{e)    In  *Savil  v.  Darcey,{g) 

"a  decree  having  been  obtained  for  a  great  sum  of  money,  a  bill  of 
review  was  brought,  and  new  matter  assigned.  The  rule  of  court  being 
pleaded,  that  the  defendant  ought  first  to  p&y  the  money,  before  the  bill  should 
be  brought  into  court,  the  Lord  Chancellor  said,  let  him  give  good  security 
for  the  money,  and  we  will  dispense  with  the  rule."  There  the  rule  was 
dispensed  with,  merely  because  the  sum  was  large.  Here  it  is  upwards  of 
65,000/. ;  and  we  are  willing  to  give  the  best  security,  by  paying  into  court 
the  whole  or  any  part  of  the  amount.  The  doctrine  of  SavU  v.  Darcey  is 
of  the  higher  authority,  because  it  seems  to  have  proceeded  on  a  decision  of 
the  house  of  lords ;  for  the  report  concludes  in  these  words :  "  The  like  case, 

Ca)  Bernnes*  Orders,  3,  4.  Qi)  13  Mod.  343.  {c)  1  Chan.  Cs  43.. 

{fi  it  Freeman,  97.  (e)  Tothill,  173.  {g)  1  Cbao.  Ca.  43. 
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between  Bastoa  and  Biron,  by  order  of  the  house  of  pemsj  about  1662.'*  In 
FHtion  v.  Macclesfifildj{a)  it  is  clear,  from  the  report  ia  Freeman,  that  the 
court  was  disposed  to  give  full  effect  to  Lord  Bacon's  orders ;  and  yet(6)  a 
bill  of  review  was  permitted  to  be  filed  without  payment  of  the  costs  of  the 
former  suit,  amounting  to  150/.,  for  which  the  plaintiff  in  the  bill  of  review 
pretended  that  he  had  been  in  execution  almost  twenty  years,  and  which,  he 
alleged,  be  was  not  able  to  pay,  "  upon  his  making  oath  that  he  was  not  worth 
40/.  besides  the  matter  in  question,  and  besides  a  suit  depending  between  the 
same  parties  to  foreclose  a  mortgage."  In  12  Mod.,(c)  mention  is  made  of  a 
case  of  PcUmer  v.  Denby^  where,  in  the  case  of  an  executor,  a  bill  of  review 
was' granted  without  execution  of  the  decree.  That  no  more  recent  instan« 
ces  of  dispensing  with  the  strict  rule  are  to  be  found  in  the  books,'  will  not 
appear  wonderful,  when  it  is  considered  how  small  the  aumber  is  of  cases  on 
bills  of  review,  which  have  occurred  within  the  last  ceatiury. 

*It  is  clear,  therefore,  that  the  court  has  often  done  what  we  now  [*235] 
ask ;  and  the  only  question  is,  whether  the  circumstances  of  the  pre- 
sent case  render  the  application  reasonable.  Permission  having  been  given 
to  file  a  bill  of  review,  the  whole  question  on  the  merits  remains  in  doubt : 
but  that  very  permission  is  a  presumption  that  it  is  more  than  probable  that 
Usborne  will  succeed ;  and  if  he  does  succeed,  not  only  will  he  have  nothing 
to  pay,  but  he  will  have  a  large  deposit  toreceive.  Under  such  circumst^- 
ces,  is  it  reasonable  that  he  should  be  compelled  to  pay  to  Partridge  a  sum 
of  65,CMX)/.  ?  Irreparable  mischief  may  be  the  consequence  of  such  a  proceed- 
ing ;  for  if  once  the  money  goes  into  [Cartridge's  hands,  various  circumstan- 
ces may  render  it  difficult,  or  even  impossible,  to  get  it  back.  If  Partridge 
should  die,  or  become  insolvent,  or  quit  the  country,  what  effectual  remedy 
could  Usborne  have  l{d) 

(a)  3  Freeman,  97.  (p)  1  Vera.  364.  (0  343. 

{d)  The  following  are  the  particularB  with  respect  to  the  unreported  cases  referred  to  tn  the  argu- 
ment, which  were  ascertained  by  subsequent  investigation,  and  submitted  to  the  Lord  Chancellor  :— 

Cock  v.  Hobs. 

An  order  of  the  5tb  Jone,  1631,  states  "  that  the  defendant,  by  the  negligent  carriage  of  the  plain- 
tiff's sdieitor,  obtained  a  decree  against  the  plaintiff  for  100<M.  and  upwards ;  that  afterwards  the 
plaintiff  filed  hia  bill  of  reriew  against  the  said  decree,  bat  the  defendant,  living  at  Amsterdam,  could 
not  be  compelled  to  answer  the  same ;  and  thkt  if  the  plaintiff  should  pay  the  money  decreed,  he 
would  be  without  relief,  in  case  the  court  ahould  reverse  the  decree  ;**  and  it  directs,  '*  that  all  pro. 
ceedmgs  on  the  decree  should  be  stayed,  until  the  defendant  should  answer  the  bill  of  review,  or  the 
court  make  other  order  to  the  contrary." 

Reg.  Lib.  A.  630. 
An  order  of  the  I4tb  December,  1633,  under  the  title  of  BaU  t.  Btbb^  is  as  follows  :^ 
*'  Upon  opening  the  matter  by  the  defendant's  counsel,  it  was  alleged,  that,  the  defendant  having  a 
decree  of  this  court  against  the  plaintiff  for  10662.,  the  plaintiflb  exhibited  their  bill  to  review  the  said 
decree,  having  yielded  no  obedience  thereto,  but  standing  under  contempt  and  proclamation  of  rebel- 
lion for  non-performance  thereof;  whereopon,  the  defendant  being  at  Amsterdam,  a  commission  wae 
insued  tn  take  bis  plea,  answer,  or  demuner ;  and  auch  commissien  being  returned,  and  the  defen- 

ToL.  V.  18 
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[*236]    TiIt.  Smgien,  Mr.  Preston,  aad  Mr.   Koe,  contra :— The  orders, 
which  reqdre  a  party  to  ]fterform  the  decree,  before  be  files  a  bill  of 

d«Dl*»  dcmaner  upon  the  poitit  aforesaid  being'  referred  to  Master  Page,  the  plaiotiff  would  make  oae 
of  fhe  order  of  June  iMt  to  discharge  the  general  order  of  the  court,  that  do  hill  of  review  of«  decree 
for  paymeut  of  anoDoy  iM|ht  to  be  admitted  uotil  the  money  be  paid  ;  whereupon  it  was  ordered,  that 
unless  the  plaintiff  sbooM,  before  Candlemas  day  next,  bring  the  said  money  decreed  into  couif,  the 
plaintiff's  said  hill  of  reriew  ahould  be  absolutely  dismissed/* 

Reg.  Lib.  1632,  A.  fa  209. 
An  oitler  of  the  89tk  hmnty^  1632,  under  the  title  of  Coeke  ▼.  BM,  after  stating  the  order  of  the 
14th  of  December,  and  recking  that  '*the  court  was  informed  by  the  plaintiff's  counsel  thst  he  was 
no  way  able  to  bring  the  money  into  court,  but  was  willing  to  give  good  security  to  abide  what  order 
the  court  should  thereafter  make  upcn  the  bill  of  review/*  directs,  *•  that,  upon  the  said  Cocke  putting 
in  security,  such  aa  Sir  Edward  Walter,  one,  <Stc.  shall  allow  of,  to  stand  to  soch  order  as  this  court 
shall  hereafter  make  against  the  said  Cocke  upon  the  hearing  of  the  cause  upon  the  said  bill  of  re- 
view, the  dcfendant*a  aoNcilK  should  forthwith  pot  m  an  answer  for  the  defendant  to  the  said  bill  of 
review,  without  oath ;  and  that  all  further  proceedings  upon  the  said  decree,  is  against  Cocke,  after 
such  security  pot  in  should  stay  ',  and  the  said  Cocke  was  to  proceed  with  effecl  to  bring  the  cause  to 
hearing  upon  the  said  bill  of  review.'* 

Reg.  Lib.  A.  fo.  2i3.    , 


HaILstonv  v.  BiRoir. 

I^h  Msy,  1653.^A  decree  was  made,  that  the  plaintiffs  were  entitled  to  have  redemption  of  the 
premisdk  in  question  opon  payment  of  the  mortgage  money  and  damages  ;  and  that  the  defendant 
•hould  reaseiRV  the  mortgaged  premtaes  to  the  plaintifis,  aa  sccouDt  for  meane  profits. 

Reg.  Lib.  1081. 

28th  May,  1655.— On  a  motion  to  commit  the  defendant  for  not  exeenting  the  reassurance,  an  or  - 
der  was  made,  which,  after  stating  '*  that  the  defendant's  counsel  alleged  that  he  had  exhibited  a  bill 
of  review,  and  that  if  the  defendant  should  reassure  the  lease  in  question,  it  would  extinguish  the 
right,  snd,  therefore,  prayed  a  stay  of  execution  of  the  decree,"  directed,  **  that  it  be  referred  to  iho 
master  to  see  and  certify  whether  the  defendant  had  performed  the  decree,  save  what  extinguiahed 
hia  right ;  and  if  all  else  be  performed,  then  all  further  proceedings  touching  the  said  defendant's  as* 
suring  the  said  lease  to  the  plaintiffs  were  to  stay,  and  the  defendant  waa  to  pay  the  costs  of  prosecut- 
ing the  decree  to  that  time ;  and  it  was  decreed,  unless  the  defendant  should  show  cause  to  the  con- 
trary,  that  the  defendant  should  assure  the  lease  to  the  antientest  six  clerii  not  toward  the  cause,  by 
such  aasoranee  as  the  master  ahould  direct." 

Reg.  IJb.  1298. 

On  the  2d  of  June,  1655,  it  was  ordered,  *'  that  the  defendant  should  forthwith  assure  the  saki  lease 
to  the  antienteat  six  clerk  not  toward  the  caose^  in  trust  to  be  disposed  of  as  the  coait,  opon  the  bear- 
ing of  the  cause  upon  the  defendant's  bill  of  review,  should  think  fit :  and  the  defendant  was  not  to 
be  admitted  to  soch  bill  of  review,  before  he  should  make  and  •sscote  the  aMonmce  before  direct- 
ed." 

Reg.  Lib.  A.  928. 

An  order  of  the  9th  of  October,  1656,  after  reciting  the  order  of  the  28th  of  May,  1655,  states, 
*<  that  the  mesne  profits  of  the  landa  in  question  since  August,  1647,  which  the  defendant  had  been 
decreed  to  pay  to  the  plaintiff,  amounted  to  1955/.  lis.  t*d. ;  that  the  defendant  had  not  yet  perform- 
ed the  decree  in  those  parts  which  dkl  not  extingnish  the  right ;  that  it  was,  therefore,  prayed  by  (he 
plaintiffs*  counsel  that  the  six  cleik  might  assign  the  lease  to  the  plaintiff ;  that  the  defendant's  coun- 
sel alleged  that  the  plaintiffs  had  not  answered  the  bill  of  review,  and  that  the  1955/.  I  Is.  Sd.  waa  not 
settled  to  be  paid,  when  the  bill  of  review  was  exhibited  *,  to  whwh  the  counsel  for  the  plamtiffa  re- 
plied, that  they  had  never  been  aerved  with  process  to  answer  the  bill  of  feview,  neither  was  the  de- 
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lefiew  to  impeach  it,  are  expresaed  in  the  qiost  peremptory  language, 
and  the  practice  of  the  eeurt  has  been  in  eonformtty  to  thenou      *In    f *237] 
WUlimfns  v.  MeUM,{d)  a  motion  bdng  made,  that  proceedings  on 

(«)  1  Vern.  117. 

ciM  performed  by  the  defendant  in  whit  did  not  estingutsb  the  right,  before  the  biU  of  leview  wee 
exhibited,  as  by  the  coarse  of  the  court  ooghl  to  have  been  done  :"  and  it  is  thereby  ordered,  that,  *'  if 
tbe  defendant  shall  not  psy  to  the  plaintiffs  the  said  money  decreed  by  Lady  day  next,  the  six  clerk 
abontd  assign  the  lease  to  the  plaintiffs ;  het  that  conveyance  was  to  be  without  prejudice  to  the  bit! 
of  review ;  and  in  the  mean  time  the  court  left  the  pbintiff  at  liberty  to  proeeeute  the  deioDdant  on 
the  dearee  for  the  money  decreed." 

Reg.  Lib.  A,  1570. 

2dth  of  January,  1663. — ^The  Lord  Chancellor,  assisted  by  the  two  chief  justices  and  the  chief 
baroD,  dismissed  the  bill  of  review  on  the  merits. 

Reg.  Ub.  fo.  350. 

Thoogh  this  case  m  teferred  to  in  Saml  w.  Darey  as  an  authority  for  dispensing  with  the  rule 
"  by  order  of  the  house  of  lords  about  166*3,**  the  following  appears  to  be  the  only  entry  concerning  k 
in  tbe  journals  of  the  house  of  lords  : — **  Next  the  house  took  into  consideration  the  report  from  the 
committee  for  petitions  concerning  William  Byron,  whose  case  was  offered  to  the  house  for  their  fur- 
ther direction  therein,  it  being  concerning  the  reversal  of  a  decree  in  chancery,  or  having  a  rehearing 
wichoot  performanee  of  the  deeree.  It  Is  oidered  that  the  Lord  Chancellor  do  proceed  therein  ac- 
cording as  he  shall  think  fit,  opon  view  of  the  precedents  in  the  court  of  chanceiy." — Journals,  voJL 
xi.  p.  87.— 11th  of  July,  12  Car.  9. 


P^LMBS   V.  DlNBV. 

March  8,  1685. — A  decree  was  made  that  Danby  should  account  for  the  rents  and  profits  of  certain 
real  estates,  and  for  the  personal'  estate  therein  mentioned,  snd  should  give  security  for  the  sum  of 
32I(M.  and  what  should  be  due  on  taking  the  said  accounts. 

On  the  8th  of  Jnne,  1686,  that  decree  was  affirmed  en  a  re-hearing.  After  this,  and  before  any 
aeeoaot  was  takeot  Danby  died,  beiag  in  contempt  for  not  performing  the  decree. 

In  1695  the  plaintiffs  Palmea  and  his  wife  (she  being  the  administratrix  of  Danby)  brought  their 
bill  of  review  against  the  defendant  Sir  A.  Danby,  to  review  and  reverse  the  decrees  of  the  6th  of 
March,  16R5,  and  8th  of  June,  1686,  To  this  bill  Sir  A.  Danby  put  in  a  plea  and  demurrer,  and  as. 
signed  for  cause  of  demurrer,  (amonget  other  causes,) (*)  *'  For  that  it  is  not  surmised  or  pretended  by 
the  DOW  complainaota  that  the  said  Marqnia  Danby  did  in  his  Ufstime,  or  that  tbe  said  complainanta 
or  either  of  thorn,  since  his  decease,  have  brought  into  this  court  the  said  3210Z.  or  any  part  thereof, 
or  given  any  security  to  answer  and  pay  whst  should  be  due  on  the  said  account  so  decreed  as  afore- 
said, or  yielded  any  obedience  thereunto,  as  they  ought  to  have  done  by  the  rule  and  practice  of  this 
honorable  court,  before  they  can  be  admitted  to  bring  a  bill  of  review. 

On  tha  19«b  of  January,  1697,  it  waa  oidend  that  the  plea  and  demurrer  to  the  bill  of  review  do 
stand  overroted,  and  that  the  plaintiffs  be  at  liberty  to  apply  for  a  rehearing  of  the  original  cause,  not- 
withstanding the  inrolment  of  tjbe  decree. 

Reg.  Lib.  B.  io,  134. 

The  plaintiffs  petitioned  for  and  obtained  an  order  to  rehear  the  original  cause  ;  and  on  the  J  7th, 
18ih,  and  19th  of  January,  1700,  **  the  pleadings  in  the  caase,  aa  also  the  several  eironi  asaigned  by 
tbe  plaimifls  for  reversing  the  original  decrees  being  opened/'  the  Lord  Chancellor  (Somers,)  on  the 
6th  of  May,  1701,  made  a  decree  upon  the  whole  matter. 

Reg.  Lib.  1700,  B.  fo.  362. 

(*)  Extracted  from  the  original  record  in  the  Tower. 
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into  court,  and  he  prayed  therefore  that  he  might  be  allowed  to  give  security ; 
and  the  court,  considering  all  the  circumstances  of  the  case,  ultimately  gave 
him  leave  to  give  security  instead  of  paying  the  money  into  court.  That 
case  came  three  successive  times  before  the  court ;  the  circumstances  of  it 
were  very  special ;  and,  perhaps,  if  the  rule  could  with  propriety  be  relaxed 
on  any  occasion,  that  was  a  case  in  which  it  was  fit  that  the  strict  observance 
of  it  should  be  dispensed  with. 

The  next  case  to  which  I  have  been  referred,  was  Bedstone  v.  Biron,  which 
was  supposed  to  have  been  decided  in  the  house  of  lords ;  but,  on  examina- 
tion, it  does  not  appear — at  least  that  part  of  it  does  not  appear— to  have 
come  before  that  tribunal.  In  Balstone  v.  Birotiy  the  defendant  in  the  origi- 
nal suit  was  directed  to  reassure  certain  mortgaged  premises  to  the  plaintiff. 
He  objected,  that  to  do  so  would  extinguish  his  right,  and  he  therefore  prayed, 
that  the  part  of  the  decree,  which  directed  the  conveyance,  might  for 
[*248]  the  present  be  dispensed  *wilih.  The  case  came  before  the  court  on 
several  occasions ;  and  ultimately  an  order  was  pronounced,  that  the 
assurance  should  be  made  to  one  of  the  clerks  in  court,  in  trust  for  the  per- 
son who,  on  the  final  issue  of  the  cause,  might  be  held  to  be  entitled.  That 
was  a  case,  therefore,  in  which  the  court  dispensed  with  the  order ;  it  occur- 
red in  the  year  1665 ;  the  circumstances  were  very  special ;  and  the  object 
was  to  prevent  a  failure  of  justice. 

A^hird  case,  which  has  been  referred  to,  is  Savil  v.  Darcy^  decided  in  the 
year  1662,  and  reported  in  Cases  in  Chancery.  The  note  of  it  is  very  short. 
It  was  a  decree  for  the  payment  of  a  sum  of  money,  and  the  court  dispensed 
with  the  order,  and  directed  security  to  be  given  for  the  payment  of  the  mo- 
ney: founding  its  judgment  on  the  decision  in  Balstone  v.  Birotiy  in  which 
case  it  was  stated  that  the  rule  had  been  dispensed  with.  The  particular  cir- 
cumstances of  Saville  v.  Darcy  are  not  detailed ;  nothing  appears  upon  the 
report,  except  simply  the  fact  that  the  decree  was  for  the  payment  of  a  large 
sum  of  money,  and  that  the  court  founded  its  decision  on  the  case  of  Bed- 
stone V.  Biron,  which,  we  have  seen,  proceeded  on  special  circumstances.  It 
is  not  improbable  that  the  case  of  Saville  v.  Darcy ^  although  the  facts  are 
not  stated,  had  in  it  some  special  circumstances  to  justify  the  judgment  of  the 
court.  That,  I  would  remark,  is  the  only  case  which  is  open  to  the  observa- 
tion that  was  made  at  the  bar,  of  its  being  a  judgment  pronounced  imme- 
diately after  the  restoration,  and  therefore  not  entitled  to  much  weight.  It 
was  decided  by  Lord  Clarendon. 

The  next  authority  in  point  of  date  is  Williams  v.  Mellish,  decided  by 
Lord  Keeper  North.  In  that  case  the  learned  judge  said,  fhat  he 
[*249  would  see  the  original  *decree  performed  to  a  tittle,  before  he  would 
allow  a  bill  of  review  to  be  filed.  The  party,  it  wftuld  appear,  had 
pleaded  his  poverty,  and  his  utter  inability  to  pay  the  money;  but  the  court,, 
before  it  would  dispense  with  the  rule,  required,  in  the  first  instance,  an 
affidavit  that  he  was  not  able  to  perform  the  decreq ;  and  further,  that  he 
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should  surrender  himself  a  prisober  in  the  Fleet,  there  to  remain  in  custody 
until  the  decision  should  be  pronounced  upon  the  bill  of  review.  Upon  those 
terms,  and  those  terms  only,  would  the  Lord  Keeper  consent  to  dispense  with 
the  order. 

The  next*case  is  Fitton  v.  The  Earl  of  Macclesfield,  decided  before  the 
same  learned  judge,  in  the  year  1684.  There  also  the  party  set  up  his  ina* 
bility,  on  account  of  poverty,  to  perform  the  original  decree,  and  the  court  in- 
sisted, that,  before  it  dispensed  with  the  order,  he  should  make  oath  that  he 
was  not  worth  402.,  besides  the  matter  in  dispute  in  the  cause. 

Another  case  referred  to  was  Palmes  v.  Danby,  decided  in  the  year  1695, 
and  which  was  repeatedly  before  the  court.  In  Palms  v.  Danhy  the  objec- 
tion was  raised  upon  the  record  by  demurrer,  and  the  court  overruled  the  de- 
murrer ;  but  it  does  not  appear  what  were  the  particular  circumstances  which 
led  to  the  decision.  • 

Since  that  time— a  period  of  more  than  a  century — it  does  not  appear  that 
there  are  any  other  decisions  relative  to  the  point ;  so  that  in  no  instance,  du- 
ring a  hundred  years,  has  the  rule  in  this  respect  been  dispensed  with  ;  an 
observation,  however,  which  would  be  entitled  to  much  greater  weight,  were 
it  not  for  another  obervation  which  was  made  at  the  bar,  that  very 
few  *instances  have  occurred  during  that  period  of  bills  of  review  [*250] 
having  been  allowed  to  be  filed. 

On  the  whole,  it  appears  to  me  that  the  court  has  upon  all  occasions  been 
extremely  jealous  not  to  allow  the  rule  to  be  dispensed  with  ;  because  in  all 
the  cases, — at  least  in  almost  all  the  case»^to  which  I  have  referred,  the  per- 
mission to  file  a  bill  of  review  without  performing  the  decree  in  the  original 
suit,  was  founded  on  very  particular  and  special  circumstances;  and  it 
seemed  absolutely  necessary,  in  almost  every  one  of  those  instances,  that  the 
rule  should  be  dispensed  with  ;  otherwise  the  party  would  not  have  been  ca- 
pable of  receiving  any  benefit  from  his  bill  of  review. 

That  brings  me  to  the  consideration  of  the  question,  whether  there  are  in 
this  case  circumstances  to  justify  the  court  in  dispensing  with  the  rule.  After 
having  attentively  considered  the  facts  of  the  case,  bestowing  upon  it  the  best 
attention  that  I  am  able  to  direct  to  it,  I  think  that,  independently  of  the  large 
amount  of  the  sum,  there  are  not  circumstances  which  would  lead  the  court 
to  interpose ;  and  I  do  not  think  that  the  single  consideration  of  the  amount 
of  the  sum  at  stake  can  justify  the  court  in  interposing  for  the  purpose  of  dis- 
pensing with  this  erder.  With  respect,  therefore,  to  the  original  motion,  1  am 
of  opinion  that  it  cannot  be  granted. 

That  brings  me  to  the  consideration  of  the  motion  that  the  bill  should  be 
taken  off  the  file.  It  was  stated  that  the  circumstance  of  filing  the  bill  of  re- 
view before  the  original  motion  was  disposed  of,  was  in  the  nature  of  a  con- 
tempt of  the  authority  of  this  court.  I  am  quite  sure  that  it  was  not 
so  intended ;  I  am  quite  "satisfied  that  the  party  putting  that  bill  on  [*251] 
tht;  die  meant  only  to  assert  what  he  considered  his  just  right.    The 
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argument,  which  has  been  urged  in  support  of  what  he  has  done,  is  this :  that, 
even  if  the  court  had,  before  the  filing  of  the  ^bill,  pronounced  the  decision 
which  I  have  now  pronounced  on  the  first  motion,  the  putting  the  bill  upon 
the  file  would  not  have  been  in  the  slightest  degree  at  variance  with  that  de- 
cision, or  inconsistent  with  it.  They  say,  that  the  true  interpretation  of  Lord 
Bacon's  order  is  this — that,  before  you  are  entitled  to  file  your  bill  of  review, 
you  must  perform  so  much  of  the  decree  as  your  adversary  can  show  that  you 
are  at  that  time  bound  to  perform  ;  and,  after  considering  the  order,  and  the 
nature  of  the  subject,  I  am  of  opinion  that  such  is  the  true  construction  of  the 
order.  Whatever  the  party  is  bound  to  do  at  the  time  when  the  bill  of  review 
is  put  upon  the  file,  all  that  he  must  do  before  the  bill  is  filed.  But,  as  the 
permission  to  file  a  bill  of  review  is  always  given  upon  the  assumption,  and 
the  implied  understanding  and  engagement,  that  the  original  decree  shall  be 
performed,  I  am  also  of  opinion,  that,  if,  after  the  bill  is  filed,  the  period 
arrives  when  money  ought  to  be  paid,  it  is  incumbent  upon  the  party  to 
pay  that  money ;  otherwise  an  application  to  dismiss  the  bill  may  be  made  to 
the  court  on  that  ground, — he  having  filed  the  bill  upon  an  understanding 
and  engagement  which  he  has  failed  to  comply  with. 

Thus  it  becomes  necessary  to  consider  the  particular  position  of  the  cause. 
By  the  terms  of  the  decree,  the  defendant  in  the  original  suit  is  bound  to  pay 
the  stipulated  residue  of  the  purchase  money,  amounting  to  65,000Z.  and  up- 
wards ;  but  he  is  not  bound  to  pay  that  money,  till  the  deed  of  conveyance  is 
executed,  till  the  execution  is  certified  by  the  master,  and  till  the  con- 
[*252]  veyance  and  *title  deeds  are  delivered ;  he  is  not  bound  to  pay  the 
money,  till  these  things  have  been  done ;  and  these  things  are  to  be 
done  in  the  first  instance  by  the  plaintiff  in  the  original  suit.  If  I  was  satis- 
fied that  the^plaintiff  had  done  what  it  was  necessary  for  him  to  do  in  the 
first  instance,  in  order  to  put  the  other  party  in  default  for  not  paying  the  mo- 
ney, there  would  be  an  end  of  the  case :  but  how  does  the  evidence  in  this 
respect  stand  before  the  court  ?  The  party  who  makes  the  motion  to  have 
the  bill  taken  oflf  the  file,  must  himself  establish  his  case.  I  look,  therefore, 
at  the  affidavit  upon  which  this  motion  is  founded.  The  only  allegation  in 
the  affidavit  applicable  to  this  point  is,  that  the  defendant  in  the  original  suit 
has  not  yet  performed  the  decree.  He  may  not  have  performed  the  decree, 
because  it  may  not  have  been  requisite  for  him  to  do  any  thing.  If  it  was  in- 
cumbent upon  the  plaintifi'in  the  original  suit  to  do  certain  things,  before  the 
defendant  could  be  required  to  pay  the  money,  it  is  not  sufficient  to  allege  in 
the  affidavit  that  the  decree  has  not  been  performed  :  it  ought  to  show  that 
there  had  been  default  on  the  part  of  the  defendant.  Now  nothing  of  that 
sort  appears  upon  the  face  of  the  affidavit. 

Looking,  therefore,  at  the  mere  allegation  in  the  affidavit,  that  the  defend- 
ant has  not  performed  the  decree,  and  finding,  upon  adverting  to  the  decree 
itself,  that  the  defendant  is  not  bound  to  pay  the  money,  until  certain  acts  are 
done  by  the  plaintiff;  finding  no  statement  in  the  affidavit  that  those  acts 
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have  beea  done ;  consideriig  the  anus  of  proof  to.  be  thrown  upon  the  party 
making  the  appIic&tioiK  to  have  the  bill  taken  off  the  file ;  I  am  of  opinion 
that  a  aufficient  case  has  not  been  made  out  to  sustain  that  motion.  It  does 
not  appear  to  me  that  there  has  been  any  default  on  the  part  of  the  plain- 
tiff in  the  new  suit ;  it  does  not  appear  to  me,  that,  at  the  time 
*when  the  bill  was  put  upon  the  file,  it  was  incumbent  upon  him  [*253] 
to  have  paid  the  money.  As  that  does  not  appear,  I  think  there  is 
net  sufficient  to  justify  me,  upon  the  facts  as  they  now  stand,  to  direct  the  bill 
tobetakenoffthefile,[l] 

If  it  shbald  turn  out,  however,  upon  the  result  of  inquiry,  when  the  period 
for  the  piayment  of  the  money  shall  arrive,^^r  now,  if  the  period  has  already 
arrived,^ — that  the  money  has  not  been  paid,  and  an  application  is  made  to 
me  founded  on  the  default,  that  would  lead  me  to  a* different  considera- 
tion of  the  subject;  and  I  might,  under  those  circumstances,  direct  that  no 
further  proceedings  should  take  place  under  the  bill  of  review,  till  the  money 
was  paid. 

The  present  motions  must  be  dismissed ;  and  the  justice  of  the  case  is,  that, 
both  motions  being  dismissed,  the  costs  of  each  should  follow  the  fate  of  the 
application.[2] 


The  suit  was  ultimately  terminated  by  a  compromise. 

[1]  A  pica,  which  had  been  improperly  and  vexatiously  filed,  was,  under  the  circumstances  of  the 
case,  ordered  to  be  taken  off  the  fiiCf  Brooks  v.  Purton^  1  Yo.  <k  Coll.  C.  C.  279.  And  see  Livetey 
▼.  Livesey,  1  Russ.  &  M.  10. 

[2 J  As  to  .what  is  a  supplemental  billj  in  the  nature  of  a  bill  of  review,  see  Hodson  v.  BaU,  11  Sim 
456.  As  to  the  bill  in  that  case,  Shadwell,  V.  C,  observes :  "  In  effect,  therefore,  this  bill  does  ask 
that  a  decree  may  be  made,  which  is  inconsistent  with  the  original  decree  ;  and,  therefore,  although 
it  does  not  mention  the  term  '  review/  yet  it  is  to  all  intents  and  purposes,  a  supplemental  bill  in  the 
nature  of  a  bill  of  .review  ;  and,  consequently,  it  ooght  not  to  have  been  filed  without  the  leave  of  the 
court ;  and  the  leave  of  the  court  was  never  asked.*'  Then  as  to  the  motion  to  take  the  bill  off  the 
file,  the  Vice-Chancell(n'  (p.  462,)  proceeds, — the  passage  is  introduced  in  full,  as  furnishing  a  com- 
xnentary  on  the  case  in  the  text — **  The  only  point  that  remains  to  be  considered  is,  whether  the  ap- 
plicaiiou  [to  take  the  supplemental  bill  in  the  nature  of  a  bill  of  review  off  the  file]  is  right  in  point 
of  form  ?  Now  it  is  observable  that  the  present  Lord  Chancellor,  [Lyndhurst]  when  he  gave  judg- 
ment in  that  very  singular  case  of  Partridge  v.  Usborne^  says,  speaking  of  the  case  of  Palmes  v. 
Darihy^  which  was  decided  in  1795,  [1695]:  *  since  that  fime — a  period  of  more  than  a  century — it 
does  not  appear  that  there  are  any  other  decisions  relative  to  the  point,'  that  is,  the  filing  of  a  bill  of 
review.  So  that,  in  no  instance,  for  above  one  hundred  years,  has  the  rule,  in  this  respect,  been  dis- 
pensed, with.  It  is  certainly  very  true  that  very  little  in  the  way  of  decision  is  to  be  found  respecting 
bills  of  review,  after  a  period  of  nearly  a  century  back  ;  and  therefore,  a  question  might  well  arise  as  to 
what  is  the  proper  course  to  be  pursued.— Now  Lord  Eldon,  in  the  case  of  Perry  v.Phetips^  (17  Ves. 
173,)  has  certainly  expressed  his  opinion  as  to  what  the  course  of  proceeding  ought  to  be ;  although 
I  admit  that  there  has  been  a  mistake  made  either  by  Lord  Eldon,  with  reference  to  what  had  been 
done  in  Youngs,  KeighUy^  (16  Ves.  348,)  or  by  the  reporter.  There  is,  however,  no  ground  for  sup- 
posing that  Lord  Eldon  did  not  say  :  *  It  must  be  open  to  plea  or  demurrer,  if  known  to  the  forms  of 
the  court ;  or,  as  in  the  late  case  of  Yvwng  v.  KisighUy^  to  an  application  that  it  may  be  taken  off  the 
file.'  In  Partridge  v.  Usborne  there  had  been  a  discussion  before  the  Lord  Chancellor,  whether  or 
not  there  should  be  leave  given  to  file  a  sup^emental  bill,  in  the  nature  of  a  bill  of  review.    Tha 
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[*254]  •Corbet  v.  CoRBET.(a) 

1827;  Dec.  15,  17.     1828;  October.  ' 

A>,  being  tenant  for  life  of  certain  lands,  remainder  to  Hie  first  and  other  sons  in  tail  mate,  renaaimier 
over,  upon  his  marriage  with  an  infant;  by  a  settlement  to  which  her  father  was  a  party,  granted  a 
rent  charge  issuing  out  of  part  of  these  lands  to  trustees  for  her,  by  way  of  jointure  and  in  lieu  of 
dower ;  and  subsequently,  during  the  coverture,  this  rent  charge  wasoonfirmed  by  the  person,  who, 
upon  failure  of  issue  male  of  A.,  would  be  entitled  to  the  property  i  there  were  no  soiii  of  the  mar- 
riage :   Held,  that  the  widow  of  A;  was  in  equity  barred  of  her  dower. 

By  indentures  of  the  13th  and  14th  of  January,  1758,  certain  lands,  after 
some  previous  limitations,  which  had  either  failed  or  expired,  were  limited 
to  Edward  Corbet  for  life ;  remainder  to  hia  first  and  other  sons  in  tail 
male;  remainder  to  Pryce  Maurice  for  life;  remainder  to  his  first  and 
other  sons  in  tail  male,  with  divers  remainders  over;  and  in  the  release 
was  contained  a  power  to  each  person,  who  should  be  entitled  ia  pos- 
session under  the  limitations,  to  grant  and  assure  as  a  jointure  unto  any 
wife  whom  he  should  marry,  such  part  of  the  estates  as  he  should  think 
fit,  provided  the  jointure  did  not  exceed  the  sum  of  10/.  a  year  for  every  1002. 
of  the  woman's  fortune,  and  that  her  fortune  was  settled  and  applied  as 
therein  mentioned. 

In  1813,  Edward  Corbet  made  a  proposal  of  marriage  to  the  plaintiff, 
Jane  Thomas,  who  was  then  about  nineteen  years  of  age,  ofiering  to  set- 
tle upon  her  a  rent  charge  of  lOOL  a  year,  to  be  issuing  out  of  an  estate  called 
Eskyan,  which  was  part  of  the  settled  property.  Miss  Thomas  and  her  fii- 
ther,  who  were  persons  in  a  very  humble  situation  of  life,  acceded  to  the  pro- 
posed terms. 

(a)  1  Sim.  ^  Stu.  612. 

Lord  Chancellor  reserved  his  judgment  upon  the  point ;  and  before  he  had-  decided  it,  the  plaintiff 
took  upon  himself  to  file  a  supplemental  bill,  in  the  nature  of  a  bill  of  review ;  whereupon  a  motion 
was  made  that  that  bill  might  be  taken  off  the  file.  Now  I  observe  that,  throughout  the  argument 
which  was  adduced  on  the  part  of  the  plaintiff  against  that  motion,  it  is  not  once  suggested  that  the 
motion  itself  was  wrong  in  point  of  form ;  and  when  the  Lord  Chancellor  gives  his  judgment  upon 
the  motion,  he  throws  oat  not  one  word  indicating  an  opinion  that  the  motion  was  wrong  in  point  of 
form ;  and,  therefore,  I  conceive  that  the  course  that  was  adopted  by  the  parties  in  Partridge  v.  Us- 
bome^  as  well  as  the  expression  of  Ld.  Eldoo,  do  warrant  the  application,  namely,  to  take  the  bill  off 
the  file.**  The  order  of  the  Vice-Chancellor  was  affirmed  by  Lord  Lyndhnrst,  December,  1842.  1 
Phillips,  177.  The  Lord  Chancellor  says,  (p.  188,}  **  a  bill  has  been  put  upon  the  file  contrary  to  the 
practice  of  the  court.  It  is  an  improper  proceeding  ;  it  has  been  improperly  put  upon  the  file.  What  ' 
s  a  more  just,  natural,  or  proper  remedy  than  to  take  it  off  the  file  7"  His  lordship  then  reviews  the 
cases  of  MiUigan  v.  MUcheU^  1  Myl.  &  Cr.  433,  and  Perry  v.  Phelips,  17  Ves.  1 73  ;  and  proceeds 
to  notice  his  own  decision  in  the  principal  case : — "  Then  came  the  case  before  me  of  Partridge  v. 
Usdome^  which  was  argued  at  great  length,  and  in  which  a  great  number  of  important  points  were 
agitated ;  bat  it  never  occurred  to  any  of  the  gentlemen  at  the  bar  who  argued  that  case — men  of 
great  experience — to  take  any  objection  to  the  course,  proppsed  to  be  adopted,  of  taking  the  bill  off 
the  file.  So  that  I  apprehend,  upon  principle  and  upon  the  authorities  to  which  I  have  referred,  the 
proper  course  of  proceeding,  in  a  case  like  this,  is  to  order  the  bill  to  be  taken  off  the  file." 
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Accordingly,  by  an  indenture  dated  the  14th  of  September,  1813,  made  be- 
tween Edward  Corbet  of  the  first  port ;  Robert  Thomas,  and  his  dangrhter 
Jane  Thomas,  of  the  second  part ;  and  Pryce  Williams,  and  Richard  Pugh 
of  the  third  part ;  Edward  Corbet,  in  consideration  of  the  intended  marriage, 
granted  to  Williams  and  Pugh,  their  executors,  administrators,  and 
assigns,  n  yearly  'rent  charge  of  100/.  during  the  natural  life  of  Jane  [•255] 
Thomas,  in  case  she  should  survive  him,  Edward  Corbet,  payable 
quarterly  on  specified  days,  and  to  be  issuing  out  of  the  premises  called  Es- 
kyan,  with  powers  of  entry  and  distress;  and  for  better  securing  the  annuity, 
Edward  Corbet,  in  exercise  of  the  power  contained  in  the  indeiitures  of  1768, 
and  of  all  other  powers  and  authorities  enabling  him  so  to  do,  demised  the 
premises  called  Eskyan  to  Williams  and  Pugh  for  ninety-nine  years,  if  Jane 
Thomas  should  so  long  live,  upon  trust,  in  case  Jane  Thomas  should  survive 
him,  Edward  Corbist,  to  pay  to  her  the  rent  charge  of  lOOZ.,  which  was  "de- 
clared to  be  in  lieu  and  satisfaction  of  her  dower. 

The  marriage  was  shortly  afterwards  solemnized.  As  the  wife  had  no  for- 
tune, the  deed  of  September,  1813,  was  not  a  due  execution  of  the  power  of 
jointuring  given  by  the  deed  of  1758 ;  and  the  jointure,  which  it  purported  to 
assure,  was  void  as  against  the  persons  entitled  in  remainder.  But  in  1819, 
there  being  no  issue  of  the  marriage  except  a  daughter,  Edward  Corbet,  and 
the  person  who  had  the  first  vested  estate  tail  in  remainder  expectant  on  the 
death  of  Corbet  without  male  issue,  joined  in  suffering  a  common  recovery  ; 
and  by  a  deed,  to  which  the  trustees  of  the  term  for  securing  the  payment  of 
the  rent  charge  were  parties,  the  recovery  was  declared  to  enure  to  the  use, 
that  the  wife  should,  during  her  life,  receive  the  rent  charge  of  100/. ;  and  to 
secure  the  payment  of  it,  a  term  of  ninety-nine  years  was  limited  to  her  trus- 
tees Williams  and  Pugh. 

The  husband  died  without  issue  male  ;  and  the  bill  was  filed  by  the  widow, 
to  have  dower  assigned  to  her  out  of  certain  lands,  of  which  the  husband  died 
seised  for  an  estate  of  inheritance. 

*The  question  was,  whether  the  wife's  right  of  dower  was  barred    [*256] 
by  the  grant  of  a  rent  charge,  which  was  originally  invalid,  and  which 
even  after  confirmation  by  the  recovery,  would  still  have  been  invalid  as 
against  a  son  of  the  marriage. 

The  Vice-Chancellor  (Sir  John  Leach)  was  of  opinion  that  she  was 
barred,  and  dismissed  the  bill. 

The  plaintiff  appealed. 

Mr.  Sugden  and  Mr.  /  Martin^  for  the  appellant. 

Mr.  Fonblanque  and  Mr.  Temple,  for  the  defendant. 

The  sanife  cases  were  cited,  and  the  same  topics  urged  on  the  hearing  of 
the  appeal,  as  in  the  argument  before  the  Vice-Chancellor,  reported  in  1  Sim. 
&Stu.  612. 


1828 ;  October. — The  Lord  Chancellor  :— I  concur  in  the  view  taken 


257  CASES  IN  CHANCERY. 

1828  —Corbel  ▼.  Corbet. 

of  this  question  by  the  present  Master  of  the  Rolls,  when  sitting  as  Vice-Chan- 
cellor.  In  the  case  of  a  jointure  at  law,  if  the  widow  be  lawfully  expelled  or 
evicted,  she  is,  by  the  statute,  entitled  to  be  endowed  of  so  much  of  the  resi- 
due of  her  husband's  lands,  of  which  she  was  before  dowable,  as  the  lands 
from  which  she  is  so  expelled  shall  amount  to.  ' . 

It  follows,  therefore,  that  if  &  title  originally  defective  be  made  goed,  so  as 
to  prevent  such  eviction,  this  will  be  sufficient  to  render  the  jointure  binding ; 
and  there  is  no  inc(nivenieuce  in  this  rule,  for  the  right  to  dower  thus  be- 
comes a  security  for  the  enjoyment  of  the  jointure.  If  this  be  so,  in 
[*267]  ^e  case  of  a  jointure  at  law,  the  same  *rule  must  prevail  where  the 
jointure  is  equitable,  provided,  in  the  case  of  an  infant,  it  has  the  ais- 
sent  of  the  parent  or  guardian.[l]  In  the  present  instance,  the  original  defect 
has  been  cured,  and  there  is  nothing  to  prevent  the  widow  from  having  the 
full  benefit  of  the  settlement. 

The  case  of  Carruthers  v.  CarriUhers{a)  was  cited  in  the  argument ;  but 
the  decision  in  that  case  does  not  appear  to  me  to  bear  upon  the  present  ques- 
tion. There^  by  the  terms  of  the  settlement,  the  widow  might,  if  it  had  been 
held  good,  have  remained  without  any  provision  during  her  life  \  for  the 
prior  tenant  for  life  might  have  outlived  her.  This,  at  law,  would  have  been 
a  fatal  objection  j  and  the  court  held,  that  the  same  rule  would  apply  in  equity, 
in  the  case  of  an  infant  female,  notwithstanding  the  assent  of  her  guardian. 

It  is  charged  in  the  bill,  in  the  present  case,  that  the  original  settlement 
was  fraudulent,  and  the  fraudulent  nature  of  the  transaction  was  insisted  upon 
at  the  bar;  but  there  was  no  evidence,  and  notliing,  as  it  appears  to  me,  in 
the  circumstances  of  the  case,  to  maintain  such  a  charge ;  and  with  respect  to 
what  was  urged  as  to  the  supposed  inadequacy  of  the  provision,  it  not  only 
forms  no  part  of  the  complaint,  but  was  wholly  unsupported  by  proofs.  It  is 
unnecessary,  therefore,  to  enter  further  into  this  part  of  the  subject. 

The  appeal  must  be  dismissed ;  but,  I  think,  without  costs. 

(a)  4  Bro  C.  C.  500. 
fl]  By  the  Revised  Statutes  of  N.  Y.  (Vol.  l,2d  ed.  p.  733.  §9.)  "Whenever  an  estate  shall  bo 
conveyed  to  a  person  and  his  intended  wife,  or  to  such  intended  wife  alone,  or  to  any  person  in  trust 
for  such  person  and  his  intended  wife,  or  in  trust  for  such  wife  alone,  for  the  purpose  of  creating  a' 
jointure  for  such  intended  wife,  and  with  her  assent,  such  jointure  shall  be  a  bar  to  any  right  or 
claim  of  dower  of  such  wife,  in  any  lands  of  the  husband."  And  by  §  2.  "  The  assent  of  the  wife  to 
such  jointure  shall  be  evidenced,  if  she  be  of  full  age,  by  her  becoming  a  party  to  the  conveyance  by 
which  it  shall  be  settled ;  if  she  be  an  infant,  by  her  joining  with  her  father  or  guardian,  in  such  eon* 
veyance."    Et  vide  McCarUe  v.  Teller,  %  Paige  559.     i  Sim.  &  Stu.  621.  n.  1. 
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•Gardner  v.  RowE.(a)  [•258] 

1827  ;  November  26, 27.     1828 ;  October. 

A  lease  wu  granted  Co  W.,  who  afterwards  committed  an  act  of  bankruptcy,  and  then  executed  a 
deed,  stating  that  his  name  had.  been  used  in  the  lease  in  trust  for  R.,  and  declaring  the  trust  ac- 
cordingly :  a  bill  was  filed  on  behalf  of  the  creditors  of  Wilkinson  under  the  commission,  claiming 
the  lease  as  part  of  bis  estate  ;  and  the  court  directed  an  issue  to  try  whether  W's.  name  was  used 
in  the  lease  as  a  trustee  for  H. :  Held, 

That  tbe  issue  was  properly  directed. 

The  jury  having  found  a  verdict  in  the  affirmative :  Held, 

That  tbe  declaration  of  trust  was  valid,  though  executed  after  bankruptcy,  and  that  the  lease  did  not 
pass  to  Wilkinson's  assignee. 

By  an  indenture  dated  the  23d  of  January,  1812,  the  Earl  of  Mount  Edge- 
cumbe  demised  and  granted  unto  George  Wilkinson,  his  executors,  admin- 
istrators, and  assigns,  a  piece  of  ground  known  by  the  name  of  the  Wheal 
Regent  Sett, .with  liberty  to  dig,  work,  raise,  and  search  for  tin,  lead,  and  other 
minerals  in  and  throughout  the  same  during  the  term  of  twenty-one  years,  at 
the  rent  and  subject  to  the  covenants  mentioned  in  the  lease. 

On  the  23d  of  Aug.  1813,  Wilkinson  executed  a  deed,  which  stated  that 
his  name  had  been  used  in  the  lease  from  Lord  Mount  Edgecumbe  as  a  trus- 
tee for  Joshua  Rowe,  and  declared  the  trust  accordingly.  Wilkinson  had 
previously  committed  acts  of  bankruptcy.  On  the  13th  of  November  fol- 
lowing, a  commission  issued  against  him,  under  which  he  was  found  a  bank- 
rupt. 

The  bill  alleged,  that  the  lease  of  the  mine  had  been  granted  originally  to 
Wilkinson  for  his  own  benefit,  and  that  the  declaration  of  trust  bad  been  ex' 
ecuted  fraudulently  with  a  tiew  to  protect  Rowe  from  being  a  loser  by  Wil- 
kinson's insolvency.  The  prayer  was,  that  the  deed  of  the  23d  of  August, 
1813,  might  be  delivered  up  to  be  canbelled^  and  that  the  mine  might  be  de^ 
dared  to  be  part  of  the  bankrupt's  estate^ 

Rowe,  by  his  answer,  denied  all  the  material  allegations  of  the  bill. 
Being  engaged,  he  stated,  about  *18ll,  in  working  the  Great  Cfinnis  [*259] 
Mine,  his  personal  observations  on  the  nature  of  the  soil  and  the 
directions  of  the  veins  of  ore,  led  him  to  believe  it  Would  be  a  profitable 
speculation  to  open  a  mine  in  the  neighborhood,  and  work  it  in  connection 
with  the  Great  Crinnis  Mine  ;  and  with  this  view  his  agent  entered  into  an 
arrangement  with  Lord  Mount  Edgecumbe  for  the  lease  of  the  Wheal  Regent 
Sett.  But  as  the  success  of  the  Great  Crinnis  Mine  had  induced  other  ad- 
venturers to  set  up  claims  to  it,  which  they  were  seeking  to  enforce  by  a  bill 
in  equity,  he  deemed  it  prudent  that  the  lease  should  be  taken  in  the  name  of 
a  trustee,  rather  than  in  his  own  name,  in  order  that  the  new  speculation 
might  not  be  involved  in  the  litigation.  Wilkinson  had  the  reputation  o£  be- 
ing a  man  of  large  property,  and  was  connected  with  Rowe  by  marriage. 

(a)  9  Sim.  &  Sto.  346. 
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Under  these  circumstances,  he  was  selected  to  be  the  tnisteo,and  the  lease  or 
grant  was  made  out  in  his  name ;  but  the  mine  had  been  worked  under 
Rowe's  direction,  and  at  Rowe's  expense. 

The  cause  having  come  on  to  be  heard  before  the  Vice-Chancellor,  the 
plaintiffs  contended  for  two  points :  first,  that  in  fact  .Wilkinson  was  not  a 
trustee  for  Rowe,  but  that  the  lease,  when  granted  by  Lord  Mount  Edgecumbe, 
was  meant  to  be  Wilkinson^s  own  property,  and  that  consequently  the  deed  of 
the  23d  of  August,  being  an  attempt  by  Wilkinson  after  his  bankruptcy,  to  di- 
vest the  beneficial  interest  out  of  his  assignees,  and  transfer  it  to  Rowe,  was 
altogether  fraudulent  and  void ;  and,  secondly,  that  even  if  the  true  agree- 
ment of  the  parties  at  the  time  of  granting  the  lease  was,  that  Wilkinson's 
name  should  be  used  as  a  trustee  for  Rowe,  yet  that  trust  could  not  now  pre- 
vail, inasmuch  as  there  was  no  written  declaration  of  trust  within  the 
statute  of  frauds,  except  the  indenture  of  the  23d  of  August,  1813, 
[•260]  *which,  being  executed  after  the  bankruptcy  of  Wilkinson,  could  not 
affect  the  legal  title  of  the  assignees. 

The  Vice-Chancellor  was  of  opinion  that  he  could  not  enter  into  the  con- 
sideration of  the  second  point,  which  raised  a  pure  question  of  law,  till  the 
matter  of  fact  involved  in  the  first  point  was  ascertained.  He  therefore  di- 
rected an  issue  to  try  whether  the  name  of  Wilkinson  was  used  in  the  lease 
of  the  23d  of  January,  1812,  as  a  trustee  for  Rowe. 

The  jury  found  a  verdict  in  the  afllrmative. 

The  plaintiffs  afterwards  moved  for  a  new  trial,  but  the  Vice-Chancellor 
refused  the  application*  The  case  then  came  on  to  be  heard  on  the  equity* 
reserved  ;  and  the  Vice-Chancellor,  being  of  opinion  that  the  indenture  of  the 
23d  of  August,  1813,  though  executed  after  bankruptcy,  was  a  good  declara- 
tion of  trust  within  the  statute  of  frauds,  dismissed  the  bill  with  costs.(a) 

The  plaintiffs  now  appealed  from  all  the  three  decretal  orders — the  decree 
directing  the  issue,  the  order  refusing  the  motion  for  a  new  trial,  and  the  de- 
cree of  dismissal. 

1827;  November  26,  27.— Mr.  Agar^  Mr.  Rose^  and  Mr.  Matthews  for  the 
appellants. 

Sir  Charles  Wetherell^  Mr.  PepySj  Mr.  Montagu,  and  Mr.  Knight, 
contra. 

It  was  argued  against  the  original  decree,  directing  the  issue,  that  it  was 
contrary  to  law  to  direct  an  issue  to  try  whether  Wilkinson  was  a  trustee  of 
the  lease  for  Rowe.  In  Yates  v.  Hambly,(h)  Lord  Hardwicke  says, 
[*261]  *"  As  to  the  five  houses,  I  am  of  opinion  the  defendant  W.  Hambly 
is  entitled  to  an  absolute  estate,  though  it  is  an  exceeding  dark  trans- 
action ;  but  yet  it  is  not  proper  to  direct  an  issue  to  try  a  trust,  nor  do  I  re- 
member any  instance  of  it;  for  as  it  depends  upon  the  statute  of  frauds  and 
perjuries,  it  is  incumbent  upon  this  court  to  determine  it."    Whether  Wilkin- 

(a)  3  Sim.  &  Stu.  346.  (b)  S  Aik.  3G4. 
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son  was  or  was  not  a  trustee  for  Rowe,  depends  upon  this  single  circumstance, 
^whether  there  was  a  declaration  of  trust  in  writing  signed  by  him  before  his 
bankruptcy :  if  there  was  not  such  a  declaration  of  trust,  there  could  not  be 
any  yalid  trust  in  existence.  Trust  or  no  trust,  was  a  question  which  ought 
to  be  determined  by  the  court  itself,  and  could  not  be  made  the  subject  of  an 
issue. 

On  the  question,  whether  the  deed  of  the  23d  of  August,  1813,  was  a  valid 
declaration  of  trust,  the  argument  was  to  the  same  effect  with  that  which  is 
contained  in  the  report  of  the  case  before  the  Vice-Chj^ncellor. 


1828 ;  October, — The  Lord  Chancellor  : — This  was  an  appeal  from 
three  orders  pronounced  by  the  late  Vice-Chancellor.  The  principal  point 
insisted  upon,  on  the  part  of  the  defendants,  related  to  the  deed  executed  by 
Wilkinson,  containing  the  declaration  of  trust,  and  which,  being  executed 
after  he  had  committed  an  act  of  bankruptcy,  was  contended  to  be  inoperative 
and  void.  The  case  upon  this  point  was  fully  argued  before  the  Tice-Chan- 
cellor,  and  I  see  no  reason  to  differ  from  the  opinion  expressed  upon  it  by 
that  learned  judge.  Assuming  the  bankrupt  to  have  been  a  trustee  for  Mr. 
Rowe,  there  was  nothing,  I  think,  to  prevent  him  from  making  a  valid  decla- 
ration of  trust,  notwithstanding  his  bankruptcy. 

*It  is  true,  that  the  property  of  a  trader  cannot  be  assigned  by  him  [*262] 
after  his  bankruptcy :  the  property  is  no  longer  his  ;  it  is  vested  in 
his  assignees.  But  property  held  in  trust,  is  not  the  property  of  the  bankrupt ; 
it  does  not  pass  to  his  assignees.[l]  The  only  question  therefore,  as  it  ap- 
pears to  me,  in  this  case  is,  whether  the  declaration  contained  in  the  deed 
was  founded  upon  a  previous  trust,  or  was  altogether  fraudulent.  That  ques- 
tion, however,  has  been  decided  in  substance  by  the  jury  upon  the  trial  of  the 
issue :  for  they  have  found  that  the  name  of  Wilkinson  was  used  in  the  origi- 
nal deed  as  a  trustee  for  Rowe. 

It  was  further  contended,  that  the  order  directing  the  issue  ought  not  to 
have  been  niade :  and  from  that  order  the  defendants  have  also  appealed. 
The  issue  was  directed  in  March,  1822,  for  a  trial  at  the  summer  assizes. 
The  trial  was  delayed  until  the  following  spring ;  and,  upon  the  verdict  be- 
ing found  for  the  plaintiff  Rowe,  an  application  was  made  for  a  new  trial  ; 

[l]  That  a  bona  Jlde  assignment  of  goods,  bj  a  debtor  who  afterwards,  but  before  tbe  delivery  of 
the  goods,  became  bankrapt,  to  his  creditor,  maj  nnder  the  circamstsnces  of  the  case,  preTail  in  equity 
against  the  legal  right  of  the  assignees,  appears  from  the  following  case  : — A.  having  goods  in  the 
hands  of  B.  as  his  agent  at  a  foreign  port,  and  being  under  liabilities  to  C.,by  letter  to  C.  promised 
that  he  would  direct,  and  by  a  subsequent  letter  to  B.  did  direct  B.  to  deliver  over  the  goods  to  D.  as 
the  agent  of  C.  at  that  port.  Before  the  delivery  of  the  goods,  a  commission  of  bankrupt  issued 
against  A.  under  an  act  of  bankruptcy  committed  while  his  letter  was  on  its  way  to  B.,  and  the  goods 
were  delivered  by  B.  to  D.  in  ignorance  of  the  bankruptcy  ;  it  was  held  that  G.  had  a  good  title  in 
equity  to  the  goods.  The  point  had  been  previously  decided,  at  law  in  favor  of  the  assignees  ;  but 
the  rules  of  law  and  equity  were,  I^ird  Cottenham  said,  "known  not  to  be  the  same  on  this  subject.'' 
Bum  V.  Canfalk4f,  4  Myl.  &.  Or.  690,  699,  702.    S.  C.  7  Sim.  J09. 
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and  it  was  not  till  after  that  application  had  failed,  and  a  subsequent  delay  of 
two  years,  that  the  defendants  appealed  against  the  order  directing  the  issue. 
They  take  the  chance  of  a  verdict  in  their  favor,  try  the  effect  of  a  motion 
for  a  new  trial,  and,  failing  in  both,  they  then,  for  the  first  time,  object  to  the 
original  order.  I  think,  however,  under  the  circumstances  of  this  case,  there 
is  no  ground- of  objection  to  the  order  directing  the  issue  :  and  with  respect 
to  the  motion  for  the  new  trial,  I  have  read  through  the  evidence,  and  the 
summing  up  of  the  learned  judge  who  presided  at  the  trial,  and  who  appears 
to  have  given  the  defendants  the  full  benefit  of  every  observation  in  their  fa- 
vor, which  the  evidence  aflforded  ; — and  after  considering  the  whole  case,  1 
cannot  say  that  I  think  the  jury  have  erred  in  finding  their  verdict  for  the 

plaintiff. 
[*263]        *I  am  of  opinion,  therefore,  that  these  appeals  must  be  dismissed ; 

and,  as  to  the  two  first  orders,  with  costs.[l] 


Brummell  v.  MTherson. 

1827  'r  December  22.     1828  ;  April  3,  16 ;  October. 

Moneys  issued  by  the  crown  to  an  army  agent  for  the  pay,  subsistencei  &c.  of  officers,  and  carried 
in  the  books  of  the  agent  to  the  credit  of  the  respective  officers,  but  not  paid  over  to  them,  and  not 
made  the  subject  of  any  private  arrangement  with  them,  continue  the  moneys  of  the  crown  in  the 
hands  of  the  agent,  for  which  he  is  accountable  to  the  crown  ;  and  may  be  called  back  by  the  attor- 
ney general,  as  representing  the  crown,  even  after  a  lapse  of  more  than  thirty  years. 

William  Bru]^meli«  had  carried  on  the  business  of  an  army  agent,  first 
in  partnership  with  a  gentleman  of  the  name  of  Bishop,  and,  after  Bishop's 
death,  on  his  own  sole  account.  Brummell  died  in  1794  ;  and  a  suit  having 
been  instituted  to  have  his  will  established,  and  the  trusts  of  it  carried  into 
execution,  a  decree  was  pronounced  in  1795,  which  directed,  among  other 
things,  the  usual  accounts  of  his  debts.  By  a  report,  dated  the  1st  of  August, 
1810,  the  master  certified  that  no  debt  had  been  proved  before  him ;  but  that 
a  claim  had  been  established  for  public  balances  due  from  the  estate  of  Wil- 
liam Brummell  in  respect  of  certain  regiments,  some  of  which  were  in  the 
agency  of  Messrs.  Bishop  &  Brummell,  and  others  in  the  agency  of  Wil- 

[1]  That  an  issue  may  be  awarded  to  try  the  fact  of  the  existence  of  a  trust,  appears  from  the  un- 
reported case  of  MUner  v.  SingUUm^  of  which  the  following  statement  is  given,  2  Yo.  &  Coll.  C,  C. 
75,  n.di  **  In  ihi*  case,  Singleton  had  obtained  a  lease  from  the  dean  and  chapter  of  York.  Milner 
alleged  that  he  bad  obtained  it  under  a  secret  trust  for  himself  Singleton  denied  the  imputed  trust, 
and  said  that  he  took  the  lease  in  his  own  name  and  refused  to  give  Milner  the  benefit  of  it,  except 
upon  his  own  terms,  which  Milner  refused.  Milner  then  filed  his  bill  to  establish  the  alleged  agency 
of  Singleton  for  him.  The  Vice- Chancel  lor  of  England  in  the  first  instance,  and  afterwards  Lord  Cot- 
tenham,  C.  directed  issues  to  try  the  fact  of  agency,  and  directed  both  the  plaintiff  and  defendant  to 
be  confronted  before  a  jury.  The  issues  were  tried  at  York,  in  March,  1841,  when  a  verdict  was 
found  on  each  issue  for  Milner." 


CASES  IN  CHANCERY.  2G5 

'  1&2&— Brummell  v.  M'Phereon. 

liam  Bnimmell  alone.  The  amount  due  in  respect  of  these  balances  was  af- 
terwards ascertained  and  paid.  A  fund  was  set  apart  to  provide  for  any 
claim  which  might  subsequently  be  discovered  to  exist  against  Bishop's  es- 
tate, in  respect  of  his  agency  accounts,  or  those  of  Bishop  &  Brummell ; 
and  by  an  order,  dated  the  21st  of  December,  1822,  it  was  referred  to  the 
master  to  inquire,  whether  any  and  what  further  sum  of  money  was  due  and 
owing  from  the  estate  of  the  testator,  William  Brummell,  to  the  crown,  in 
respect  of  the  regiments  in  his  agency,  or  in  the  agency  of  Messrs.  Bishop 
&  Brummell. 

*The  master,  by  his  report,  found,  '<  that  a  party  is  appointed  agent  f*264] 
to  a  regiment  by  the  colonel ;  that  thereupon  a  power  of  attorney  is 
usually  executed  by  the  colonel  in  favor  of  the  agent,  under  which  the  latter 
is  authorized  to  receive  from  the  paymaster  general  of  his  majesty's  forces, 
all  such  sums  as  may  become  due  and  payable  to  him  (the  colonel)  or  to. the 
officers  or  soldiers  of  his  regiment,  or  of  any  garrison,  to  the  Command  of 
which  he  (the  colonel)  may  thereafter  be  appointed,  or  on  account  of  ^taff 
pay;  that  the  agent  is  further  authorized  to  execute  and  deliver  assignments 
of  the  offreckonings  of  the  non-commissioned  officers  and  privates,  &c.,  to 
the  command  of  whom  the  colonel  may  be  appointed,  to  such  persons  as  he 
may  contract  with  for  furnishing  and  supplying  clothing  and  accoutrements?, 
and,  upon  receipt  of  any  sums  of  money,  to  give  discharges,  &c. ;  that  when 
the  agent  requires  money  on  account  of  a  regiment,  he  states  that  fact  to  the 
war  office,  and  the  secretary  at  war,  if  he  thinks  the  service  requires  it,  di- 
rects the  pay  office  to  issue  the  money  to  the  agent,  who  gives  his  receipt  for 
the  same  to  the  paymaster  general,  by  virtue  of  the  power  of  attorney  execut- 
ed in  his  favor ;  and  that  it  is  customary  for  the  agent  to  give  security  to  thQ 
colonel  for  the  moneys  thus  coming  into  his  hands." 

The  master  further  found,  "  that,  upon  an  investigation,  in  the  year  1821, 
of  the  books  of  Messrs.  Bishop  &  Brummell,  on  behalf  of  BrummelTs  repre- 
sentatives, it  was  admitted  that  a  sum  of  1154/.  11^.  3d.  remained  in  their 
hands,  arising  from  or  in  respect  of  moneys  imprested  into  their  hands  for 
the  subsistence  and  arrears  of  officers  between  December,  1783,  and  March^ 
1794 ;  that  it  was  also  admitted  that  a  sum  of  619Z.  12^.  6d.  remained  in  the 
hands  of  Messrs.  Bishop  &  Brummell,  arising  from  or  in  respect 
of  moneys  issued  for  'allowances  for  camp  equipage,  marching  [*265] 
rations,  &^c. ;  that,  upon  a  recent  examination  of  the  books  of  Messrs. 
Bishop  &  Brummell,  there  appear  to  be  further  balances  claimed  by  the 
crown  to  the  amount  of  464Z.  Is,  lid. ;  that  the  said  several  balances  had  re- 
mained in  the  hands  of  Messrs.  Bishop  &  Brummell,  or  of  William  Brum- 
mell after  Bishop's  death,  for  thirty  years  and  upwards,  without  any  claim  or 
demand  made  in  respect  thereof  by  or  on  behalf  of  the  officers  to  whose  re- 
spective accounts  such  several  balances  or  sums  of  money  were  carried,  or 
their  respective  representatives,  or  any  persons  claiming  under  them." 

The  report  concluded  with  the  following  finding: — "On  consideration  of 
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he  several  matters  aforesaid,  it  appeared  that  no  question  arises  as  between 
the  crown  and  the  several  officers  to  whose  separate  accounts  such  sums  of 
money  had  from  time  to  time  been  carried;  inasmuch  as  he  (the  master)  con- 
ceived, that,  in  whose  hands  soever  such  balances  or  sums  of  money,  or  so 
much  thereof  as  had  been  imprested  into  the  hands  of  the  said  agents,  for 
arrears  or  subsistence  of  officers,  shall  in  future  remain,  the  same  must  still 
be  liable  to  the  claims  of  such  several  officers,  or  their  representatives,  or  per- 
sons claiming  under  them ;  but  the  question  is,  whether  such  balances  or 
sums  of  money  should  remain  indefinitely  in  the  hands  of  such  agents,  or 
should  be  paid  over  to  his  majesty,  to  be  applied  as  his  majesty  shall  think 
fit,  but  subject  always  to  the  claims  of  such  officers,  their  representatives,  or 
persons  claiming  under  them,  as  they  from  time  to  time  may  be  able  to  make 
out  or  establish  such  claims ;  and  it  did  not  appear  to  the  said  master  that 
there  is  any  legislative  or  official  regulation  immediately  applicable  to  this 
question,  but  under  all  the  circumstances,  and  having  regard  to  the 
[*266]  several  documents  which  had  been  laid  before  him,  *and  particularly 
as  such  balances  or  sums  of  money  are  part  of  sums  originally  is- 
sued by  his  majesty  to  the  said  agents  for  purposes  to  which  they  had  not 
been  applied,  the  master  conceived,  that  although  they  cannot  be  considered 
as  debts  due  to  the  crown,  yet  his  majesty  is  entitled  to  call  for  an  ac- 
count of  them,  and  to  take  them  out  of  the  hands  m  which  they  now 
remain,  and  to  apply  them  in  such  manner  as  his  majesty  shall  think  fit,  so 
that  they  remain  subject  to  the  claims  of  the  several  officers  to  whose  ac- 
counts they  have  been  respectively  carried,  or  their  representatives,  or  per- 
sons claiming  under  them,  whenever  they  shall  be  able  to  make  out  and  esta- 
blish such  claims." 

The  attorney  general  presented  a  petition,  praying  that  the  report  might 
be  confirmed,  and  the  amount  of  tlie  balance  paid  to  his  solicitor.  There 
was  a  cross  petition  by  the  parties  beneficially  interested  in  the  assets  of 
Brummell,  the  object  of  which  was  to  obtain  a  declaration  that  there  was 
not  any  further  sum  due  to  the  crown  from  the  estate  of  their  testator  in  re- 
spect of  the  regiments  formerly  in  his  agency  or  in  the  agency  of  Bishop  & 
Brummell. 

1826 ;  May  24. — The  petitions  came  on  to  be  heard  together  before  the 
Vice-Chancellor.  The  question  was,  whether  the  representatives  of  a  de- 
ceased  army  agent  were  accountable  to  the  crown  for  moneys  which  had  re- 
mained in  their  hands  under  such  circumstances  as  existed  here ;  or  whether 
they  were  accountable  only  to  the  officers  to  whose  accounts  the  respective 
sums  had  been  carried,  and  their  representatives. 

Mr.  Wraj/j  for  the  crown. 

Mr.  Shadwell,  Mr.  Pepys^  and  Mr.  TVeslove,  contra. 
[•267]        *1826 ;  July  7.— The  Vice-Chancellor  :— The  first  objection 
taken  to  the  report  of  the  master  is,  that  it  is  wrong  in  point  of  form. 
The  only  mat^-ir,  it  is  said,  which  the  court  referred  to  the  master,  was,  to  in- 
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quire  whether  any  and  what  further  sum  of  money  was  due  to  the  crown  from 
the  testator ;  and  the  master,  having  stated  it  to  be  his  opinion  that  the  sums 
in  question  were  not  debts  due  to  the  crown,  had  no  authoritv,  under  the  lan- 
guage of  the  order,  to  proceed  to  find  that  his  majesty  was  entitled  to  call  for  an 
account  of  those  sums^  and  to  take  them  out  of  the  hands  in  which  they  now 
remain. 

The  substantial  purpose  of  the  court  being  that  the  master  should  inquire 
whether  any  and  what  further  sum  or  sums  were  to  be  withdrawn  from  the 
assets  of  the  testator,  and  paid  over  to  the  crown,  the  master  would  clearly 
have  failed  in  his  duty,  if,  entertaining  on  that  point  the  opinion  which  he  has 
expressed,  he  had  omitted  to  state  it  in  his  report. 

The  substantial  objection  which  has  been  urged  against  the  report  is,  that 
the  master  has  come  to  an  erroneous  conclusion,  and  ought  not  to  have  found 
that  his  majesty  was  entitled  to  call  for  an  account  of  these  sums,  and  to  take 
them  out  of  the  hands  where  they  now  remain  ;  for,  being  carried  by  the 
agent  to  the  private  accounts  of  the  several  officers,  the  agent  was  thereby  as 
fully  discharged,  as  against  the  crown,  as  if  the  money  had  been  actually 
paid  to  the  officers  to  whose  accounts  the  sums  were  carried. 

If  it  had  been  established  before  the  master,  that  the  sums  in  question  were 
carried  to  the  accounts  of  the  several  officers,  in  consequence  of  pre- 
vious authority  *given  by  them  to  the  agent,  authorizing  him  to  [*268] 
carry  all  moneys  payable  to  them  to  a  private  account  between  them 
respectively  and  the  agent,  in  the  nature  of  a  banking  account,  it  might  then 
have  been  contended  that  the  act  of  carrying  the  sum  to  the  private  accounts 
of  the  officers  was  in  effect  as  much  payment  against  the  crown  to  the  order 
of  the  officers,  as  if  the  agent  had  handed  over  those  sums  to  any  other 
banker  whom  they  might  have  named.  Such  special  circumstances,  how- 
ever, are  altogether  wanting  in  this  case ;  and  the  question  is  to  be  decided 
upon  general  principles. 

It  is  argued,  that  an  army  agent  is  not  a  public  officer  ;  that  he  is  account- 
able— ^not  to  the  crown — ^but  only  to  the  colonel  of  the  regiment,  from  whom 
he  receives  his  appointment ;  and  that  if  moneys,  imprested  by  the  crown 
into  the  hands  of  the  agent,  remain  unapplied,  the  remedy  of  the  crown  is 
against  the  colonel,  and  not  against  the  agent :  and  in  support  of  that  argu- 
ment it  is  said,  that,  by  the  twenty-fifth  section  of  the  45  G.  3,  c.  58,  "  for  the 
better  regulation  of  the  office  of  paymaster-general,  and  the  more  regular  pay- 
ment of  the  army,"*it  is  provided,  "that  nothing  herein  contained  shall  ex- 
tend to  exonerate  the  colonel  or  commandant  of  any  regiment,  troop,  or  com- 
pany, or  the  representatives  of  any  such  colonel  or  commandant  from  any 
responsibility  to  which  he  or  they  is,  are,  or  may  be  liable,  for  any  failure  or 
deficiency  of  the  respective  agents  of  such  regiments,  troops,  or  companies." 

I  incline  to  think,  that  the  very  circumstance  that  money  is  imprested 
by  the  crown  directly  into  the  hands  of  the  agent,  would  alone  render  the 
agent  iomiediately  accountable  to  the  crown ;  and  that  the  statute  referred 
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[*269]  'to,  follows  other  statutes  upon  the  same  subject,  in  treating  tlie  agent 
of  a  regiment  as  directly  accountable  to  the  crown ;  though,  inas- 
much as  the  agent  is  appointed  by  the  colonel,  it  has  been  deemed  reasonable 
by  the  legislature,  that  the  colonel  also  should  continue  responsible  for  the 
conduct  of  his  own  nominee. 

Upon  the  whole,  my  opinion  is,  that,  if  money  be  imprested  by  the  crown 
into  the  hands  of  an  army  agent,  for  the  purpose  of  being  paid  to  officers  to 
whom  it  is  due,  and  it  is  never  demanded  by  them,  and  therefore  is  not  paid 
by  the  agent,  it  remains  the  money  of  the  crown  in  the  hands  of  the  agent, 
for  which  the  agent  is  accountable  to  the  crown.  This  court  cannot  permit 
those,  who  claim  beneficially  under  the  will  of  the  agent,  to  divide  this  mo- 
ney amongst  them  as  part  of  his  assets ;  but  must  direct  it  to  be  returned  to 
the  crown.  It  makes  no  diflference  that  such  moneys  were  carried  by  the 
agent  to  the  accounts  of  the  officers,  unless  under  special  circumstances  be- 
tween the  agent  and  the  officer,  such  as  I  have  before  referred  to,  and  which 
would  be  tantamount  to  actual  payment  to  the  officer.  No  such  special  cir- 
cumstances are  stated  here. 

It  was  objected  against  the  crown,  that  the  prayer  of  the  petition  of  the 
attorney  general  was  incorrect,  inasmuch  as  it  prayed  that  the  sum  in  ques- 
tion might  be  paid  to  Mr.  Maule,  who  is  described  as  solicitor  to  the  attorney 
general ;  whereas  the  moneys,  if  they  are  to  be  refunded,  ought  to  be  repaid 
to  the  exchequer,  out  of  which  they  issued.  The  attorney  general  being  the 
proper  officer  to  assert  the  rights  of  the  crown  in  this  suit,  he  is  the  proper 
officer  to  receive  the  moneys  ;  and  payment  to  his  solicitor  is  payment  to  him. 
The  order,  therefore,  must  be  according  to  the  prayer  of  the  petition  of  the 

attorney  general. 
[*270]  *The  order  was,  that  so  much  of  the  master's  report,  dated  the  18th 
of  April,  1826,  as  certified  that  his  majesty  was  entitled  to  call  for  an 
account  of  the  balances  in  the  report  mentioned,  and  to  take  them  out  of  the 
hands  in  which  they  then  remained,  be  confirmed ;  and  directions  were  given 
for  the  payment  of  2238/.  5*.  7d.  to  the  solicitor  of  the  attorney  general,  in 
satisfaction  of  the  claim  of  the  crown. 


Against  this  order  an  appeal  was  presented  by  parties  interested  in  Brum- 
mell's  estate.  Though  the  appeal  prayed  a  declaration,  that  nothing  was 
due  from  Brummell's  estate  to  the  crown,  it  was  admitted  in  the  course 
of  the  argument,  that  the  sums  of  619/.  12*.  6rf.,  and  464/.  1*.  lid.,  could 
scarcely  be  considered  otherwise  than  as  in  the  nature  of  public  balances  ; 
and  these  the  executors  were  willing  to  refund:  so  that  the  discussion  was 
confined  principally  to  the  liability  of  the  executors  to  account  for  the  sum  of 
1154/.  11^.  3e/.,  which  consisted  wholly  of  arrears  due  to  officers  for  subsist- 
ence and  pay. 

1827 ;  Dec,  22.— Mr.  Pepys^  Mr.  Treslove,  and  Mr.  Pembertoti,  for  the 
appellants : — The  question  is,  on  whose  behalf  did  Brummell  receive  these 
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xnoneys, — whether,  as  the  agent  of  the  crown,  or  as  the  agent  of  the  officers 
to  whom  they  were  to  be  paid.     The  agent  of  a  regiment  is  appointed  by  the 
colonel ;  he  is  accountable  to  the  colonel ;  and  the  colonel  is  responsible  for 
the  moneys  he  receives.    The  paymaster  general  is  the  officer  who  acts  on 
behalf  of  the  government  in  issuing  the  sums  requisite  for  each  particular 
lament ;  the  payment  is  made  to  the  colonel  by  the  hands  of  his  agent,  and 
for  the  sums  so  paid,  the  colonel  is  answerable.     There  is  no  privity 
between  the  *crown  and  the  agent    The  crown,  independently  of    [*271] 
statutory  enactment,  would  ha\^  no  rights  against  the  agent ;  and 
though  it  has  been  found  convenient  to  impose  by  act  of  parliament  certain 
obligations  on  the  agent,  those  regulations  do  not  make  him  the  agent  of  the 
crown.    He  stands  in  the  same  situation  towards  the  colonel  and  officers  of 
the  regiment  as  before,  with  this  difference  only — that  he  is  bound  by  posi- 
tive law  to  do  certain  acts  at  the  bidding  or  for  the  convenience  of  the  crown, 
which,  but  for  express  enactment,  could  not  have  been  required  of  him. 
Thus  the  23  G.  3,  c.  60,  s.  35,  and  36,  directs  the  agents  of  regiments  to  ren- 
der accounts  to  the  war  office,  when  called  upon  to  do  so ;  but  in  no  part  of 
that  act  are  they  recognized  as  the  agents  of  the  crown.    Succeeding  acts 
have  extended  the  rights  of  the  government  against  the  agent.    By  the  45 
G.  3,  c.  38,  agents  of  raiments  are  ordered^  under  a  penalty  of  100/.  for 
every  omission,(a)  to  make  up  and  transmit  to  the  office  of  the  secretary  at 
war,  and  the  office  of  the  paymaster  general,  annual  accounts,  showing  the 
balance  due  to  or  from  the  public  on  account  of  every  regiment,  troop,  and 
company,  and  also(&)  to  make  up  such  other  accounts  as  the  secretary  at  war 
or  paymaster  general  may  require.    The  pajmiaster  general  is  authorized(c) 
to  require  them  to  pay  the  balances  due  from  them  to  the  public ;  and  those 
balances,  if  not  paid  within  a  month  after  such  requisition,  are  to  be  deemed 
a  debt  to  his  majesty  on  record.    A  special  and  limited  responsibility  on  the 
part  of  the  agent  towards  the  government  has  been  thus  created.    But  even 
in  imposing  this  responsibility,,  care  has  been  taken  not  to  alter  the  general 
relative  position  of  the  crown,  the  colonel,  and  the  agent :  and  accordingly, 
the  25th  section  provides,  that  nothing  contained  in  the  act  shall  ex- 
tend to  "exonerate  the  colonel  or  commandant  from  the  responsibility    [*272] 
to  which  he  is  liable. 

Even  if  the  45  G.  3,  c.  68,  could  be  considered  as  having  altered  the  situa- 
tion of  the  agent  to  a  regiment,  so  as  to  make  him  the  agent  of  the  crown, 
that  would  not  affect  the  present  case ;  for  the  moneys,  which  are  now  claim- 
ed, were  received  between  1783  and  1784,  long  before  the  act  was  in  exist- 
ence. 

According  to  the  course  of  dealing  between  the  war  office  and  the  regi- 
mental agent,  the  laiter  makes  up,  for  each  year,  a  statement  of  the  sum  due 
to  the  reghnent,  and  the  moneys  received  on  account  of  it ;  and,  this  state- 

(a)  SeciioQ  31.  (b)  Section  25.  {c)  Section  33. 
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ment  having  been  examined  and  settled  by  the  secretary  at  war,  an  instru- 
ment, called  a  clearing  warrant,  is  issued,  under  which  the  net  balance,  due 
in  respect  of  each  regiment,  is  paid  to  the  agent.  The  issuing  of  the  clear- 
ing warrant  puts  a  final  close  to  all  accounts  between  the  government  and  the 
agent  for  the  year  to  which  it  relates.  That  instrument  is  a  solemn  admis- 
sion, that  the  sums  mentioned  in  it  are  due  to  the  regiment ;  they  are  paid  to 
the  agent  on  behalf  of  the  regiment ;  the  services,  for  which  the  payment  is 
made,  have  been  performed ;  the  crown  has  no  longer  any  interest  in  the 
moneys  which  it  has  parted  with  for  the  pufpose  of  that  payment ;  and  all 
liability  of  the  agent  to  the  government  is  at  an  end. 

We  have  a  letter  from  the  war  oflSce,  dated  in  May,  1826,  which  states, 
that,  in  the  event  of  an  agent  becoming  bankrupt,  the  government  does  not 
hold  itself  answerable  to  officers  for  arrears  of  their  pay  left  in  the  agent's 
hands.    It  must,  therefore,  be  considered  an  admitted  fact,  that,  if  Brummell, 

instead  of  dying,  had  become  bankrupt  in  1794,  ^he  officers  could  not 
[*273]     have  claimed  these  arrears  from  the  crown,  but  must  have  *proved 

against  Brummell's  estate.  Now,  if  Brummell  was  the  agent  of  the 
public,  and  not  the  agent  of  the  colonel  and  officers,  what  right  could  the 
crown  have  to  say,  that  the  loss  occasioned  by  his  failure  should  be  borne, 
not  by  the  government,  whose  agent  he  is  alleged  to  have  been,  but  by  the 
individuals  whose  agent  it  is  said  he  never  was.  It  is  clear,  that  in  1794 
these  moneys  were  in  the  hands  of  Brummell  on  the  account  and  at  the  risk 
of  the  several  officers ;  the  government  was  discharged  towards  the  officers 
by  the  payment  to  Brummell :  where  then  can  the  right  be  to  call  these  mo- 
neys back  at  the  end  of  thirty-four  years  ? 

There  is  an  account  between  Brummell  and  the  several  officers  for  whom 
these  sums- were  received  :  the  sums  due  to  each  officer  are  entered  to  his  cre- 
dit in  the  account  between  him  and  Brummell ;  against  these  credits  the  offi- 
cer draws  as  his  occasions  may  require,  and  the  amount  of  his  drafts  are  placed 
to  his  debit.  In  such  a  state  of  circumstances  the  moneys  became  the  ab- 
solute property  of  the  officer  to  whose  credit  they  were  entered  ;  and  he  might 
have  maintained  an  action  of  assumpsit  for  them.  Smart  v.  Wolfe^{a)  Row 
V.  Dawson,{b)  Priddy  v.  Rose.{c)  From  the  moment  that  the  sums  were 
carried  to  the  credit  of  the  officers,  Brummell,  in  respect  of  these  sums,  be- 
came their  private  banker.  The  representative  of  any  of  those  officers  might 
still  file  a  bill  for  an  account  against  Brummell's  executors ;  and  the  latter 
could  not  resist  such  a  bill  by  setting  up  a  settlement  between  them  and  the 
crown. 

1828 ;  April  3,  16. — Mr.  William  Brougham,  for  the  crown  : — Before 

1783,  the  sum  voted  by  parliament  for  a  regiment,  was  issued  to  the 
[•274]    colonel :  an  agent,  appointed  by  *him,  paid  the  officers  and  men,  and 

made  the  other  necessary  disbursements ;  and  no  account' of  the  ap- 

(«)  3  T.  R.  323.  (b)  1  Ves.  sen.  331.  (e)  3  Mer.  86. 


CASES  IN  CHANCERY.  276 

^ 1828.— Bruinmell  v.  M'Pheraon. 

plication  of  the  moneys  was  rendered  to  the  government.  To  remedy  this 
defect,  Mr.  Burke,  in  1783,  introduced  a  bill  "  for  regulating  the  office  of  pay- 
master general,  and  for  the  more  regular  payment  of  the  army  f{a)  and  by 
that  act(6)  army  agents  were  required  to  make  up  and  render  certain  ac- 
counts. It  then  became  the  practice  to  have  in  each  regiment  a  regimental 
paymaster,  who. received  a  salary  of  120L  a  year  from  government,  but  was 
not  recognized  as  a  public  accountant,  till  1798.  During  this  period,  the  pay 
of  the  officers  was  always  aUowed  to  be  in  arrear ;  in  order  that  the  public 
might  hav§a  check  upon  them  in  respect  of  such  regimental  expenses  and 
dislyrsements,  as  it  was  their  duty  to  pay.  From  1798  the  regimental  pay- 
mast^  was  appointed  by  the  government,  and  was  required  to  render  a  pay 
h'st. 

Between  1783  and  1798  the  following,  according  to  the  course  of  office 
was  the  mode  o^  dealing  with  the  army  agent.  He  received  monthly  the 
money  "  borne  upon  the  establishment,"  that  is  the  sum  voted  by  parliament 
in  the  army  estimates  for  any  particular  regiment;  and  he  opened  three  ac- 
counts. In  the  first  he  entered  to  the  credit  of  the  government  all  sums  re- 
ceived from  the  paymaster  general,  and  to  the  debit  of  the  government,  all 
disbursements  for  the  regiment  In  the  second,  which  was  a  debtor  and  cre- 
ditor account  with  the  regimental  paymaster,  he  entered,  on  the  debtor  side 
all  sums  paid  to  the  regimental  paymaster,  and  on  the  creditor  side,  all  dis- 
bursements made  by  the  regimental  paymaster.  The  third  was  an  account 
with  each  officer,  in  the  regiment  separately ;  in  which  he  entered  to 
the  credit  of  the  officer  every  sum  due  to  the  officer,  whether  *for  [*275] 
subsistence,  or  pay,  and  to  die  debit  of  the  officer,  every  payment 
made  to  him  personally  or  through  the  medium  of  the  regimental  paymaster. 

Every  month  the  regimental  paymaster  rendered  his  account  to  the  agent. 
At  the  end  of  the  year,  the  agent  rendered  his  account  to  the  war  office.  The 
account  so  rendered  was  called  the  annual  state  ;  and  consisted  of  all  mo- 
neys received  from  the  paymaster  general  on  the  one  side,  and,  on  the  other^ 
of  all  payments  actually  made  to  officers  and  men,  or  for  other  regimental  ex- 
penses, together  with  the  arrears  of  pay  due  to  the  officers,  but  which  had  not 
been  issued  to  the  agent,  and  therefore  had  not  been  paid  to  the  officers. 

After  the  war  office  had  examined  these  accounts  and  checked  them  by  the 
vouchers  for  actual  payments,  and  by  the  army  list  for  claims  of  arrears  of 
pay  to  the  officers,  an  order,  called  a  clearing  warrant,  and  directed  to  the 
paymaster  general  of  the  forces,  was  issued,  which  was  an  authority  to  the 
paymaster  general  to  pay  the  agent  a  certain  sum.  If  the  sum  received  by 
the  agent  in  the  preceding  year,  on  account  of  the  regiment,  was  more  than 
the  sums  expressed  in  the  body  of  the  clearing  warrant,  he  paid  the  difference 
into  the  bank  of  England  to  the  credit  of  the  public.  If  it  was  less,  he  re* 
ceived  the  balance  from  the  paymaster  general. 

(a)  23  G.  3,  c.  50.  (*)  Section  9i,  35,  36. 
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Prom  this  statement  it  is  evident,  that  the  issue  of  the  clearing  warrant  was 
not  a  final  settlement  of  the  account  between  the  army  agent  and  the  public, 
inasmuch  as  the  item  of  arrears  was  only  admitted  by  it  as  due,  but  was  not 
actually  issued  to  the  agent,  till  after  the  clearing  warrant  itself  was  issued. 

It  is  equally  evident,  that,  at  the  time  when  the  agent  sent  in  his 
[*276]    annual  state,  *he  had  not  paid  any  arrears  to  officers,  because  up  to 

that  time  the  arrears  had  not  been  allowed ;  and  as  no  account  was 
rendered  subsequently  to  the  issue  of  the  clearing  warrant,  there  was  nothing 
to  show  that  the  agent,  afler  he  received  the  arrears,  had  ever  pc^d  .them  to 
the  officers.  Accordingly,  the  clearing  warrants  have  never  been  consi<^red 
as  a  final  settlement  between  an  army  agent  and  the  crown,  so  as  to  exclude 
the  attorney  general  from  investigating  his  accounts ;  and  so  it  was  held  in 
the  Attorney  Ghneral  v.  RosSj{a)  as  well  as  in  another  case  of  the  Attorney 
General  v.  Deare,  In  the  Attorney  General  v.  Brooksbmkjljb)  arrears  to 
officers  constituted  the  principal  item  in  dispute,  and  the  defendant  relied  oili 
a  threefold  plead ;  first,  that  the  accounts  were  settled  by  the  clearing  war- 
rants ;  secondly,  that  neither  the  secretary  at  war  nor  the  attorney  general 
had  authority  to  call  for  an  account ;  and  thirdly,  that,  as  to  all  arrears  of  pay 
the  sums  received  had  been  placed  to  the  account  of  the  respective  officers  by 
the  agent  as  their  private  banker.  The  court  of  exchequer  overruled  the  plea 
in  all  its  parts :  and,  on  application  being  subsequently  made  for  leave  to 
amend,  by  introducing  into  the  plea  certain  documents  which  had  been  ob- 
tained from  the  war  office,  the  barons  refused  the  motion,  being  unanimously 
of  opinion  that  there  was  nothing  in  any  of  the  documents  which  could  be 
considered  a  settlement  of  the  accounts  either  as  to  the  officers'  arrears,  or  as 
to  any  of  the  other  items.  The  case  went  afterwards  to  the  house  of  lords, 
and  has  not  yet  been  finally  disposed  of. 

Though  the  agent  is  appointed  by  the  colonel,  he  is  recognized  in 
[*277]    all  that  he  does  as  a  servant  of  the  public.    *When  money  is  wanted 

for  the  disbursements  of  the  regiment,  it  is  the  agent,  and  not  the 
colonel,  who  applies  to  the  war  office ;  on  this  application  the  secretary  at 
war  issues  an  order  to  the  paymaster  of  the  forces,  who  makes  the  payment  to 
the  agent,  and  takes  the  agent's  receipt.  There  is  an  annual  settlement  of  the 
accounts  between  the  agent  and  the  paymaster ;  and  the  balance  is  paid  to  or 
received  by  the  agent,  as  the  case  may  be.  In  these  transactions  the  colonel 
no  where  interferes :  the  agent  is  treated  as  a  person  immediately  accounta- 
ble to  the  war  office ;  and  his  receipt  is  a  voucher  to  the  paymaster  of  the 
forces  in  the  accounts  between  the  paymaster  and  the  public.  It  is  true  that 
the  agent  gives  security  to  the  colonel ;  but  that  is  only  as  an  assurance  to 
the  public,  that  the  person  aj^inted  to  the  agency  of  a  regiment  is  a  man  of 
substance :  and  though  the  colonel  gives  the  agent  a  power  of  attorney,  au- 
thorizing him  to  receive  the  sums  becoming  "  due  to  the  colonel,  officers,  and 
soldiers  of  the  regiment,"  the  moneys  thus  referred  to  as  sums  due  to  the 

(«)  8  Price,  190.  '     (h)  Reported  io  lome  of  its  itagei  in  1  Y.  &  J.  439,  and  8  Y.  dt  J.  87. 
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colonel,  are  merely  the  sums  which  the  colonel  becomes  entitled  to  receive 
as  one  of  the  officers,  and  not  the  aggregate  amount  which  is  wanted  for  the 
disbursements  of  the  regiment. 

The  agent,  therefore,  is  the  medium  between  the  regiment  and  the  public 
for  the  transaction  of  the  pecuniary  business  relating  to  the  regiment ;  the 
moneys,  which  he  receives  from  the  paymaster  of  the  forces,  are  paid  to  him 
in  order  to  be  applied  to  specific  purposes ;  and  if  they  are  not  so  applied, 
they  may  at  any  time  be  called  back  by  the  crown.  Can  there  be  a  more 
audacious  proposition  than  this,  that,  if  accidental  circumstances  prevent  the 
moneys  from  being  applied  de  facto  to  the  purposes  for  which  they  were  put 
into  the  agent's  hands,  they  thereby  became  the  agent's  own  ?  ■  When 
an  officer  Mies  abroad,  it  may  easily  happen  that  a  sum  may  be  ia-  [*278] 
sued  as  pay  to  him  for  weeks  and  months  after  the  actual  time  of  his 
death.  Could  the  agent  pretend  to  retain  the  amount  of  such  an  over  issue  % 
A  Captain  Pollard  died  at  sea  in  June,  1795 ;  Ridge,  the  agent  for  the  regi- 
ment, when  he  made  up  his  annual  account,  claimed  and  received  arrears  of 
pay  for  Captain  PoUard  up  to  the  24th  of  December,  1795.  In  the  year  1822, 
in  consequence  of  an  application  made  by  PoUareHs  widow  to  the  war  office, 
the  fact  of  the  over  payment  to  Ridge  was  discovered  ;  and  Ridge  was  ordered 
to  pay  to  the  widow  the  arrears  due  to  Pollard  at  the  time  of  his  death,  and 
to  pay  into  the  Bank  of  England  the  sums  which  had  been  issued  for  arrears 
of  pay  from  June  to  the  24th  of  December. 

Even  if  the  moneys  issued  by  the  master  were  considered  as  received  by 
the  colonel,  and  by  him  handed  over  to  the  agent,  the  crown,  by  virtue  of  its 
prerogative,  would  have  a  right*  to  make  that  agent  responsible.  The  King 
y.  BQon.{a)  The  crown  is  entitled  to  know  what  has  become  of  moneys  im- 
prested  into  the  hands  of  any  person  for  public  purposes,  and  to  recidl  them, 
if  they  have  not  been  actually  paid  away.  Supposing  that  the  crown  stood 
merely  in  the  cime  situation  as  a  private  individual,  there  is  not  such  a  privity 
between  the  crown,  the  officer,  and  the  army  agent,  as  will  make  a  payment 
to  the  agent  a  payment  to  the  officer,  independently  of  such  special  commu- 
nications touching  the  payment  as  may  take  place  between  them.  WiUiatns 
V.  Everett,{b)  Scott  v.  P&rcher,{c)  At  the  period  when  the  transisurtions  now 
in  question  occurred,  the  officers  could  not  know  when  the  arrears  would 
be  issued:  all  that  they  knew  was,  that,  when  the  arrears  were 
issued  by  *the  war  office,  the  agent  was  the  person  who  would  re-  [*279] 
ceive  them,  and  that  he  was  directed  to  pay  them  to  the  officers.  In 
1798,  the  system  of  arrears  was  abolished :  and,  now,  if  officers  choose  to 
leave  their  pay  in  the  hands  of  the  agent,  when  they  know  it  has  been  issued, 
it  is  reasonable,  in  the  event  of  his  bankruptcy,  that  they  should  bear  the  loss. 
This  difference  between  the  practice  of  the  offices  at  the  present  time,  and  the 

(a)  Parker,  16.  0)  14  East,  589.  (c)  3  Mer.65fii. 
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practice  as  it  existed  prior  to  1798,  aflfords  an  answer  to  the  argument,  which 
was  attempted  to  be  founded  on  the  letter  from  the  war  office. 

There  is  not  the  slig^liiest  evidence  that  the  otlicers  dealt  witli  Brummell 
as  their  private  banlvcr.  The  accounts  are  wholly  regimen lal  accounts ;  they 
were  kept  for  tlie  informal  ion  of  the  agent  himsclfj  to  enable  him  to  check 
the  regimental  payniast^Fy  and  make  up  his  own  annual  statement  for  the  war 
office.  The  inoriey&^  issued  for  subsistence  and  arrears  of  pay  were  entered 
to  the  credit  of  the  sei'^ral  officerSj  because  il  was  more  convenitMit  to  have 
in  the  ledger  a  separate  page  for  each  oiScerj  than  to  mix  up  the^se  sams  in 
the  same  account  with  other  items  of  di*?bursement.  The  officer  drew  on 
the  agent,  because  he  had  no  other  means  of  gelling  the  nionoy:  and  the 
drafts  would,  of  course,  be  placed  to  his  del  tit.  The  accounts  did  not  be- 
come banking  accounts,  because  they  were  thus  stated  in  Brummell's  books  : 
and  there  is  not  a  particle  of  proof,  that  the  agent  had  any  authority  from 
the  officers  to  give  to  their  accounts  with  him  the  character  of  banking  ac- 
counts with  him  as  their  private  banker. 

Mr.  Pepysy  in  reply. 


[*280]  October, — *The  Lord  Chancellor: — It  appears  that  Messrs. 

Bishop  6c,  Brummell  carried  on  the  business  of  army  agents  in  partner- 
ship till  the  death  of  Bishop ;  and  that  it  was  afterwards  carried  on  by  Brum- 
mell alone,  mider  the  same  firm,  till  the  year  1794,  when  he  died.  A  considera- 
ble sum  of  money,  amounting  in  the  whole  to  2238/.,  which  was  received  by 
the  house,  in  the  interval  between  the  years  1783  and  1794,  on  account  of 
the  subsistence  and  arrears  of  the  officers,  and  other  allowances,  has  remained 
in  the  hands  of  Messrs.  Bishop  &  Brummell,  or  of  Mr.  Brummell,  without 
any  demand  having  been  made  of  any  part  of  it,  either  by  the  officers,  on 
account  of  whose  pay  and  other  claims  it  was  receive,  or  by  any  of  their 
representatives.  Under  these  circumstances,  it  is  contended  by  the  plaintiflfs, 
that  the  crown  is  not  entitled  to  claim  the  repayment  of  this  money  out  of  the 
estate  of  Mr.  Brummell ;  but  that  the  money  is  due  to  the  individual  officers 
on  whose  account  it  was  received,  or  to  their  personal  representatives,  and 
that  they  alone  can  demand  it. 

It  appears  that  the  agents  are  appointed  by  the  colonels  of  the  respective 
regiments,  by  power  of  attorney ;  the  substance  of  the  instrument  is  set  out 
in  the  master's  report : — when  so  appointed,  the  agent  is  adopted  by  the  crown; 
the  public  money  is  paid  into  his  hands  for  defraying  the  expenses  of  the 
regiment,  and  he  accounts  to  the  government  for  the  sums  so  received.  It  is 
impossible  to  read  the  evidence  and  the  provisions  of  the  act  23  Geo.  3,  c.  60, 
and  to  resist  the  conclusion,  that,  whatever  he  may  be  in  relation  to  the  colonel, 
he  acts  in  this  business  as  the  agent  also  of  the  crown.  In  this  character, 
Messrs.  Bishop  &  Brummell,  or  Mr.  Brummell,  received  the  money 
[•281]  in  question ;  *it  was  advanced  to  defray  certain  expenses ;  it  has  not 
^     been  so  applied ;  and^  after  so  long  an  interval,  there  is  no  prospect 
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that  it  will  ever  be  required  for  the  objects  for  which  it  was  originally  issued 
The  purpose  of  the  ^vance  having  thus  failed,  there  seems  to  be  no  reason 
nor  justice  in  the  claim  set  up,  on  the  part  of  the  plaintiffs,  to  retain  this  mo- 
ney. 

Some  ars^ment  was  built  upon  the  manner  in  which  the  accounts  of 
Messrs.  Bishop  &  Brummell  were  kept ;  but  it  does  not  appear  to  me,  that 
the  accounts  made  any  ohAnge  in  their  situation  with  respect  to  these  sums. 
The  money  advanced  by  the  crown  was  carried  in  the  accounts  to  the  credit 
of  the  respective  officers,  and  they  were  debited  with  the  payments  which 
they  received.'  It  does  not  appear  that  there  was  any  private  arrangement 
between  !the  parties.  When  the  money  was  received  by  the  agent,  it  was  re- 
ceived fbr  {he  purpose  of  being  paid  to  the  officers  in  discharge  of  their  claims, 
and  the  entry  in  the  books  amounts  only  to  an  admission  of  that  which,  with- 
out such  an" entry,  would  not  have  been  open  to  dispute.  While  the  mo- 
ney remained  in  the  hands  of  the  agent,  he  would  be  liable  to  the  claims  of 
the  officers,  or  their  representatives  ;  but  such  liability  will,  I  think,  under 
the  circumstances  of  the  case,  terminate,  when  the  money  is  repaid  to  the 
crown.  It  appears  to  me.  therefore,  that  there  is  no  ground  for  sustaining 
this  appeal ;  and  the  petition  must  therefore  be  dismissed. 


*CooK  V.  Bolton.  [•282J 

1828 ;  November  7. 

Where  great  delay  has  occurred  in  the  prosecation  of  a  decree  for  the  administration  of  assets,  a  cre- 
ditor maj  apply  to  have  the  conduct  of  the  cause,  though  it  has  become  abated  by  the  death  of  a 
defeodaot. 

This  was  a  creditor's  suit;  the  usual  decree  had  been  made;  and  there 
having  been  great  delay  in  the  prosecution  of  the  decree,  another  creditor  had, 
on  the  ground  of  the  delay,  obtained  an  order  giving  him  the  conduct  of  the 
cause. 

Mr.  Rose  and  Mr.  Davis  now  moved  to  discharge  that  order  as  irregular, 
because,  at  the  time  it  was  obtained,  the  suit  had  become  abated  by  the  death 
of  a  defendant.  The  order,  they  contended,  would  be  clearly  a  nullity  as  to 
the  representatives  of  the  deceased  defendant,  whenever  they  should  be 
brought  before  the  court ;  and  being  a  nullity  as  to  one  party,  it  must  be  irre- 
gular as  to  all.  If  the  creditor  conceived  that  there  was  improper  delay,  he 
might  have  filed  a  bill  of  his  own. 

Mr,  Sugdertj  contra: — There  are  many  cases  in  which  orders  may  be 
made  in  a  suit  which  is  abated.  Roundell  v.  Currer.{a)  The  application 
of  the  creditor  was  not  so  much  a  proceeding  in  the  cause,  as  an  application 

(a)e^ea.250. 
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to  authorize  him  to  take  proceedings  in  the  cause.  If  t{);e  present  motion 
were  to  succeed,  negligence  in  the  prosecution  of  a  suit  would  be  its  own  de- 
fence. During  the  continuance  of  a  culpable  delay,  an  abatement  would  pro- 
bably happen  ;  and  then  this  abatement  was  to  exclude  the  interposition  of 
any  more  active  creditor. 

The  Lord  Chancellor  refused  the  motion.[l] 


[*283]  *Jeudwine  v.  Agate. 

1828;  November  10. 

A  plaintiff,  who  sues  as  creditor,  mil  not  be  deprived  of  the  conduct  of  the  suit,  because  the  master 
has  reported  that  be  is  not  a  creditor,  if  exceptions  to  that  finding  of  the  report  are  pending,  and 
there  is  no  reason  to  suppose  that  the  exceptions  will  not  be  prosecuted  actively. 

The  plaintiffs  had  filed  their  bill  as  creditors  to  whom  jointly  a  debt  was 
due ;  a  decree  had  been  pronounced  ;  and  the  master  had  made  his  report, 
finding  that  the  plaintiffs  were  not  creditors.  To  that  report  the  plaintiflS 
had  excepted. 

A  creditor,  to  whom  the  master  had  reported  a  debt  due,  and  as  to  whose 
debt  there  was  no  exception,  now  moved  to  have  the  conduct  of  the  suit,  on 
two  grounds ;  first,  culpable  delay  in  the  prosecution  of  the  suit ;  and,  second- 
ly, that,  according  to  the  master's  report,  the  plaintiffs  had  no  interest  in  the 
estate  which  was  to  be  administered. 

The  imputation  of  delay  was  not  made  out. 

On  the  other  ground,  Mr.  Bickersteth  and  Mr.  Koe  contended,  that  it  could 
not  be  expected  that  parties,  in  the  circumstances  in  which  the  plaintiffs  were 
now  placed,  would  prosecute  a  suit  actively.  It  was  not  for  their  advantage 
to  urge  on  the  hearing  of  the  exceptions.  Credit  must  be  given  to  the  mas- 
ter's report,  so  far  as  to  presume  that  the  plaintiff  had  no  interest  in  the 
estate ;  and,  therefore,  the  administration  of  it  should  not  be  left  in  their 
hands. 

Mr.  Sfugden,  Mr.  Garratty  and  Mr.  KnigfU,  contra. 

The  Lord  Chancellor  was  of  opinion  that  the  circumstance  of  the 

master  having  reported  that  there  was  no  debt  due  to  the  plaintiffs, 

[*284]    did  not  constitute  a  ^sufficient  ground  for  granting  the  application, 

while  exceptions  to  the  report  were  pending;  there  being,  at  present, 

no  reason  to  suppose  that  the  exceptions  would  not  be  prosecuted  actively. 

[1]  If  there  is  any  unnecessary  delay  in  the  prosecution  of  the  decree,  any  person  coming  in  to 
claim  under  it  may  apply  for  leave  to  prosecute  the  -same,  and  may  file  a  supplemental  bill  if  neces* 
sary.    HaUeU  v.  HaUeU,  2  Faige,  fi2. 


#  .ji_ 
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1828  ;  NoTember  11. 

The  executor  of  %  sarrmng  troitee  appointed  three  ezecutora,  who  in  an  adrerae  litigation  procur- 
ed probate  of  his  will  to  be  decreed  to  them,  but  afterwards  refused  to  tik%  out  probate.  They  are 
legal  personal  representatires  of  the  sarriving  trustee,  within  the  meaning  of  6  O.  4,  c.  74 :  and  an 
order  will  be  made  under  that  act  for  the  transfer  of  stock  standing  in  the  trustee's  name. 

Ad  affidavit  that  they  refuse  to  take  out  probate  of  the  testator's  will,  is  not  sufficient  to  ground  an 
Older  onder  the  act ;  it  should  state  that  they  refuse  to  take  the  steps  necessary  for  enabling  tbem 
to  transfer. 

A  SUM  of  Stock  Stood  in  the  names  of  James  Ellis  and  Charles  S.  Ellis,  as 
trustees  under  the  will  of  Abraham  Farley.  Charles  S.  Ellis  survived  James, 
and.  appointed  William  Ellis  his  executor.  William  Ellis  died,  having  made 
one  will,  by  which  He  named  William  Ellis,  George  Ellis,  and  John  Ellis, 
his  executors,  and  another  will,  by  which  John  Ellis  alone  was  appointed  ex- 
ecutor. John  obtained  a  probate  of  the  second  will,  under  which  he  got  in 
the  whole  of  the  assets.  Ultimately,  this  will  was  declared  invalid,  and  pro- 
bate of  it  was  recalled ;  and,  in  May,  1824,  probate  of  the  first  will  was  de- 
creed to  William  Ellis,  George  Ellis,  and  John  Ellis.  John  appealed  to  the 
court  of  delegates :  but  the  matter  having  been  in  the  mean  time  compro- 
mised, DO  party  appeared  to  support  the  appeal  when  it  came  on.  Accord- 
ingly the  delegates  dismissed  the  appeal,  and  remitted  the  cause  to  the  court 
below.  The  sentence,  however,  was  never  drawn  up ;  and  as  there  was  no 
assets  remaining  unadministered,  William  Ellis,  George  Ellis,  and  John  Ellis, 
severally  refused  to  take  probate  of  the  first  will.  Under  these  circumstances, 
a  petition  had  been  presented  under  the  6  G.  4,  c.  74,  on  which  a  re- 
ference was  directed ;  and  the  master  having  made  *his  report,  [*285] 
another  petition  was  presented,  on  which  the  Vice-chancellor  made 
an  order  that  the  report  should  be  confirmed,  and  that  the  secretary,  deputy 
secretary,  or  accountant  general  of  the  bank  of  England  should  transfer  the 
stock  to  certain  new  trustees  who  had  been  appointed. 

The  bank  had  refused  to  obey  this  order ;  first,  because  the  case  did  not 
come  within  the  6  Geo.  4,  c.  74,  s.  7 ;  and  secondly,  because  the  order*  did 
not  show  on  what  grounds  it  proceeded. 

The  petition  was  now  brought  on  before  the  Lord  Chancellor ;  and  the 
bank,  though  not  served,  appeared. 

Mr.  Pepys^  for  the  petition : — The  question  is,  are  William  Ellis,  George 
Ellis,  and  John  Ellis,  the  legal  personal  representatives  of  the  surviving  trus 
tee,  Charles  S.  Ellis  ;  and  as  William  Ellis,  deceased,  was  his  executor,  the 
only  question  is,  are  they  the  executors  of  William  Ellis  ?  They  are  named 
executors ;  and  they  have  accepted  the  ofiice,  for  they  have  obtained  a  decree 
for  probate.  They  are,  therefore,  the  personal  representatives  of  the  trustee. 
But  they  refuse  to  take  out  probate ;  and  a  refusal  to  take  probate  is  a  refusal 
to  transfer  the  stock ;  for,  till  they  obtain  probate,  they  cannot  make  the  trans- 
fer.    The  parties  interested  in  the  stock  have  no  remedy,  except  under  the 
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act  of  parliament ;  for  they  have  no  means  of  compelling  probate  to  be  taken 
of  William  Ellis' will. 

Mr.  HornCj  contra : — William  Ellis,  George  Ellis,  and  John  ElHs,  cannot 
be  considered  the  personal  representatives  of  William  Ellis  deceased^ 
[*286]  till  they  take  out  probate  :  it  is  'competent  to  them  to  renounce  at 
any  time.  Why  do  not  the  persons  interested  in  this  stock  take  out 
administration  de  bonis  non  to  the  survivor  of  the  two  trustees  in  whose-name 
it  is  standing?  Probate  has  been  decreed  to  William  Ellis,  George  Ellis, 
and  John  Ellis :  but  they  do  not  choose  to  carry  that  decree  into  execution  ; 
and  till  they  have  probate,  they  cannot  be  allowed  to  exercise,  in  legal  jfio-. 
ceedings,  the  rights  of  executors.  Neither  is  it  true  that  they  refuse  to  trans- 
fer the  stock.  They  have  never  acquired  the  power  to  transfer  the  slock : 
the  case  is  one  of  inability  to  transfer  the  stock,  not  of  ^refusal  to  transfer  it 
There  is  not  even  an  allegation  that  they  refuse  to  transfer  the  stock :  the 
statement  is  merely,  that  they  refuse  to  take  out  probate  of  William  Ellis' 
will. 

The  Lord  Chancellor  : — These  three  gentlemen  are  named  executors 
in  the  will,  and  probate  of  the  will  has  been  decreed  to  them  ]  and  they  have 
not  renounced.  They  would  have  been  the  personal  representatives  of  the 
testator  without  the  decree ;  that  decree  is  only  confirmatory  of  their  title.  I 
think,  therefore,  that  they  are  "  the  legal  personal  representatives  of  a  trus- 
tees" within  the  meaning  of  the  6th  Geo.  4,  c.  74,  and  that  the  case  comes 
within  the  provision  of  that  statute.  I  think,  however,  that  there  ought  to  be 
an  affidavit  that  application  has  been  made  to  these  executors  to  transfer  the 
stock,  and  to  take  the  steps  necessary  for  that  purpose,  and  that  they  have  re- 
fused to  take  those  steps.[l] 


^  The  bank  having  asked  the  costs  of  their  appearance,  their  claim 
[*287]    was  resisted  on  the  ground  that  it  appeared  *that  they  had  improperly 

disobeyed  the  Vice-Chancellor's  order. 
The  Lord  Chancellor  : — It  turns  out,  that  the  statements  in  the  affi- 
davit, on  which  the  order  proceeded,  are  not  sufficient.     The  bank,  therefore, 
must  have  the  costs  of  their  appearance. 

[1]  Vide  Ex  parte  Bagger ^  1  Beav.  98. 
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HioGiNS  V.  Mills. 

1838 ;  Norember  13. 

A  party,  on  a  special  application,  may  obtain  an  older  to  prove  viva  voce,  on  a  rehearing,  documents 
which  were  not  in  evidence  at  the  former  hearing,  bat  he  mast  pay  the  costs  of  the  application. 

A  PETITION  of  appeal  was  pending  in  this  cause  :  and  a  motion  was  now 
made  on  behalf  of  the  appellant^  that  he  might  be  at  liberty  to  prove  viva  voce, 
on  the  hearing  of  the  appeal,  an  exhibit  which  had  not  been  used  in  the  court 
below. 

The  motion  was  supported  by  an  afiBdavit  of  the  solicitor  of  the  appel- 
lant, stating,  that  he  had  made  diligent  search  for  the  document  before  the 
hearing  without  being  able  to  discover  where  it  was,  but  that  he  had  since 
found  it. 

Mr.  Barber,  in  support  of  the  motion,  cited  Buckmaster  v.  Harrop,{a) 
Dashwood  v.  Lord  Bulkeley,{b)  Williamson  v.  Thomson,{c)  He  referred  • 
likewise  to  a  MS.  case  of  Walker  y.  Simonds^{d)  in  which  Mr.  Roupell  moved 
that  a  party  might  be  at  liberty  to  prove  viva  voce,  on  a  rehearing  before  the 
Lord  Chancellor,  exhibits  which  were  not  proved  at  the  hearing  at 
the  'rolls ;  and  after  discussion,  the  motion  was  granted,  saving  just  [*288] 
exceptions. 

Mr.  Stigden,  contra,  admitted  that  under  the  circumstances  the  order  ought 
to  be  made ;  but  insisted,  that  the  party  making  the  application  ought  to  pay 
the  costs  of  it. 

The  Lord  Chancellor  made  the  order  ;[1]  the  appellant  paying  the  costs 
of  the  application.(e) 

(a)  13  Yes.  457,  458.  (b)  10  Yes.  S30.  (0  9  Price,  186. 

id)  4th  of  Aagast,  1810.  (e)  William  t.  OoodchM,  2  Ross.  91.  [93  n.  1.] 

[1]  A  motion  for  leave  to  prore  viva  voce^  upon  a  rehearing,  exhibits  which  were  not  in  evidence 
upon  the  original  hearing  does  not  require  notice :  and  Lord  Cottenham  says ;  "  on  a  rehearing,  yoa 
may  use  any  evidence  you  might  have  used  below,  not  requiring  new  depositions ;  and  therefore  the 
motion  does  not  require  notice."  Herring  v.  Cloberry^  Cr.  6l  Ph.  251.  An  appeal  from  the  rolls,  or 
the  Yice.Chancellor  to  the  Lord  Chancellor,  is  only  a  rehearing.     Williams  v.  Goodchildj  2  Russ.  91. 
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De  Themminjes  v.  De  Bonneval. 

1828 ;  March  27,  31.  November  17, 

A  sum  of  3  per  cent,  stock  having  been  transferred  by  A.  into  the  name  of  himself  and  of  three  tra8« 
tees,  a  deed  was  execated  in  England  by  htm  and  them,  declaring  they  were  to  hold  the  stock  upon 
trust  to  pay  the  dividends  to  A.  during  his  life ;  and,  after  his  death,  to  apply  them  in  printing  and 
promoting  the  circulation  of  a  treatise  written  in  French  and  latin,  which  inculcated  the  doctrine  of 
the  absolute  and  inalienable  supremacy  of  the  pope  in  ecclesiastical  matters  ;  and  the  deed  con-> 
tained  a  proviso,  that  if  any  court  of  law  or  equity  should  declare  any  of  the  trusts  to  be  void,  the 
trustees  should  stand  possessed  of  the  stock  in  trust  for  A.'s  executors  or  administrators :  Held, 

That  the  trusts  afier  A/s  life  interest  were  void,  aa  being  contrary  to  the  policy  of  the  law,  and  in  the 
nature  of  a  superstitions  ose ; 

That  the  fund  was  not  subject  to  a  general  trust  for  charity,  so  aa  to  be  applicable  to  any  other  chari- 
table purpose,  according  to  the  pleasure  of  the  crown  suggested  under  the  sign  manual :  and 

That  A.  was  entitled  to  have  the  fund  retransferred  to  him. 

The  bill  stated,  that  the  plaintiff  was  formerly  bishop  of  Blois  in  France ; 
that  he,  and  thirty-six  other  Gallican  bishops,  in  order  to  perpetuate  their 
common  tenets  on  certain  points  of  the  doctrines  and  discipline  of  the  Roman 
Catholic  religion  and  of  the  Gallican  church,  did,  by  their  solemn  act  of  the 
6th  of  April,  1803,  address  to  his  holiness  Pope  Pius  the  Seventh  a  certain 
manuscript,  which  was  afterwards  printed  and  published,  under  the 
[•289]  superintendence  and  at  the  'expense  of  the  plaintiff  and  the  other 
bishops  of  the  Gallican  church,  then  residing  in  England,  first  in  the 
latin  language,  under  the  title  of  '^  Canonicse  et  reverentissimse  expostula- 
tiones  de  variis  actis  ad  ecclesiam  Gallicanam  spectantibus,  &c.  &c.,"  and 
shortly  afterwards  in  the  French  language,  under  the  title  of  "  Traductions 
des  reclamations  canoniques,  et  tres  respectueuses  addressees  par  les  eveques 
sous-signes  a  notre  tres-saint  Pere  Pius  VII.  par  la  providence  divine  souve- 
rain  pontife,  contre  differens  actes  relatifs  4 1'Eglise  Gallicane,"  ice.:  that  the 
plaintiff,  being  desirous  of  preserving  and  perpetuating  this  book  in  its  origi- 
nal purity,  did,  while  residing  in  England,  transfer  the  sum  of  3786/.  IQs.  id. 
three  per  cent,  consolidated  bank  annuities,  into  the  names  of  himself,  and  the 
three  defendants,  the  Marquis  de  Bonneval,  M.  de  Broglie,  and  M.  de  Merin- 
ville  :  that,  by  an  indenture  subsequently  made  between  the  plaintiff  of  the 
one  part,  and  the  plaintiff  and  the  three  defendants  of  the  other  part,  and  exe- 
cuted in  London  by  all  parties,  it  was  declared,  that  they  should  stand  pos- 
sessed of  the  said  3786Z.  10^.  id.  three  per  cent,  consolidated  bank  annuities, 
then  standing  in  their  names,  upon  trust  to  permit  the  plaintiff  to  receive  the 
dividends  for  his  own  use  and  benefit  during  his  natural  life ;  and,  after  his 
decease,  to  lay  out,  pay,  or  apply,  in  such  manner  as  they  should  think  pro- 
per, all  or  any  part  of  the  annual  interest  of  the  said  3786/.  10^.  Ad.  three  per 
cent,  consolidated  bank  annuities,  in  printing  or  reprinting,  and  publishing 
and  circulating  in  any  part  or  parts  of  the  world,  either  in  the  latin  or  French 
language,  or  in  both  as  they  might  think  proper,  the  book  so  printed  and  pub- 
lished ;  and  upon  further  trust|  if  they,  the  trustees,  should,  at  any  time  after 
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I  the  plaintiff's  decease,  discover  or  find  any  university,  college  or  society,  in 

'  any  part  of  the  world,  which  should  profess  and  entertain  the  tenets 

and  'principles  of  that  book,  and  be  desirous  to  support  the  same,  [*290] 
and  would  agree  to  establish  a  chair  in  such  university,  college  or 
society,  to  support,  maintain,  and  promulgate  the  said  tenets  and  principles, 
then  that  it  should  be  lawful  for  the  trustees,  if  they  should  deem  it  prudent 
and  advisable  so  to  do,  to  nominate  and  appoint,  in  manner  therein  stated, 
any  number  of  the  members  of  the  said  university,  coU^ne,  or  society,  to  be 
trustees  for  the  intents  and  purposes  thereinafter  mentioned,  and  to  pay  over, 
transfer,  and  assign  the  said  trust  moneys  unto  such  trustees,  who  were  to 
hold  the  same  upon  trust  from  time  to  time  to  apply  the  dividends  of  the 
3786/.  10s.  id.  three  per  cent,  consolidated  bank  annuities,  in  printing  or  re- 
printing, and  publishing  and  circulating  the  book  so  printed  and  published, 
either  in  the  latin  or  French  languages,  or  in  both  of  theni,  as  they,  the  trus- 
tees for  the  time  being,  might  think  most  proper  for  teaching  and  promulga- 
ting the  tenets  and  principles  of  the  said  book,  in  its  original  purity,  according 
to  the  true  spirit  and  tenets  of  the  Gallican  church  from  its  first  foundation, 
and  its  first  pontiff  and  his  legitimate  successors,  down  to  the  said  solemn 
act  of  the  6th  of  April,  1803,  addressed  to  his  holiness  Pope  Pius  the  Seventh 
as  aforesaid,  as  the  same  would  be  more  fully  explained  in  a  preface  which 
the  plaintiff  intended  to  add  to  the  next  edition  of  the  book ;  and  it  was  fur- 
ther declared  and  agreed,  between  the  several  parties,  that,  if,  at  any  time 
thereafter,  the  several  trusts  therein  mentioned,  or  any  of  them  should,  by 
any  court  of  law  or  equity,  be  adjudged  to  be  void  or  incapable  of  being  per- 
formed or  carried  into  effect,  then  the  defendants,  or  other  the  trustees  for  the 
time  being,  or  the  trustees  selected  from  the  said  university,. college  or  society, 
if  any  should  have  been  appointed,  should  from  thenceforth  stand  possessed 
of  the  said  sum  of  3786Z.  10^.  4t2.  three  per  cent,  consolidated  bank 
annuities,  and  of  such  *part  of  the  dividends  arising  therefrom  as  had  [*291] 
not  been  applied  in  execution  of  the  trusts  therein  stated,  in  trust  for 
the  executors  and  administrators  of  the  plaintiff,  and  to  be  paid  and  trans- 
ferred to  them  accordingly. 

The  prayer  was,  that,  if  necessary,  the  trusts  declared  by  the  indenture 
concerning  the  said  sum  of  3786Z.  10^.  4d.  three  per  cent  consolidated 
bank  annuities,  might,  except  as  to  the  trust  for  the  plaintiff  during  his 
life,  be  adjudged  to  be  void,  and  incapable  of  being  carried  into  effect ;  and 
that  the  defendants  might  be  decreed  to  transfer  the  stock  to  him  for  his  own 
absolute  use. 

The  answer  of  the  trustees  admitted  the  allegations  of  the  bill. 

The  object  of  the  book  or  treatise,  referred  to  in  the  bill,  was  to  inculcate 
the  belief  that  the  pope  had,  in  all  ecclesiastical  matters,  a  supremacy  which 
was  paramount  even  to  the  authority  of  the  temporal  sovereign,  and  was  of 
so  sacred  a  nature,  that  it  was  not  competent  to  any  sovereign  to  impair  it,  or 
to  any  pope  to  alienate  it ;  and  that  the  concordat  between  Pius  Vil.  and  the 
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French  government  was  inconsistent  with  the  supremacy  and  contrary  to  the 
fundamental  princples  of  the  church. 

There  were  two  questions  in  the  cause :  first,  whether  a  trust  created  by  a 
foreigner,  domiciled  in  England,  for  the  purpose  of  teaching  and  promulga- 
ting in  any  part  of  the  world  the  doctrines  contained  in  this  book,  was  illegal 
and  void ;  and  secondly,  if  it  was  void,  whether  the  settlor  was  entitled  to 
call  for  a  retransfer  of  the  fund. 

Mr.  Tinney^  for  the  plaintiflf. 
[•292]        *Mr.  Swanstaitj  contra. 

The  Master  op  the  Rolls  : — I  have  perused  the  pleadings  in 
this  cause,  and  looked  into  the  book  to  which  they  refer.  The  book  is  not  a 
treatise  inculcating  the  general  doctrines  of  the  Roman  Catholic  church :  it 
is  written  with  a  different  object ;  and  that  object  is  to  show,  that,  according 
to  the  admitted  doctrines  of  the  Roman  Catholic  church,  the  pope  has,  in  all 
ecclesiastical  matters,  a  supremacy  which  he  is  not  at  liberty  to  alienate,  or  to 
subject  to  the  temporal  sovereign,  and  that  Pius  VII.,  by  his  concordat  with 
the  government  of  France,  did  alienate  it  in  opposition  to  all  the  principles 
which  that  church  holds  most  sacred.  Such  is  the  nature  of  the  work ;  the 
circulation  of  which,  and  the  promulgation  of  the  doctrines  contained  in  it, 
are  the  purposes  for  which  this  charity  is  established.  It  is  against  the  policy 
of  the  country  to  encourage,  by  the  establishment  of  a  charity,  the  publica- 
tion of  any  work  which  asserts  the  absolute  supremacy  of  the  pope  in  eccle- 
siastical matters  over  the  sovereignty  of  the  state :  and  although  the  words  of 
the  deed  are  so  large,  that  it  may  be  argued  that  the  purposes  of  the  charity 
may  be  effectually  carried  on  in  other  parts  of  the  world  without  infringing 
in  any  manner  on  the  policy  of  this  kingdom,  still  I  incline  strongly  to  the 
opinion,  that  this  charitable  trust  is  to  be  deemed  a  superstitious  use  and 
against  public  policy. 

But  there  is  another  difficulty.  By  the  law  of  England,  a  gift  of  money 
to  superstitious  uses  is  not  absolutely  void ;  it  is  held  to  indicate  a  general 
purpose  to  devote  the  property  to  charity :  and  it  belongs  to  the  king  to  direct, 
in  furtherance  of  this  purpose,  under  his  sign  manual,  the  application 
[*293]  of  the  fund  to  other  charities  *not  superstitious.  Now,  in  this  deed 
of  trust,  there  seems  to  be  an  attempt  to  escape  from  the  operation  of 
that  rule  of  law,  by  introducing  a  proviso,  that,  if,  at  any  time,  the  trusts 
therein  mentioned,  or  any  of  them,  shall  be  adjudged,  by  any  court  of  law  or 
equity,  to  be  void  or  incapable  of  being  carried  into  effect,  then  the  trustees 
are  to  transfer  the  trust  funds  to  the  executors  or  administrators  of  the  gran- 
tor :  and  the  question  is,  whether  this  clause  is  valid  ?  The  settled  principle 
of  the  law  of  the  country  being,  that  money  given  to  superstitious  uses  be- 
longs to  the  king,  to  be  applied  under  his  sign  manual  to  other  charitable 
purposes  not  superstitious,— can  any  man  so  frame  his  grant  and  introduce 
into  it  such  a  proviso  as  shall  defeat  that  rule  of  law  ?  I  give  no  opinion 
upon  the  point :  but  I  must  hear  the  attorney  general  upon  it ;  and  the  cause 
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cannot  proceed|  till  the  pleadings  are  amended  by  making  the  attorney  general 
a  party. 


The  cause  stood  oyer,  with  leave  to  amend,  by  adding  the  attorney  general 
as  a  party. 

The  attorney  general  being  made  a  defendant,  the  cause  came  on  again. 

Nov.  17. — Mr.  Tinney  and  Mr.  J.  Russell,  for  the  plaintiff. 

The  trtt^  to  which  the  dividends  of  this  stock  are  to  be  applied  afier  the 
death  of  the  settlor,  has  for  its  object  the  promulgation  of  certain  tenets  of 
the  Roman  Catholic  religion,  which  are  in  their  nature  superstitious,  and  at 
variance  with  the  public  policy  of  this  country.  It  is,  therefore,  void. 
The  King  v.  Lady  'Portingtm.{a)  *De  Costa  v.  De  Pas.{b)  De  ['294] 
Oarcin  v.  Lawson.{c)  Smart  v.  Prujean{d)  In  Abbott  v.  Cary,{e) 
a  bequest  for  the  purpose  of  bringing  up  poor  children  in  th^  Roman  Catholic 
faith  was  held  to  be  unlawful ;  and  it  was  clearly  the  opinion  of  Lord  Man- 
ners, in  the  Attorney  General  v.  Power,{g)  that,  according  to  the  law  of 
England,  a  bequest  for  the  benefit  of  such  poor  children  as  should  be  educa- 
ted in  a  Roman  Catholic  school  was  void. 

It  is  immaterial  that  the  purposes  of  the  charity  might  be  carried  into 
effect  in  foreign  countries  not  under  the  dominion  of  England.  In  De  Gar^ 
cin  V.  Lawson,  some  of  the  bequests  were  to  foreign  nunneries,  and  yet  were 
held  to  be  contrary  to  the  policy  of  this  country.  In  Smart  v.  Prujean,  a 
legacy  to  such  purposes  as  the  prior  of  a  convent,  or  his  successor « might 
judge  most  convenient,  was  considered  by  Liord  Eldon  to  be  a  superstitious 
use,  though  the  convent  was  situate  in  Flanders.  In  the  present  case,  the 
trust  is  created  in  England  by  persons  resident  here,  and  affects  property  ex- 
isting here :  and  being  intended  for  a  purpose  which  the  law  deems  to  be  in 
the  nature  of  a  superstitious  use,  it  must,  according  to  these  authorities,  have 
fiiiled,  even  if  it  had  been  established  to  promote  the  circulation  of  this  trea- 
tise, not  generally  in  any  part  of  the  world,  but  only  in  specific  countries,  as, 
for  instance,  in  France  or  Spain. 

The  only  remaining  question  is,  whether,  the  charitable  trust  being  unlaw- 
ful, the  settlor  is  entitled  to  have  the  stock  retransferred  to  him  ?  The  rule 
of  law  unquestionably  is,  that  a  fund  given  absolutely  to  a  charitable 
•purpose  which  is  ill^al,  does  not  revert  to  the  grantor  or  his  repre-  [*295] 
sentatives,  but  must  be  applied  to  such  lawful  charity  as  the  crown, 
by  sign  manual,  shall  direct  The  court  presumes,  that  there  existed  in  the 
mind  of  the  donor  a  general  intention  to  devote  the  property  to  charity ;  and 
it  will  not  permit  that  general  intention  to  fail,  because  the  particular  mode 
selected  by  him  is  unlawful.  Lord  Eldon(A)  sa7S,  "  that  the  doctrine  pro- 
ceeds upon  this  principle ;  that  the  testator's  intention  of  charity  was  the 

(a)  1  Salt  189.  {b)  Amb.  238.    7  Vea.  76.  (c)  4  Ves.  433,  in  the  note. 

id)  6  Vei.  567.  (0  7  Vea.  490.  (jg)  1  Ball  6c  Beat.  145.        (A)  7  Vee.  77. 
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principal  intention ;  that  he  meant,  at  all  events,  some  charity;  that  his  un- 
lawful purpose  was  a  mode  of  disappointing  it ;  and  the  mode,  therefore,  was 
out  of  the  question ;  and  the  intention  should  be  carried  into  effect  by  ano- 
ther mode."  But  it  is  plain,  before  any  case  can  be  brought  within  the  scope 
of  this  rule,  the  court  must  be  satisfied  that  the  donor  "meant,  at  all  events, 
some  charity."  In  the  present  case,  it  is  impossible  to  arrive  at  such  an  in- 
ference ;  because  the  donor  has  expressly  declared,  that  if  the  fund  cannot  be 
applied  to  the  specific  charitable  purpose,  which  he  has  selected,  it  shall  not 
go  to  any  other  charity,  but  shall  revert  to  himself.  This  proviso  is  not  an 
evasion  of  the  rule  of  law,  for  the  case  was  never  brought  within  the  rule  ; 
the  presumption,  on  which  alone  the  rule  could  be  held  applicable,  is  exclu- 
ded by  the  plain  words  of  the  deed. 

Mr.  SwanstoHy  for  the  tnistees : — This  is  not  a  charity  for  the  propagation 
of  the  Roman  Catholic  religion,  or  for  the  support  of  monastic  establish- 
ments, the  very  object  of  whose  existence  is  the  extension  of  the  dominion 
of  the  Roman  Catholic  faith.  It  seeks  merely  to  promote  the  circu- 
[*296]  lation  of  a  'controversial  treatise  on  points  which  are  matters  of  dis- 
pute among  the  Roman  Catholics  themselves,  and,  therefore,  cannot 
be  considered  as  any  essential  or  distinguishing  part  of  their  creed.  Not 
only  is  this  a  purpose  which  is  as  capable  of  being  carried  into  execution  in 
foreign  countries,  as  in  England:  the  intention  clearly  was  to  establish  a 
foreign  charity;  for  the  book  is  not  in  English,  but  in  Latin  and  French.  It 
has  never  been  held  that  a  gift  to  promote  the  Roman  Catholic  religion  in  a 
Roman  Catholic  country  is  illegal,;  much  less  is  there  any  authority  for 
saying,  that  it  is  against  the  law  of  England  to  promote  the  circulation  in 
foreign  countries  of  a  controversial  tract  on  disputed  points  of  Roman  Ca- 
tholic church  discipline. 

If,  however,  the  law  will  not  permit  the  particular  charitable  purpose,  con- 
templated by  the  deed,  to  be  canicd  into  effect,  the  money  must  revert  to  the 
donor.  There  are  many  cases  in  which  th^  owner  of  property  may  dispose 
of  it  absolutely,  with  a  condition,  that  in  a  certain  event  the  disposition  shall 
be  void.  The  prerogative  of  the  crown  to  devote  to  lawful  charitable  pur- 
poses a  fund  given  to  an  illegal  charity,  rests  on  grounds  which  do  not  apply 
to  a  gift  like  this.(a) 

Mr.  Wray,  for  the  crown  : — The  plaintiff  has  transferred  the  sum  of  stock 
for  a  special  charitable  purpose  :  the  trust  of  this  charity  is  completely  raised ; 
and  it  is  not  competent  to  him  to  annul  it.  The  special  purpose  cannot  be 
carried  into  execution,  because  it  is  contrary  to  the  policy  of  the  law ;  but  the 
same  law,  which  opposes  the  specific  intent  expressed  in  the  deed, 
[*297]  declares  that  the  property  shall  be  'appropriated  to  some  charity,  and 
entrusts  the  specific  mode  of  its  application  to  the  discretion  of  the 
crown.    The  donor  has  attempted,  by  means  of  a  special  proviso,  to  defeat 

(a)  Wilmot's  Opinions,  32, 33. 
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an  incident  which  the  law  has  annexed  to  an  absolute  gift  in  favor  of  a  par- 
ticular charitable  purpose :  he  has  given  the  property,  without  qualification 
or  restriction,  to  a  specific  charity,  and  yet  seeks  to  reserve  to  himself  a  bene- 
fit repugnant  to  the  legal  effect  of  the  prior  gift.  A  court  of  justice  will  not 
give  effect  to  a  proviso  of  this  kind.     King  v.  BurcheU.{a) 

The  Master  of  the  Rolls  : — I  continue  to  be  of  opinion,  that  the  chari- 
table trust,  declared  of  this  sum  of  stock,  is  void,  as  being  contrary  to  the 
policy  of  the  law. 

The  policy  of  the  court  will  not  permit  the  execution  of  a  superstitious 
use  ;  but  the  court  avails  itself  of  the  general  intention  to  give  the  property  to 
charity,  although  the  particular  charity  chosen  by  the  founder  be  supersti- 
tious ;  and  it  effectuates  that  general  intention  by  devoting  the  fund  to  some 
other  charitable  purpose.  Here  there  is  no  general  intention  to  give  to  chari- 
ty ;  and  the  court,  at  the  same  time  that  it  declares  that  the  particular  pur- 
pose, for  which  the  donor  has  destined  the  property,  is  a  superstitious  use 
which  it  will  not  execute,  is  obliged  to  state  that  the  gift  is  altogether  condi- 
tional. This  is  a  gift  to  a  particular  purpose,  provided  the  purpose  be  law- 
ful ;  if  not,  the  property  is  to  revert  to  the  donor.  On  this  principle,  it  seems 
clear,  that  the  condition  will  prevail ;  and,  as  the  particular  purpc^se  fails  by 
reason  of  its  illegality,  the  party  is  restored  to  his  original  rights.[i] 

*It  is  said  the  condition  is  unlawful.  I  do  not  think  so.  A  cou-  •  ["^98] 
dition  is  not  unlawful,  which  looks  forward  to  the  possibility  of  a 
court  deciding  that  the  gift  is  unlawful.  If  the  condition  were  in  itself  ille^ 
gal,  the  whole  deed  would  be  void.  Here  the  unlawful  gift  will  not  prevail ; 
but  the  condition  will  prevail.  As  the  gift  was  a  gift  upon  condition,  the 
court  has  no  right  to  interfere  on  behalf  of  the  crown. 

Under  these  circumstances,  the  plaintiff  is  entitled  to  have  the  stock  retrans- 
ferred  to  him ;  but  he  must  pay  the  costs  of  the  suit.(^) 

(fl)  Ambler,*  379. 

{b)  The  Bret  section  of  the  2  dt  3  W.  4,  e.  115^  (which  passed  on  the  15th  of  Atigost,  1833,)  after 
reciting  that  "  doubts  bad  been  entertained  whether  it  be  lawful  for  his  majesty's  subjects  professing 
the  Roman  Catholic  religion  in  Scotland  to  acquire  and  hold  in  real  estate  the  property  necessary  for 
religious  worship,  education,  and  charitable  purposes,  and  that  it  is  expedient  to* remove  all  doubts  re- 
specting the  right  of  his  majesty's  subjects  professing,  the  Roman  Catholic  religion  in  England  and 
Wales  to  acquire  and  hold  property  necessary  ibr  religicns  wofship,  education,  and  charitable  pur- 
poses," enacts,  "  That  his  majesty's  subjects  professing  the  Roman  Catholic  religion,  in  respect  of  their 
schools,  places  for  religious  worship,  education,  and  charitable  purposes  in  Great  Britain,  and  the  pro- 
perty held  therewith,  and  the  persons  employed  in  and  about  the  same,  shall  in  respect  thereof  be  sub- 
ject to  the  same  laws  as  the  protestaut  dissenters  are  subject  to  in  England  in  respect  of  their  school* 
and  charitable  purposes,  and  not  further  or  otherwise." 

[1]  Vide  Bradsitac  t.  Tlisker,  3  Myl.  6l  K.  321.     The  AUamey  General  ?.  7W</,  1  Keen,  803. 
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[•299]  *WiGSELL  V.  Smith, 

1827  ;  May.    1828  ;  November  27. 

A  settlement,  after  limiting  two  estates  to  A.  for  life,  remainder  to  his  ^rst  and  other  sons  in  Btrict 
settlement,  remainder  to  M.  for  life,  with  remainder  orer,  reqfuired  each  person  when  in  possession 
to  assume  the  name  and  arms  of  the  settlor ;  gave  to  the  tenants  for  life  powers  of  leasing  and  of 
charging  the  estates  with  a  jointare  of  4002.  a  year,  and  a  sum  of  3000L  £or  younger  children  ;  and 
reserved  to  the  settlor  a  power  of  revocation  and  new  appointment  as  to  one  of  the  estates.  The 
settlor  subseqaently  exercised  that  power  by  revoking,  as  to  one  of  the  estates,  the  remainder  to 
M.  for  life,  and  the  limitations  over ;  and  by  appointing  that  estate  to  S.  for  life,  with  remainders 
over ;  and  by  the  deed  of  revocation  and  new  appointment,  he  imposed  upon  each  of  them,  A.  and 
S.,  when  entitled  as  tenants  for  life  in  possession,  '*  under  the  limitations  aforesaid,*'  the  condition 
of  assuming  his  name  and  arms,  and  gave  them  the  power  of  chsrging  the  estate  with  a  jointure  of 
4002.  and  with  30002.  for  younger  children,  but  directed  that  there  never  should  be  more  than  the 
yearly  sum  of  4002.  a  year  payable  out  of  any  part  of  the  premises  as  a  jointure  at  one  time  : 

Held,  that  the  second  deed  did  not  give  A<,  when  tenant  for  life  in  possession,  the  power  of  appoint- 
ing a  second  sum  of  4002.  as  a  jointure  to  his  wife. 

By  a  deed  dated  in  November,  1797,  Thomas  Wigsell  and  Susannah  Wig- 
sell  settled  the  Wigsell  estate,  and  the  St.  John  estate,  after  some  prior  limi- 
tations, to  the  use  of  Atwood  Wigsell  Taylor  for  life  ;  remainder  to  his  first 
and  other  sons,  in  tail  male ;  remainder  to  his  daughters  as  tenants  in  com- 
mon in  tail,  with  cross  remainder  between  them ;  with  remainder  to  Mercer 
for  life ;  remainder  to  his  first  and  other  sons  in  tail  male,  &c.  Any  person 
becoming  entitled  to  these  estates  "under  the  limitations  aforesaid''  was  re- 
quired, within  six  months  afterwards,  to  "assume  the  name  and  arms  of 
Wigsell ;"  and  the  several  tenants  for  life  were  empowered  to  grant  leases, 
and  to  charge  the  estate  with  a  jointure  for  any  wife,  not  exceeding  400Z.  a 
year,  and  with  portions  for  younger  children  to  the  extent  of  2000/.  A  power 
of  revocation  and  new  appointment  as  to  the  Wigsell  estate  was  reserved  to 
the  two  settlors  and  the  survivor. 

Susannah  Wigsell  was  the  survivor  of  the  two  settlors.  By  a  deed  execut- 
ed in  November,  1805,  in  pursuance  of  her  power,  after  revoking  the  uses, 
trusts,  powers,  conditions,  and  limitations,  subsequent  to  the  limita- 
[*300]  tions  to  the  daughters  of  Atwood  Wigsell  Taylor,  she  *appointed  the 
Wigsell  estate,  after  failure  of  issue  of  the  body  of  Atwood  Wigsell 
Taylor,  to  the  use  of  R.  J.  Streatfield  for  life ;  remainder  to  his  first  and  other 
sons  in  tail,  with  remainders  over ;  with  powers  to  Atwood  Wigsell  Taylor 
and  R.  J.  Streatfield,  when  entitled,  as  tenants  for  life  in  possession  "  under 
the  limitations  aforesaid,"  to  grant  leases  and  to  charge  the  estate  with  any 
annual  sum  not  exceeding  400Z.  by  way  of  jointure  to  any  wife,  so  that  there 
was  never  more  than  one  such  jointure  payable  at  one  time  out  of  any  part 
of  the  said  premises,  and  also  with  any  sum  not  exceeding  3000Z.  for  the  por- 
tions of  younger  children.  The  clause  as  to  assuming  the  name  and  arms  of 
Wigsell  was  repeated ;  and  Atwood  Wigsell  Taylor  was  expressly  named  in 
it,  as  well  as  Streatfield. 

By  indenture  dated  the  1st  of  November,  1816,  Atwood  Wigsell  Taylor,  in 
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execution  of  the  power  reserved  to  him  by  the  indenture  of  the  7th  of  No- 
vember, X797,  and  of  all  other  powers  enabling  him  in  that  behalf,  charged 
the  estates,  which  were  subject  to  the  power,  with  a  jointure  of  400/.  a  year 
to  his  wife,  Juliana,  in  bar  of  dower,  to  commence  on  his  decease.  By  an- 
other indenture,  of  the  7th  of  November,  1816,  reciting  the  settlement  of  No- 
vember, 1797,  and  the  deed  of  the  13th  of  November,  1805,  he,  in  exercise  of 
the  power  reserved  to  him  by  the  latter  deed,  but  without  prejudice  to  the 
appointment  made  by  the  deed  of  the  1st  of  November,  1816,  charged  the 
estates  over  which  it  extended  with  a  further  jointure  of  400/.  a  year  in  bar  of 
dower,  and  to  oommence  on  his  decease.  Each  of  these  indentures,  in  order 
to  secure  the  jointure  appointed  by  it,  limited  the  estates  which  it  purported 
to  charge  to  trustees  for  a  term  Cif -years. 

Atwood  Wigsell  Taylor  died  on  the  15th  day  of  July,  1821,  leav- 
ing his  widow  enceinte  of  a  son,  who  was  born  *soon  afterwards,    [*301] 
and  was -tenant  in  tail  of  the  estates  charged  with  the  jointure. 

The  bill  was  filed  by  the  widow  and  her  trustees,  praying  a  declaration, 
that,  according  to  the  true  construction  of  the  indentures  of  1797,  and  of  the 
I3th  of  November,  1805,  Atwood  Wigsell  Taylor  was  empowered  to  charge 
the  estates  with  two  several  rent  charges  of  400/.  by  way  of  jointure,  and 
that  the  widow  was  entitled  to  the  two  rent  charges  limited  to  her  by  the 
deeds  of  the  1st  and  the  7th  days  of  November,  1816. 

The  question  in  the  cause  was,  whether  Atwood  Wigsell  Taylor  had,  un- 
der the  two  deeds,  a  double  power  of  jointuring  so  as  to  be  enabled  to  charge 
the  estates  with  two  sums  of  400/.  a  year ;  or  whether  ins  power  was  limited 
to  the  creation  of  one  jointure  of  400/.  ? 

The  deeds  of  1797  and  1805,  on  which  the  question  arose,  are  stated  in 
the  report  of  the  case  before  the  yice-Chancellor  ;(a)  and  the  most  material 
clauses  are  referred  to  in  the  judgment  of  the  Liord  Chancellor. 

The  decree  of  the  Vice-Ohancellor  declared  that  the  plaintiff  was  entitled 
only  to  the  rent  charge  of  400/.  a  year,  secured  to  her  by  the  indenture  of  the 
1st  of  November,  1816. 

The  widow  appealed. 

Mr.  Preston,  for  the  appellant: — The  decree  of  the  Vice-Chancellor 
cannot  be  sustained,  unless  the  powers  of  jointuring  created  by  the 
•deeds  of  1797  and  1805  be  one  identical  power :  if  the  unity  and  [*302] 
identity  of  those  powers  be  not  established,  there  must  be  error  in  the 
decree.  In  enforcing  payment  of  the  jointure  out  of  the  Wigsell  estate, 
the  widow,  if  the  proceedings  were  at  law,  would  plead  only  the  deed  of 
1805  and  the  appointment  under  it  as  constituting  her  title  to  a  rent  charge 
out  of  those  lands :  in  a  like  proceeding  to  enforce  pa3rment  out  of  the  St. 
John  estate,  she  would  rely  only  on  the  deed  of  1797.  Suppose  that  Atwood 
Wigsell  had  left  no  issue  at  his  death,  so  that  the  St.  John  estate  had  devolved 

(a)  1  Sim.  &  Stu.  321. 
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to  Mercer,  and  the  Wigsell  estate  to  Streatfield,  the  widow  would  have 
claimed  her  rent  charge  against  the  former  by  virtue  solely  of  the  deed  of 
1797,  and  against  the  latter  by  virtue  solely  of  the  deed  of  1805.  In  the  one 
case,  the  title  would  have  been  complete  under  the  deed  of  1797.  The  widow 
would  not  have  required  to  introduce  the  deed  of  1805  for  the  purpose  of 
supporting  her  claim,  and  Mercer  could  not  have  used  it  to  resist  her :  in  the 
other  case,  she  would  have  succeeded  against  Streatfield  by  the  strength  of 
the  deed  of  1805 ;  and  there  is  no  mode  of  pleading  by  which  Streatfield 
could  have  set  up,  as  a  defence,  the  exercise  of  the  power  reserved  by  the 
indenture  of  1797.  The  powers,  therefore,  were  originally  distinct:  the 
second  power  was  no  revocation  of  the  first  power  as  to  the  Wigsell  estates ; 
and  such  revocation  cannot  be  implied.  Arundel  and  Philpofs  case,{a)  Sir 
Thomas  Gresham^s  case,{b)  Freke  v.  Barringt(m,{c) 
Mr.  Shadwell  and  Mr.  Bickersteth,  contra : — The  only  object  of  the  deed 

of  1805  was  to  substitute  the  Streatfields  for  the  Mercers  in  the  ulti- 
[*303]    mate  limitation  *of  the  Wigsell  property,  and  to  annex  to  the  newly 

created  estates  the  same  powers  and  conditions  as  had  been  annexed 
to  the  estates  previously  existing.  In  expressing  in  the  second  deed  those 
powers  and  conditions,  there  was  no  occasion  to  do  more  than  to  annex  them 
to  the  new  estates;  for  the  persons,  who  took  under  the  first  settlement,  re- 
mained subject  to  all  its  provisos.  The  conveyancer,  however,  has  fallen 
into  an  inaccuracy,  by  introducing  the  name  of  Atwood  Wigsell  Taylor  in 
those  clauses  which  were  intended  to  annex  to  the  estates  limited  to  the 
Streatfields  the  ^same  modifications  which  had  affected  the  estates  limi- 
ted to  the  Mercers ;  and  out  of  this  inaccuracy  the  claim  of  the  plaintiff 
arises. 

The  question  is,  did  Susannah  Wigsell  intend,  by  the  instrument  of  1805, 
to  give  Aiwood  Wigsell  Taylor  a  double  power  of  jointuring?  After  the 
substitution  of  the  new  estates  to  the  Streatfields,  she  proceeds  to  require  that 
Atwood  Wigsell  Taylor  and  his  children,  and  also  the  Streatfields,  shall,  with- 
in six  months  after  coming  respectively  into  possession,  take  the  arms  and 
name  of  Wigsell.  Atwood  Wigsell  Taylor  and  his  children  were  already 
subjected  to  this  obligation  by  the  prior  deed.  As  to  them  the  clause  was  nu- 
gatory :  it  is  impossible  that  she  could  have  meant  to  have  created  a  second 
condition  of  this  nature ;  the  only  object  must  have  been  to  express  her  pur- 
pose, that  the  conditions  imposed  by  the  deed  of  1797  should  remain  unalter- 
ed. In  like  manner  Atwood  Wigsell  Taylor  and  his  children  are  mention- 
ed in  the  power  of  leasing :  they  already  had  that  power  annexed  to  their 
several  estates ;  and  a  second  accumulative  power  of  leasing  is  an  useless  ab- 
surdity. In  like  manner  the  powers  of  sale  and  exchange  are  repeated. 
Thus  it  is  manifest  that  in  the  clauses  of  the  second  settlement  the  name 
of  Atwood  Wigsell  Taylor  is  introduced,  not  for  the  purpose  of  adding 

\a)  Cited  in  3  Chan,  Ca».  70.  (b)  Leonaxd,  89.  (0  3  Bro.  C.  C.  274. 
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accumulative  'powers  and  conditions,  but  merely  in  order,  unneces-  ['304] 
sarily,  to  express  the  intention  of  the  settlor,  that  the  powers  and  con- 
ditions annexed  to  the  estate  by  the  deed  of  1797  wore  to  continue  in  force. 
Such  being  clearly  the  case,  with  respect  to  all  the  powers,  except  that  of 
jointuring,  the  same  construction  must,  according  to  all  fair  reasoning,  be  ap- 
plied to  the  power  of  jointuring.  If  any  doubt  could  be  entertained  as  to  the 
intention,  it  would  be  removed  by  the  clause  in  each  deed,  which  declares,  in 
the  plainest  terms,  that  there  never  shall  be  at  one  time  more  than  one  join- 
ture of  400/.  payable  out  of  the  premises.  How  can  there  be  a  power  of  ap- 
pointing two  rent  charges  of  400/.  each,  if  there  is  never  to  be  more  than  one 
jointure  of  400/.  subsisting  at  a  time  ? 

Even,  according  to  tbQ  literal  construction  of  the  deed,  the  conditions  and 
powers  are  utterly  void  and  inoperative,  so  far  as  r^ards  Atwood  Wigsell 
Taylor.  They  are  to  have  effect  only  when  he  comes  into  possession  of  the 
property,  under  the  limitations  aforesaid,  that  is,  under  the  limitations  of  the 
deed  of  1805.  But  he  never  could  come  into  possession  "under  the  limita- 
tions aforoisaid  f  for  he  took  nothing  by  that  deed, — the  Streatfields  alone  took 
estates  under  it.  Thus  the  supposed  power  of  appointing  a  second  jointure 
is  to  arise  only  when  an  estate  comes  into  possession,  which  can  never  come 
into  exiatenoe. 

Mr.  Preston^  in  reply : — "  Under  the  limitations  aforesaid"  is  nothing  more 
than  "  under  the  limitations  before  mentioned :"  the  limitations  created  by  the 
deed  of  1797  are  mentioned  by  way  of  recital  in  the  previous  part  oif  the 
deed  of  1805 ;  and,  therefore,  they  may,  with  perfect  propriety  of 
'diction,  be  included  under  that  phrase  as  well  as  the  limitations  [""305] 
which  are  created  by  the  operative  part  of  the  latter  deed. 

The  limitation  to  Atwood  Wigsell  Taylor  is  as  much  a  limitation  men- 
tioned in  the  deed  of  1807,  as  the  limitation  to  Streatfield.  That  the  one  is 
mentioned  in  the  recitals,  and  the  other  in  the  operative  part  of  the  deed,  is  a 
circumstance  of  no  importance.  So  far  as  estates  are  created  by  the  second 
settlement,  the  powers  contained  in  it  are  annexed  to  them ;  so  far  as  estates 
are  not  created  by  it,  the  powers  which  it  gives  are  annexed  to  estates  created 
by  the  first  settlement,  but  mentioned  in  the  second  settlement  No  other 
construction  can  be  adopted  without  doing  great  violence  to  the  words  of  the 
deed  and  the  intention  of  the  settlors.  For  instance,  it  cannot  be  denied  that 
Atwood  Wigsell  Taylor  had,  and  was  meant  to  have,  a  power  of  charging 
3000/.  as  portions  for  younger  children  ;  for  the  power  is  expressly  given  to 
him  by  the  second  deed.  But  unless  he  acquired  this  power  under  the  second 
deed,  as  a  person  who  might  be  in  possession  f'  under  the  limitations  afore- 
said," he  could  not  have  it  at  all ;  for,  under  the  settlement  of  1797,  the  power 
of  charging  portions  was  limited  to  2000/.  According  to  the  argument  of  the 
respondents,  Atwood  Wigsell  Taylor  never  could  have  charged  the  estates 
with  more  than  2000/.  for  younger  children.  If  they  say  that  he  might  have 
made  a  charge  of  3000/.  for  portions,  they  admit  that  the  powers  cpntained 
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in  the  deed  of  1805,  are  annexed  not  only  to  the  estates  created  by  it  but  also 
to  the  estates  created  by  the  deed  of  1797. 

The  clause  as  to  pottions  shows  that  it  was  the  intention  of  the  settlor  in 
the  deed  to  confer  new  powers ;  and  this  is  further  corroborated  by  the 
[*306]  power  of  'appointing  new  trustees,  which  is  not  in  the  first  settlement, 
but  is  in  the  second,  and  by  the  powers  of  sale  and  exchange  given 
to  those  new  trustees.  The  estate  of  At  wood  Wigsell  Taylor  was,  in  this 
respect,  modified  and  altered  by  the  deed  of  1805 ;  for,  according  to  the  in- 
denture of  1797,  his  life  estate,  and  the  powers  annexed  to  it,  could  not  be 
aflected  by  new  trustees,  or  any  sale  or  exchange,  or  other  act  of  theirs.  It 
is  therefore  impossible  to  predicate  idontity  of  the  powers  which  the  two 
deeds  purport  to  annex  to  the  life  estate  o(  Atwood^W^sell  Taylor.  The  in- 
tention was  to  revoke,  as  to  the  Wigsell  property,  the  old  powers,  and  to  sub- 
stitute others. 

It  is  said,  that  there  is  never  to  be  more  than  one  jointure  afiectirig  any 
part  of  the  lands  at  the  same  time.  But  iif  Streatfield  were  to  conae  into  pos- 
session of  the  Wigsell  estate,  and  Mercer  into  possession  of  the  St.  Jtohn  estate, 
Streatfield  would  have  a  right  to  charge  the  former  lands  with  a  jointure  for 
his  wife,  and  Mercer  would  have  a  like  right  to  make  an  equal  charge  on  the 
latter  property  in  favor  of  his  wife. 

The  question,  however,  does  not  depend  on  what  may  be  conjectured  to 
have  been  the  intention  of  the  parties.  Even  if  it  were  admitted  that  the  in- 
tention was,  that  there  should  be  only  one  jointure  of  400/.  and  that  a  mistake 
had  been  made  in  the  frame  of  the  deeds,  the  mistake  could  not  be  rectified. 
The  true  point  is,  could  the  powers  under  the  one  deed  and  the  powers  under 
the  other  deed  be  blended  at  law  as  identical  ?  In  other  words,  after  the  exe- 
cution of  the  deed  of  1806,  could  a  title  have  been  'shown  against  Streatfield 
to  a  jointure  out  of  the  Wigsell  estate,  merely  under  the  deed  of  1797,  and 
without  reference  to  the  deed  of  1805  7 


[*307]  •iVbv.  27. — The  Lord  Chancellor  : — The  question  in  this  case 
arises  upon  instruments  afiecting  two  estates  distinguished  by  the  names 
of  the  St.  John  estate  and  the  Wigsell  estate.  By  deeds  executed  in  1797,  they 
were  settled  to  the  use  of  Thomas  Wigsell  for  life  ;  with  remainder  to  his  first 
and  other  sons  in  tail ;  with  remainder  to  Susannah  Wigsell ;  remainder  to 
trustees  for  a  term  of  500  years ;  with  remainder  to  the  daughters  of  Thomas 
Wigsell  as  tenants  in  common  in  tail  general,  with  cross  remainders  between 
them ;  with  remainder  to  Atwood  Wigsell  Taylor  for  life  ;  remainder  to 
his  first  and  other  sons  in  tail  male  ;  remainder  to  his  daughters  as  tenants 
in  common  in  tail  general,  with  cross  remainders  over ;  remainder  over  to  a 
person  of  the  name  of  Mercer  for  life,  with  remainder  to  his  first  and  other 
sons.  In  this  settlement  there  was  a  power  to  any  tenant  for  life  in  pos- 
session to  charge  all  or  any  part  of  the  estates  with  a  jointure  to  the  amount 
of  400/.*  a  year  in  favor  of  any  woman  with  whom  he  might  intermarry,  and 
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also  with  portions  for  younger  children  to  the  extent  of  2000/.  It  contained 
likewise  the  usual  powers  of  leasing  and  of  sale  and  exchange ;  and  it  im- 
posed a  condition  that  any  person  becoming  entitled  to  the  estates  under  the 
liaiitations  aforesaid  should,  within  six  months  afterwards)  assume  the  name 
and  arms  of  Wigsell.  A  power  was  given  to  Thomas  Wigsell  and  Susannah 
Wigsell  jointly,  or  to  the  survivor  of  them,  to  revoke  these  uses,  limitations, 
and  powers,  with  the  exception  of  the  t^rm  for  500  years,  and  the  estates  tail 
of  the  daughters  of  Thomas  Wigsell,  and  to  appoint  any  new  uses;  but  Su- 
sannah Wigsell  covenanted  that,  after  the  death  of  Thomas  Wigsell,  she 
would  not  exesgse  this  power,  except  for  the  purpose  of  sale,  partition,  or 
exchange. 

*The  power  of  revocation  and  new  appointment  was  not  executed  [*308] 
jointly  by  Thomas  Wigsell  and  Susannah  Wigsell ;  but  in  September, 
1805,  Thomas.  Wigsell  died ;  and,  in  the  following  Jfovember,  Susannah 
Wigsell,  in  exerdse  cTf  her  power  of  Revocation,  revoked  all  the  limitations, 
uses,  and  powers  affecting  the*  Wigsell  estate,  subsequent  to  the  limitation  in 
favor  of  the  daughters  of  Thomas  Wigsell ;  and  by  the  same  deed  she  limit- 
ed the  Wigsell  estate,  after  failure  of  issue  of  Atwood  Wigsell  Taylor,  to  a 
person  of  the  name  of  Streatfield  for  life,  with  remainder  to  his  first  and  other 
sons, — so  that  the  family  of  Streatfield  was  substituted  for  the  family  of 
Mercer.  She  then  provided  that  Atwood  Wigsell  Taylor  and  his  family, 
and  R.  T.  Streatfield  and  his  family,  when  they  should  come  into  possession 
of  the  estate*  under  the  limitations  aforesaid,  should  within  six  months  take 
the  name  and  arms  of  Wigsell ;  and  she  directed  that,  if  they  did  not  do  so, 
"  the  estates  hereinbefore  limited  to  them  should  cease  and  be  void." 

One  question  arises  as  to  the  meaning  of  the  words  "  coming  into  posses- 
sion under  the  limitations  aforesaid,"  and  "  the  estates  hereinbefore  limited  to 
them."  On  reading  the  deed  of  November,  1805,  the  first  impression  un- 
doubtedly is,  that  those  terms  must  refer  to  the  estates  limited  by  this  settle- 
ment ;  that  **  the  limitations  aforesaid"  are  here  the  limitations  contained  in 
and  made  by  this  settlement ;  and  that  **  the  estates  hereinbefore  limited"  are 
the  estates  limited  by  this  settlement.  But  Atwood  Wigsell  Taylor  did  not 
take  any  estate  under  the  settlement;  the  insertion,  therefore,  of  his.  name 
along  with  that  of  Streatfield  appears  to  have  arisen  from  a  mistake  ;  and  the 
whole  of  this  clause,  so  far  as  it  relates  to  Atwood  Wigsell  Taylor,  would  be 
inoperative.  That  such  is  the  correct  construction  of  the  term 
**  aforesaid"  is  fortified  by  this  ^circumstance,  that  the  phrases  "  es-  ['309] 
tatcs  hereinbefore  Umited,"  and  "  limitations  aforesaid,"  apply  to  R. 
T.  Streatfield  :  but  R.  T.  Streatfield  took  nothing  under  the  other  settlement ; 
he  took  only  under  the  settlement  of  November,  1805 ;  and  therefore  the 
words  must  be  held  to  denote  the  estates  created  by  this  deed,  and  not  those 
which  are  contained  in  the  former  settlement  It  is  also  remarkable  that, 
in  adverting  to  a  former  part  of  the  settlement,  we  find  a  different  phrase 
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is  made  use  of;  for  there  the  reference  is  not  to  the  estates  "  hereinbefore 
limited,"  but  to  "  the  estates  hereinbefore  mentioned." 

The  same  observations  will  apply  to  the  next  proviso,  by  which  a  leas- 
ing power  is  given.  Atwood  Wigsell  Taylor  is  named  in  it:  but,  so  far  as 
relates  to  him,  the  clause,  according  to  the  construction  which  I  have  refer- 
red to,  is  inoperative.  Next  comes  the  proviso,  "  that  it  should  be  lawful  for 
each  of  them  the  said  Atwood  Wigsell  Taylor  and  R.  T.  Streatfield,  when 
entitled  as  tenants  for  life  in  possession  to  the  said  manors,  hereditaments,  and 
premises,  under  the  limitations  aforesaid,  either  before  or  after  his  intermar- 
riage, from  time  to  time  by  any  deed,  <fcc.,  to  appoint  to  any  woman  or  wo- 
men with  whom  he  should  intermarry,  for  her  jointure,  any  annual  sum  or 
sums  of  money  not  exceeding  in  the  whole  the  yearly  sum  of  400/.,  to  be  issuing 
out  of  all  or  any  part  of  the  aforesaid  premises,  with  powers  for  recovering  the 
same,  &c. ;  so  that  there  never  be  more  than  the  said  yearly  sum  of  400/. 
payable  out  of  the  said  premises  as  a  jointure  at  any  one  time."  The  obser- 
vations which  I  hawe  made  on  the  preceding  clauses  are  equally  applicable  to 

this.    Atwood  Wigsell  Taylor  never  was,  and  never  could  be,  in  pos- 
[*310]    session  under  any  of  "  the  limitations  *aforesaid ;"  and  therefore  no 

new  power  of  jointuring  was  given  to  him  by  the  clause  in  question. 
But  let  us  suppose  that,  by  a  little  force  on  the  construction,  the  phrases, 
'^  under  the  limitations  aforesaid,"  and  ''  the  estates  hereinbefore  limited,"  are 
to  be  considered  as  embracing  all  the  limitations  contained  in  the  indentures 
recited  in  the  deed  of  November,  1806 :  what  will  be  the  result  ?  The  clause 
then  amounts  to  nothing  more  than  this,  "  provided  that  when  Atwood  Wig- 
sell Taylor  shall  come  into  the  possession  of  this  property  under  the  former 
settlement,  he  shall  have  the  power  of  charging  the  estates  with  400/.  a  year 
as  a  jointure  to  his  wife."  Even  construing  it  in  that  way,  it  does  not  give 
any  additional  power ;  it  is  a  mere  repetition  of  the  power  contained  in  the 
former  deed.  By  the  former  deed  Atwood  Wigsell  Taylor  had  a  power  of 
charging  the  estates  with  400/.  a  year  as  a  jointure  to  his  wife ;  and  here  it  is 
again  mentioned  that,  when  he  should  come  into  possession  of  the  lands,  un- 
der the  limitations  of  that  deed,  be  is  to  have  the  power  of  charging  them 
with  400/.  a  year  as  a  jointure  to  his  wife.  It  is  a  mere  repetition — an  use- 
less repetition,  I  admit,  where  the  power  given  by  the  former  deed  still  sub- 
sisted— ^but,  at  all  events,  a  mere  repetition. 

If  there  is  nothing  in  the  literal  construction  of  the  terms  to  vary  the  notion 
that  the  deed  of  1805  gave  no  additional  power,  is  there  any  thing  in  the  in- 
tention of  the  parties,  as  manifested  in  the  deed,  which  ought  to  lead  us  to  sup- 
pose that  the  power,  which  it  professes  to  give  to  Atwood  Wigsell  Taylor, 
was  to  be  an  accumulative  power?     The  intention  appears  to  me  to  be 

the  other  way;  and  there  is  nothing  on  the  face  of  the  instrument 
[*311]    *to  show  any  intention  of  giving  a  second  jointure.    For,  in  the  first 

place,  it  appears  that  Atwood  Wigsell  Taylor  and  R.  T.  Streatfield 
were  meant  to  be  put  on  the  same  footing  except  with  respect  to  priority. 
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Atwood  Wi^sell  Taylor  was  to  take  before  R.  T.  Streatfield,  but  they  were 
each  to  take  the  same  kind  of  estate.  Streatfield  has  only  the  power  of  charg- 
ing 400/.  a  year  as  a  jointure ;  and  there  is  no  reason,  therefore,  to  suppose 
that  Atwood  Wigseil  Taylor  was  meant  to  have  the  power  of  charging  the 
property  with  two  sums  of  400/.  by  way  of  jointure.  It  is  also  expressly  pro- 
vided that  the  estate  shall  be  charged  with  only  one  jointure  at  the  same 
time. 

It  is  material  to  consider  that  from  the  very  nature  of  the  two  former  pro- 
visos— the  one  relating  to  the  change  of  name  and  taking  the  arms  of  Wig- 
sell,  and  the  other  giving  the  leasing  power, — neither  of  them  could  be  accu- 
mulative ;  and  the  natural  conclusion  is,  that  the  power  of  jointuring  was 
not  meant  to  be  accumulative. 

As  to  the  power  of  charging  portions,  even  supposing  the  second  construc- 
tion of  the  terms,  "  the  limitations  aforesaid,"  were  to  be  adopted,  so  that  the 
second  power  would  extend  to  Atwood  Wigseil  Taylor,  it  would  give  him 
only  a  power  of  charging  the  estate  with  1000/.  more  for  provisions  than  he 
could  do  under  the  settlement  of  1757. 

On  the  whole,  as  the  terms  of  the  deed,  according  to  the  strict  and  literal 
natural  construction,  do  not  confer  a  second  power  of  chaining  the  estate 
with  a  second  sum  of  400/.,  and  as  there  is  nothing  in  the  instrument  leading 
me  to  suppose  that  such  was  the  intention  of  the  party,  I  am  of  opinion  that 
the  appeal  must  be  dismissed,  and  the  decree  of  the  Yice-Chancellor  af*. 
firmed. 


'Cremorne  v.  Antrobus.  [*312] 

1828;  December. 

Construction  of  a  will  ai  to  what  will  pasa  under  the  deacription  of  **  furniture .*' 
A  teatator  by  hia  will  bequeathed  his  leaaehold  dwelling  bouse,  together  with  all  bis  pictures,  prints, 
drawings,  or  paintings  in  miniature  or  enamel,  with  all  his  gold  and  silver  coins,  medala,  watches, 
and  trinketa,  of  every  kind  whatsoever ;  aa  also  his  coochea,  carriages,  barneaa,  and  furniture  to  the 
same  belonging ;  and  also,  all  and  aingular  the  fixtures  appurtenant  to  his  said  leaaehold  messuages, 
together  with  the  household  furniture,  plate,  linen,  wines,  liquors,  and  other  his  estate  and  effects 
wbataoever,  in  and  about  the  same,  and  that  should  be  in  his  possession  at  the  time  of  his  decease, 
or  in  and  about  his  said  dwelling  house,  or  the  outbouses  and  offices  appurtenant  thereto,  and  by 
him  held,  need,  occupied,  and  enjoyed  therewith  :  by  a  codicil  be  made  a  difierent  disposition  of 
the  house,  "  with  all  its  furniture  and  appurtenances  thereunto  belonging  :"  Held,  that  pictures 
placed  in  the  houae  as  ornamental  furniture,  and  the  plate  and  linen,  passed  by  the  codicil ;  but  that 
the  codicil  had  no  operation  on  the  disposition  made  by  the  will  of  the  books,  the  gold  and  silver 
coins,  trinkets,  and  things  of  that  nature. 

Thomas  Lord  Viscount  Cremorne  by  his  will,  dated  the  26th  of  Decem« 
ber,  1811,  devised  his  freehold  manors,  lands,  and  hereditaments  in  the  coun- 
ties of  Louth,  Waterford,  and  Monaghan,  to  trustees  and  their  heirs,  upon 
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trust,  for  Richard  Thomas  Dawson  during  his  life,  and  after  his  decease,  for 
his  first  and  other  sons  successively  in  tail  male,  with  remainders  over.  Then 
followed  a  bequest  in  the  following  words : — "  Next,  I  give  and  bequeath 
unto  my  said  dear  wife  all  that  my  leasehold  messuage  and  dwelling-house^ 
with  the  outhouses,  buildings,  grounds,  and  appurtenances  thereunto  belong- 
ing, situate  in  Stanhope  street,  May  Fair,  in  the  county  of  Middlesex,  and  in 
my  own  occupation;  which  I  now  hold  on  lease  for  a  long  term  of  years,  and 
of  which  there  is  now  about  nine  hundred  years  to  come  and  unexpired,  and 
which  said  messuage,  tenement,  and  premises  is  subject  to  a  yearly  ground 
rent  of  312.  payable  in  respect  thereof;  to  have  and  to  hold  the  said  leasehold 
messuage  or  tenement  and  premises,  with  the  appurtenances,  for  all  such  es- 
tate, term,  or  interest  as  I  shall  have  therein  at  the  time  of  my  decease,  unto 
my  said  wife  for  and  during  the  term  of  her  natural  life,  together  with  all  the 

pictures,  prints,  drawings,  or  paintings  in  miniature  or  enamel,  except 
[*313]    the  picture  of  my  dearest  Lady  Ann  Dawson,  with  all  my  *gold  and 

silver  coins,  medals,  watches,  and  trinkets  of  every  kind  whatsoever, 
as  also  my  coaches,  carriages,  harness,  and  furniture  to  the  same  belonging ; 
as  also  all  and  singular  the  fixtures  appurtenant  to  my  said  last  mentioned 
messuages,  together  with  the  household  furniture,  plate,  linen,  wines,  liquors, 
and  other  my  estate  and  effects  whatsoever  in  and  about  the  same,  and  that 
shall  be  in  my  possession  at  the  time  of  my  decease,  or  in  and  about  my  said 
dwelling  house,  or  the  outhouses  and  offices  appurtenant  thereto  and  by  me 
held,  used,  occupied,  and  enjoyed  therewith,  and  as  appurtenant  thereto,  also 
given  to  my  said  wife,  and  the  coach-houses  and  stables  which  I  now  occupy, 
for  all  the  estate  and  interest  I  have  therein,  for  her  life,  she  paying  the  rent 
and  performing  the  covenants  contained  in  the  lease  under  and  by  virtue  of 
which  I  hold  the  same ;  and  after  the  death  of  my  said  dear  wife,  I  give  all 
the  aforesaid  leasehold  premises  situate  in  Stanhope  street  aforesaid,  so  as 
aforesaid  devised  to  her  for  her  life,  to  hold  the  said  leasehold  messuage  and 
premises  for  all  the  term  I  have  therein,  unto  the  said  Richard  Thomas  Daw- 
son, his  executors,  administrators,  and  assigns,  for  his  and  their  own  use  and 
benefit,  together  with  all  the  aforesaid  pictures,  drawings,  coins,  medals,  trin- 
kets, coaches,  carriages,  and  furniture  to  the  same,  together  with  all  the 
aforesaid  furniture,  plate,  liquors,  and  every  other  article  and  thing  whatso- 
ever mentioned  and  included  in  the  aforesaid  devise,  as  shall  be  found  to  be 
in  and  within  my  said  messuage,  dwelling-house,  and  other  premises  so  as 
aforesaid  devised  to  her  for  her  life,  at  the  time  of  her  decease,  for  his  own 
use  and  benefit,  and  subject  to  the  rents  and  covenants  aforesaid." 
The  testator  afterwards  made  a  codicil,  dated  the  13th  of  March,  1812, 

which  contained  the  following  clause: — ''And  as  to  my  leasehold 
(^3 14]    messuage  or  *d welling  house  in  Stanhope  street,  wherein  I  now  dwell, 

I  do  declare  my  will  and  desire  to  be,  that  my  said  dear  wife  shall 
and  may  have  and  enjoy  the  same,  with  all  the  furniture  and  appurtenances 
thereunto  belonging,  during  the  term  of  her  life,  and  from  and  after  her  de- 
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cease  that  the  same  messuage  or  dwelling  house,  with  such  furniture  as  shall 
be  in,  about,  or  belonging  thereto  at  the  time  of  such  ber  decease,  shall  go 
unto  and  be  held  and  enjoyed  by  the  said  Richard  Thomas  Dawson,  or  such 
other  person  or  persons  as  by  virtue  of  the  limitations  in  my  said  will  con- 
tained shall,  for  the  time  being,  be  entitled  to  the  bulk  of  my  freehold  estates, 
it  being  my  desire  and  intention  that  my  said  leasehold  house  shall  be  held 
and  enjoyed  after  the  decease  of  my  said  wife,  together  with  my  said  free- 
hold estates,  so  far  as  the  nature  of  the  property  and  the  rules  of  law  will 
permit ;  and  I  do  hereby,  so  far  as  I  have  any  power  or  authority  in  that  re- 
spect, give  and  bequeath  the  said  leasehold  messuage  or  tenement  and  pre- 
mises  accordingly,  for  all  the  residue  of  the  term  or  estate  now  to  come  and 
unexpired  therein ;  provided  always,  and  I  do  expressly  declare  my  will  to 
be,  that  no  person  who  shall  or  may,  under  or  by  virtue  of  the  limitations  of 
the  settlement  of  my  said  will  directed  to  be  made  of  my  said  freehold  es- 
tates, be  entitled  to  an  estate  tail  in  the  same  freehold  premises  shall  be  enti- 
tled to  take  or  be  considered  as  having  taken  an  absolute  interest  in  the  said 
leasehold  premises,  or  any  part  thereof,  until  such  person  shall  have  attained 
the  age  of  twenty-one  years,  or  shall  sooner  depart  this  life,  leaving  lawful 
issue  living  at  bis  or  her  death,  or  born  in  due  time  afterwards,  which  shall 
first  happen.** 

The  testator  died  in  March,  1813,  and  his  widow  on  the  14th  of  April, 
1826.  Richard  Thomas  Dawson  Lord  Cremorne  died  in  March, 
1837,  when  his  son  Richard  *Lord  Cremorne  became  tenant  in  tail  [*315] 
in  possession  of  the  testator's  freehold  estates ;  and  a  question  arose 
between  him  and  the  personal  representative  of  his  father  as  to  the  extent  to 
which  the  codicil  had  revoked  the  disposition  made  by  the  will  of  the  furni- 
ture and  other  articles  in  and  about  the  leasehold  in  Stanhope  street  The 
present  Lord  Cremorne,  as  tenant  in  tail  in  possession  of  the  freehold  estates, 
insisted  that  the  operation  of  the  codicil  extended  to  all  the  various  articles 
which  were  given  to  the  widow  of  the  testator  during  her  life,  so  that  upon 
her  decease  Richard  Thomas  Lord  Cremorne  became  entitled  to  the  use  of 
them,  but  only  for  his  own  life,  and  that  upon  his  death  they  went  to  the  per- 
son next  in  remainder.  On  the  other  hand,  the  personal  representative  of 
Richard  Thomas  Lord  Cremorne  contended  that  the  disposition  directed  by 
the  codicil  after  the  death  of  the  widow  did  not  extend  to  all  the  articles  in* 
eluded  in  the  bequest  contained  in  the  will,  and,  therefore,  that,  upon  the 
death  of  the  widow,  Richard  Thomas  Lord  Cremorne,  under  the  clause  in 
the  wUl,  was  entitled  absolutely  to  all  those  articles  which  the  words  of  the 
codicil  did  not  comprehend. 

The  articles  in  the  dwelling  house  in  Stanhope  street  were  set  forth  in  the 
schedule  to  the  master's  report.  The  first  part  of  the  schedule  contained  fix- 
tures and  household  goods ;  the  second  part,  linen  and  china,  which  had  been 
in  ordinary  use ;  the  third  part,  books,  kept  in  bookcases  or  shelves  fixed  to 
the  walls,  and  t>rints,  and  pictures  which  had  been  framed  and  were  usually 

YoL.  V.  •  24 


31T  CASES  IN  CHANCERY. 

1828. — Cremorne  v.  Antrobos. 

hanging  up ;  and  the  fourth,  portfolios  of  plates,  books  of  prints,  medals, 
coins,  miniatures,  trinkets,  and  a  variety  of  miscellaneous  articles.  The  mas- 
ter was  of  opinion  that  the  articles  comprised  in  the  first  three  parts 
[*316]  of  the  schedule  were  to  be  considered  as  furniture.  •Lord  Cremorne 
presented  a  petition,  praying  that  the  report  might  be  confirmed,  and 
those  articles  might  be  assigned  to  a  trustee  in  trust  for  him  and  the  other 
persons  successively  entitled  to  the  testator's  freehold  estates.  The  personal 
representative  of  Richard  Thomas,  late  Lord  Cremorne,  presented  a  counter 
petition,  insisting  that  the  articles  comprised  in  the  second  and  third  parts 
of  the  schedule  belonged  to  him  absolutely,  and  praying  that  they,  together 
with  the  articles  enumerated  in  the  fourth  part  of  the  schedule,  might  be  de- 
livered to  him. 

On  these  petitions,  the  Master  of  the  Rolls  made  an  order  bearing  date  the 
6th  of  June,  1828,  which  declared,  that,  according  to  the  true  construction  of 
the  codicil,  all  the  articles  and  things  by  the  will  specifically  given  with 
and  belonging  to  the  leasehold  house  in  Stanhope  street,  were,  subject  to  the 
life  interest  therein  of  the  testator's  widow,  given,  together  with  the  said 
leasehold  house,  to  the  person  for  the  time  being  entitled  by  virtue  of  the  lim- 
itations in  the  will  to  the  bulk  of  the  testator's  freehold  estates,  to  be  held  and 
enjoyed  together  with  those  estates,  so  far  as  the  nature  of  the  property  and 
the  rules  of  law  would  permit;  and  directions  were  given  for  assigning 
the  leasehold  and  all  the  articles  comprised  in  the  four  parts  of  the 
schedule  to  a  trustee  upon  trusts  conformable  to  the  tenor  of  the  decla- 
ration. 

From  this  order  the  personal  representative  of  Richard  Thomas  Lord  Cre- 
morne appealed. 

He  contended  that  the  words  in  the  codicil  comprised  only  what  in  the 
strict  sense  of  the  word  was  denominated  furniture,  namely,  the  articles  enu- 
merated in  the  first  part  of  the  schedule ;  and,  therefore,  the  codicil  did  not, 
as  to  the  articles  enumerated  in  the  second,  third,  and  fourth  parts  of  the  sche- 
dule, alter  the  bequests  contained  in  the  will. 
[*317]        *Mr.  Bickersteth  and  Mr.  Lynch,  for  the  appellant. 

Mr.  SugdeUy  Mr.  Pepj/s,  and  Sir  George   Gray,  for  Lord  Cre- 
morne. 
Mr.  Knightj  for  an  infant  entitled  in  remainder. 


1829 ;  January. — The  Lord  Chancellor  : — Nothing  can  be  more  pre- 
cise or  particular  than  the  enumeration  of  the  property  which  the  testator  in- 
tended should  pass  by  the  bequest  in  the  will.  He  intended  not  only  that  the 
furniture,  properly  so  called,  should  pass,  but  every  article  of  personal  pro- 
perty which  should  be  in  the  house  at  the  time  of  his  decease.  After  the 
death  of  his  wife,  he  gives  this  property  absolutely  to  Richard  Thomas  Daw- 
son, and,  in  so  doing,  again  enumerates  the  property  almost  in  the  same  terms 
as  he  had  used  before :  and  though  in  the  second  enumeration  some  particu- 
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lar  articles  or  some  particular  terms  are  omitted,  they  are  supplied  by  general 
expressions  at  the  end  of  the  clause,  by  which  the  bequest  of  the  property 
over  was  made  co-extensive,  (as  far  as  related  to  the  description  of  the  proper^ 
ty,)  with  the  original  bequest  to  the  widow.  No  doubt  can  be  entertained 
with  respect  to  the  construction  of  the  will. 

Three  or  four  months  afterwards  the  testator  made  a  codicil,  the  object  of 
which  was,  that  afler  the  death  of  the  wife,  the  leasehold  house  and  the  furni- 
ture in  or  about  it,  or  belonging  to  it,  should,  as  far  as  the  rules  of  law  would 
alFow,  go  with  the  bulk  of  his  freehold  estates.    It  is  material  to  advert  to  the 
terms  of  the  bequest  contained  in  the  codicil.     The  testator,  in  describ- 
ing the  property  in  the  codicil,  does  not  make  use  of  the  same 
•expressions  as  he  had  previously  made  use  of  in  the  will ;  but  em-    [*318J 
ploys  terms  of  a'more  general  description :  and  it  is  upon  the  mean- 
ing and  import  of  those  terms,  taken,  not  merely  by  themselves,  but  in  con- 
nection with  and  in  reference  to  the  will,  that  the  present  question  has  arisen. 
The  words  of  the  codicil  are  these : — "  I  do  declare  my  will  and  desire  to  be 
that  my  said  dear  wife  shall  and  may  have  and  enjoy  the  same,"  (that  is,  the 
dwelling  house  in  Stanhope  street,)  "  with  all  the  furniture  and  appurtenan- 
ces thereunto  belonging,  during  the  term  of  her  life ;  and  from  and  after  her 
decease,  that  the  same  messuage  or  dwelling  house,  with  such  furniture  as 
shall  be  in,  about,  or  belonging  thereto  at  the  time  of  such  her  decease,  shall 
go  unto  and  be  held  and  enjoyed  by  the  said  Richard  Thomas  Dawson,  or 
such  other  person  or  persons  as  by  virtue  of  the  limitations  in  my  will  con* 
tained  shall  for  the  time  being  be  entitled  to  the  bulk  of  my  freehold  estates ; 
it  being  my  desire  and  intention  that  my  said  leasehold  house  shall  be  held 
and  enjoyed,  after  the  decease  of  my  said  wife,  together  with  my  freehold  es- 
tates, so  far  as  the  nature  of  the  property  and  the  rules  of  law  will  permit." 
The  question  is,  whether  all  the  articles  which  by  the  will  were  bequeathed 
together  with  the  leasehold  house,  or  only  a  part  of  them,  are  to  be  compre- 
hended in  the  codicil  ? 

Some  stress  was  laid,  in  the  course  of  the  argument,  upon  the  words  '^and 
appurtenances  thereunto  belonging :"  and  it  was  said  that  the  effect  of  the 
word  "furniture"  was  extended  by  the  words  "appurtenances  thereunto  be- 
longing." It  appears  to  me  that  there  is  no  weight  in  that  argument ;  be- 
cause, upon  adverting  to  the  will,  I  find  precisely  the  same  expressions  made 
use  of,  not  with  reference  to  the  furniture  or  the  articles  in  the  dwelling 
house,  but  with  reference  to  the  messuage  itself.  In  the  will,  he 
bequeaths  his  •leasehold  messuage,  "together  with  the  outhouses,  ['319] 
buildings,  ground,  and  appurtenances  thereto  belonging," — precisely 
the  same  phrase  as  occurs  in  the  codicil :  and,  in  grammatical  construction, 
the  words  "  appurtenances  thereto  belonging"  in  the  codicil  may  be  referred 
to  the  messuage  as  clearly  and  as  satisfactorily  as  in  the  will  itself.  He  gives 
the  messuage  to  his  wife  for  life,  "  with  the  furniture  and  appurtenances 
thereto  belonging  ;"  that  is,  the  furniture  belonging  to  the  dwelling  house, 
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and  the  appurtenances  belonging  to  the  dw^elling  house.  The  codicil  must 
be  taken,  therefore,  as  if  the  words  "  and  appurtenances  thereunto  belonging" 
were  omitted,  and  as  if  the  clause  were,  "  my  will  is,  my  wife  shall  have  and 
enjoy  my  leasehold  house  with  all  the  furniture  thereunto  belonging."  The 
question  then  is,  what  is  the  meaning  of  those  terms? 

If  the  construction  had  depended  upon  the  codicil  alone,  the  words,  I  think, 
would  have  embraced  the  pictures,  because,  by  the  finding  of  the  master,  the 
pictures  were  part  of  the  ornamental  fiirniture  of  the  bouse  j-r-they  would 
have  embraced  the  plate,  because  the  plate  was  in  use  in  the  family; — ^they 
would  have  embraced  the  linen,  because  that  was  part  of  the  furniture  of  the 
house*  It  was  said  that  the  terms  of  the  codicil  ought  to  be  coutroled  and 
governed  by  the  terms  of  the  will,  and  that  it  was  clear,  from  the  di3position 
in  the  will,  that  the  testator  did  not  mean  to  include  under  the  description  of 
furniture  either  the  pictures,  the  plate,  or  the  linen.  In  the  will,  the  testator 
gives  the'dwelling  house,  together  "with  all  the  pictures, prints, drawings,  or 
paintings  in  miniature  or  enamel,  except  the  picture  of  my  dearest  Lady  Ann 
Dawson,  with  all  my  gold  and  silver  coins,  medals,  watches  and  trinkets  of 
every  kind  whatsoever ;  as  also  my  coaches,  carriages,  harness,  and 
[*320]  furniture  to  the  *same  belonging ;  as  also  all  and  singular  the  fixtures 
appurtenant  to  my  said  last  mentioned  messuage,  together  with  the 
household  furniture,  plate,  linen,  wines,  liquors,  and  other  my  estate  and  ef* 
fects  whatsoever  in  and  about  the  same."  And  it  was  contended  that  it  was 
clear  from  this  special  enumemtion,  that  the  testator  did  not  consider  that 
these  different  articles  were  included  under  the  term  "  furniture.*^  Now  this 
argument  resolves  into  two  parts*  When  the  testator  gives  his  household 
furniture,  plate,  linen,  wines,  liquors,  &c.,  it  cannot  be  argued,  with  any  show 
of  reason,  that,  because  he  specially  enumerates  plate  and  linen,  &c.,  he  did 
not  consider  they  passed  under  the  word  "  furniture,"  the  words  of  enumera- 
tion following  the  term  "household  furniture 5*^  and  though  the  testator 
might  understand  and  suppose  that  the  articles  would  pass  under  the  descrip- 
tion  of  household  furniture,  it  was  natural  that  for  greater  certainty  he  should 
enumerate  them  specifically.  I  think,  therefore,  the  argument  has  no  force 
as  applicable  to  the  plate,  the  linen,  and  the  other  articles  which  immediately 
follow  the  term  "  household  furniture." 

The  construction  might  be  different  with  respect  to  the  pictures,  prints, 
&c.,  because  he  gives  the  pictures,  ice.  first,  together  with  the  household  fur- 
niture, and  seems,  therefore,  to  draw  a  distinction  between  them  and  house- 
hold furniture.  Still,  when  1  consider  that  three  or  four  months  elapse  after 
the  date  of  the  will  before  the  codicil  was  executed,  and  when  I.  find  that  in 
the  codicil  he  gives  the  house  together  with  all  the  furniture  thereunto  bo- 
longing,  and  that  the  pictures  formed  a  part  of  the  furniture,  whatever  doubt 
the  expressions  in  the  will  may  throw  upon  the  subject,  I  think  that  doubt  is 
not  sufficiently  strong  to  lead  me  to  say  that  those  articles  did  not  pass  by 
the  codicil  under  the  description  of  "all  the  furniture  belonging  to  the 
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dwelling  house."     I  am  of  ^opinion,  therefore,  (concurring  so  far    [*321] 
with  the  Master  of  the  Rolls,)  that  the  pictures,  the  plate,  and  the 
linen,  passed  by  the  codicil. 

There  are,  however,  two  other  classes  of  articles  to  which  I  must  direct 
my  attention.  I  imagine  it  is  unnecessary  for  me  to  say  any  thing  with  re- 
spect to  the  coaches  and  carriages.  Lord  Cremorne  died  in  the  year  1813, 
and  the  tenant  for  life,  in  the  year  1826 ;  therefore  the  coaches  and  carriages 
must  be  out  of  the  question ;  they  must  have  been  worn  out  during  the  life 
of  the  tenant  for  life.  As  to  the  gold  and  silver  coins,  trinkets,  and  things  of 
that  nature,  they  would  not  pass  under  the  description  of  "furniture  belong- 
ing to  the  dwelling  bouse,"  unless  there  are  special  circumstances  showing 
that  those  articles  were  so  used  and  disposed  of  in  the  house,  as  to  be  part  of 
the  ornamental  furniture  of  the  house,  or  in  some  way  connected  with  it.  I 
may  conjecture  that  the  testator  intended  that  all  the  property  should  pass  by 
the  beqttest  in  the  codicil,  which  was  affiscted  by  the  bequest  in  the  will ;  but 
I  cannot  act  on  that  conjecture ;  and  I  do  not  see  in  the  codicil  any  words 
sufEiciently  strong  to  authorize  me  to  say  (unless  there  are  some  special  cir- 
cumstances,) that  the  gold  and  silver  coins,  the  medals,  watches,  trinkets,  and 
other  articles  of  that  kind,  passed  by  the  codicil. 

Neither  do  I  think  that  the  books  will  pass  under  the  description  of  "fumi- 
tuie,"  unless  there  be  special  circumstances.[l] 


*Sturz  v.  De  La.  Rue  and  others.  [*322] 

1838 ;  December  34 

An  inveDtioD  for  giTing  paper,  by  ihe  application  of  a  certain  composition,  snch  a  sarface  as  rendera 
the  lines  of  copper  and  other  plate  printing  more  clear  and  distinct,  may  properly  be  described  in  a 
patent  as  an  improvement  in  copper  and  other  plate  printing. 

One  <^  tiie  ingredients  in  the  composition  was  a  white  substance,  imported  from  Germany,  and  which 
ooald  be  purchased  at  one  or  two  color  shops  in  London  ;  the  only  description  or  denomination 
given  to  it  in  the  specification  was^  **  the  purest  and  finest  chemical  white  lead  ;"  but  there  was  no 
Article  known  by  that  denomination  in  the  trade,  or  in  the  shops  where  white  lead  is  usually  sold ; 
and  the  finest  white  lead  which  could  be  obtained  would  not  answer  the  purpose  :  Held,  that  the 
specification  was  insufi[icient. 

On  an  application  for  an  injunction  to  restrain  the  infringement  of  a  patent  the  party  must  swear,  that 
at  the  time  of  making  the  application,  he  believee  that  at  the  date  of  the  patent  the  invention  waa 
new,  or  had  not  been  previously  known  or  used  in  this  kingdom. 

An  injunction  had  been  obtained  ex  parte  to  restrain  the  defendants  ''from 
making,  printing,  engraving,  preparing,  selling,  or  disposing  of,  or  causing  to 

[1]  Plate,  b  the  use  of  the  family,  is  embraced  by  the  words  '*  household  goods  and  furniture." 
Bwm  V.  Winthropj  1  Johns.  Ch.  Rep.  338.  In  Kdly  v.  Pirwlet,  Amb.  605,  the  Master  of  the  Rolls 
said :  *'  the  word  *  household  furniture*  has  as  general  a  meaning  as  possible.  It  is  incapable  of  a 
definition.  It  is  capable  only  of  a  description.  It  comprises  every  thing  that  contributes  to  the  uae 
Off  convenience  of  the  house-holder  or  ornament  of  the  house."    See  also  Cvle  v.  FUzgerald^  1  Sim. 
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be  made,  printed,  engraved,  prepared,  sold,  or  disposed  of,  any  printings,  en- 
gravings, cards,  boards,  or  tablets,  or  other  articles  made,  printed,  engraved, 
or  prepared  according  to  the  invention  therein  mentioned,  or  any  part  thereof, 
or  otherwise,  in  infringement  of  a  certain  patent,"  to  which  the  plaintiff 
claimed  to  be  entitled  by  assignment  from  John  George  Christ,  the  original 
patentee. 

The  patent  purported  to  be  "  for  certain  improvements  in  copper  and  other 
plate  printing."  The  specification  declared  that  "  the  nature  of  the  inven- 
tion consisted  in  putting  a  glazed  or  enamelled  surface  on  paper  to  be  used 
for  copper  and  other  plate  printing,  by  means  of  white  lead  and  size,  whereby 
the  finer  lines  of  the  engraving  are  better  exhibited  than  heretofore,  and  also 
in  a  mode  of  polishing  the  said  enamel,  and  the  impression  after  it  has  been 
drawn  from  the  plate."  Directions  were  given  for  preparing  the  size,  and 
for  mixing  with  it  a  certain  proportion  of  ''  the  finest  and  purest  chemical 
white  lead^  previously  ground  fine  ;"  and  then  the  mode  of  &pplying 
[*323]  the  mixture  to  the  surface  of  *the  paper  was  described,  together  with 
the  process  to  be  observed  in  applying  the  plate  to  paper  thus  pre- 
pared, and  in  drawing  off  the  impression.  It  was  added,  that  the  press-board 
should  "  be  made  of  a  plate  of  cast  iron,  ground  to  a  perfectly  smooth  surface ; 
that  the  paper,  with  the  impression  so  drawn  off,  should  be  laid  aside  for 
twenty-four  hours,  and  at  the  end  of  that  time,  placed  with  the  impression 
downwards,  on  a  plate  of  finely  polished  steel,  and  passed  several  times 
through  the  press  with  a  strong  pressure."  The  specification  claimed,  *'  as 
the  said  invention,  the  glazing  and  enamel  hereinbefore  described,  applied  to 
paper  or  card  board  in  manner  also  hereinbefore  described,  for  the  purpose  of 
copper  and  other  plate  printing." 

The  defendant  now  moved  to  dissolve  the  injunction,  on  the  ground  that 
the  alleged  patent  was  void. 

Mr.  Home,  Mr.  Suffden,  and  Mr.  Loraine,  in  support  of  the  motion. 

Mr.  Tinney  and  Mr.  Rotch,  contra.  The  first  objection  made  to  the 
patent  was,  that  the  title  did  not  agree  with  the  specification,  or  describe  the 
alleged  invention  truly.  The  patent,  acording  to  the  title,  was  for  improve- 
ments in  copper  and  other  plate  printing;  the  alleged  invention  related  merely 
to  the  manufacture  of  a  certain  species  of  paper  or  cards.  It  was  on  a  simi- 
lar ground  that  patents  were  held  to  be  void  in  Cochrane  v.  Smethurst,{a) 
and  The  King  v.  Wheeler,(b)  Supposing,  for  a  moment,  the  patent  to  be 
valid,  could  it  be  denied,  that  every  person  had  a  right  to  prepare  cards  and 
paper  in  the  very  mode  described  in  the  specification,  provided  he  did 
[*324]  not  use  *such  cards  and  paper  for  the  purpose  of  plate  engraving  ? 
The  answer  made  by  the  plaintiff  was,  that  plate  printing  was  a 

&  Stu.  189,  and  n.  1.  ibid.  S.  C.  3  Rast.  301.  10  Sim.  193,  n.  (a.)  Under  a  bequest  of  household  fur- 
niture, fixtures  belonging  to  the  testator  in  a  leasehold  house,  occupied  by  him,  will  pass.  PaUm  t. 
Sheppard,  10  Sim.  186. 

(a)  1  Stark.  305.  (&)  3  B.  &  A.  350. 
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process,  and  that  the  invention  claimed  by  the  patentee  was  an  improvement 
in  one  or  more  of  the  stages  of  that  process.  In  The  King  v.  Wheeler  the 
process  was  misdescribed ;  the  improvement  was  not  what  the  patent  sta- 
ted it  to  be,  "in  drying  and  preparing  malt,"  but  in  the  maliLing  of  beer 
by  means  of  a  new  mode  of  using  malt ;  and  the  patent  (supposing  there 
had  been  no  other  objection  to  it  than  the  title,)  would  have  been  valid,  if  it 
had  been  expressed  to  be,  "for  improvements  in  the  making  of  beer."  In 
Cochrane  v.  Smethurst^  the  alleged  invention  did  not  form  part  of  a  process, 
and  the  patent  should  have  been  for  an  improvement  in  lamps  or  in  the  burn- 
ers of  lamps. 

The  Lord  Chancellor: — The  description  in  the  patent  must  unques- 
tionably give  some  idea,  and,  so  far  as  it  goes,  a  true  idea  of  the  alleged  in- 
vention, though  the  specification  may  be  brought  in  aid  to  explain  it.  The 
title  in  this  patent  is  for  "  certain  improvements  in  copper  and  other  plate 
printing."  Copper  plate  printing  consists  of  processes  involving  a  great  va- 
riety of  circumstances :  the  paper  must  be  of  a  particular  description ;  be- 
fore it  is  used,  it  must  be  damped ;  it  must  remain  damp  a  certain  time,  and 
must  be  placed  in  a  certain  temperature ;  the  plate  must  be  duly  prepared, 
and  duly  applied,  and  various  processes  must  be  gone  through,  before  the  im- 
pression is  drawn  off  and  brought  to  a  finished  state.  An  improvement  in 
any  one  of  those  circumstances, — in  the  preparation  of  the  paper,  forinstance, 
or  the  damping  of  it,  &c. — may  truly  be  called  an  improvement  in  copper 
plate  printing-.  In  this  case,  the  principal  part  of  the  improvement 
^relates  to  the  preparation  of  the  paper.  It  is  material  to  the  perfec-  [*325] 
tion  of  copper  plate  printing  that  the  lines  should  be  as  distinct  as 
possible ;  and  if,  by  adding  any  thing  to  the  surface  of  the  paper,  more  clear- 
ness is  given  to  the  lines,  that  is  an  improvement  in  copper  plate  printing. 
Here,  however,  the  improvement  extends  to  other  steps  of  the  process,  as  well 
as  to  the  preparation  of  the  paper.  For  the  specification,  though  it  says  that 
the  impression  is  to  be  taken  off  in  the  usual  manner,  states,  that  an  iron 
board  is  to  be  substituted  for  a  wooden  one,  and  describes  a  subsequent  ope- 
ration through  which  the  impression  is  to  go. 

The  second  objection  was,  that  the  substance,  which  was  to  be  mixed 
with  the  size,  was  not  properly  described  or  denominated  in  the  specifi- 
cation. 

The  affidavits  filed  on  the  part  of  the  defendants  stated,  that  application 
had  been  made  at  the  shops  of  the  principal  chemists  in  London  for  the  pur- 
est or  the  finest  chemical  white  lead,  but  that  none  of  these  chemists  knew  of 
or  had  any  such  article ;  that  the  purest  and  the  finest  white  lead  would  not 
answer  the  purpose ;  that,  for  several  years  before  the  date  of  the  patent,  the 
defendant  De  La  Rue  had  made  many  experiments  for  improving  the  surface 
of  paper  and  cards  by  applying  mixtures  of  white  lead  and  size,  all  of  which 
fidled]  that,  since  he  had  read  the  specification,  he  had  repeated  the  expert- 
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ments,  observing  the  directions  there  given,  but  with  as  little  success  as  be- 
fore ;  that  no  preparation  of  lead  known  in  this  country  would  produce  the 
surface  which  appeared  on  the  plaintiff's  cards ;  that,  sonie  time  aofo,  the  de- 
fendant De  La  Rue,  when  travelling  on  the  continent,  met  with  a  white  sub- 
stance, which,  on  trial,  furnished  the  enamel  which  he  had  long 
[*326]  sought  *for,  and,  when  mixed  with  sisse  and  duly  applied,  gave  to 
paper  a  beautiful  white  surface ;  that  he  had  since  discovered  that 
this  white  substance  was  imported  by  the  plaintiff,  and  was  used  by  him  for 
putting  the  last  coats  of  composition  on  his  paper  and  cards,  the  previous 
coats  being  made  of  white  lead  or  some  other  inferior  article ;  that  the  de- 
fendant De  La  Rue  had  subjected  portions  of  the  said  white  substance  to  va- 
rious trials,  from  which  he  was  satisfied  that  it  was  not  the  substance  known 
in  this  country  as  white  lead,  though  he  believed  it  to  be  a  preparation  of 
lead  in  combination  with  other  substances ;  and  that  he  was  confirmed  in  his 
opinion  by  the  fact,  that  the  white  coloring  matter  imported  from  abroad, 
when  dissolved,  changed  litmus  blue  test  paper  red,  whereas  no  such  effect  is 
produced  by  pure  white  lead. 

The  plaintiff  swore  in  reply,  that  the  substance  used  by  him  in  the  com- 
position for  glazing  and  enamelling  paper  and  cards  was  the  finest  and  purest 
chemical  white  lead ;  that  he  procured  it  from  Cermany ;  that  it  was  im- 
ported by  other  persons  in  this  country,  particularly  by  Mr.  Ackerman  in  the 
Strand,  and  by  his  son,  Mr.  Ackerman  in  Regent  street;  that  it  could  be 
bought  of  them,  on  application  for  "  the  finest  and  purest  chemical  white 
lead,''  which  was  its  proper  name,  and  the  only  proper  name  by  which  it 
could  be  denominated  in  the  English  language;  and  that  it  consisted  of  white 
lead  fined  and  purified,  by  chemical  process,  to  the  highest  possible  degree  of 
which  its  nature  was  capable. 
It  appeared,  further,  that  the  substance  in  question  had  been  bought  by  one 
person  at  the  shop  of  Mr.  Ackerman  in  Regent  street,  under  the  name 
[•327]  of  "  the  purest  and  finest  chemical  white  lead."  On  the  other  *hand> 
a  person  swore  that  having  gone  to  the  two  shops  of  the  Messrs.  Ack- 
erman, and  inquired  for  the  purest  chemical  white  lead,  he  was  informed  by 
the  shopman  at  the  one  shop,  "  that  he  did  not  know  such  a  color ;"  and  at 
the  other,  "  that  they  did  not  keep  it." 

The  Lord  Chancellor  : — ^It  is  a  principle  of  patent  law,  that  there 
must  be  the  utmost  good  faith  in  the  specification.  It  must  describe  the  in- 
vention in  such  a  way,  that  a  person  of  ordinary  skill  in  the  trade  shall  be 
able  to  carry  on  the  process.  Here  the  specification  says,  that  there  is  to  be 
added  to  the  size  certain  proportions  "  of  the  finest  and  purest  chemical  white 
lead."  A  workman  would  likely  go  to  a  chemist's  shop,  and  ask  for  "  the 
finest  and  purest  chemical  white  lead ;"  the  answer  which  he  would  receive 
would  be,  that  there  was  no  substance  known  in  the  trade  by  that  name.  He 
would  be  compelled  to  ask  for  the  purest  and  finest  white  lead ;  and,  accord- 
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ing  to  the  evidence,  the  purest  and  finest  white  lead  that^can  be  procured  in 
London  will  not  answer  the  purpose. 

It  is  said  that  there  is  a  substance  prepared  on  the  continent,  which  is" 
white  lead,  or  some  preparation  of  white  lead ;  and  that,  by  using  it  in  the 
manner  described  in  the  specificationf,  the  desired  effect  is  produced.  If  thaf 
be  so,  the  patentee  ought  to  have  directed  the  afttention  of  the  public  to'  that 
circumstance.  He  ought  to  havie  said,  "  The  purest  white  lead  which  can' 
be  obtained  in  the  shops  in  London'  will  not  do ;  but  there  Js  a  purer  white 
lead  prepared  on  the  contimsnt,  and  imported  into  this  country,  which  alone 
must  be  used."  "  The  purest  and  finest  chemical  White  lead"  must  meanf 
the  finest  and  purest  white  lead  usually  gotten  in  the^  general  market 
for  that  *comraodity,  imless  the  public  be  put  on  their  guard  by  a  [•328] 
statement,  that  what  would  be  called  very  fine  and  pure  white  lead, 
in  the  ordinary  sense  of  the  trade,  will  not  answer,  but  that  the  white,  lead 
used  must  be  of  a  superlatively  pure  and  fine  quality,  prepared  in  a  particu^* 
lar  way  and  to  be  gotten  only  in  a  particular  place.  If  the  article  is  not 
made  in  this  country,  but  may  be  imported,  it  would  be  n^essary  to  mentr^ 
that  circumstance. 

It  is  said  that  the  description  in  the  specification  will  be  sufficient,  if  the 
substance  is  known  in  the  trade  by  the  nanK3  of  '^  the  purest  and  finest  white 
lead,"  or  "  the  purest  and  finest  chemical  white  lead."  But  it  does  not  ap- 
pear that  there  is  any  substance  generally  known  in  the  trade  by  that  denomi-* 
jiation. 

It  is  alleged  that  the  substance  can  be  purchased  at  the  shops  in^  Lotidon  ^ 
and  two  are  specified.  In  point  of  fact,  it  has  been  purchased  only  at  one  of 
those  shops ;  and  they  are  not  chemists^  shops,  but  color  shops* 

It  appears  to  me  that  this  specifitcation'  doe6  not  give  that  degree  of  full 
and  precise  information  which  the  public  has  a  right  to  require.  In  thi;^ 
state  of  the  evidence,  therefore,  the  injunction  cannot  be  sustained. 


Mr.  Sugden  urged  that  the  injunctioh  ought  to  be  dissolved  with  costs  i 
more  especially  because  the  plaintifi'  had  not  stated  in  the  afiSidavits  on  which 
he  obtained  it,  nor  alleged  in  his  bill,  that,  to  the  best  of  his  knowledge  and 
belief,  at  the  time  when  hb  applied  for  the  injunction,  thie  invention  men- 
tioned in  the  patent  was  new,  oi"  newly  introduced  into  tbiis  country  \  and 
he  relied  upon  Lord  Eldon's  dictum  in  ITM  v.  Thomps(mj{a) — 
•"  When  in  future  an  injunctionr  is  applied  for  ex  pctrte,  ott  the  ground  [*329'l 
of  violation  of  a  right  to  wot  inventioti  secured  by  patent,  ft  must  be 
understood  that  it  is  incumbent  oil  the  party  making  the  appIicatioU  to  swear, 
at  the  time  of  making  it,  aa  ta  his  belief  that  he  is  the  original  inventor ;  for 
although  when  he  obtained  bis  patent,  he  might  have  very  honestly  sworn 
as  to  his  belief  of  such  being  the  fact,  yet  circumstances  may  have  '  subset 

(a)  3Mer.  63^. 
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quently  intervened,  or  information  have  been  communicated,  sufficient  to 
convince  him  that  it  was  not  his  own  original  invention,  and  that  he  was 
under  a  mistake  when  he  made  his  previous  application." 

The  affidavit  of  the  plaintiff  stated,  that  by  certain  letters  patent  the  paten* 
tee,  Christ,  was  authorized  to  exercise  and  make  use  of  within  England,  &c  • 
^'a  certain  invention  in  the  said  letters  patent  recited  to  have  been,  as  ii  had 
in  fact  beeuj  as  deponent  verily  believes,  communicated  to  the  said  John 
George  Christ  by  a  certain  foreigner  residing  abroad."  There  was  not  in  the 
bill,  or  in  the  affidavits  on  which  the  injunction  was  obtained,  any  other  alle- 
gation as  to  the  originality  of  the  invention,  or  as  to  its  not  having  been  pre- 
viously known  or  used  in  this  country. 

Thb  Lord  Chancellor: — There  can  be  no  doubt  that,  when  a  party 
comes  for  an  injunction  against  the  infringement  of  a  patent,  he  ought  to 
state  that  he  believes,  at  the  time  when  he  makes,  the  application,  that  the  in- 
vention was  new,  or  had  never  been  practiced  in  this  kingdom  at  the  date  of 
the  patent  It  is  not  enough  that  it  was  believed  to  be  new  at  the  time  when 
the  patent  was  taken  out. 

The  injunction  was  dissolved  with  costs.[l] 


[*330]  *Bailey  v.  Lloyd. 

1829;  February  t. 

!■  1779,  S.  L.,  IB  cootempTatieti  of  hit  iiiimage  with  A.  V^  corerranted  for  the  payment  of  MtOl, 
within  three  months  after  hie  decease,  for  the  benefit  of  the  children  of  the  naairiage  ;  in  1815, 
vpon  the  marriage  of  Emma,  one  of  his  daughters  by  A.V.,  he  execoted  a  deed,  which  recited  that 
it  bad  been  agreed,  that  bj  way  of  additional  portion  for  Emma,  he  shouM  SBter  kito  a  covenant, 
that  abe  ahonld  Wave  an  equal  share  at  least  with  his  other  children,,  of  the  vsal  and  personal  estate 

.  which  he  shoold  be  eatitled  to  at  his  deeease,^  after  payment  of  his  debts  ,-  and  that  any  money  or 
other  estate  and  effetle  which  any  of  the  children  might  recei?e  in  the  lifetime  of  S.  L.,  or  might 
become  entitled  to  under  or  by  virtue  of  any  gift  or  disposition  by  will  or  otherwise,  made  or  to  be 
made  by  A.  T.,  the  mother,  or  otherwise  howsoever  nndei  ber^  should  be  deemed  an  advancement 
within  the  meaning  of  the  indenture.  This  recital  was  followed  by  a  covenant,  that  his  heirs,  dee, 
should  within  three  months  after  his  death  eenvey  to  the  trustees  of  Emma's  settlement  a  ahare  of 
his  seal  and  personal  estate,  e^al  to  the  share  which  any  other  of  his  children  should  have  had  or 
be  entitled  te  ;  and  afterwards  came  a  proviso,  that  any  money  and  other  estate  and  effects  which 
might  afterwards  be  conveyed  of  advanced  by  S.  L.  to  any  of  his  children,  and  also  that  certain 
copyhoMs,  of  which  A.  V.  was  tenant  in  tail,  whoee  interest,  it  was  stated,  was  forthwith  intended 
to  be  barred,  and  forther,  that  any  money,  or  other  estate  and  effects,  which  any  of  the  children 
might  receive  by  the  gift,  beqpest,  or  other  disposition  by  will  otherwise  of  A.  V.  or  under  the  stat- 
ute of  distributions  in  case  of  her  intestacy,  er  which  any  of  them  should  derive  by,  from,  or  under 
her  by  any  ways  or  means,  should  be  deemed  an  advancement  within  the  meaning  of  the  covenant. 
No  act  was  done  to  bar  the  estate  tail  of  A.  V.  in  the  copyholds,  and,  on  her  death  and  the  death 
of  S.  L^  the  eldest  son  and  costomary  heir  becsnie  entitled  to  the  copyholds  under  the  limitaticna  in 

[1]  As  to  the  frame  of  a  bill  for  the  violation  of  a  patent,  see  Kay  v.  Mankall^  1  Myl.  &  Cr.  373. 
WesOuad  v.  Keene,  1  Beav.  287. 
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the  mimiider,  which  created  the  eeUte  uil :  Held,  that  these  copyholds  were  to  be  consideied  as 

an  sdTSDcement  to  the  eldest  son,  within  the  meaning  of  the  covenant. 
That  the  dOOOl.  doe  under  the  covenant  of  1779  was  to  be  paid,  before  any  part  of  the  assets  could 

be  applied  in  satisfying  the  covenant  contained  in  the  deed  of  1815. 
Whether  a  testator  intended  by  his  will  to  execute  a  power,  b  to  be  collected  fram  the  whole  instra- 

ment,  and  not  from  the  force' of  any  particular  expression. 
In  this  case,  the  testator  devised  his  estates,  and  made  disposition  of  part  of  the  fond  to  be  produced, 

by  the  sale  of  the  estates,  to  purposes  not  warranted  by  the  power  ;  but  still,  upon  the  whole  will, 

the  court  held  that  he  intended  to  execute  the  power. 
Hie  recital  of  a  deed  is  a  key  to  the  conatruction  where  the  operative  part  is  doubifuUy  expressed 

and  not  otherwise. 

By  articles  of  agreement,  bearing  date  the  12th  of  April,  1779,  Samuel 
Andrew  Lloyd,  in  consideration  of  an  intended  marriage  between  him  and 
Ann  Yokins,  the  daughter  of  Richard  Voicins  and  Margaret  his  wife, 
covenanted  with  trustees,  that,  in  case  he  should  survive  *his  intend-  [*331] 
ed  wife,  and  should  at  his  death  leave  issue  by  her  which  should 
survive  him  for  three  months,  his  heirs,  executors,  or  administrators,  should 
within  three  months  after  his  decease,  pay  3000/.,  to  be  divided  among  all  or 
any  of  the  children  or  issue  of  the  marriage,  in  such  shares  as  he,  Samuel 
Andrew  Lloyd,  should  by  deed  or  will  appoint,  and  in  default  of  appoint- 
ment, among  the  children  of  the  marriage  in  equal  shares. 

The  marriage  was  solemnized.  Afterwards,  on  the  2d  of  March,  1780, 
Richard  Yokins,  for  and  in  consideration  of  the  natural  love  and  affection 
which  he  had  for  his  only  child,  Ann  Lloyd,  and  her  husband,  Samuel  An- 
drew Lloyd,  and  the  issue  between  them  begotten  or  to  be  begotten,  and  for 
divers  other  good  causes  and  considerations,surrendered  certain  copyhold  lands 
bolden  of  the  manor  of  Thornbury,  to  the  use,  after  the  death  of  him- 
self and  his  wife,  of  Ann  Lloyd  during  her  life,  and  then  of  Samuel  Andrew 
Lloyd  during  his  life,  and  afterwards  of  the  heirs  of  the  body  of  Ann  by 
Samuel  Andrew  Lloyd  begotten  or  to  be  begotten- 

By  deeds  dated  the  9ch  and  lOth  of  May,  1780,  Richard  Yokins  and  Mar- 
garet his  wife  conveyed  certain  freehold  estates  to  trustees  and  their  heirs,  to 
the  use,  after  the  death  of  Richard  and  Margaret  Yokins  and  of  Mr.  and  Mrs. 
Lloyd,  of  all  or  any  of  the  children  of  Mr.  and  Mrs.  Loyd,  in  such  shares  as 
they  should,  during  their  joint  lives,  jointly  appoint;  and  if  no  joint  appoint- 
ment was  made,  to  the  use  of  all  and  every  or  any  and  such  of  the  children 
or  child  and  issue  of  the  body  of  the  said  Ann  Lloyd  by  the  said  Samuel  An- 
drew Lloyd  begotten  or  to  be  begotten,  as  well  female  as  male,  and  without 
distinction,  either  entire,  or  by  such  parts,  shares,  and  proportions,  or  dispro- 
portions, at  such  times  or  time,  for  such  estates,  intents,  and  purposes, 
and  *in  such  manner  and  form  as  the  survivor  or  longest  liver  of  the  [*332i 
said  Samuel  Andrew  Lloyd  and  Ann  his  wife,  by  any  deed  or  deeds 
ir^riting,  with  or  without  power  of  revocation,  under  his  or  her  hand  and  seal, 
by  him  or  her  executed,  in  the  presence  of  and  attested  by  two  or  more  credi- 
ble witnesses,  or  by  his  or  her  last  will  and  testament  in  writing,  or  any 
writing  in  the  nature  thereof,  or  purporting  so  to  be,  under  his  or  her  hand 
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and  seal  or  bat^d  alpne,  to  b9  by  her  executed  or  signed  in  the  presence  of 
and  attested  pr  witnessed  by  three  or  more  credible  witnesses,  should  ap- 
point. 

In  18 IS,  Mr.  Yokins  and  his  wife  had  been  Ijong  dead..  Mr.  and  Mrs. 
LJpyd  had  had  nine  children,  of  y^hom  sexren  were  at  that  time  alive ;  and 
Emma,  one  of  the  daughters,  being  about  to  intermarry  with  the  plaintiff  Ar- 
thur Bailey,  Mr.  and  Mrs.  Lloyd  by  a  ^eed  dated  the  26th  of  October,  1815, 
appointed  to  her  one-seyenth  share  of  ^he  freehold  and  leasehold  premises 
comprised  in  the  settlement  of  the  10th  of  May,  1780 ;  and  Mr.  Lloyd,  by  the 
^ame  deed,  appointed  to  her  one-seventh  share  of  the  3000/.  The  share  thus 
(^ppojnteid  wa?,  along  with  othejr  propprty,  ma^e  the  subject  of  a  settle- 
ment date4  Jhe  28th  of  October,  18T5,  in  whiph  yraB  the  following  recital : — 
^f  J^nd  whereas  the  sai4  S.  A.  Lloyd  is  and  stands  seised  of  or  well  entitled  to 
freehold  estates  of  inheritance  of  considerable  yalue ;  and  it  was  also  agreed 
by  and  on  the  part  of  S.  A.  Lloyd,  on  the  treaty  for  the  said  paarriage,  that, 
by  way  of  additional  portion  for  his  said  daughter  Emma  Lloyd,  he  should 
enter  into  a  cpvenant  that  she  Eramii  Iiloy4  shpuljd  h^ve  and  fee  entitled  to 
ai)  equal  share  at  lea^t  with  his  present  or  future  children  of  thp  p^tates  real 
and  personal  which  he  the  said  S.  A.  Lloyd  should  be  seised  of  or  entitled  to 
at  the  tinie  of  his  dece^e,  after  due  payment  of  his  just  debts,  fuperal  ^nd 

testamentary  expenses ;  and  that  ;f  any  or  either  of  his  children 
[•333]    *shall  at  any  time  or  timep  hereafter  have  or  recpive  any  sum  or  sum?  of 

money,  or  other  estate  or  ejects,  upo|i  n^arriage  pr  ptherwise,  in  the 
inray  of  adyancen^ei^t,  in  the  lifetime  of  the  said  S.  A,  Lloyd,  he,  she,  or  they 
shguld  account  for  anid  acciept  the  s^me  ap  and  in  part  of  his  or  her  share  of 
the  estates  real  and  perspnal  of  their  said  fajher ;  and  also  that  any  and  every 
sum  and  sums  qf  money,  aqd  other  estate  and  effects  real  and  personal,  which 
the  said  children  or  any  of  theni  should  bepome  and  t^  entitled  to,  under  or 
by  virtue  of  any  gift  or  disposition  by  her  last  will  and  te^taipent,  or  other- 
wise made  or  to  be  made  by  the  said  Ann  Lloyd,  t^e  mother,  or  otherwise 
howsoever  under  her,  shall  be  deemed  and  considered  an  ^v^ncen^ent  with- 
in the  true  intent  and  me^ining  of  th^se  present?."  In  the  pperative  part  of 
the  deed  the  covenant  wa?  expressed  in  these  words : — ''  And  thfs  indenture 
further  witnesseth,  that,  in  further  consideration  of  the  said  intended  marri- 
age, and  in  further  pursuance  of  the  agreernent  made  upon  the  treaty  for  the 
same,  the  said  3*  A.  Lloyd  for  hin^lf,  his  heirs,  executors  and  ^ministra* 
tors  doth  covenant,  promise  and  agree  with  and  to  the  said  F.  Bailey  and  I}. 
Lloyd,  their  executors,  administrators,  and  assigns,  in  manner  following,  viz., 
that  in  case  the  saijd  intended  marriage  shall  tajce  effept,  then  and  in  such 
case  the  heirs,  e):eci|tprs,  an4  administrators  pf  him  the  said  S«  A.  Lloyd 
shall,  on  or  befpre  the  expiration  of  th^ee  calenplar  months  after  his  decease, 
duly  convey,  assign,  and  assure  suph  part  of  the  real  and  personal  estate  of 
or  to  which  ho  sh^ll  be  seiseid,  possessed,  or  entitled,  as  shall  be  equal  at  least 
to  the  shares  which  fh9  9^^of  chjldfen  of  him  the  said  S.  A.  Lloyd,  or  any  or 
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either  of  them,  shall  have  or  be  entitled  to,  or  shall  have  had  or  been  entitled 
to,  of  or  in  such  estate  or  eflfects,  unto  and  to  the  use  of  them  the  said  F.  Bai- 
ley and  H.  Lloyd,  or  the  survivor  or  survivors  of  them,  his  heirs,  ex- 
ecutors, ^administrators  and  assigns,  to  the  intent  that  they  or  he  may  [*334] 
stand  seised  or  possessed  thereof  and  interested  therein,  upon  and  for 
the  several  trusts,  intents  and  purposes,  and  with,  and  under,  and  subject  to 
the  several  powers,  provisos  and  agreements  hereinbefore  declared  and  con- 
tained concerning  the  same,  or  such  of  them  as  shall  then  be  subsisting  and 
capable  of  taking  effect :  Provided  always,  and  it  is  hereby  agreed  between 
and  by  the  said  parties  to  these  presents,  that  all  and  every  sum  and  sums  of 
money,  or  other  estate  and  effects  whatsoever,  which  shall  or  may  at  any  time 
hereafler  be  conveyed,  assigned,  or  advanced  and  paid  by  him  the  said  S.  A. 
Lloyd  unto  or  for  the  benefit  of  his  said  children,  or  any  of  them,  exceeding 
in  amount  or  value  the  sum  of  602.  each,  shall  be  deemed  and  considered  as 
part  of  the  portion  or  share,  portions  or  shares  of  the  child  or  children  to 
whom  or  for  whose  benefit  the  same  shall  have  been  conveyed,  assigned,  ad- 
vanced, or  paid  as  aforesaid,  and  be  brought  into  hotchpot  and  accounted  for 
accordingly ;  and  for  obviating  all  doubts  as  to  such  advancement,  it  is  here- 
by expressly  declared,  that  as  well  the  seven  parts  or  shares  hereby  appointed 
of  and  in  the  said  freehold  and  leasehold  estates,  and  money  comprised  in  the 
said  indentures  and  articles,  and  other  undivided  parts  and  shares  thereof,  as 
also  certain  copyhold  lands  and  premises  within  the  manor  of  Thombury,  in 
the  county  of  Gloucester,  which,  in  contemplation  of  the  marriage  of  the  said 
S.  A.  Lloyd,  and  Ann  his  now  wife,  were  surrendered  by  R.  Yokins  and  Mar- 
garet his  wife,  her  father  and  mother,  to  certain  uses  under  which  she  the 
said  Ann  Lloyd  is  now  tenant  in  tail,  and  which  interest  is  intended  to  be 
forthwith  barred,  shall  be  deemed  advancements  within  the  meaning  of  this 
settlement :  provided  also,  and  it  is  hereby  further  agreed,  that  all  and  every 
sum  and  sums  of  money,  or  other  estates  and  effects,  which  the  said 
children  or  any  of  them  *shall  have  received  or  been  entitled  to,  or  [*336] 
shall  receive  or  be  entitled  to  by  the  gift,  devise,  bequest  or  other  dis- 
position, eith&r  by  last  will  and  testament  or  otherwise,  of  their  said  mother 
Ann  Lloyd,  or  under  the  statute  of  distributions  in  case  of  her  intestacy,  or 
which  Jthey  or  any  of  them  shall  derive  by,  from,  or  under  her  by  any  other 
wajTS  or  means,  shall  also  for  the  purposes  of  this  settlement  be  deemed  and 
considered  as  an  advancement  or  advancements  within  the  true  intent  and 
meaning  of  the  proviso  or  covenant  last  hereinbefore  mentioned/' 

The  marriage  was  solemnized.  Afterwards,  Julia  Ann  and  Elizabeth,  two 
other  daughters  of  Mr.  and  Mrs.  Lloyd,  married. 

In  1819,  Mrs.  Bailey  diedf  leaving  only  one  child,  a  daughter.  Mrs. 
Lloyd  had  died  in  the  preceding  year.  No  act  had  been  done  to  bar  the 
estate  tail,  which  she  took  in  the  copyholds  under  the  surrender  of  the  2d  of 
March,  1780;  and,  therefore,  upop  Ijer^eath,  Henry  Lloyd,  her  eldest  son 


337  CASES  IN  CHANCERY. 

Ib29.— Bailey  v.  Lloyd. 

and  customary  heir,  became  entitled  to  these  copyholds,  subject  to  his  father's 
life  estate. 

On  the  18th  of  January,  1822,  S.  A.  Lloyd  made  his  will,  which  was  duly 
Executed  and  attested  in  the  presence  of  three  witnesses,  and  was  in  the  fol- 
lowing words: — "I,  S.  A.  Lloyd,  of  Newbury,  county  of  Berks,  E»q.,  do 
hereby  revoke  all  wills  and  other  testamentary  dispositions  by  me  heretofore 
made,  and  do  declare  diis  to  be  my  last  will.  First,  I  desire  that  all  my  just 
debts,  funeral  and  testamentary  expenses  be  paid.  By  virtue  of  all  and  every 
power  and  powers,  authority  and  authorities  enabling  me  thereto,  I  give  and 

devise  all  and  singular  my  messuages,  lands,  tenements,  and  heredi- 
[*336]    taments,  and  real  estates  whatsoever  and  wheresoever  *to  my  two 

sons,  Henry  Lloyd  and  Edmund  Lloyd,  their  heirs^  executors,  ad- 
ministrators, and  assigns,  according  to  the  respective  tenures  thereof,  to  the 
uses  and  upon  the  trusts  hereinafter  declared,  viz.  upon  trust  and  with  full 
power  for  them,  and  the  survivor  of  them,  his  heirs,  executors,  administra- 
tors, and  assigns,  to  sell  and  dispose  of  the  whole  thereof,  at  such  times  after 
my  decease  as  he  or  they  shall  think  fit,  altogether  or  in  lots,  by  public  auc- 
tion or  private  contract,  as  they  shall  think  fit,  for  the  best  price  that  can  be 
obtained  for  the  same,  and  convey  and  assign  the  same  when  sold  to  the  per- 
son or  persons  who  shall  be  the  purchaser  or  purchasers  thereof,  and  his  or 
their  heirs,  executors,  and  administrators  and  assigns,  according  to  the  re- 
spective tenures  thereof,  and  to  such  uses  as  be,  she,  or  they  shall  appoint ; 
and  in  the  mean  time,  and  till  such  sale  pr  sales,  to  receive  the  rents  and  pro- 
fits thereof,  and  to  apply  the  same,  in  the  same  manner  as  the  dividends,  in- 
terest, and  proceeds  of  the  moneys  to  arise  by  sale  thereof  are  directed  to  be 
applied ;  and  for  facilitating  such  sale,  I  direct  that  the  receipts  of  the  trustee 
or  trustees  for  the  time  being  shall  be  good  and  effectual  discharges  to  the 
purchasers  or  purchaser  of  my  said  real  estates,  which  shall  be  sold  in  pur- 
suance of  this  my  will,  for  so  much  of  the  money  as  in  such  receipts  shall  be 
expressed  to  be  received,  and  that  such  purchasers  shall  not  afterwards  be  an- 
swerable for  any  loss  or  misapplication  of  such  moneys,  or  anypart  thereof. 
And,  further,  I  give  and  bequeath  to  the  said  H.  Lloyd  and  Jbi.  Lloyd,  their 
executors,  administrators,  and  assigns,  all  the  rest  and  residue  of  my  moneys, 
securities  for  moneys,  stocks,  goods  and  chattels,  and  personal  estate  and  ef* 
fects,  upon  trust  that  they,  and  the  survivor  of  them,  and  their  or  his  execu- 
tors and  administrators  or  assigns,  do  and  shall  sell  and  convert  into  money 

such  parts  thereof  as  shall  not  consist  of  money,  or  securities  for  mo- 
[*337]     ney,  and  *do  and  shall  stand  possessed  of  such  moneys  to  arise  from 

the  sale  of  my  said  real  estates,  and  to  be  produced  from  the  residue 
of  my  said  personal  estate  in  trust,  to  pay  thereout  all  my  just  debts,  funeral 
and  testamentary  expenses,  then  in  trust  to  invest  the  residue  of  the  money 
to  be  produced  from  the  sale  of  my  real  estates  and  personal  estates  as  afore- 
said, in  government  securities  or  real  securities,  and  from  time  to  time  to  vary 
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sach  securities  as  occasion  may  require,  or  as  they  or  be  shall  think  fit,  and 
to  stand  possessed  of  such  trust  moneys,  stocks,  and  securities  upon  the  trusts 
following,  viz.  in  trust  to  pay  to  the  trustees,  for  the  time  being,  of  my  late 
daughter  Emma's  marriage  settlement,  such  proportion  or  proportions  thereof, 
as  in  the  said  settlement  is  or  are  covenanted  and  agreed  to  be  paid  upon  the 
trusts  therein  contained ;  and  then  in  trust  to  divide  the  remainder  amongst 
themselves,  my  said  sons  H.  Lloyd  and  E.  Lloyd,  and  my  daughters  Julia 
Ann,  now  the  wife  of  Theodore  de  Tremerrenc,  Elizabeth,  now  the  wife  of 
J.  E.  Bicheno,  and  Laura  jane  Lloyd  equally,  share  and  share  alike  :  yet, 
nevertheless,  as  to  the  share  of  my  daughter  Julia  Ann,  it  is  my  will  that  the 
said  KL  Lloyd  and  E.  Lloyd,  and  the  survivor  of  them,  and  his  executors,  ad- 
ministrators, and  assigns  shall   stand   possessed   thereof,  upon   the  trusts 
hereinafter  declared,   viz.   in  trust  to  invest  the  same  at  interest  in  any 
government  stocks  or  funds,  English  or  foreign,  or  real  securities  in  bis  or 
their  names,  and  to  vary  such  securities  as  occasion  may  require,  and  to  re- 
ceive and  stand  possessed  of  the  dividends  and  interest  thereof,  uppn  trust  to 
pay  and  apply  the  same  for  the  sole  use  of  my  daughter  Julia  Ann,  separate 
and  exclusive  of  the  said  Theodore  de  Tremerrenc  her  husband,  and  in  such 
manner  that  the  same  may  not  be  under  his  contlrol  or  liable  to  his  debts,  and 
so  that  the  receipts  of  her,  my  said  daughter  Julia  Ann,  or  any  person  to 
whom  she  may  assign  them  when  due,  may,  notwithstanding  her 
'coverture,  be  good  and  effectual  dischai^;es  for  the  money  thereby    [*338] 
expressed  to  be  received :  yet,  nevertheless,  so  that  my  said  daughter 
Julia  Ann  may  not  anticipate  or  assign  any  part  of  the  said  dividends  or  in- 
terest before  the  same  shall  becgme  due ;  and  after  the  decease  of  my  said 
daughter  Julia  Ann,  in  case  that  shall  happen  in  the  lifetime  of  her  said  hus- 
band, to  stand  possessed  thereof  in  trust  for  such  of  her  children  as  shall  be 
then  living,  and  the  issue  of  them  as  shall  be  then  dead,  equally  to  be  divided 
between  them ;  such  issue  to  take  only  such  share  as  their  respective  parent 
would  have  taken  if  living,  and  the  said  shares  to  be  paid  to  such  children 
or  issue,  if  males,  on  their  attainii^  the  age  of  twenty-one  years,  and  if  fe- 
males, on  their  attaining  that  age,  or  marrying  with  the  consent  of  the  parent 
or  parents  if  living,  and  if  dead,  then  of  their  guardians :  and  in  case  any 
such  children  or  issue  shall  (as  to  males)  die  under  the  age  of  twenty-one,  or 
as  to  females  under  age,  or  without  having  been  married  with  consent  as 
aforesaid,  then  as  to  the  original,  and  any  surviving  share  of  him,  her,  or 
them  so  dying,  in  trust  for  the  survivor  of  them,  and  the  executors,  adminis- 
trators, and  assigns  of  such  of  them  being  dead,  as  shall  have  lived  to  attain 
a  vested  interest  in  their  respective  shares,  and  at  such  times  and  in  such  pro- 
portions as  his,  her,  or  their  original  shares  shall  become  payable,  or  as  soon 
after  as  circumstances  will  permit.    And  I  further  direct  that  my  said  trus- 
tees, for  the  time  being,  shall,  after  the  decease  of  my  said  daughter  Julia 
Ann,  (in  case  that  event  shall  take  place  in  the  lifetime  of  the  said  Theodore 
de  Tremerrenc,)  apply  the  dividends  and  interest,  or  part  of  the  principal,  or 
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the  whole,  if  necessar7,  of  the  presumptive  shares  of  such  children  or  issue 
of  the  said  last  mentioned  trust  moneys,  as  they,  my  said  trustee  or  trustees 
for  the  time  being  shall  think  fit ;  and  in  case  my  said  daughter,  Julia  Ann, 
shall  die  in  the  lifetime  of  the  said  Theodore  de  Tremeritenc  with- 
[*339]  out  leaving  any  child  or  issue  living  *ather  decease,  or,  leaving  such, 
they  shall  die  without  attaining  a  vested  interest  in  the  trust  moneys 
hereby  intended  for  them,  then  I  do  bequieath  the  same  trust  moneys,  stocks, 
and  securities  unto  such  person  or  persons,  as,  at  the  time  of  the  decease 
of  my  said  daughter  Julia  Ann,'  will  be  entitled  to  the  s^me  under  the 
statute  of  distributions  of  intestates'  estates  in  England,  in  case  she  had 
died  intestate  and  unmarried.  Yet  it  is  my  will,  in  case  my  said  daughter 
Julia  Ann  shall  survive  her  said  husband,  that  the  whole  of  the  said  share, 
directed  to  be  retained  by  my  said  trustees  upon  the  trusts  aforesaid,  shall  be 
paid  to  her  for  her  own  absolute  use  and  benefit.  I  also  direct,  that  the  pro- 
vision, made  by  this  my  will  for  my  children,  shall  be  accepted  by  each  of 
them  in  satisfaction  of  any  benefit  to  which  they  already  are,  or  may  be  en- 
titled, under  any  articles  or  settlement  made  upon  my  marriage  with  my  late 
wife  Ann  Lloyd,  or  any  appointment  made  or  to  be  made  in  pursuance  thereof, 
by  any  power  vested  under  any  sUch  articles  or  settlement  as  aforesaid,  or 
any  deed  or  writing  which  may  subsist  at  the  making  of  this  my  will.  Pro- 
vided always,  and  I  do  declare,  that  my  trustees  and  executors  hereby  ap- 
pointed, and  each  of  them,  and  their  executors,  administrators,  and  assigns 
shall  be  charg^eable  only  with  such  moneys  as  they  shall  respectively  receive 
by  virtue  of  the  aforesaid  trusts,  notwithstanding  their  joining  in  any  receipts 
for  conformity,  &,c.  &c.  I  appoint  the  said  H.  Lloyd  and  E.  Lloyd  my  exe- 
cutors of  this  my  will,  and  I  give  them,  their  heirs,  executors,  administrators 
and  assigns,  all  the  real  and  personal  estates  vested  in  me  at  my  decease,  in 
trust  or  by  way  of  mortgage,  to  hold  the  same  upon  the  tmsts,  and  subject  to 
the  equity  of  redemption,  to  which  su\:h  estates^  may  at  my  decease  be  liable 
or  subject." 

Samuel  Andrew  Lloyd,  died  shortly  afterwards. 
[•340]        *The  bill  was  filed  by  Mr.  Bailey,  his  infant  daughter,  and  one  of 
the  trustees  of  his  marriage  settlement,  for  the  purpose  of  having 
the  rights  of  the  parties  under  the  different  instruments  ascertained. 

Mr.  Pepys  and  Mr.  TTc*/,  for  the  plaintiffs. 

Mr.  Poison^  for  Henry  Lloyd. 

Mr.  Bickersteth  and  Mr.  Knight^  for  Edmund  Lloyd. 

Mr.  Blctckburne^  for  Bicheno. 

Sir  George  Orey,  for  the  family  of  the  Tremerrencs. 

The  first  question  was,  whether  the  will  of  Mr.  Lloyd  was  a  good  appoint- 
ment of  the  3000/.  mentioned  in  the  deed  of  the  12th  of  April,  1779,  and  of 
the  freeholds  and  leaseholds  settled  by  the  deeds  of  the  10th  of  May,  1780. 
The  master  had  found  that  it  was  a  good  appointment  of  the  property ;  and 
to  his  report  the  plaintiffs  exlcepted.    They  contended  that  the  power  of  ap- 
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pointment  had  not  been  exercised,  except  as  to  the  one-seventh  appointed  to' 
Mrs.  Bailey  by  the  deed  of  the  26th  of  October,  1815,  and  that  tfiey  were, 
therefore,  entitled  to  a  share  of  the  remalDing  six-sevenths  of  Che  sum  of  3000/. 
and  of  the  freeholds,  and  of  certain  leaseholds,  which  had  been  assigned  on 
the  same  trusts  with  the  freeholds,  as  being  a  fund  of  \irtiich  no  appointmtot 
had  been  made. 
Henry  Lloyd  took  a  shnilar  exception  to  the  report. 
In  support  of  the  exception  Lowes  v.  Hackward,{a)  was  cited.    It  was  ar- 
gued that  it  would  not  b^  held  to  have  b^n  the  intention  of  the  tes- 
tator to  exercise  his  power  ^because  he  devised  Aib  estale«B,  «hd  the    ^341^ 
estate  in  question  was  ndt  his,  he  being  only  tenant  for  lifey'with  ^  . 
power  of  appointment ;'— because  the  estates  devised  were  made  a  fimd  for 
the  payment  of  his  debts,  and  funeral  and  testamentary  expenses,  with  which' 
he  had  no  authority  to  charge  the  estates  which  were  subject  to  the  power; — > 
because  he  had  directed^  the  covenant  into  which  he  had  entered  upon  his 
daughter  Emma's  marriage,  which  was  *a  merely  personal  covenant,  to  be 
satisfied  out  of  the  produce  of  these  estates ; — and  because  the  trusts  in  favor 
of  his  daughter  Julia  Ann  and  her  children  much  exceeded  the  limits  of  the 
power. 

On  the  other  side  Kenworthy  v.  £a^e,(&)  and*  'jtrollnpe  v.  JUnion^ie)  were 
cited. 

February  5. — The  Master  op  the  Rolls  : — A  devise  of  my  estates' 
has  been  repeatedly  held^  not  to  pass  estates,  over  which  the  testator  coulf 
only  exercise  a  power  ;[r]  but  in  those  cases  there  has  been  nothing  in  the 
will  to  demonstrate  that  the  testator  did  misan  by  his  estates  to  pabs  estates 
which  were  not  strictly  his  property  but  in  a  limited  sense  were  his  estatee^' 
being  in  his  possession.    The  question  here  is  a  mere  question  of  intention, 
and  the  intention  is  to  be  collected,  npt  from  a  particular  ex^eaiion,  but  from 
the  whole  will.[2]    Ete  prefaces  6is  devise  thus :— "  By  virtue  of  all  aiid  every! 
power  and  powers,  authority  and  authorities  enabling  me  thereto,  I  give  and 
devise  my  estates,  &;c."    No  testator,  who  considered  himself  to  be  disposing 
only  of  estates  strictly  his  ovrh,  ever  used  such  language;  and  this  preface 
manifests  a  plain  intentioh  to  pass  all  estates  which  he  could  afiect  by  virtue-' 
of  any  power  which  was  i?^ested  in  him.[3]    I  agree  that  he  had  na' 
authority  by  virtue  of  his  power  to  charge  these  estates  *with  Ws    f*34Zf 
debts,  funeral,  and  testamentary  expenses,  and  that  he  had  no  abtho^ 
rity  to  subject  these  estates^to  the  satisfiietian'  of  bis  gentrei  personUi  covenant 
In  answer  to  this,  it  is  said  by  the  counsel  who  sni^port  €h^'  master's  report,' 
that  the  devise  was  of  all  his  estates,— -as  well  those  which  wexe  his  absolute' 

(a)  18  Vet.  171.  0)  6  Vet,  792.  (c)  1  Sim.  A.  Stu.  477: 

{I]  Vide  Marriu  v.  Langkam,l\  Sim.  374.  .   j  • 

{3]  Vide  HunUfhn  ▼.  GiU,  1  Ram.  d&  M.  515^  525.    Jdlagge  ?.  Miin,  1  Siarfn  Repi'  4461 
fS]  Vide  A^  ?,  TVntfT,  3  M.' 4l  K.  €96. 

Vol.  T.  a*' 
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property,  as  those  in  which  he  had  a  life  interest  and  power  only,  and  that 
the  property  strictly  his  own  was  more  than  sufficient  to  satisfy  all  his  debts 
and  engagements.  Taking  this  to  be  so,  still  that  part  of  the  will  must  be 
admitt^  to  be  very  inartificially  drawn.  With  respect  to  the  daughter 
Emma,  however,  1  see  no  reason  why  he  could  not  give  her  as  much  of  the 
fund  to  which  the  power  extended,  as  would  satisfy  the  covenant  in  her  set- 
tlement I  agree  that  the  provisions  for  the  daughter  Julia  Ann  and  her 
children  much  exceed  the  limits  of  the  power.  As  to  the  clause  which  di- 
rects that  the  provisions  made  by  his  will  should  be  taken  in  satisfaction  of 
every  benefit  to  which  his  children  might  be  entitled  under  the  settlement — 
the  first  observation  is,  that  this  clause  proVes  that  he  had  the  settlement  in 
his  contemplation  ;  and  I  must  take  the  meaning  of  this  clause  to  be,  although 
awkwardly  expressed,  that,  this  being  an  exercise  of  his  power  under  the  set- 
tlement, it  must  be  taken  by  the  children  as  a  satisfaction  of  all  benefit  in- 
tended for  them  by  the  settlement  There  is  as  to  the  present  question  no 
diflference  between  the  estates  subject  to  the  power,  and  the  3000/.  subject  to 
the  power,  inasmuch  as  a  subsequent  part  of  the  will  applies  generally  to  all 
personal  estate.  Upon  the  whole,  I  consider  this  will,  from  the  ignorance  or 
carelessness  of  the  person  who  drew  it,  as  affording  conflicting  evidence  with 
respect  to  the  testator's  intention ;  but  it  does  appear  to  me,  that  the  weight 
of  evidence  is  much  in  favor  of  the  intention  to  execute  the  power,  and  ac- 
cordingly I  overrule  the  exception. 


[*343]  *The  cause  was  heard  on  further  directions ;  and  the  material 
qiiestion  was,  whether  the  copyhold  estate  at  Thornbury,  which 
Henry  Lloyd  the  customary  heir  had  succeeded  to,  was  to  be  considered  an 
advancement  to  him  within  the  meaning  of  the  covenant  in  the  marriage  set- 
tlement of  Mrs.  Bailey. 

The  master  by  a  separate  report  had  found  that  Ann,  the  wife  of  the  testa- 
tor, had  been  tenant  in  tail  of  the  copyhold  estate  \  and  that,  after  her  death, 
Henry  Lloyd,  the  eldest  son  of  the  testator,  and  her  customary  heir,  became 
and  was  entitled  thereto  under  and  by  virtue  of  the  surrender  of  the  2d  of 
March,  1780,  in  the  report  mentioned,  and  that  the  value  of  it  at  the  death  of 
the  testator  was  3677/.,  and  at  the  date  of  the  report,  42221. 

The  counsel  for  the  defendants  argued  that  the  recital  manifested  that  it 
was  not  the  intention  of  the  parties,  as  to  the  mother's  estate,  that  any  thing 
should  be  considered  an  advancement  within  the  intent  of  the  covenant,  ex- 
cept what  came  to  a  child  by  the  gift  or  disposition  of  the  mother,  or  was  de- 
rived by  some  means  under  her,  and  that  the  customary  heir  took  this  copyhold 
not  by  the  gift,  act,  or  disposition  of  the  mother,  nor  in  any  manner  under 
her,  but  as  tenant  in  tail  in  remainder  under  the  surrender  made  by  the 
mother's  father ;  that  although  the  first  part  of  the  covenant  did  seem  in  terms 
to  extend  to  this  copyhold,  yet  this  was  qualified  by  the  provisions  which 
immediately  followed,  and  which,  like  the  recital,  referred  only  to  the  benefits 


CASES  IN  CHANCERY.  345 

1829.— Bailey  ▼.  Lloyd. 

derived  by  any  child,  from  the  gift  or  disposition  of  the  mother  or  under  her, 
and  that  the  expression  used  in  the  first  part  of  the  covenant,  that  the  estate 
tail  of  the  mother  in  the  copyhold  was  intended  to  be  forthwith  barred, 
implied  that  the  testator  meant  that  these  lands  ^should  be  deemed    [*344]' 
an  adv^ancemetitjonly  in  case,  by  the  entail  being  barred,  he  acquired 
a  power  of  disposition  over  them. 

The  Master  of  tbe  Rolls  : — ^If  the  operative  part  of  a  deed  be  doubt- 
fully expressed,  there  the  recital  may  safely  be  referred  to  as  a  key  to  the  in- 
tention of  the  parties  ;  but  where  the  operative  part  of  the  deed  uses  language 
Tvhich  admits  of  no  doubt,  it  cannot  be  controlled  by  the  recital.[  I  ]  Here,  in 
the  first  part  of  this  covenant,  the  testator  expresses  unequivocally  that  this 
copyhold,  if  it  come  to  any  child,  shall  be  deemed  an  advancement,  as^he 
might  have  provided  that  any  property  descending  from  a  mere  stranger 
should  be  considered  as  an  advancement[2] 


Another  questioti  raised  was,  whether  Henry  Lloyd  was  not  to  be  put 
to  his  election,  between  the  copyholds  and  the  benefits  given  him  by  the  will 
of  his  father. 

The  Master  of  the  Rolls  held,  that  there  was  no  ground  for  putting  |iim  to 
his  election. 

The  Master  of  the  Rdlls  also  held,  that  the  share  of  Mrs.  de  Tremerrenc 
was  not  well  appointed  after  her  death,  in  case  she  died  in  her  husband's  life- 
time. 


June  22. — There  was  reason  to  believe  that  the  assets  would  not  be  suffi- 
cient to  satisfy  the  covenant  for  the  payment  of  3000/.,  and  also  the  covenant 
under  which  the  trustees  of  Mrs.  Bailey^s  settlement  were  entitled  to  have 
her  share  made  equal  to  Henry's.  This  gave  rise,  on  settling  the 
minutes  of  the  decree,  to  another  question,  whether  'the  two  cove-  [*346] 
nants  ought  to  be  satisfied  rateably,  or  whether  the  3000/.,  due  under 
the  covenant  in  the  deed  of  1799,  was  to  be  paid  in  full,  before  any  part  of 
the  assets  could  be  applied  in  satisfaction  of  the  covenant  in  Mrs.  Bailey's 
marriage  settlement. 

For  the  defendants  it  was  argued,  that  the  settlement  stated  that  the  agre^ 
ment  of  the  parties  was,  that  Mr.  Lloyd  should  enter  into  a  covenant  that 
Mrs.  Bailey  should  have  a  share  of  his  real  and  personal  estate,  equal  to  that 
of  the  most  favored  child,  "after  payment  of  his  just  debts;"  the  3000/.  pay- 
able under  the  covenant  of  1779,  was  an  existing,  though  a  contingent,  debt, 
at  the  time  of  Mrs.  Bailey's  marriage,  and  was  recognized  and  referred  to  in 
her  marriage  settlement :  it  therefore  could  not  have  been  the  intention  of  the 

[1]  Vide  Bfhm  ▼.  Meredith,  2  Keen,  533.   Alexander  ▼.  CroOie,  Lloyd  dt  G.  151. 
[2]  Vide  Ansley  f .  Bainbridge,  1  Ron.  &  M.  657. 


346  CASES  IN  CHANCERY. 

18:29.— Kufibrd  v.  Bishop. 

parties  that  the  coyenant  should,  in  that  ^etjtlem^nl,  affect  the  assetS|  till  Jihe 
aOOOL  and  all  the  other  debts  of  Mr.  Lloyd  were  fully  paid. 

For  the  plaintilEs  it  was  answered,  that  Mr.  Lloyd  had  covenanted  by  the 
deed  of  1816,  that  his  assignees  should,  within  thjree  months  after  his  decease, 
convey  to  the  trustees  of  Mrs.  Bailey's  marriage  settlement,  a  share  of  his 
real  and  personal  estate,  equal  to  the  shares  which  any  othej  of  his  children 
should  have  had  or  be  entitled  to.  The  language  of  the  operative  part  of  the 
instrument  was  unequivocal,  anci  could  not  be  limited  by  inserting,  from  the 
recital,  the  wofrds  "after  payment  of  his  debts.''  The  covenant  in  the 
^eed  of  1815  was  as  absolute  and  unqualified  as  the  covenant  of  1799 ;  and 
the  claim  un<}er  b^th  covenants  must  be  satisfied  equally. 

The  MAsrea  o^  thb  Bolls  : — ^I  cannot  infer  th^  it  was  the  intention  of 
the  parties  to  act  contrary  to  the  agreement  expressed  in  the  settle- 
[*346]  ment.  *There  is  nothing  in  the  actual  covenant  which  is  inconsis< 
tent  with  the  recital ;  the  recital  is  the  key  to  the  construction,  where 
the  opemtiye  clauses  can  be  reconciled  yrith  it.  I  think,  therefore,  that  the 
3000/.  mast  be  paid,  before  any  part  of  the  assets  can  be  applied  in  satisfying 
the  covenant  in  the  deed  of  1815. 


Bishop  v.   Rufford.  Rufford  v.  Bishop. 

1SS9;  March  11. 

Where  a  mortgage  of  land  is  made,  by  way  of  collateral  aecarity,  for  anch  balance  as  may  eventually 
be  due  from  the  castomev  to  bia  banker,  it  ia  no  objectioo  to  charging  the  land  with  such  balance, 
that  it  has  been  partly  composed  of  interest  tnrned  into  principal  by  rests,  and  interest  on  thut 
interest,  according  to  the  coursG  of  dealing  between  a  banker  and  his  customers. 

Maehmery  affixed  to  the  freehold  of  iron  works,  is  not  considered  to  be  within  the  order  and  disposi- 
tion of  the  bankrupt  trader,  where,  by  the  custom  of  thci  country,  wbea  iioa  works  are  let,  such  ar- 
ticles are  faroiabed  by  and  contiooe  to  be  the  property  of  the  leaapr. 

An  ezceplioo  does  not  lie  to  a  maater*a  report,  upon  the  ground  that  he  baa  thefeio  stated  irrcleirant 
matter. 

Messrs.  Rufford  &  Biggs,  who  were  bankers  at  Stourbridge,  bad  for 
some  time  been  in  the  habit  of  accepting  and  endorsing  bills  for  a  partnesship 
of  iron  masters,  consisting  of  Sergeant  Homblower,  1/Villiam  Hoinblower,  and 
Abel  Josiah  Smith ;  and  there  Being  due  to  Messrs.  Rufford  (jt  Bigg^,  in  re- 
spect of  these  dealjngs,  a  sum  of  money,  exceeding  10,000;.,  an  indenture, 
bearing  date  the  7th  of  October,  1816,  was  executed,  whereby  the  fee  simple 
of  certain  iron  works  in  Staffon}shire,  which^  subject  to  a  prior  mortgage  of 
1000/.,  belonged  to  the  Hornblowers  as  tenants  in  commonj  was  conveyed  to 
to  Messrs.  Rufford  &  Biggs,  for  securing  as  well  the  sum  then  dq^  to  them, 
which  was  ^tated  in  the  indenture  to  be  10^000/.  and  upwards^  ^  all 
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future  sums  which  should  become  due  to  Messrs.  Rufford  d&  Bi^s 
*from  the  three  partners,  any  or  either  of  them,  by  a  continuance  of  [*347] 
the  same  course  of  dealing,  not  exceeding  in  the  whole  the  sum  of 
20,000/.,  including  the  sum  of  10,000/^  together  with  all  interest,  discount, 
commission,  costs,  charges,  and  expenses,  for  or  in  respect  thereof,  or  attend* 
ing  the  same.  The  property  comprised  in  the  security  was  described  as  con- 
sisting of  certain  parcels  of  land,  and  the  buildings,  steam  engines,  furnaces, 
iron  works,  and  other  erections  on  them,  and  all  other  the  parcels  of  land,  mes- 
suages, warehouses,  shops,  steam  engines,  furnaces,  mills,  iron  works,  steel 
works,  and  other  hereditaments  of  Serjeant  Homblower,  W.  Homblower,  and 
A.  J.  Smith,  or  of  any  or  either  of  them,  situate  at  or  near  Brierly  Hill  in  the  pa- 
rish of  Kingswinford.  The  proviso  for  redemption  was,  that  if  S.  Hom- 
blower, W.  Homblower,  and  A.  J.  Smith,  or  any  or  either  of  them,  &c* 
should  pay  or  cause  to  be  paid  unto  Francis  Rufibid  and  Thomas  Biggs,  their 
executors,  administrators^and  assigns,  upon  demand,  the  sum  of  10,0002.  with 
interest  for  the  same  at  fiye  per  cent,  per  annum,  and  also  &hoi)ld  from  time 
to  time,  and  at  all  times  thereafter,  rc^larly  provide  cash  for  and  pay  or 
cause  to  be  paid  all  such  bill  or  bills  of  exchange,  or  promissory  or  other  note 
or  notes,  draft  or  drafts,  which  Francis  Rufibrd  and  Thomas  Biggs,  or  either 
of  them,  had  already  received  from,  accepted,  indorsed,  or  drawn,  or  which 
they  or  either  of  them,  their  or  either  of  their  future  partners  or  partner  should 
thereafter  receive  from,  accept,  indorse,  or  draw  for,  in  &vor  o^  or  at  the  re- 
quest, by  the  order,  or  on  the  account  of  the  said  Serjeant  Homblower,  W, 
Homblower,  and  A.  J.  Smith,  or  any  or  either  of  them,  as  when  and  where 
they  should  severally  become  due  and  payable,  and  also  should  from  time  to 
time,  and  at  all  times  thereafter,  on  demand,  well  and  truly  pay  or  cause  to 
be  paid  unto  Francis  Rufford  and  Thomas  Biggs,  their  executors,  ad- 
ministrators, or  'assigns,  future  partners  or  partner,  all  and  every  such  [*348] 
sum  and  sums  of  money  a^  they  or  either  of  them,  their  or  either  of 
their  future  partners  or  partner,  should  at  any  time  or  times  thereafter  ad- 
vance, pay,  lay  out,  or  expend  for  pr  on  account,  by  the  order,  or  at  the  re- 
quest of  the  said  Seijeaat  Hornblpw^r^  W.  Homblower,  and  A.  J.  Smith,  or 
any  or  either  of  tbem|  pF  as  Francis  Rufford  and  Thomas  Biggs,  their  or 
either  of  their  heirs,  executors,  a^D^t^^^^^ors,  or  assigns,  or  ftiture  partners 
or  partner,  should  be  called  upon,  or  liable,  or  compellable  to  pay  for  or  by 
reason  or  on  account  of  the  acceptance  or  indorsement  of  any  bill  or  bills  of 
exchange^  or  other  bills,  or  promissory  or  other  note  or  notes,  draft  or  drafts 
then  already  drawn  p^  oiade,  or  to  be  drawn  or  made,  by  Serjeant  Horn- 
blower,  W.  Homblower,  and  A.  J.  Smith,  any  or  either  of  them,  upon  or 
made  payable  by  or  at  the  house  of  Francis  Rufford  and  Thomas  Biggs,  &c., 
together  ^ith  interest  for  all  and  every  such  respective  sum  and  sums  of  mo^ 
pey  at  the  rate  of  five  per  oent.  per  annum,  from  the  time  or  respective  times 
such  payments  or  advances  should  severally  be  mode ;  then  Rufford  ^  Bi^a 
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were  to  reconvey  and  reassure  the  property  to  the  mortgagors,  according  to 
their  several  rights. 

Smith  retired  from  the  partnership  in  June,  1816;  Serjeant  Hornblower 
died  on  the  21st  of  June,  1819 ;  and  William  Hornblower  became  a  bank- 
rupt on  the  15th  of  February,  1822.  During  the  whole  of  this  time,  W. 
Hornblower  continued  in  the  possession  and  occupation  of  the  mortgaged 
property. 

After  his  bankruptcy,  Messrs.  Rufford  &  Biggs  filed  their  bill  for  the  pur- 
pose of  having  the  accounts  taken,  and  of  obtaining  payment  of  the  balance 
due  from  the  said  partnership  or  the  continuing  traders,  or  either  of 
P349J    them,  in  respect  of  such  dealings.     A  bill  was  also  filed  'by  the  as- 
signees of  Hornblower,  seeking  to  impeach  or  cut  down  the  security 
of  Messrs.  Rufford  &  Biggs. 

By  the  decree  made  at  the  hearing  of  these  causes,  it  was  referred  to  the 
master  to  take  an  account  of  what  was  due  to  Messrs.  Rufford  &,  Biggs  at  the 
three  several  periods  of  the  retirement  of  Smith,  the  death  of  Serjeant  Horn- 
blower, and  the  bankruptcy  of  William  Hornblower.  And  the  assignees  of 
Hornblower  having,  under  an  order  made  in  the  causes,  sold  property  which 
the  plaintiffs  claimed  to  be  entitled  to  as  comprised  in  their  security,  it 
was  also  referred  to  the  master  to  inquire  what  part  of  that  property  con- 
sisted of  real,  and  what  of  personal  estate,  and  what  part  of  such  personal 
estate  was  in  the  order  and  disposition  of  the  bankrupt  William  Hornblower 
at  the  time  of  his  bankruptcy ;  and  he  was  further  to  ascertain  the  produce 
of  the  sale,  distinguishing  such  part  of  the  personal  property  as  he  should 
find  to  have  been  in  the  order  and  disposition  of  the  bankrupt  at  the  time  of 
the  bankruptcy. 

In  pursuance  of  the  decree,  the  master  made  two  reports,  to  «achof  which 
the  assignees  took  several  exceptions. 

It  appeared  from  the  master's  report  that,  on  the  execution  of  the  deed,  an 
account  with  Hornblower  6c  Co.  was  opened  iu  the  books  of  the  banking 
house  on  the  security  of  the  mortgage,  and  was  continued  as  an  open  account 
current  down  to  the  15th  of  February,  re22.  On  the  7th  of  October,  1815, 
the  balance  due  to  the  bank  was  13,783i.  10^.  9d. ;  and  that  balance  had  been 
struck  upon  accounts  in  which  rests  had  been  made  from  time  to  time,  and 
interest  had  been  charged  on  the  balance  due  for  principal  and  interest 
[*350]  as  ascertained  at  each  rest.  In  like  manner,  in  the  accounts  'subse- 
quent to  the  7th  of  October,  1815,  as  entered  in  the  books  of  the 
bank,  and  in  the  pass  books,  rests  were  made  sometimes  annually,  some- 
times half  yearly ;  and  the  sum  reported  by  the  master  to  be  due  on  the  se- 
curity of  the  mortgage  was  the  balance  resulting  from  this  mode  of  stating 
the  accounts. 

The  exceptions  of  the  assignees  proceeded  on  the  ground  that  the  master 
ought  to  have  rejected  all  rests,  and  ought  not  to  have  allowed  interest  to  be 
charged  upon  interest 


CASES  IN  CHANCERY.  352 

18:}9.—- Raffoid  ▼.  BUhop. 

Mr.  Bidcersteth  and  Mr.  Wakefield^  in  support  of  the  exceptions : — In  the 
account  as  it  has  been  taken,  the  prior  interest  is  at  each  rest  converted  into 
priDcipaly  which  thenceforward  bears  interest,  and  at  the  next  rest,  the  inte- 
rest on  this  interest  is  again  converted  into  principal  bearing  interest ;  so  that 
the  mortgagee  has  the  benefit  of  compound  interest,  accumulating,  not  merely 
at  the  end  of  each  year,  but  half  yearly,  and  sometimes  quarterly.    Now,  the 
law  does  not  permit  interest  to  be  thus  charged  on  interest  on  a  mortgage  se- 
curity.   In  Lord  Ossulsion  v.  Lord  Yarmouih^{a)  a  proviso  in  the  mort- 
gage deed,  that  the  interest,  when  in  arrear  for  six  months,  should  be  ac- 
counted principal,  and  carry  interest,  was  held  to  be  void,  and  Lord  Cowper 
there  said,  "  an  agreement  made  at  the  time  of  the  mortgage  will  not  be  suffi* 
cient  to  make  future  interest  principal ;  it  is  requisite  that  interest  be  first 
grown  due,  and  then  an  agreement  concerning  it  may  make  it  principal."    In 
Brown  v.  Barkham^ib)  Lord  Chancellor  Parker  says,  "  suppose  the  mortga- 
gee signs  an  account  whereby  he  owns  so  much  money  due  for  in- 
terest, I  question  whether  this  *will  make  the  interest  principal ;  be-    [*351] 
cause  of  itself  it  does  not  show  any  agreement  or  intent  to  alter  the 
interest,  or  the  nature  of  that  part  of  the  debt,  or  turn  it  into  principal ; 
neither  does  it  appear  to  have  been  ever  so  determined.    I  conceive,  to  make 
interest  on  a  mortgage  principal,  it  is  requisite  there  should  be  a  writing 
signed  by  the  parties,  forasmuch  as  the  estate  in  the  land  is  to  be  charged 
therewith."    Even  in  the  cases  which  have  determtned  that  in  some  classes 
of  transactions  compound  interest  may  be  charged,  such  as  Morgan  v.  Ma- 
theri{c)  and  Ex  parte  Bevan^{d)  the  court  has  carefully  guarded  against  the 
extension  of  the  doctrine  to  real  securities.    "  It  is  clear,"  says  Lord  Eldon, 
"  you  cannot  a  priori  agree  to  let  a  man  have  money  for  twelve  months,  set- 
tling the  balance  at  the  end  of  six  months,  and  ihat  the  interest  shall  carry 
interest  for  the  subsequent  six  months ;  that  is,  you  cannot  contract  for  more 
than  five  per  cent.,  agreeing  to  forbear  for  six  months.    But,  if  you  agree  to 
settle  accounts  at  the  end  of  six  months,  that  not  being  part  of  the  prior  con- 
tract, and  then  stipulate  that  you  will  forbear  for  six  months  upon  thosa 
terms,  that  is  legal.    So  this  is  legal  between  merchants,  where  is  no  agree- 
ment to  lend  to  either,  but  they  stipulate  for  mutual  transactions,  each  mak- 
ing advances,  and  that,  if  at  the  end  of  six  months  the  balance  is  with  A.,  he 
will  lend  to  B.,  and  vice  versa.    I  admit,  generally,  that  cannot  be  applied  to 
the  case  of  real  security ;  and  you  may  not,  when  the  debt  comes  to  a  cer- 
tain sum,  take  a  real  security  and  five  per  cent    I  do  not  know,  if  that  would 
do  in  a  mercantile  transaction."    According  to  the  authorities,  in  order  to 
support  the  balance  here  claimed  by  the  mortgagee,  there  must  have  been,  at 
or  after  the  date  of  the  different  rests,  a  series  of  special  agreements, 
that  the  interest  previously  accrued  due  'should  thenceforward  bear    [*352] 
interest ;  and  each  of  those  agreements  ought  to  have  been  in  writ- 

(a)  3  Salk.  449.  {h)  1  P.  Wm«.  653.  {c)  3  Yes.  Jan.  16.  {d)  9  Yes.  923. 
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ing  signed  by  the  parties.  It  is  not  alleged  that  any  such  agreements  were 
ever  made;  but  it  is  suggested  that  a  contract  to  that  effect  must  be  im- 
plied from  the  course  of  dealing  between  the  parties.  That  course  of  deal- 
ing had  gone  on  for  many  years  before  the  date  of  the  mortgage ;  so  that  the 
implied  contract  would  be  prior  to  the  mortj^ge,  and,  therefore,  could  not 
make  interest  bear  interest ;  the  rule  beings  that  the  interest  must  become  ac- 
tually due,  before  it  can  be  converted  into  principal. 

Mr.  Pepys  and  Mr.  Roupell,  for  the  mortgagees : — ^The  deed  of  the  7th  of 
October,  1815,  is  not  a  mortgage  for  a  given  sum  and  interest,  but  it  is  a  se- 
curity given  to  the  bankers  to  cover  whatever  may  be  due  to  them  from  their 
customers  the  iron  masters;  and  the  only  question  is,  whether  as  between 
customer  and  banker,  there  is  any  thfn'gf  illegal  id  thact  mode  of  settling  the 
accounts  which  the  parties  themselves  followed  throughout  the  whole  course 
of  their  mutual  dealings.  It  is  evident  from  Ex  parte  Sevan,  Morgan  v. 
Mather,  and  Catiot  v.  Watk€r,{ct)  that  accounts  may  be  settled  with  half 
yearly  and  quarterly  rests.  The  sum  l^ally  due  from  the  iron  masters  to 
the  bankers  is  the  balance  ascertained  by  the  master ;  and  till  that  balance  is 
(>afd,  the  terms  of  the  proviso  for  redemption  are  not  satisfied. 

Mr.  Bickerstetk,  in  reply,  admitted,  in  answer  to  a  question  put  by  the 
court,  that,  if  William  Hornblower  had  not  become  bankrupt,  and  the  bank- 
ers had  brought  an  action  against  him  for  money  had  and  received,  they 
would  have  recovered  in  that  action  the  seveml  sums  reported 
{*353]  *due  by  the  master.  But  he  contended  that  what  might  have  been 
recovered  in  an  action  was  no  measure  of  the  sum  with  which  the 
land  was  to  be  charged  \  because,  as  against  the  land,  rests  could  be  made 
and  interest  coHid  be  converted  into  principal  bearing  interest,  only  by  an 
agreement  in  writing  made  after  the  interest  had  become  due,  and  signed  by 
the  debtor. 

The  MAST£if  of  the  Rolls  :— It  is  very  true  that  you  cannot,  in  the  or- 
dinary case  of  a  loan  of  money  secured  on  land,  stipulate  a  priori,  that  in- 
terest shall  become  principal .[1]  The  opinion,  however,  of  Lord  Cowper,  in 
the  case  of  Lord  Ossnlsten  v.  Lord  Yarmouth,  that,  as  to  mortgages,  an 
agreement  to  convert  interest  into  principal,  after  it  is  due,  must  be  evidenced 
by  writing,  may  admit  of  som^  question.  When  Lord  Eldon,  in  the  case  of 
Ex  parte  Sevan,  where  h6  decides  that  rests  may  be  made  between  mer- 
chants, afterwards  addft,  that  the  principle  cannot  be  applied  to  the  case  of  a 
real  security,  I  must  uliderstand  him  to  be  speaking  of  a  common  mortgage 
Security  or  loan' of  money.[2] 

<a)  3  Anrt.  495. 

[1]  Vide  TAe  StaU  €f  ConMecUcul  ▼.  Jackson^  1  Johns.  Ch.  Re{>.  13L  Q,ua(kenimsh  v.  Leonard,  9 
Paige,  334. 

[*2]  Mr.  Chanoeltor  Kent,  in  Fan  BeutckoUen  v.  Lamstj^,  €  Johns.  Ch.  Rep.  313,  ezpreeses  himeelf 
in  relation  to  the  eubject  of  compound  interett,  in  such  clear  and  emphatic  language)  that  no  apology 
can  be  lequiaite  for  the  introduction  of  seYerai  aentencea  Ikom  hit  opinion  in  that  case.    After  advert- 
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It  being  admitted  that  the  mode  of  dealing*  between  these  parties- by  rests 
^would,  b^^use  it  is  according  to  the  course  of  trade,  support  an  action  at  law 
for  the  several  balances  reported  due.  I  cannot  apprehend  any  principle  why 
in  such  case  a  security  upon  land  may  not  be  given  for  the  final  balance 
which  may  be  due  between  the  banker  and  his  customer.  I  have  looked 
ivith  much  anxiety  through  the  books  for  authority  upon  this  point ;  and  I 
have  fortunately  found  it  in  the  case  of  Lord  Clancarty  v.  Lor 
t€niche.{a)  There,  upon  a  bill  by  the  executors  *of  Mr.  Conolly  [•354] 
agiiinst  Messrs.  Latouche,  who  had  been  his  bankers,  to  redeem  cer- 
tain mortgages  which  Mr.  Conolly  had  given  them  to  secure  such  balance  as 
might  be  due  to  Messrs.  Latouche,  Tjord  Manners  affirmed  this  mode  of  deal- 
ing by  rests,  stating  that  the  principle  as  to  rests  in  common  mortgages  was 
not  applicable  to  the  case  where  the  mortgage  was  made  as  a  collateral  secu- 
rity for  the  balance  which  might  eventually  be  due  from  the  customer  to  his 
banker.  It  is  true  that,  in  that  case,  Lord  Manners  has  given  annual  rests 
only,  and  seems  to  throw  some  doubts  upon  rests  at  a  shorter  period :  but  it 
is  admitted  here  that  the  shorter  rests  are  legal.  I  must  therefore  overrule 
these  exceptions. 


The  master,  in  the  first  part  of  one  of  the  schedules  to  his  report,  distin- 
guished such  parts  of  the  personal  estate  comprised  in  the  mortgage  as  were 

ing  to  his  own  former  decisioo  in  The  SlaU  of  ConnediaU  ▼.  Jackson^  1  Johns.  Ch.  Rep.  13 — the  Ian- 
gnage  of  Lord  Chancellor  Manners,  I  Ball  &  Beatty,  430— and  ThonMU  v.  Evans,  2  Atk.  330,  n.  1, 
bo  proceeds : — "  In  the  case  before  me,  the  agreement  of  the  debtor  to  allow  interest  upon  the  arrears, 
of  interest,  was  retrospective  in  its  operation.  It  was  agreed  on  the  27th  of  May,  1817,  to  allow  in- 
terest for  the  year  preceding,  on  the  interest  which  was  due  the  year  preceding  ;  snd  this  cannot  be 
permitted,  nor  such  an  agreement  recognized  and  enforced  in  this  court.  Compound  interest  can  only 
be  admitted  on  the  fact  of  a  written  agreement,  made  after  the  interest  upon  which  the  agreement  ope- 
rates has  fallen  doe ;  [tbos  conflicting  with  what  is  hinted  above  by  the  Master  of  the  Rolls,  as  to  the 
necessity  of  the  agreement  being  in  writing  :]  and  to  give  such  an  agreement  a  retrospective  effect 
leads  to  oppression.  It  is  equally  objectionable,  as  an  agreement  made  at  the  time  of  the  original  con* 
tract  or -loan,  that  compound  interest  should  begin  and  run  upon  the  lawful  interest  the  moment  it 
falls  doe,  whether  payable  yearly,  half  yearly,  or  quarterly  ;  and  such  agreements  are  held  to  be  op- 
preasive.  To  exact  from  the  debtor  interest  on  the  previous  arrears  of  interest,  without  a  preyioos 
special  and  particular  agreement  for  that  purpose,  is  inadmissible.  It  has  no  valid  basis,  nor  any  ac- 
knowledged legal  consideration,  on  which  it  can  rest,  if  the  previous  agreement,  made  at,  or  after  the 
time  the  interest  became  due,  be  wanting.  It  is  the  agreement,  and  not  the  law,  nor  the  delay  of  pay- 
ment, that  will  torn  interest  into  principal.  If  the  creditor  was  permitted  to  exact  from  the  debtor  a 
fttpulatinn  to  pay  interest  on  arrears  of  interest  then  due,  it  would  lei#to  great  and  inevitable  abuse. 
It  woold  perhaps,  be  less  mischievous,  because  the  parties  would  stand  upon  more  equal  terms,  to  al- 
low of  such  a  stipulation  for  compound  interest,  when  the  original  contract  is  about  to  be  made.  The 
parties  are,  then,  independent  of  each  other  ;  but  in  the  other  case,  the  debtor  is  comparatively  de- 
pendent, and  probably  distressed,  and  the  creditor  exacu  the  stipulation,  under  the  evident  advan- 
tage of  power  and  superiority.  The  agreement,  on  the  part  of  the  defendant,  to  pay  compound  inte- 
rest retrospectively,  does  not  alter  the  case,  for  the  maxim  voUnli  rum  JUJ^jwiat  does  not  apply  in 
these  cases.'*     But  see  Mowry  v.  BuA^p,  5  Paige,  98,  102. 

(a)  1  BaU  ^  Beat.  420. 

Vol.  v.  27 
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not  in  the  order  and  disposition'  of  the  bankrupt  at  the  time  of  bis  bankmpley ; 
and  sijaiong  these  he  included  the  furnaces,  boilers,  engines,  wheels,  retorts, 
gasometers,  floor  plates,  cast-iron  shears,  d&c.,  and,  in  short,  all  the 
[*355]  machinery  and  apparatus  of  an  iron  work.(a)  The  'articles  contained 
in  the  schedule  had  produced  b775/.  3^.  The  second  part  of  the 
schedule  enumerated  those  parts  of  the  personal  estate  comprised  in  the  niort- 
gage,  which  were  in  the  order  and  disposition  of  W.  Hornblower  at  the  time 
of  his  bankruptcy ;  the  amount  yielded  by  the  sale  of  them  was  only  9/.  17*. 

The  assignees  insisted,  by  an  exception  to  the  report,  that  the  whcde,  or 
nearly  the  whole,  of  the  articles  mentioned  in  the  first  part  of  the  schedule, 
were  in  the  order  and  disposition  of  the  bankrupt  at  the  time  of  his,  bank- 
^ruptcy. 

Affidavits  had  been  produced  before  the  master,  on  behalf  of  the  assignees, 
in  which  people,  who  had  been  long  employed  in  erecting  and  valuing  iron 
works,  stated  that  they  were  not  aware  that  there  was  any  usage  or  custom 
in  the  iron  tjrade  for  letting  the  machinery  of  an  iron  work  to  a  tenant ;  but 
the  most  usual  practice  of  letting  an  iron  work,  where  the  same  was  a  going 
work,  was,  that  the  tenant  or  party  about  to  take  a  lease  of  the  same,  took  to 
and  purchased  the  machinery  ^at  a  valuation  from  that  point  of  the  engine 
machinery  which  is  termed  the  ^'fast  crab,"  and  which  is  the  place  where  the 
motion  is  given  to  the  rolls  of  machinery  from  the  engine ;  and  that,  at  the 
end  of  the  term,  the  landlord  either  took  to  the  machinery  again  at  a  valua- 
tion, or  the  tenant  sold  and  disposed  of  the  same.  Other  witnesses  swore 
that  there  was  no  general  custom  or  practice  in  letting  iron  works,  but  that 
the  custom  or  usage  is  made  subservient  to,  and  entirely  depends  on,  the  na- 
ture of  the  works  to  be  let,  and  the  circumstances  of  the  party  about  to  take 

them. 
[*356]  *0n  the  part  of  the  mortgagees,  affidavits  were  produced  from 
nineteen  iron  masters  well  acquainted  with  the  usage  of  the  county 
of  Stafford,  with  regard  to  iron  works.  According  to  their  representations, 
"  it  is  the  constant  custom  of  the  iron  trade  to  let  iron  works  of  the  same  de- 
scription as  those  included  in  the  mortgage:  and  the  tenant,  by  the  custom  of 
letting,  has  always  two  inventories  delivered  to  him.  In  one  of  these  is  in- 
cluded all  machinery  fixed  and  in  a  working  state,  and  these  the  tenant  un- 

(a)  To  show  more  clearly  than  can  be  done  by  general  words  the  species  of  articles  which  wero 
adjudged  not  to  be  within  the^tler  and  disposition  of  the  bonkrupt,  the  following  items  are  selected 
as  a  specimen,  from  the  first  pajt  of  the  schedule  : — "  Iron  chest  in  office  ;  grates  in  mansion-house  ; 
weighing  machine,  and  clock  ;  floor  plates  and  boshes  ;  grinding  stone  with  cast  iron  ring  shafl  or 
axis,  and  wrought  iron  work  in  clay  mill ;  wood  turning  lathe,  with  cast  iron  wheels,  shafts,  carriages 
head-stocks,  rests,  and  popits,  wrought  iron  and  steel  spindles,  ^. ;  cast  iron  spur  wheels  and  bevel 
wheels,  and  cast  and  wrought  iron  shafts  and  spindles,  and  carrisges  with  long  trains  of  solid  and  pipe 
shafts,  communicating  motion  from  the  forge  lathe  wheels  to  the  wjod  lathes  -,  pair  of  large  shear«| 
and  bed  in  puddler's  forge ;  hollow  force  to  filtering  forgo,  enclosed  in  cast-iron  plates,  in  wheels ; 
.  hoop  mill  engine,  thirty-nine  inch  cylinders ;  extra  bed  plate ;  street  mill  engine,  thirty.eight  inch 
cylinder. 
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dertakes  to  repair  whenev-.v  any  breakage  or  other  casualty  occurs,  and  to  de- 
lirer  it  up^  at  the  end  of  the  term,  in  good  working  repair  and  condition. 
The  other  inventoiy  includes  all  loose  stock,  such  as  rolls,  holsters,  pinions, 
Ac.  not  fixed  in  the  machinery,  but  lying  on  the  premises  for  the  purpose  of 
being  used  to  replace  and  repair  those  which  are  fixed ;  and  this  loose  stock 
is  always  paid  for  by  the  tenant  on  entry."  They  added,  that  all  the  engines, 
furnaces,  machinery,  d&c.,  which  were  enumerated  in  the  first  part  of  the 
schedule  to  the  report,  would  be  considered,  according  to  the  custom  of  iron 
masters  and  of  the  iron  trade,  as  belonging  to  the  first  inventory,  and  were  alt 
necessary  for  an  iron  work  which  was  in  a  working  state:  that  the  whok  of  such 
machinery  was  always  fixed  in  the  most  permanent  manner,  being  imbedded 
in,  and  by  iron  bolts  bound  down  to,  brick,  mortar,  and  formed  no  part  of  the 
stock  which  is  considered  as  belonging  to  the  tenant ;  that,  if  any  part  of  that 
machinery  were  removed,  the  works  would  not  be  considered  complete,  and 
the  landlord  would  have  to  supply  the  deficiency  at  his  own  expense ;  and 
that  there  was  nothing  mentioned  in  that  part  of  the  schedule  but  the  wheels, 
the  trains  c^f  rolls,  lathes,  shears,  Ac.  Ac.,  engines,  brickwork,  furnaces,  and 
other  articles,  which  formed  the  fixst  ground  work  of  an  establishment  of  this 
nature. 

*Mr.  Biekersteth  and  Mr.  Wakefield^  in  support  of  the  excep-  [*357] 
tion : — The  greater  number  of  the  articles  contained  in  the  first  part 
of  the  schedule  cannot  be  said  to  have  been  fixed  to  the  freehold  in  such  a 
manner,  that  the  person  entitled  to  the  fireehold  would  take  them  as  an  ap- 
pendage to  it.  They  were  mere  utensils  of  trader  some  of  them  were  in  no 
way  fixed  to  the  freehold ;  and,  being  all  left  by  the  n^ortgagee  in  the  posses- 
sion of  Homblower,  and  used  by  him  in  carrying  on  his  trade,  they  must  be 
considered  as  having  been,  at  th«  time  of  his  bankruptcy,  in  his  possession, 
order,  and  disposition,  within^the  meaning  of  the  21  Jac.  1,  c  19,  s.  10,  and 
11.  Pool^s  case,{a)  RyaU  v.  Itolle,{h)  Lawttm  v.  Lawtcn,{c)  Lord  Dudley 
V.  Lord  Warde,{d)  Neate\.  Ball,{e)  Horn  v.  Baker,{^)  Bryson  v.  Wy- 
lie,{h)  Elwes  v.  MawJii)  Buckland  v.  Bntterfidd.[k)  For  instance,  among 
the  articles  enumerated  in  this  part  of  the  schedule,  we  find  an  iron  chest 
and  some  shelves.(Q  How  can  such  articles  be  considered  as  incorporated 
with  the  freehold  ? 

If  the  muster  is  right  iu  his  conclusion,  it  will  follow,  that,  if  Homblower 
had  died  intestate,  the  whole  of  this  apparatus  would  have  descended  with 
the  freehold  to  his  heir,  and  would  not  have  been  personal  assets.    Suppose 
that,  instead  of  being  the  owner  of  the  fineehold,  he  had  been  merely 
a  lessee  for  years,  and  had  erected  *the  works  with  his  own  money,  '["SSS] 
oould  the  landlord,  at  the  end  of  the  term,  have  claimed  all  the  arti- 
er) 1  Salk.  368.        {b)  1  Atk.  165.  {e)  3  Atk.  14.        {d)  Amb.  113.  {e)  9  Ewt,  117. 
{g)  9.  Etfl,  315.        (A)  1  Bos.  &  Pul  83.  (i)  3  Evt,  36.       {k)  3  Brad.  &  Bing.  54. 
(0  The  wall  bad  been  cul  awaj  to  tdmit  the  inw  cbeet,  and  the  dimwen  or  ahelvea  which  were 
toil. 
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cles  enumerated  in  the  first  part  of  the  schedule,  and  prevented  the  tenant 
from  removing  them  ?  Unquestionably  the  greater  part  of  them  might  have 
been  seized  under  an  execution.  * 

Mr.  Pepys  and  Mr.  Raupell,  contra : — There  is  clear  proof,  that  it  is  cus- 
tomary in  the  trade  to  let  such  works  as  those  which  are  comprised  in  the 
mortgage,  and  that  such  machinery  and  articles  as  those  now  in  question  are 
usually  let  as  part  of  them.  Under  f  uch  circumstances,  the  possession  of  the 
machinery  does  not  carry  with  it  the  reputed  ownership,  Ste^oart  v.  Lamb^{a) 
Sinclair  V,  Stevenson^b)  "If,"  says  Lord  Eileuborough,  in  Homv.Ba- 
k€r^{c)  "  as  in  some  manufactories,  where  the  engines  necessary  for  carrying 
on  the  business  are  known  to  be  let  out  to  the  several  manufacturers  em- 
ployed upon  them,  there  had  been  a  known  usage  in  this  trade  for  distillers 
to  rent  or  hire  the  vats,  and  other  articles  used  by  them  for  the  purpose  of  dis- 
tillery, the  possession  and  use  of  such  articles  would  not  in  such  case  have 
carried  the  reputed  ownership." 

Mr.  Robert  Roupell,  on  (he  same  side,  cited  Storer  v.  Hunter.[d) 

Mr.  Rase  and  Mr.  Beames^  for  subsequent  mortgagees  cited  Ex  parte 
Smith,{e)  and  referred  to  Baker  v.  Simpson(g)  before  liOrd  Eldon. 
[•359]  *Mr.  Bickersteth  in  reply : — The  evidence  as  to  the  existence  of 
any  usage  in  the  trade  is  contradictory ;  and,  even  if  the  usage  were 
established,  it  would  apply  only  to  works  which  had  been  actually  let. 
Where  a  person  is  merely  lessee  of  iron  works,  the  title,  by  which  he  holds 
the  lands  and  buildings,  must  be  presumed  to  be  in  those  who  deal  with  him ; 
and  where  the  custom  is  to  let  the  machinery  along  with  the  land  and  build- 
ings, the  mere  possession  cannot  give  him  the  reputation  of  absolute  owner- 
ship. But  the  Hornblowers  were  not  the  lessees  of  these  works :  having  in 
them  the  inheritance  of  the  lands,  and  the  absolute  ownership  of  the  machi- 
nery, they  mortgaged  both ;  and  the  mortgagee  allowed  them  to  remain  in 
the  possession  and  absolute  disposition  of  the  personal  chattels  which  were 
comprised  in  the  mortgage.  William  Hornblowef  was,  in  fact,  the  reputed 
owner  of  them  at  the  time  of  his  bankruptcy ;  and  persons  who  dealt  with 
him  had  no  means  of  knowing  that  he  had  parted  with  his  right  of  property 
in  them  nine  years  before. 

The  Master  of  thb  Rolls  : — The  real  question  here  is,  whether  the 
possession  of  the  articles  in  dispute  necessarily  inferred  that  the  property  in 
these  articles  belonged  to  the  trader,  so  that  he  might  acquire  an  additional 
credit  from  the  fact  of  such  possession.  The  evidence  before  the  master 
established  that  it  is  the  custom  in  the  county  of  Stafford,  when  iron  works 
are  let,  that  articles  of  this  description  should  be  Aimished  by,  and  should 
continue  to  be  the  property  oi^  the  lessor.  The  mere  possession  of  the 
bankrupt,  theicefore,  did  not  necessarily  infer  the  property  in  them,  so  as  to 

(a)  I  Bingh.  506.  (jb)  3  Bingh.  514.  (c)  9  East,  215. 

{d)  3  Bam.  ^  Cns.  368.  (e)  Buck,  149.  (g)  Not  nported. 
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gaia  him  a  false  credit  by  the  fact  of  4x>88e88ioii.    The  exception  must  be 
OTemiled. 


*Some  exceptions  were  taken  by  the  assignees,  because  the  master    [*360] 
had  set  forth  in  his  report  certain  parts  of  an  aflyavit,  and  had  an* 
nexed  to  his  report  certain  schedules  and  inventoriesy  which,  it  was.insisted, 
were  wholly  irrelevant  to  the  accounts  md  inquiries  directed  by  the  decree, 
and  occasioned  great  and  unnecessary  el^nse. 

The  Master  of  the  Rolls  stopped  the  counsel,  who  Were  about  to 
argue  in  support  of  these  exceptions,  stating  that  an  exception  would  not  lie 
to  the  report  of  a  master,  upon  the  ground  that  he  had  introduced  irrelevant 
matter.[l] 

[1  j  "  EzeeptioDs  to  the  report  are  only  proper  where  the  muter  has  come  to  tn  erroneoas  concla- 
■ion  apon  some  matter  referred  to  him  to  ascertain  and  decide,  and  tf  report  upon,  as  the  immediate 
suhject  of  the  reference.  ETon  where  the  master  has  introdaced  into  his  report  matters  which  are 
wholly  irreleTant  to  the  accounts  and  inquiries  directed  by  the  order  of  reference,  exceptions  do  not 
lie  to  his  report  on  that  account.  The  proper  coorse  for  the  party  aggrieved  by  the  introduction  of 
ench  irrelevant  or  impertinent  matter,  is  to  apply  to  the  court  directly,  by  motion,  to  expunge  the  im- 
pertinent matter ;  as  it  would  be  improper  to  refer  it  to  one  master  to  review  the  report  of  another  in  * 
this  respect.*'    Walworth,  Ch.     TyUr  v.  Sinmans,  6  Paige,  131. 
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ADVANCEMENT. 

In  1779,  S.  L.,  in  contemplation  of  Im  marriacre 
with  A.  v.,  covenanted  for  the  pa]nnent  of 
30002.  within  three  moiitha  after  hie  decease, 
for  the  bene6t  of  the  children  of  the  marriage ; 
in  1815,  upon  the  marriage  of  Emma,  one  of 
hie  daughters  by  A.  Y.,  he  executed  a  deed, 
which  recited  that  it  had  been  agreed,  that  by 
way  of  additional  portion  for  Emma,  he  should 
enter  into  a  covenant,  that  she  should  have  an 
equal  share  at  least  with  his  other  children,  of 
the  real  and  personal  estate  which  he  should 
be  entitled  to  at  his  decease,  after  payment  of 
his  debts ;  and  that  any  money  or  other  estate 
and  etkctM  which  any  of  the  children  might 
receive  in  the  lifetime  of  S.  L.,  or  might  be- 
come entitled  to  under  or  by  virtue  of  any  gift 
or  disposition  by  will  or  otherwise,  made  or  to 
be  made  by  A.  V.,  the  mother,  or  otherwise 
howsoever  under  her,  should  be  deemed  an  ad- 
vancement within  the  meaning  of  the  inden- 
ture. This  recital  was  followed  by  a  covenant, 
that  his  heirs,  Su:.  should  within  three  months 


holds  were  to  be  considered  as  an  advance- 
ment to  the  eldest  son,  within  the  meaning  of 
the  covenant 

That  the  30002.  due  under  the  covenant  of 
1779,  was  to  be  paid  before  any  part  of  the  as- 
sets could  be  applied  m  satisfying  the  covenant 
contained  in  the  deed  of  1815.  Bailey  v. 
Lloyd,  330 

AFFIDAVIT. 
See  pEAcncs,  3. 

AGREEMENT. 

A  patient  executed  instruments,  whereby  he  se- 
cured to  the  defendant,  bii  surgeon,  an  annuity 
of  lOOi.  during  the  life  of  the  defendant,  in 
consideration  that  the  defendant  would  live 
with  him  and  give  him  the  benefit  of  his  pro- 
fessional assistance  during  his  life.  Four  days 
before  the  execution  of  these  instruments,  tho 
defendant  called  in  an  eminent  physician  to 
visit  the  patient,  who  stated  to  the  defendant 
his  opinion  that  the  patient  could  not  recover 


after  his  death  convey  to  the  trustees  of  Em-^^kor  live  long ;  and,  about  the  same  time,  the 
ma*s  settlement  a  share  of  his  real  and  per-"  ^^efendant  ex 


per 

sonal  estate,  equal  to  the  share  which  any 
other  of  his  children  should  have  had  or  be  en- 
titled to ;  and  afterwards  came  a  proviso*  that 
any  money  and  other  estate  and  efiects  which 
might  afterwards  be  conveyed  or  advanced  by 
8.  L.  to  any  of  his  children,  and  also  that  cer- 
tain copyholds,  of  which  A.  V.  was  tenant  in 
tail,  whose  interest,  it  was  stated,  was  forth- 
with intended  to  be  barred,  and  further,  that 
any  money,  or  other  estate  and  effects,  which 
any  of  the  children  might  receive  by  the  gift, 
bequest,  or  other  disposition  by  will  or  other- 
wise of  A.  V.  or  under  the  statute  of  distribu- 
tions in  case  of  her  intestacy,  or  which  any  of 
them  should  derive  by,  from,  or  under  her  by 
any  ways  or  means,  should  be  deemed  an  ad- 
vancement within  the  meaning  of  the  cove- 
nant No  act  was  done  to  bar  the  estate  tail 
of  A.  V.  in  the  copyholds,  and  on  her  death 
and  the  death  of  S.  L.,  the  eldest  son  and  cus- 
tomary heir  became  entitled  to  the  copyholds 
under  the  limitations  in  the  surrender,  which 
created  tbe  estate  tail :  Held,  that  these  copy 


ixpressed  to  a  witness  in  the  cause, 
that  the  patient  could  not  live  more  than  a 
month  or  six  weeks. — ^These  instruments  can- 
not be  maintained,  even  if  the  patient  were  of 
sound  mind  and  capable  of  business.  Popham 
V.  Brooke,  8 

AMENDMENT. 
See  Nb  Exbat  Rbqno. 

ARMY  AGENT. 

Moneys  issued  by  the  crown  to  an  army  agent 
for  the  pay,  subsistence,  &.c.  of  officers,  and 
carried  m  the  books  of  the  agent  to  the  credit 
of  the  respectiire  officers,  but  not  paid  over  to 
them,  and  not  made  the  subject  of  any  private 
arrangement  with  them,  continue  the  moneys 
of  the  crown  in  the  hands  of  the  agent,  for 
which  he  is  accountable  to  the  crown ;  and 
may  be  called  back  by  the  attorney  general,  as 
representing  the  crown,  even  after  a  lapse  uf 
more  than  thirty  years.  Brummell  v.  Mac* 
phereon,  863 


INDSX. 


ARREST. 

See  Piuviuioie  from  AEftStfr. 

BANKRUPT. 

1.  A  lease  waa  granted  to  W.,  who  afterwards 
committed  an  act  of  bankruptcy,  and  then  ex- 
ecuted a  deed,  stating  that  his  name  had  been 
need  in  the  lease  in  trust  for  R.,  and  declaring 
the  trust  accordingly :  a  bill  was  filed  on  behalf 
of  the  creditors  of  Wilkinson  under  the  com- 
mission, claiming  the  lease  as  part  of  his  esT 
tate ;  and  the  court  directed  an  issv^o  try 
whether  W.'s  name  was  used  in  the  lease  as  a 
trustee  for  R. :    Held, 

That  the  issue  was  properly  directed  Oard^ 
ner  v.  Rowe,  258 

2.  Th6  jury  having  found  a  verdict  in  the  affirm- 
ative: Held, 

That  the  declaration  of  trust  was  valid, 
though  executed  after  bankruptcy,  and  that 
the  lease  did  not  pass  to  Wilkinson's  assignees. 

Id. 

BARON  AND  FEME. 

1.  A  decree  may  be  made  by  consent  in  a  cause, 
relating  to  the  separate  property  of  a  married 
woman,  in  which  she  and  her  husband  are  co- 
plainti^    Stinson  v.  Ashley,  4 

2.  A  married  woman,  who  was  the  committee  of 
the  estate  and  person  of  her  lunatic  husband, 
was  entitled  to  stock,  which  was  standing  in 
the  name  of  a  trustee  for  her ;  this  stock  was 
under  an  order  made  in  the  lunacy,  transferred 
into  the  name  of  the  accountant  general,  in 
the  matter  of  the  lunacy,  and  pa^  of  it  was 
afterwards  sold  out,  and  applied  to  the  payment 
of  costs ;  the  lunatic  died  leaving  his  wife  him 
surviving :  Held,  that  the  stock  had  been  ip- 
duced  into  the  possession  of  the  lunatic,  and 
that  the  wife  was  not  entitled  to  it  by  rijg^t  of 
Mirvivonhip.    In  the  matter  of  Jenkine,    183 

See  WiTNBsa 


BILL  OF  REVIEW. 
See  FuEADUfo. 


BREACH  OF  TRUST. 
See  ExKcuToa  and  AnmifisTftAToa,  1. 


CANCELLATION. 
See  AoaiBMBNT. 

CHARITY. 

1  A  legacy  was  given  to  the  Guernsey  Hospital ; 
there  were  two  hospitals  in  Guernsey,  and  the 
master  reported  that  he  could  not  find  which 
hospital  was  intended.  It  was  held  that  the 
legacy  was  not  void  for  uncertainty,  but  was 
well  given  to  a  charitable  purpose.  iSimon  v. 
Barber,  112 

2.  Where  a  testator  gives  a  legacy  to  a  voluntary 
society  whi(^h  exists  at  his  death,  but  is  dis- 
solved before  his  assets  can  be  administered, 
the  court  will  execute  his  intention  ey^pres. 
Hayier  v.  Trego^  113 


«> 


COLLEGE  ELECTIONS. 

1.  The  statutes  of  Queen*s  College,  Cambridge, 
direct  certain  elections  to  be  made  by  the  pre- 
sident and  the  majority  of  the  fellows :  Held, 
that  the  concurrent  voice  of  the  president  is 
necessary  in  all  such  elections.  In  the  matter 
of  QueerCe  College,  Cambridge,  64 

2.  The  statutes  of  Clare  Hall,  Cambridge,  pro- 
vide "  that  the  election  of  a  fellow  shall  be  by 
the  master,  and  the  major  part  of  the  fellows 
present :"  Held,  that  a  valid  election  might  be 
made  without  the  concurrent  voice  of  the  mas- 
ter.    The  Caoe  of  Clare  Hall,  75  n. 

3.  In  Caius  College,  Cambridge,  the  election  of 
a  fellow  is  to  be  by  the  master  and  the  major 
part  of  the  fellows :  Held,  that  an  election  by 
the  major  part  of  the  persons  entitled  to  vote 
in  the  election  is  valid,  though  the  master  refu- 
ses to  concur  with  them.  Case  of  Gonvilleo 
and  Caiue  College,  76  n. 

4.  In  Catharine  Hall,  Cambridge,  the  election  of 
fellows  is  to  be  "  commnui  omnium  assensn  aut 
saltern  ex  consensu  magistri  et  majoris  partis 
eommunitatis  :'*  Held,  that  no  election  was 
valid  in  which  the  master  did  not  concur.  Can 
of  Catharine  Hall,  '  65  n. 

COMMISSION  OF  REVIEW. 

A  commission  of  review  will  not  be  granted,  un- 
less there  is  clear  error  in  law,  or  a  clear  mis- 
take as  to  fact,  in  the  judgment  of  the  court 
below,  or  unless  the  case  involves  an  important 
and  doubtful  question  of  law,  which  ought  to 
be  decided  in  the  most  solemn  form.  Dew  v. 
Clarke,  163 

COMPOUND  INTEREST. 

Where  a  mortgage  of  land  is  made,  by  way  of 
collateral  security,  for  such  balance  as  may 
eventually  be  due  from  the  customer  to  his 
banker,  it  is  no  objection  to  charging  the  land 
with  such  balance,  thai  it  has  been  partly  com- 
posed of  interest  turned  into  principal  by  rests, 
and  interest  on  that  interest,  according  to  the 
course  of  dealing  between  a  banker  and  his 
customers.     Ruford  v.  Bishop,  346 

COMPROMISE. 


If  a  person,  after  due  deliberation,  enter  into  an 
agreement  for  the  purpose  of  compromising  a 
claim  made  bona  fide,  to  which  he  believes  him- 
self to  be  liable,  and  with  the  nature  and  ex- 
tent of  which  he  is  folly  acquainted,  the  com- 
promise of  such  a  claim  is  a  sufficient  conside- 
ration for  the  agreement ;  and  a  court  of  equity, 
without  considering  whether  he  was  in  truth 
liable  to  the  claim,  will  compel  a  specific  per- 
formance.   Attwoodv, ,  149 

CONSIDERATION. 
See  CoMraoMJSB. 

CONSTRUCTION. 

The  recital  of  a  deed  is  a  key  to  the  construction, 
where  the  operative  part  is  doubtfully  express- 
ed, and  not  otherwise.    Bailey  v.  lAoyd,    330 
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the  party  reqnired  to  pay  the  eame,  or  to  his 
■olicitar.    Aubrey  v.  Hopefi 


COPYHOLD. 
See  ADTAMCKiuurr. 

COVENANT. 
See  Advamokhknt. 

COSTS. 

.  Before  the  new  orders,  where  an  order  directed 
that  a  master  should  tax  ooets,  in  case  the  par^ 
ties  differed  ahout  the  same,  the  party  claim- 
ing the  costs  was  at  liberty  to  proceed  in  the 
fint  instance  to  hare  the  costs  taxed  before  the 
,  without  previously  delivering  a  bill  to 

*  Is 

9.  A  foieigner  who  daimed  to  be  a  creditor  of 
the  testator  in  the  cause,  petitioned  to  have  his 
claim  referred  to  the  master,  after  he  had  made 
his  report:  the  court  made  the  ord^,  upon 
condition  of  his  giving  security  for  the  costs. 
Dreter  v.  Maudeeley,  11 

CREDITOR. 

1.  Where  great  delay  has  occurred  in  the  prose- 
cution of  a  decree  for  the  administration  of  as- 
sets, a  creditor  may  apply  to  have  the  conduct 
of  the  cause,  though  it  has  become  abated  by 
the  death  of  »  defendant    Cook  v.  Bolton, 

282 

3.  A  plaintiff  who  sues  as  creditor,  wni  not  be 
deprived  of  the  conduct  of  the  suit,  because 
■  the  master  has  reported  that  he  is  not  a  credi- 
tor, if  exceptions  to  that  finding  of  the  report 
are  pending,  and  there  is  no  reason  to  suppose 
that  the  exceptions  will  not  be  proaecuted  aa- 
tively,    Jeudwine  v.  Agate,  283 

CY-PRES. 

Where  a  testator  gives  a  legacy  to  a  voluntary 
society,  which  exists  at  his  death,  but  is  dis- 
solved before  his  assets  can  be  administered, 
the  court  will  execute  his  intention  ey-pree. 
Haytery,  Trego,  113 

DECLARATION  OF  TRUST. 
See  Issus,  1,2. 

DECREE. 

1.  In  a  suit  against  defendants  who  were  per- 
sonal A^resentatives  both  of  a  testatrix,  who 
died  during  coverture,  and  of  her  husband, 
praying  ^  account  of  her  separate  estate,  and 
a  declaration  that  certain  sums  of  stock,  which 
stood  and  always  had  stood  in  her  name,  con- 
stituted part  of  that  estate,  although  the  hus- 
band and  his  executors,  during  a  long  period  of 
yean  had  uniformly  acknowledged  these  sums 
to  be,  and  dealt  with  them  as  being  part  of  her 
separate  property,  and  although  strong  evi- 
dence was  adduced  by  the  plaintiff,  which  was 
not  met  by  any  evidence  on  the  other  side  ;  yet 
the  court  refused  to  make  the  declaration  at 
the  original  hearing ;  and  only  referred  it  to 
the  master  to  take  the  account  generally,  with 
special  inquiries  founded  upon  the  evidence. 
Hornby  v.  Hunter,  affirming  S.  C.  1  Russ.  89, 

149 

3.  Where  an  inquiry  at  to  debii  has  been  directed 

Vol.  y.  28 


before  deerse,  and  the  matter  hat  repotted 
that  there  are  no  debts,  the  decree  at  the  ori- 
ginal hearing  must  nevertheless  direct  an  ac- 
count of  dcKs.  Id* 
See  PaACTiCK,  7« 

DEED. 

The  recital  of  a  deed  is  a  key  to  the  eonttniction« 
where  the  operative  part  is  doubtfully  expressed, 
and  not  otherwise.    Bailey  r,  Lloyd,         330 


DOWER. 

A  being  tenant  for  life  of  certain  lands,  remain- 
der to  his  first  and  other  sons  in  tail  male,  re- 
mainder over,  upon  his  marriage  with  an  in- 
fant, by  a  settlement  to  which  her  father  was  a 
party,  granted  a  rent  charge  issuing  out  of 
part  of  these  lamb  to  trustees  for  her,  by  way 
o{  jointure,  and  in  lieu  of  dower ;  and  subse- 
quently, during  the  coverture,  this  rent  char|re 
was  confirmed  by  the.  person,  who,  upon  fail- 
ure of  male  issue  of  A.,  would  be  ehtitled  to 
the  property ;  there  were  no  legal  sons  of  the 
marriage :  held,  that  the  widow  of  A.  was,  in 
equity,  barred  of  her  dower.  Corbet  v.  Gor^ 
bet,  254 

EQUITABLE  MORTGAGE. 

W.  holdiuflr  title  deeds  as  an  equitable  security  for 
a  debt. due  to  him  from  N.,  and  being  also  soli- 
citor of  S.,  to  Whom  N^owed  a  sum  of  money, 
for  which  S.  held- other  securities ;  N.  wrote  a 
letter,  which  was  left  at  the  office  of  W.,  stat- 
ing that  he,  W.,  out  of  the  proceeds  of  the 
sale  of  the  property,  of  which  he  held  the  title 
deeds,  was  to  receive  the  amount  both  of  his 
own  debt  and  of  the  debt  due  to  S. ;  afterwards 
W.  received  from  N.  the  amount  of  his  own 
debt,  and  without  the  sanction  of  S.  delivered 
up  the  title  deeds  in  his  possession  to  N.  who 
sold  the  property,  received  the  purchase  mo- 
ney, and  (fid  not  pay  any  part  of  it  to  S. ; 
Semble,  W.  is  in  pomt  of  law  liable  to  S.  for 
any  loss  which  S.  may  thus  sustain.  Attwood 
V.  ^ ,  149 

EVIDENCE. 
See  PaACTicE,  5. 

EXCEPTIONS  TO  REPORT. 

An  exception  does  not  lie  to  a  master's  report, 
upon  the  ground  that  he  has  therein  stated 
irrelevant  matter.     Rufford  v.  Biokop,       346 

EXECUTOR  AND  ADMINISTRATOR. 

1.  Where  a  testator  authorizes  his  three  execu- 
tors to  lend  money  on  personal  security,  it  is 
a  breach  of  trust,  if  two  of  the  executors  lend 
it  to  the  third.    v.  Walker,  7 

2.  An  administrator  does  not  lose  his  right  of  re- 
tainer by  paying  the  assets  into  court  CAm- 
oum  V.  bewee,  29 

3.  Where  the  fund  in  court  is  insufficient  to  dis- 
charge the  administiator^s  debt,  his  right  of  re- 
tainer will  prevail  against  the  ptaintiff't  right 
to  have  the  cottt  of  the  suit  snUtfied.  Id 
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4.  A.  appointf  ezeoiiton  who  prare  his  will  in 
the  prerogative  conit ;  B.,  the  Barrvring  eze- 
eutor»  dies,  having  appointed  C.  his  executor, 
and  C.  proves  B/s  will  in  the  consistory  court 
of  Landaff :  C.  is  the  penonal  representative 
of  A.    Fowler  v.  Richards,  39 

FEIGNED  ISSUE. 
See  Issue. 


FIXTURES. 

Machinery  affixed  to  the  freehold  of  hon  works, 
is  not  considered  to  be  within  the  order  and  dis- 
position of  the  bankrupt  trader,  where,  by  the 
custom  of  the  country,  when  iron  woriLB  are 
let,  such  articles  are  furnished  by  and  continue 
to  be  the  property  of  the  lessor.  R^jferd  v. 
BiBhop,  346 

GOODWILL. 

•  - 
He  xuatxfXnd  term  in  a  house,  and  the  goodwill 
of  a  business  establislied  in  it,  were  sold  in  a 
creditor's  suit,  with  the  consent  of  a  person 
with  whom  the  lease  had  been  deposited  as  a 
security,  and  brought  a  price  leas  than  the 
amount  of  his  debt :  Held^that  the  equitable 
mortgagee  was  entitled  to  the  whole  of  the  pur- 
chase money,  whether  arising  from  the  value 
of  the  goodwill,  or  from  the  value  of  the  lease 
independently  of  the  goodwiH.  Chiuum  v. 
Deweet  29 

INJUNCTION. 

On  an  application  for  an  injonctk>n  to  restrain 
the  infringement  of  a  patent,  the  party  must 
swear,  that  at  the  time  of  making  the  applica- 
tion, he  believes  that  at  the  date  of  the  patent, 
the  invention  was  new,  or  had  not  been  previ- 
ously known  or  used  in  this  kingdom.  Bturx  v. 
De  La  Rue,  332 

INTEREST. 

See  Compound  iNTSftisr. 

JOINTURE. 
See  DowBR. 

ISSUE. 

1.  A  lease  was  granted  to  W.  who  afterwards 
committed  an  act  of  bankruptcy,  and  then  ex- 
ecuted a  deed,  stating  that  his  name  had  been 
used  in  the  lease  in  trust  for  R,  and  declaring 
the  trust  accordingly :  a  bSl  was  filed  on  be- 
half of  the  creditors  of  W.  under  the  commis- 
sion, claiming  the  lease  as  part  of  his  estate  ; 
and  the  court  directed  an  iarae  to  try,  whether 
Ws.  name  was  used  in  the  lease  as  trustee  for 
R :  Hejd  that  the  issue  was  properly  directed. 
Fardner  r-  Rotoe,  258 

S.  The  jury  having  found  a  verdict  in  the  affirma- 
tive :  Held  that  the  declaration  of  trust  was 
valid,  though  executed  after  bankruptcy,  and 
that  the  lease  did  not  pass  to  Ws.  assignees. 

3.  When  it  is  necessary  to  produce  a  record  of 
the  court  on  the  trial  of  an  issue,  the  party 
must  procure  the  propei  officer  to  attend  with 


it ;  and  an  order  will  not  be  made  directing  the 
officer  to  deliver  the  record  to  any  other  person 
for  the  purpose  of  being  produced.  Oreiham  v. 
BeU,    »'    *~^  •*'  161 

LEGACY. 

.  A  testator  gives  to  his  wife  an  annuity  of  1001. 
and  the  sum  of  10002.,,  which  he  considers  will, 
with  the  property  which  she  is  entitled  to  after 
his  death,  make  up  to  her  an  income  of  25002. 
a  year ;  in  fact  those  gifts  make  up  her  income 
only  to  1800/.  a  ^ear,  she  is  entitled  to  have  the 
deficiency  supplied  out  of  his  residuary  estate. 
Tretor  v.  Trevor,  24 

2.  A  legacy  was  given  to  the  Guernsey  Hospital ; 
there  were  two  hospitals  in  Guernsey,  and  the 
master  reported  that  he  could  not  find  which 
hospital  was  intended.  It  was  held  that  the 
legacy' was  not  void  for  uncertainty,  but  was 
well  given  to  a  charitable  purpose.  Simon  r. 
Barber,  112 

3.  Where  a  testator  gives  a  legacy  to  a  voluntary 
society,  which  exists  at  his  death  but  is  dis- 
solved before  his  assets  can  be  administered, 
the  court  will  execute  his  intention  cy-pr««. 
Hayter  V,  Trego,  113 

LENGTH  OF  TIME. 
See  AaMT  Aosnt. 

LUNATIC. 

1.  The  court  will  not  give  any  directions  touch- 
ing the  property  of  a  person  of  unsound  mind, 
where  no  commission  of  lunacy  has  issued, 
though  the  fortune  of  such  person  consist  only 
of 'an  annuity  of  501.  and  150t  of  arrean ;  and 
though  the  next  of  kin  and  the  parties,  who 
have  to  pay  the  annuity,  submit  to  such  order 
as  the  court  may  make.    Ex  parte  Ridgway, 

2.  An  allowance  will  ,be  made  out  of  a  lunatic's 
estate  for  his  illegitimate  children,  but  not  for 
their  mother.    Ex  parte  Haycock,  154 

3.  The  court  will  not  direot  property  to  be  sold, 
which  the  lunatic,  by  a  will  made  when  of 
sound  mind,  has  bequeathed  specifically, 
though  the  master  has  reported  that  the  sale 
of  it  will  be  beneficial  to  the  estate.  Id 

See  Baeon  &  Fkmk,  2. 


MACHINERY. 
See  FixTUUBs. 

MARSHALLING  ASSETTS. 

Personal  estate  may  be  exempted  from  the 
payment  of  debts,  without  express  words  to 
that  effect,  upon  the  clear  intention  of  the  tes- 
tator.   Daviee  v.  Scott,  32 

MIXED  FUND. 

Where  a  testator  directs  his  real  and  per- 
sonal estate  to  be  sold,  and  his  debts  and  lega- 
cies to  be  thereout  paid,  including  certain  cha- 
ritable legacies,  and  gives  the  residue  of  the 
mixed  fund  to  A.  and  B.,  the  failure  of  the 
charitable  legacieS|  as  far  as  they  would  afllect 
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tba  real  Mtata,  wOl  wmie  to  Ibe 
mad  B.    Green  ▼.  Juckmnh 

MORTGAGE. 


of  A. 
35 


1.  Where  a  mortgage  of  land  ia  made  by  way  of 
collateral  aecurity,  for  sncb  balance  as  may 
eventually  be  due  from  the  customer  to  his 
banker,  it  is  no  objection  to  charging  the  land 
with  such  balance,  that  it  has  been  partly 
coropoeed  of  intereat  turned  into  principal  by 
recta,  and  intereat  on  that  interest,  according 
to  the  courae  of  dealing  between  a  banker  and 
hifl  costomera.     Rufford  ▼.  Biahop^  346 

S.  The  unexpired  term  in  a  house,  and  the  go 
will  of  a  business  established  in  it  were  sold  in 
a  creditor's  suit,  with  the  consent  of  the  perMu 
with  whom  the  lease  had  been  deposited  as  se- 
curity, and  brought  a  prica  less  than  the 
amount  of  his  debt :  Held  that  the  equitable 
mortgagee  was  entitled  to  the  whole  of  the  pur- 
chase money,  whether  arising  from  the  value 
of  the  good  will,  or  from  the  value  of  the  lease 
independently  cf  the  good  wiU.  CkiMum  v. 
Ihwes,  29 

See  EauiTAaLK  MoaTOAOs. 

MONEY  TO  BE  INVESTED  IN  LAND. 

Where  money  is  to  be  invested  in  the  purchase  of 
land,  there  the  court  can  make  no  other  or- 
der, under  the  7  6. 4,  c.  45  than  that,  subject 
to  the  antecedent  uses,  the  estate  shall  be  set- 
tled to  the  use  of  such  person  or  persons  who 
would  have  been  entitled  to  the  estate  toil,  his, 
her  or  their  heirs  and  assigns.  In  re  Peyton.  5 

NE  EXEAT  REGNO. 

A  writ  of  ne  exeat  regno,  will  not  be  discharged, 
nor  will  the  recognizances  of  the  sureties  be 
vacated,  because  the  bill  has  been  subsequently 
amended  under  a  common  order,  where  the 
amendmento  do  not  vary  the  substance  of  the 
plaintiflTs  case.     Grant  y.  GrarU,  189 

PATENT. 

1.  A  derieal  error  In  the  enrollment  of  the  speci- 
fication of  a  patent  will  be  amended.  In  re 
Redmund,  44 

3.  An  invention  for  giving  paper,  by  the  applica- 
tion of  a  certain  composition,  such  a  surface  as 
rendeA^e  lines  of  copper  and  other  ^^to 
pintin^nore  clear  and  distinct,  may  pr^rly 
be  described  in  a  patent  as  an  improvement  in 
copper  and  other  plato  printing.    Sttirx  t.  De 

3.  One  of  the  ingredients  in  the  composition  was 
a  white  substance,  imported  from  Germany, 
and  which  could  be  purchased  at  one  or  two 
color  shops  in  London  ;  the  only  description  or 
denomination  given  to  it  in  the  specification 
was,  "the  purest  and  finest  chemical  white 
lead  ;**  bat  there  was  no  article  known  by  that 
denominatioh  in  the  trade,  or  in  the  shops 
where  white  lead  is  usually  sold ;  and  the  finest 
white  lead  which  could  be  obtoined  would  not 
answer  the  purpose  :  Held,  that  the  specifica- 
tion was  insufficient  Id. 

4.  On  an  application  for  an  injimction  to  restrain 
Ihe  iaftiBgemdnt  of  a  patent^  the  party  most 


■wear,  that,  at  the  time  of  making  the  appllca> 
tion,  he  believes  that  at  the  date  of  the  patent 
the  invention  was  new,  or  had  not  been  pre- 
viously known  or  used  in  this  kingdom.        Id. 

PLEA1>IN6. 

1.  Matter  discovered  after  a  decree  has  been 
made,  though  not  capable  of  being  used  as 
evidence  of  any  thing  which  was  previously  in 
issue  in  the  caufse,  but  constituting  an  entirely 
new  issue,  may  be  the  subject  of  a  supplemen- 
tal bill  in  the  nature  of  a  bill  of  review.  Par> 
tridge  v.  Uebome,  ^  195 

3.  A  party  may  obtain  leav«  to  file,  and  may  file 
a  supplemental  bill  in  the  nature  «f  a  bill  of  re- 
view, though  he  has  not  performed  the  decrae 
in  the  original  cause,  if  the  proceedings  under 
the  decree  are  not  at  the  time  in  such  a  state 
as  to  enable  the  adverse  party  to  bring  him 
into  default  for  not  having  done  what  the  de- 
cree orders.  Id. 

3.  A  party  vrill  not  be  allowed,  except  under  very 
special  circumstonces,  to  file  a  biU  of  review  or 
a  supplemental  bill  in  the  nature  of  a  bin  of  re- 
view, or  to  ptrosecute  it  after  he  has  obtained 
leave  to  file  it,  unless  he  performs  at  the  pro- 
per time  all  that  the  decree  oonmiands  him  to 
do.  Id. 

4.  A  purchaser  who  was  defendant  in  a  suit  for 
specific  performance,  did  not  in  his  answer 
mention  any  warranty  given,  or  represeatotiom 
made  by  the  vendor,  and  insisted  merely  thai 
a  good  title  was  not  shown  ;  a  reference  on  the 
question  of  title  was  ordered ;  the  master  re- 
ported in  favor  of  the  title,  and  a  decree  for 
specific  performance  was  pronounced.    After 

•  the  order  of  reference  had  been  made,  the  de- 
fendant discovered  that  the  timber  on  the  estate 
which  constituted  its  principal  value,  was  much 
less  in  quantity  than  it  had  been  represented  to 
be  in  a  stotement,  the  accuracy  of  which  was 
alleged  to  have  been  warranted  at  the  sale ; 
but  the  fact  of  such  warranty  having  been 
given  was  strongly  controverted :  under  these 
circumstonces  leave  was  given  to  file  a  supple- 
mental bill  in  the  nature  of  a  bill  of  review,  ia 
order  that  the  defendant  might  have  the  same 
benefit  of  the  alleged  warranty,  as  if  he  had 
originally  insisted  upon  it  in  his  answer.        Id. 

5.  After  leave  given  he  has  a  right  to  file  such 
a  bill  without  having  previously  paid  the  pur* 
chase  money  which  the  decree  commands  him 
to  pay,  if  the  time,  at  which  the  advene  party, 
in  the  due  execution  of  the  decree,  can  compel 
payment,  has  ^ot  yet  arrived.  Id. 

6.  Semble,  As  soon  as  that  time  arrives,  he  will 
not  be  allowed  to  proceed  with  his  biU,  until  he 
pays  the  purchase  money  to  the  vendor ;  and 
such  payment  will  not  be  dispensed  with,  nor 
will  payment  of  the  money  into  court  be  al- 
lowed to  be  substituted  for  it,  though  the  sum 
be  very  large.  Id. 

POWER. 

1.  Whether  a  testotor  intended  by  his  will  to  ex- 
ecute a  power,  is  to  be  collroted  from  the 
whole  instrument,  and  not  from  the  force  of 
any  particular  expreasioii.    Bailey  v.  Lloyd, 

9.  In  this  oaae,  the  testotor  devised  his  eatotos. 
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and  made  diapontion  of  part  of  the  fund  to  be 
produced  by  the  sale  of  the  estates,  to  purpo- 
ses not  warranted  by  the  power ;  but  still,  upon 
the  whole  will,  the  court  held  that  he  mtended 
to  execute  the  power.  Id. 

Se€  ADVAKCBM ENT. 

PRACTICE. 

1.  Rule  of  practice  at  the  rolls— that  in  f\iture, 
not  more  than  two  counsel  shall  be  heard  in 
support  of  a  motion  for  the  new  trial  of  an 
issue,  nor  more  than  the  same  number  In  op- 
position. 23 

9.  Where  much  expense  had  been  incurred  in 
the  suit,  and  it  appeared  defective  in  form  at 
the -hearing,  the  court  directed  the  cause  to 
stand  over  with  liberty  to  file  a  supplemental 
bill  to  correct  the  ibrm.    Mutter  v.  Chaupel 

42 

3.  Answering  an  affidavit  is  a  waiver  of  any  ob- 
jection which  might  be  taken  to  it,  on  the 
ground  of  notice  not  having  been  given  that  it 
was  to  be  used.  Bhekmore  v.  Tke  Olttmor- 
ganahire  Canal  Company^  151 

4.  Where  It  is  necessary  to  produce  a  record  of 
the  court  on  the  trial  of  an  Issue,  the  party 
must  procure  the  proper  officer  to  attend  with 
it ;  and  an  order  will  not  be  made  directing  the 
officer  to  deliver  the  record  to  any  other  person 
for  the  purpose  of  being  produced.  Oretkam 
V.  Bell,  161 

5.  A  party  on  a  special  application  may  obtain  an 
order  to  prove  viva  voce,  on  a  rehearing,  docu- 
ments which  were  not  in  evidence  at  the  for- 
mer hearing,  but  he  must  pay  the  costs  of  the 
application.    Higginsy.  Mills.  287 

6.  An  exception  does  not  lie  to  a  master's  report, 
upon  the  ground  that  he  has  therein  stated  ir- 
relevant matter.     Rufford  v.  Bishop,         346 

7.  A  decree  may  be  made  by  consent  in  a  cause 
relating  to  the  separate  property  of  a  married 
woman,  in  which  she  and  her  husband  are  co- 
plaintiflk     Stinoon  v.  Ashley,  4 

See  Decree,  1,  2. 

REVIVOR. 

See  Sbcdritt  for  Cobti. 

PRIORITY. 

A  contracted  for  the  purchase  of  certain  lands, 
which  were  subject  to  a  first  mortgage  to  M., 
and  to  a  second  mortgage  to  P. ;  one  of  the 
terms  of  the  agreement  being,  that  out  of  the 
purchase  money  A.  should  retain  in  his  hands 
the  sum  of  5010/.  in  order  to  pay  off  these  in- 
cumbrances ;  and  by  indentures  of  lease  and 
release,  reciting  the  mortgages,  the  estate  was 
conveyed  to  him.  Afterwards  M.,  in  conside- 
ration of  3220/.  stated  to  have  been  paid  to 
hhn  by  A.,  conveyed  by  A.'s  direction,  the 
premises  to  G.  in  fee^  and  it  was  declared,  that 
a  trustee  of  an  outstanding  term  should  hold 
that  term  in  trust  for  6.,  to  attend  the  inherit- 
ance. By  another  indenture  of  the  same  date, 
and  executed  at  the  same  time,  reciting  that 
W.  had  agreed  to  purchase  of  A.  an  annuity  of 

'  500/.  for  5000/.,  and  that  the  3220/.  was  in  fact 
the  money  of  W.,  and  part  of  the  5000/.,  and 
was  paid  to  M.  by  W.'s  agent,  at  A.'s  request ; 
A.  in  connderation  of  the  3230/.  and  of  1780/., 


E anted  to  W.  aft  ahnnity  of  500/.,  to  be  issu- 
g  out  of  the  lands ;  and  G.,  by  A.'s  direction, 
demised  the  premises  to  a  trustee  for  500  yean, 
upon  trust,  to  secure  the  tent  charge :  Held, 
that  P.  Was  now  the  first  incumbrancer,  and 
that  W.  was  not  entitled,  to  the  extent  of  the 
money  paid  to  M.,  to  have  M's  mortgage  con- 
sidered as  still  subsisting,  and  to  have  what 
might  be  payable  in  respect  of  it,  applied  from 
time  to  time  in  Atisfaction  of  the  arrears  of  his 
annuity.    Parry  v.  Wright,  143 

PRIVILEGE  FROM  ARREST. 

A  person  having  been  taken  in  execution  upon 
a  ea,  sa.  within  the  outer  door  of  the  Vice- 
Chancellor's  court  in  lincoln's  Inn,  while  the 
court  was  sitting,  the  Lord  Chancellor  ordered 
the  officer  to  attend  with  his  prisoner  forth- 
with, and  having  examined  the  officer,  dis^ 
charged  the  prisoner  immediately.  Orchmr4pM 
Cast,  159 

REPORT. 

An  exception  does  not  lie  to  a  master^s  report  up- 
on the  ground  that  he  has  therein  stated  irrele- 
vant matter.    Rtufford  v.  Hu Aop,  346 

REHEARING. 
See  pRACTiOE,  5. 

RES   JUDICATA. 

A  second  incumbrancer  filed  a  bill  in  Grenada, 
to  which  the  mortgagor  and  first  incumbrancer 
were  parties  defendants,  impeaching  one  of  the 
deeds  under  which  the  first  incumbrancer 
claimed,  and  praying  that  the  equity  of  re- 
demption of  the  mortgaged  premises  might  be 
sold.  By  a  decree  made  in  that  suit,  the  court 
in  Grenada  declared  the  impeached  deed  void, 
the  effisct  of  which  was  to  reduce  considerably 
the  claim  of  the  first  incumbrancer :  he,  there- 
fore appealed  from  that  decree  to  the  privy 
council  >  who  reversed  the  decree  of  the  court 
in  Grenada,  and  established  the  deed  in  ques- 
tion. Before  that  suit  was  finally  concluded, 
the  mortgagor  filed  a  bill  here  against  the  first 
incumbrancer  for  redemption,  praying  that  the 
same  deed  might  be  declared  void,  which  had 
been  affirmed  by  the  privy  council : — ^his  bill 
was  dismissed  with  costs,  on  the  ground  that 
he  was  concluded  by  the  decree  of  the  privy 
council  from  raising,  in  a  new  suit,  thapuestion 


» the  validity  of  that  instnunenf^Far^tt- 
harson  v.  Seton,  45 

RETAINER. 

1.  An  administrator  does  not  lose  his  right  of  re- 
tainer by  paying  the  assets  into  court.  Chis- 
sum  V.  Dewes,  29 

2.  Where  the  fund  in  court  is  insufficient  to  dis- 
charge the  administrator's  debt,  his  right  of  re 
tainer  will  prevail  against  the  plaintiff's  risht 
to  hava  the  costs  of  Uie  suit  satisfi^  Id. 

REVIEW. 
See  Pleading. 

REVIVOR. 
It  is  not  necemary  to  bring  a  suit  of  revivor,  fai- 


INDEX. 


367* 


■Utntftfl  by  the  penonal  representetiTM  of  a 
defendant,  to  a  hearing,  in  order  to  make  the 
Older  of  revivor  effectual  against  both  the 
plaiotiffii  and  the  co-defendants.  Pruen  ▼. 
XiiAii,  3 

SECURITY  FOR  COSTS. 

A  foreigner  who  dahned  to  be  a  creditor  of  the 
testator  in  the  canae,  petitioned  to  have  his 
claim  referred  to  the  master,  after  he  had  made 
his  report:  the  court  made  the  order,  upon 
condition  of  his  giving  security  for  the  costs. 
Drever  v.  Maudetley,  11 

SETTLEMENT. 

A  settlement,  after  limiting  two  estates  to  A.  for 
life,  remainder  to  his  first  and  other  sons  in 
strict  settlement,  remainder  to  M.  for  life,  with 
remainder  over,  reguired  each  perMtn  when  in 
possession  to  assume  the  name  and  anns  of  the 
■ettlor ;  gave  to  the  tenants  for  life  powers  of 
leasing  so4,of  charging  the  estates  with  a  join- 
ture of  400/.  a  year,  and  a  sum  of  3000t  for 
younger  children ;  and  reserved  to  the  settlor 
n  power  of  revocation  and  new  appointment  as 
to  one  of  the  estates.  The  settlor  subsequently 
exercised  that  power  by  revoking,  as  to  one  of 
the  estates,  the  remainder  to  M.  for  life,  and 
the  limitations  over;  and  by  appointing  that 
estate  to  S.  for  life,  with  remainden  over ;  and 
by  the  deed  of  revocation  and  new  appoint- 
ment, he  imposed  upon  each  of  them,  A.  and 
S.,  when  entitled  as  tenants  for  life  in  posses- 
sion, ''under  the  limitations  aforesaid,"  the 
condition  of  assuming  his  name  and  arms,  and 
gave  them  the  power  of  charging  the  estate 
with  a  jointure  of  400/.  and  with  3000/.  for 
younger  children,  but  directed  that  there  never 
abonld  be  more  than  the  yearly  sum  of  400/.  a 
year  payable  out  of  any  part  of  the  premises 
as  a  jointure  at  one  time : 

Held,  that  the  second  deed  did  not  give  A., 
when  tenant  for  life  in  possession,  the  power  of 
appointing  a  second  sum  of  400/.  as  a  jointure 
to  his  wife.     Wigtell  v.  Smith,  1 

SUPERSTITIOUS  USE. 

A  sum  of  3  per  cent,  stock  having  been  trans- 
ferred by  A.  into  the  name  of  hunself  and  of 
» three  trustees,  a  deed  was  executed  in  Eng- 
land by%im  and  them,  declaring  they  wgto  to 
hold  the  stock  upon  trust  to  pay  the  divioends 
to  A.  during  his  life  ;  and,  after  his  death,  to 
apply  them  in  printing  and  promoting  the  cir- 
culation of  a  treatise  written  in  French  and 
Latin,  which  inculcated  the  doctrine  of  the  ab- 
solute and  inalienable  supremacy  of  the  pope 
in  ecclesiastical  matters ;  and  the  deed  con- 
tained a  proviso,  that  if  any  court  of  law  or 
equity  should  declare  any  of  the  trusts  to  be 
void,  the  trustees  should  stand  possesM^^  the 
stock  in  trust  for  A.'8  exec^^tors  or  ad^Pstra- 
tors:  Held,  » 

That  the  trusts  after  A.'s  life  interest  were 
void,  as  being  contrary  to  the  policy  of  the  law 
and  in  the  nature  of  a  superstitious  use : 

That  the  fund  was  not  subject  to  a  general 
trust  for  charity,  so  as  to  be  applicable  to  any 
other  charitable  purpose,  according  to  the  plea- 


sure of  the  crown  suggested  under  the  sign 
manual:  and 

That  A.  was  entitled  to  have  the  ftind  re- 
transferred  to  him.  Tkemminet  v.  De  Bon~ 
neval,  288 

SUPPLEMENTAL  BILL. 
See  Plxadino. 

TRUST. 
See  Issue,  1,2. 

TRUSTEE. 

1.  The  executor  of  a  surviving  trustee  appointed 
three  executors,  who  in  an  advene  litigation 
procured  probate  of  his  will  to  be  decreed  to 
them,  but  afterwards  refused  to  take  out  pro- 
bate. They  are  legal  personal  represento- 
tives  of  the  surviving  trustees,  within  the  mean- 
ing of  6  G.  4,  e.  74 :  and  an  order  will  be  made 
under  that  act  for  the  transfer  of  stock  stand- 
ins  in  the  trustee's  name.    Ex  parte  Winter. 

*^  284 

2.  An  affidavit  that  they  refuse  to  take  out  pro- 
bate of  the  testetor's  will,  is  not  eufficient  to 
ground  an  order  under  the  act ;  it  should  state 
that  they  refuse  to  take  the  steps  necessary  for 
enabling  them  to  transfer.  *  Id. 

VENDOR  AND  PURCHASER. 

1.  A  purchaser,  who  was  defendant  in  a  suit  for 
specific  performance,  did  not  in  his  answer 
mention  any  warranty  given,  or  repreeentotion 
made  by  the  vendor,  and  insisted  merely  that 
a  good  title  was  not  shown ;  a  reference  on 
the  question  of  title  was  ordered ;  the  mas- 
ter reported  in  favor  of  the  title,  and  a 
decree  for  specific  performance  was  pro- 
nounced. After  the  order  of  reference  had 
been  made,  the  defendant  discovered  that  the 
timber  on  the  estate,  which  constituted  its 
principal  value,  was  much  less  in  quantity  than 
it  had  been  represented  to  be  in  a  statement, 
the  accuracy  of  which  was  alleged  to  have 
been  warranted  at  the  sale ;  but  the  fact  of 
such  warranty  having  been  given  was  strongly 
controverted :  under  these  circumstances  leave 
was  given  to  file  a  supplemental  bill  in  the  na- 
ture of  a  bill  of  review,  in  order  that  the  de- 
fendant might  have  the  same  benefit  of  the 
alleged  warranty,  as  if  he  had  originally  in- 
sisted-upon  it  in  his  answer.  Partridge  v. 
Uehome,  1§5 

2.  After  leave  given,  he  has  a  right  to  file  such  a 
bill  without  having  previously  paid  the  par- 
chase  money  which  the  decree  commands  him 
to  pay,  if  the  time,  at  which  the  adverse'  party 
in  the  due  execution  of  the  decree,  can  com- 
pel payment,  has  not  yet  arrived.  Id. 

3.  SembUt  As  soon  as  that  time  arrives,  he  will 
not  be  allowed  to  proceed  with  his  bill,  until  he 
pays  the  purchase  money  to  the  vendor ;  and 
such  payment  will  not  be  dispensed  with,  nor 
will  payment  of  the  money  into  court  be  al- 
lowed to  be  substituted  for  it,  though  the  sum 
be  very  large.  Id. 

WILL: 

1.  Where  a  teatator  gives  to  one  person  *'  all  his 
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moneys  in  han4 ;"  uid  to  another  "  all  hia  mo- 
neys out  on  securities ;"  the  balance  at  his 
banker's  will  pass  as  money  in  hand.  Vaiaey 
V.  Reymlds,  12 

9.  A  gift  of  **  all  fanning  atock"  wiU  not  as 
against  the  devise,  pass  crops  on  the  ground, 
unless  there  be  a  plain  intention  that  the  lega- 
tee of  the  farming  stock  is  to  take  all  the  per- 
sonal estate.  Id. 

3.  A  tenant  for  life  of  a  plantation  in  Jamaica 
bequeaths  and  doTises  to  A.,  bis  heirs,  execu- 
tors, administrators,  and  assigns,  all  her  negro, 
mulatto,  and  other  slaves,  men,  women,  and 

-  children,  and  all  her  cattle,  mules,  hones,  asses 
,  and  other  live  and  dead  stock  upon  that  planta- 
tion, and  all  other  her  real  estate  in  Jamaica  ; 
and,  after  various  specific  and  pecuniary,  lega- 
cies, she  gives  the  residue  of  her  goods,  chat- 
ties, and  personal  estate  and  effects  to  B  ;  A. 
is  entitled  to  the  growiug  crops,  which  were  on 
the  plantation  at  the  death  of  the  testatrix. 
Blake  V.  GibbM,  13n 

4.  A  testator  devised  a  farm  to  his  wife  for  life, 
remainder  to  A.  in  fee,  with  all  the  stock  which 
should  be  on  it  at  the  time  of  his  decease, 
which  it  was  his  will  should  be  kept  up  by  his 
wife  during  her  life,  and  go  along  with  the 
farm ;  and  he  bequeathed  the  reSdue  of  his 
estate  and  effects,  real  and  personal,  to  his  wife 
absolutely. 

The  testator  died  in  July ;  the  wife,  having 
severed  the  growing  crops  and  stacked  them 
on' the  farm,  died  in  the  following  September, 
■  when  the  remainder  man  entered  and  took 
possession  both  of  the  farm  and  of  the  crops 
which  had  been  so  severed:  Held,  that  the 
personal  representaiive  of  the  wife  was  entitled 
to  those  crops.    Steward  v.  Cotton,  17n 

5.'  A  testator  having  appointed  three  trustees, 
and  made  moderate  provisions  for  his  three 
sons,  directed  all  the  furniture,  &«.  in  his  man- 
sion house  at  B.  to  be  sold,  *'  except  such  parts 
thereof  as  his  said  trustees  should  think  neces- 
sary to  be  kept  for  receiving  any  of  them,  or  of 
the  testator's  sons  who  should  choose  to  go  and 
spend  a  little  time  there  occasionally :"  and  he 
bequeathed  the  great  bulk  of  his  property  upon 
trust  to  be  accumulated,  and  at  the  end  of  the 
period  of  accumulation  to  be  divided  between 
the  eldest  male  lineal  descendants  of  his  three 
sons  respectively.  In  a  subsequent  clause  a 
power  of  appointing  new  trustees  was  given. 
Under  the  direction  of  the  court,  a  liberal  es- 
tablishment had  been  maintained  at  B.  at  the 
expense  of  the  estate  :  Held, 

That  the  privilege  of  residing  occasionally  at 
the  mansion  house  at  B.,  and  of  enjoying  the 
benefit  of  the  establishment  there,  was  coined 
to  trustees  and  to  the  sons  of  the  testator,  and 
could  not  be  extended  to  a  grandson  of  the  tes- 
tator, nor  to  an  infant  great  i^ndson  who  was 
the  person  presumptively  entitled  to  a  share  of 
the  property  at  the  expiration  of  the  period  of 
accumulation. 

That  this  privilege  was  not  confined  to  the 
Individuals  named  as  trustees  in  the  will,  but 
extended  to  trustees  substituted  in  the  place  of 
those  individuals.     Tkellusaon  v.   Woo^fvrrt, 

100 

6.  Construction  of  will.  Hnutanr.  HugheM,  116 

7.  Implication  of  ortates  taiL  Id. 


8.  A  testaioTf  ^  ^  "^^^  nagMmmaticial  and  ab- 
scure  will*  devised  real  and  personal  property 
so  as  to  vest  the  whole  legiU  interest  in  trus- 
tees, in  trust  for  A.  and  B.,  during  their  lives, 
to  their  separate  use :  some  unfini^ed  and  un- 
connected portions  of  sentences  succeeded,  and 
these  wen  followed  by  a  direction,  that,  after 
the  decease  of  A.  and  B.,  and  failure  of  their 
male  issue,  tb»  property  should  go  to  the  grand- 
dadghteis :  A.  and  B.  had  each  only  one  child, 
a  daughter,  and  both  these  daughteis  were 
mentioned  in  the  will :  Heki,  upon  the  whole 
context  of  the  will,  that  A.  and  B.  were  only 
tenants  for  life,  and  that  an  estate  in  tail  male 
was  not  to  be  raised  in  them  by  implication  Id. 

9.  A  will  was  held  to  be  invalid,  on  the  ground 
that  the  testa^r,  though  sane  in  his  general 
conduct,  labored  under  an  unsound  delusion  of 
mind  with  respect  to  his  only  child.  Dew  r. 
Clarke,  163 

10.  A  testatrix  direoto  all  her  jewels  to  be  sdd  to 
pay  her  debts,  except  a  particular  ring  set  with 
diamonds,  which  she  gave  to  a  friend,  and  she 
then  bequeaths  the  remainder  of  jier  rings,  her 
necklaces  of  every  description,  pearis,  garnets, 
cornelians,  and  watohes,  to  B. ;  by  a  subse- 
quent testamentary  disposition  she  gives  all  her 
trinkets  of  every  denomination,  her  jewels  ex- 
cepted, to  C,  and,  in  another  part  of  the  same 
instrument,  directs  her  jewels  to  be  sold:  af- 
terwards, by  a  third  testamenUry  instrument, 
she  bequeaths  to  C.  all  her  trinkets  and  pearls, 
with  various  specific  articles,  among  which 
were  some  rings  set  with  diamonds :  the  teste- 
trix  was  possessed  of  a  very  valuable  necklace 
and  cross,  and  of  a  peari  necklace,  besides 
other  necklaces,  and  of  various  diamond  rings, 
besides  those  which  were  specifically  bequeath- 
ed: Held,  that  the  diamond  necklace  and 
cross,  and  the  diamond  rings,  not  specifical- 
ly mentioned,  were  to  be  sold,  and  did  not  pass 
toB.: 

That  the  pearl  necklaces  passed  to  B.,  under 
the  gift  of  necklaces  of  every  description,  and 
did  not  pass  to  C.  under  the  gift  of  pearls.  At- 
iamey  General  Y,  Hurley,  173 

11.  Construction  of  a  will  as  to  what  will  pass 
under  the  description  of  "  furniture."  Cre* 
mome  v.  Antrohue,  312 

12.  A  testator  by  his  will  bequeathed  his  leasehold 
dwelling  honse,  together  with  all  his  pictures, 
prints,  drawings,  or  paintings  io  miniature  or 
enamel,  with  all  his  gold  and  silver  coins,  roe* 
d^  watohes,  and  trinkets  of  every  kind  what- 
soever ;  as  also  his  coaches,  carriages,  harness, 
and  furniture  to  the  same  belonging  ;  and  also 
all  and  singular  the  fixtures  appurtenant  to  his 
said  leasehold  messuage,  tojpDther  with  the 
honsehold  furniture,  plate,  linen,  wines,  liquors 
and  other  his  estete  and  eflRscts  whatsoever,  in 
and  about  the  same,  and  that  should  be  in  his 
possession  at  the  time  of  his  decease,  or  in  and 
about  his  said  dwelling  house,  or  the  out  houses 
and^ffices  appurtenant  thereto,  and  by  him 
heflBned,  occupied,  and  enjoyed  therewith : 
by  a  codicil  he  made  a  tlifferent  disposition  of 
the  house,  **  with  all  its  Aimiture  and  appurte- 
nances thereunto  belonging  :'*  Held,  that  pic- 
tures placed  in  the  house  as  omamentel  furni-^ 
ture,  and  the  plate  and  Imen,  passed  by  the 
codicil }  but  that  the  codicil  had  no  operation 
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en  the  diqMMiti<m  made  by  the  wilt  of  the 
books,  the  gold  and  ailTer  coins,  trinkets,  and 
things  of  that  nature.  Id. 

13.  Personal  estate  may  be  exempted  from  the 
payment  of  debts,  without  express  words  to 
that  eflect*  upon  the  clear  intention  of  the  tes- 
tator.   Dmoet  V.  Scott,  3S 
See  MixKD  Fvirn. 

WITNESS. 

Where  the  wife  is  one  of  several  persons  elaim- 
in£  to  be  entitled  as  next  of  kin,  to  share  in  re- 
nduary  property,  which  is  under  the  adminis- 


tration of  a*eourt  of  equity,  the  husband  is  not 
a  competent  witness,  'upon  an  iaspe  to  prove 
her  consanguinity  to  the  testator.  Gregg  ▼. 
Taylor,  .19 

WRIT  OF  ERROR. 

After  a  writ  of  error  non  proe^d  in  the  exchequer 
chamber,  the  plaintiff  in  error  brought  a  writ 
of  error  returnable  in  parliament,  which  reci- 
ted that  the  judgment  of  the  court  below  had 
been  aflirmed  in  the  exchequer  chamber ;  th6 
latter  writ  was  superseded  with  costs.'  In  the' 
matter  of  PUukett  and  Bonner,  155 
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ARauKD  AND  DKTEEMINBD   IN 


THE  HIGH  COURT  OF  CHANCERY 


Tarletow  V.  Dtsr.    Barnes  v.  Wilson. 

1829;  June  16,35;  July  31. 

A  aecoxid  order  to  amend,  obtained  by  petition  of  coiine,  is  irregular,  though  obtained  before 

answer. 
The  acceptance  of  the  20«.  costs  by  the  clerk  in  court  of  the  defendant,  is  a  waiver  of  the  irregu* 

larity  of  a  second  order  to  amend  obtained  as  of  course. 

The  original  bill  had  been  filed  in  1803,  and  amended  in  1804.  In  Febru- 
ary, 1826,  a  bill  of  revivor  and  supplement  was  filed  by  the  assignees  of  one 
of  the  original  plaintifi*8,  and  the  personal  representatives  of  the  others.  In 
September,  1826,  the  defendant  Wilson,  put  in  his  answer  to  this  bill  of  re- 
vivor and  supplement.  On  the  14th  of  June,  1828,  the  plaintiffs  obtained  an 
order  to  amend  the  bill  of  revivor  and  supplement,  and  in  the  same  month 
the  amendments  were  made.  No  answers  had  been  put  in  to  this  amended 
bill,  when,  on  the  23d  of  February,  1829,  another  order  to  amend  the  bill 
of  supplement  and  revivor  was  obtained,  under  which  a  re-amended  bill  of 
revivor  and  supplement  was  filed  ;  and  afterwards,  on  the  6th  of 
June,  the  plaintiffs  again  obtained,  by  ^petition  at  the  rolls  a  com-  [*2] 
mon  order  to  amend  the  bill  of  revivor  and  supplement  on  payment  of 
20^.  co8ts.(a) 

A  motion  was  now  made  on  behalf  of  the  defendont  Wilson,  to  discharge 
the  order  of  the  6th  of  June. 

The  objection  to  the  regularity  of  the  order  was,  that  previous  orders  to 
amend  had  heen  obtained,  and  that  the  bill  of  revivor  and  supplement  had 

(si  The  order  was  as  follows : — 

'*  Upon  the  humble  petition  of  the  plafntiA  m  the  said  supplemental  suit  this  day  preferred  unto 
the  right  honorable  the  Master  of  the  Rolls,  for  reasons  therein  contained,  it  is  ordered,  that  the 
petitioners  be  at  liberty  to  amend  their  bill  of  revivor  and  supplement,  as  they  may  be  advised,  on 
payment  of  30s.  costs,  the  petitioners  undertaking  to  amend  their  said  bill  of  revivor  and  supple- 
ment within  three  weeks  from  this  time." 
Vol.  I.  1 
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been  actually  amended  before  the  6th  of  June  ;  and,  therefore,  that,  according, 
to  the  13th  order,  no  further  leave  to  araiend  could  ba  obtained,  except  upon 
notice. 

Mr.  Bickersteth  and  Mr.  Lowndes,  for  the  defendant  Wilson. 

Mr.  Home  and  Mr.  Spence,  contra,  produced  the  receipt  of  the  defen- 
dant's clerk  in  court  for  the  20^.  costs,  and  contended  that  the  acceptance 
of  the  costs  was  a  waiver  of  any  irregularity  which  might  be  imputed  to  the 
order. 

They  further  contended  that  the  order  of  the  6th  of  June,  was  strictly 
regular;  because  ilic  thirteenth  ord^^r  applied  only  to  cases  of  amendment 
made  after  answers  had  heen  filed  to  the  bill,  as  it  stood  when  the 
[*3J  order  of  amendment  was  obtained.  When  the  thirteenth*  •order 
says,  "Thrit  the  plainliff  shall  be  at  liberty,  before  filing  a  repli- 
cation, to  obtain  upon  motion  or  petition,  without  notice,  an  order  for  leave 
to  amend  the  bill,  but  no  further  leave  to  amend  shall  be  granted  before 
replication,"  except  on  certain  conditions,  the  plainliff  is  supposed  to  be 
in  a  situation  to  file  a  replication^:  and  it  cannot  be  doubted  that,  before 
appearance,  a  plaintiff  may  amend  repeatedly  under  orders  of  course.  He 
enjoys  the  same  privilege,  till  the  defendants  have  answered.  The  object  of 
the  new  order  was,  to  prevent  the  delay  and  vexation  of  successive  amend- 
ments ;  but  there  can  be  neither  delay  nor  vexation,  when  the  defendants 
have  not  answered ;  for,  by  putting  in  their  answers,  it  is  always  in  their 
power  to  deprive  the  plaintiff  of  this  prerogative.  This  construction  of  the 
<irder  is  further  fortified  by  the  concluding  clause,  which  directs  that  no 
order  to  amend  shall  be  obtained  before  replication,  unless  within  six  weeks 
after  the  last  of  the  answers  is  to  be  deemed  sufficient.  Every  part  of 
the  order  has  reference  to  the  amendment  of  a  bill,  to  which  the  defendants 
have  filed  ahswers ;  and  it  does  not  apply  to  the  amendment  of  a  record 
which  has  not  been  answered. 

Mr.  Bickersteth f  in  reply. 

The  Lord  Chancellor  : — As  to  the  construction  of  the  thirteenth  order,  I 
have  no  doubt.  In  the  new  orders,  the  filing  of  the  replication  is  taken  as 
a  fixed  stage  in  the  progress  of  the  cause  ;  and  one  course  is  to  be  followed 
before  the  plaintiff  reaches  that  stage,  and  a  different  course  afterwards.  The 
fifteenth  order  lays  down  the  rule  as  to  amendment  after  repHcation  filed  ; 
the  thirteenth  order  applies  to  the  whole  course  of  the  cause  previous 
[•4]  to  the  filing  of  a  replication.  Any  time  before  replicatioa  filed,  •the 
plaintiff  may  obtain  one  order  to  amend  ;  but  after  he  has  amended 
once,  he  must  conform  to  the  regulations  prescribed  by  the  thirteenth  order, 
whether  answers  have  been  filed  or  not.[l] 

[1]  Vide  Mendizahel  v.  HulUtt,  post,  324.    Bird  v.  Htutler,  post,  335. 
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The  only  doubt  I  entertain  is,  whether  the  acceptance  of  the  costs  is  a 
waiver  of  the  irregularity. 


June  25. — A  similar  motion  to  discharge  the  order  of  the  6th  of  June  was 
made  on  behalf  of  other  two  defendants  by  the  Solicitor  General  and  Mr. 
Knight. 

A  party,  they  argued,  though  bound  by  the  acts  of  his  solicitor,  was  not 
bound  by  the  acts  of  a  clerk  in  court,  who  was  not  also  his  solicitor  :  the  so- 
licitor had  the  conduct  of  the  cause  ;  the  clerk  in  court  was  a  mere  formal 
instrument,  who  was  practically  a  stranger  to  the  proceedings.  The  clerk  in 
court,  was  not  bound  to  know,  and,  in  fact,  was  not  likely  to  know,  whether 
the  order  giving  leave  to  amend  was  regular  or  not ;  and  there  could  be  no 
waiver  of  an  irregularity,  of  which  the  party  had  at  the  time  no  knowledge. 
The  acceptance  of  the  costs  was  an  act  done  by  the  clerk  in  court  of  his  own 
accord,  without  the  privity  of  the  defendant  dr  of  the  defendant's  solicitor  ;  it 
was  an  act  into  which  he  was  led  by  the  conduct  of  the  plaintiffs,  who  ob- 
tained an  order  irregularly,  and  represented  it  as  regular.  A  formal  act  of 
this  kind,  done  in  compliance  with  the  usual  routine  of  the  office,  could  not 
bind  the  rights  of  the  client.(a) 

Besides,  the  thirteenth  order  was  imperative.  The  rule  was  laid  down  for 
the  general  benefit  of  suitors  ;  and  a  parly  could  not,  by  any  act  of  his,  give 
a  plaintiff  a  right  to  do  what  the  orders  of  the  court  had  declared  the  plaintiff 
should  not  do. 

•Mr.  Spence^  contra,  referred  to  a  case  of  Hair  v.   WoodbridgeJ^b)    [•S] 

r  (a)  See  HughtB  ▼.  DumbeU,  I  RuweU,  317. 

(6)  The  following  atatement  of  the  caae  of  Hair  ▼.  Woodbridge  has  been  commonicated  to 
'he  reporter : — 

HAia  V,  WOODBRIDGB. 

1825 ;  Jane  17. 

The  plaintiff  having  amended  the  bill,  issued  an  attachment  against  the  defendant  for  want  of 
answer ;  and  yarioua  other  proceedings  followed  upon  the  attachment,  which  created  considera- 
ble expense. 

The  plaintiff  afterwards  filed  a  bill  of  revivor,  from  which,  and  from  subsequent  inquiries  made 
by  the  defendant,  it  appeared  that,  at  the  time  of  the  amendment,  the  suit  was  abated,  and, 
therefore,  that  the  amendment  and  all  the  subsequent  proceedings  were  irregular. 

Upon  this,  the  defendant  moved  to  set  aside  all  the  proceedings,  subsequent  to  the  abatement,  fOf 
irregularity. 

The  plaintifT  relied  on  a  receipt  for  the  20«.  costs  given  by  the  agent  of  the  defendant's  clerk  in 
court,  and  dated  after  the  abatement 

The  defendant  proved  by  affidavit,  that  neither  his  clerk  in  court  nor  his  solicitor  knew  of  the 
abatement,  till  long  after  the  acceptance  of  the  costs. 

The  motion  was  refused  by  Sir  John  Leach  with  costs. 

On  appeal.  Lord  Eldon  also  refused  the  motion  with  costs  ;  holding,  '*  that  all  must  be  taken  to 
have  known  of  the  abatement ;  and  that  the  receipt  of  costs  was  a  waiver,  and  so  far  as  the 
defendant  was  concerned,  cured  the  defect  even  of  the  subsequent  proceedings." 

Mr.  Hart,  for  the  defendant. 

Mr.  Barber^  for  the  plaintiff. 
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decided  by  Lord  Eldon  in  1825.  If  a  party  was  to  be  bound  by  the 
acts  of  his  solicitor,  still  more  reasonable  was  it  that  he   should  be  bound 

by  the  acts  of  his  clerk  in  court;  for  not  only  was  the  latter 
[*6]    *boiind  to  know,  but  he  was  the  person  who  had  the  best  means  of 

knowing  all  the  previous  proceedings  in  the  cause. 


The  motion  stood  over,  in  order  that  a  certificate  might  be  obtained  from 
some  of  the  most  experienced  clerks  in  court,  with  respect  to  the  effect  of 
the  acceptance  of  the  20^.  costs  as  a  waiver. 

The  following  certificate  was  returned  : — "  We,  the  undersigned  clerks  in 
court,  humbly  certify  to  your  Lordship,  that  we  are  of  opinion,  that,  in  a 
general  view,  by  accepting  the  costs  under  an  order  for  amending  a  bill,  the 
clerk  in  court  binds  his  client  against  objecting  to  the  order  for  irregularity. 
Yet  we  trust  that  the  court  will  in  all  cases  be  guided  by  the  circumstances 
under  which  such  costs  have  been  accepted,  before  it  precludes  the  defend- 
ant from  objecting  to  the  irregularity  of  the  order.  We  are  not  aware 
that  any  case  has  been  reported  upon  the  point. 
(Signed) 

"  Thomas  Smith.  John  Baines, 

"  S.  Sandys.  Geo.  Jackson. 

''  C.  Blandy.  Richard  Mills. 

"  Geo.  Gatty.  S.  H.  Lbwin. 

*'  Joseph  Bicknbll.  W.  £.  M.  Sheri^ooo.^ 

July  31. — The  Lord  Chancellor  : — The  question  is,  whether  the  irregu- 
larity of  the  order  to  amend  has  been  waived  by  the  clerk  in  court's  accep- 
tance of  the  costs,  (a) 

(a)  A  similar  question  arose  before  the  Vice-Chancellor  in 

The  Kino  of  Sfain  v.  Hullitt. 

1830;  Februarys 

It  is  irregular  to  obtain  an  order  to  amend,  when  more  than  six  weeks  have  elapsed  from  the  time 
when  the  answer  of  all  the  defendants,  who  are  stated  to  be  within  the  jurisdiction,  is  to  be 
deemed  sufficient,  though  no  answer  has  been  filed  by  another  person,  alleged  to  be  out  of  the 
jurisdiotion,  against  whom  process  is  prayed,  when  he  shall  come  within  the  jurisdiction. 

In  that  case  Justo  de  Machado  was  stated  by  the  bill  to  be  resident  out  of  the  jurisdiction,  and 
process  was  prayed  against  him,  when  he  should  come  within  the  jurisdiction.  He  had  never  ap- 
peared. The  only  other  persons  against  whom  process  was  prayed,  were  the  defendants  HuUett 
and  Widder ;  and  they  had  answered  in  July,  1838. 

On  the  18th  of  January,  1830,  the  following  order  to  amend  was  obtained  as  of  course. 

"  Between  the  king  of  Spain,  plaintiff;  and  John  HuUett,  Charies  Widder,  and  another,  defend- 
ants. 

"  Upon  motion,  &c.  it  was  alleged,  that  the  plaintiff  having  exhibited  his  bill  in  this  court  against 
the  defendants,  the  above-named  defendants  put  in  their  answer  on  the  10th  day  of  July,  1828 ; 
that  the  plaiutiff  has  not  filed  a  replication,  and  is  since  advised  to  amend  his  bill,  and  the  defend- 
ant, Justo  de  Machado,  has  not  yet  put  in  his  answer  thereto,  and  in  regard  the  plauitiff  has  not 
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•The  clerk  in  court  and  the  solicitor  are  identified  ;  the  acceptance  of   f*7j 
the  costs  by  the  former  is  the  same  as  acceptance  by  the  latter.    It  is 
said,  that,  in  this  particular  case,  the  clerk  in  court  had  no  knowledge 
of  the  preyious  proceedings.     But  he  either  knew  or  ought  to  *haTe    [*8l 
known,  thai  there  had  been  a  previous  amendment ;  and,  besides,  he 
not  only  accepted  the  costs,  but  retained  them  till  the  time  of  the  motion. 

*It  was  suggested  that  the  thirteenth  order  could  not  be  waived.    [^9] 
That  is  a  misapprehension.    The  parties  may  consent  to  permit  an 
amendment,  which  is  not  conformable  to  the  orders  of  the  court. 

Motion  refused.[l'| 

obtained  any  order  for  liberty  to  amend  his  bill,  It  wan  therefore  prayed,  that  the  plaintiff  may  be  at 
liberty  to  amend  hia  bill,  as  he  shall  be  advised,  npou  payment  of  20«.  costs  to  the  defendants  John 
Hollett  and  Charles  Widder,  and  without  costs  as  to  the  defendant  Justo  de  Machado,  amendingr 
his  office  copy  thereof,  and  which  is  ordered  accordingly,  the  plaintiff  undertaking  to  amend  his  bill 
within  three  weeks  fh>m  this  time. 

Mr.  Pepya  and  Mr  J.  l^lf#se/^  for  the  defendants  HuUett  and  Widder,  mored  to  discharge  this 
order  for  irregularity,  on  the  ground  that  it  had  not  been  obtained  within  six  weeks  after  the  an- 
swer of  the  only  penons,  who  were  made  defendants  effectually, was  to  be  deemed  sufficient'  *)  The 
allegation,  that  there  was  a  defendant  who  had  not  put  in  his  answer,  waa  an  evasion  of  the  rule ; 
for  a* person,  who  was  stated  to  be  out  of  the  jurisdiction  and  who  had  not  appeared,  could  not  be 
conadered  a  defendant  within  the  meaning  of  the  thirteenth  order. 

Sir  Charlu  Wetherell  and  Mr.  Wheatley,  contra,  insisted,  that  Machado  was  a  defendant  within 
the  meaning  of  the  last  clause  of  the  thirteenth  order,  and  that,  so  long  as  he  had  not  answered» 
the  plaintiff  was  at  liberty  to  amend. 

The  Vicx-Chancbllor  discharged  the  order  as  irregular. 

The  clerk  in  court  of  the  defendants  HuUett  and  Widder  had  accepted  the  20«.  costs ;  but,  in  the 
argument,  no  allusion  was  made  to  that  circumstance  on  either  side. 


March  8. — ^Before  the  order  of  the  Viee-Chancellor,  discharging  the  order  of  the  18th  of  Janu- 
ary was  drawn  up,  the  solicitor  of  the  plaintiff  sent  an  intimation  to  the  solicitor  of  the  defendants 
that  he  intended  to  move  that  the  order  of  the  Vice-Chancellor  might  be  discharged ;  and  accord- 
ingly, after  the  order  had  been  passed  and  entered,  a  motion  to  discharge  it  was  made  on  behalf  of 
the  plaintiff.  The  ground  of  the  motion  was,  that  the  acceptance  of  the  30«.  costs  was  a  waiver  of 
the  irregularity ;  and  the  decisiou  of  the  Lord  Chancellor  in  Tarht&n  v.  Dyer  was  referred  to. 

On  the  other  hand  it  was  argued,  that  the  plaintiff,  having  omitted  to  take  advantage  of  the  al- 
leged waiver  on  the  hearbg  of  the  motion,  could  not  avail  himself  of  it  now  ;  and  that  the  present 
case  was  distinguishable  from  that  of  Tarleton  v.  Dyer,  inasmuch  as  the  order  of  the  18th  of  Jan- 
uary contained  allegations  which  were  not  true  in  point  of  fact. 

The  VicB-CHANCBLLoa  was  of  oinnion  that  the  case  canie  within  the  principle  of  Tarleten  ▼. 
Dyer,  and  discharged  his  former  order,  but  directed  the  plaintiff  to  pay  to  tho  defendants  the  costs 
of  the  application. 

(*)  "  No  order  to  amend  shall  be  made  before  replication,  either  without  notice  or  upon  affidavit 
hi  manner  hereinbefore  mentioned,  unless  such  order  be  obtained  within  six  weeks  after  the  answer, 
if  there  be  only  one  defendant,  or  after  the  last  of  the  answers,  if  there  be  two  or  more  defendants, 
is  to  be  deemed  sufficient."    Order  XIII. 

[1]  Vide  BosioellY.  Tucker,  1  Keen,  188.    TraiUr,  BuU,  I  Beav.  475.. 
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[•10]      ^Between  James  Worthington  Livesey  and  Mary  Carter  Livb- 
SEY,  AND  Harding  Livesey,  infants,  by  James  Worthington 
Livesey,  their  Brother  and  next  Friend,  Plaintiffs ;  and  Martin  Live- 
sey, AND   Jane  his  Wipe,  John  Armstrong,  Eliza  Livesey^  Edmund 
Worthington  Livesey,  and  qthers.  Defendants. 

1829;  November  3. 

By  the  direction  of  A.,  a  bill  was  filed  for  the  administration  of  a  testator's  assets,  in  which  A.  and 
his  infant  brother  and  sister,  by  A.  as  their  next  friend,  were  plaintiffii ;  D.,  their  elder  brother, 
who  had  an  interest  adverse  to  theirs,  and  was  one  of  the  defendants,  acted  as  solicitor  in  the 
country  for  the  plaintifis,  and  the  suit  was  conducted  by  his  town  agents :  after  the  sister  had 
attained  her  full  age,  D.  died,  having  appointed  her  his  executrix :  A.  gave  notice  to  the  per- 
sons, who  had  been  the  town  agents  of  D.,  not  to  take  any  proceedings  in  his  name,  and  the  sis- 
ter appointed  them  to  act  as  soliciton  for  her :  held*  that  A.  was  not  entitled  to  have  the  papers 
connected  with  the  cause  delivered  over  to  him,  though  he  offered  to  satisfy  any  lien  which  might 
be  claimed  against  them. 

The  sister  filed  a  bill  of  revivor  after  the  death  of  D.,  and  made  A.  and  his  infant  brother  defendants : 
A.  and  the  brother,  after  notice  of  that  bill,  filed  another  bill  of  revivor  :  this  second  bill  was  or- 
dered to  be  taken  off  the  file ;  and  the  court  held,  that  an  alleged  defect  of  parties  in  the  frame  of 
the  first  bill  of  revivor  afibrded  no  reason  for  allowing  the  second  bill  of  revivor  to  remain  on 
the  file. 

The  suit  ^as  instituted  in  1822,  for  the  administration  of  the  assets  of  Dr. 
Worthington,  the  grand  father  of  the  plaintiffs.(a)  Their  elder  brother,  the  de- 
fendant Edmund  W.  Livesey,  a  solicitor  at  Liverpool,  had  a  considerable  in* 
terest  under  the  grand  father^s  will,  adverse  to  theirs  ;  and  Ellis  &  Co.,  his 
agents  in  London,  had  conducted  the  suit  on  his  part  and  that  of  the  plaintiffs. 
Mary  Carter  Livesey,  one  of  the  infant  plaintiffs,  attained  her  full  age  in 
July,  1825.  In  May,  1827,  E.  W.  Livesey  died;  and  the  adverse  interest, 
ivhich  had  been  in  him,  became  vested  in  Mary  Carter  Livesey,  as  his  execu- 
trix and  residuary  legatee.  Shortly  afterwards,  James  Worthington  Livesey, 
who  was  the  sole  adult  plaintiff  at  the  institution  of  the  suit,  gave  no- 
[*11]  tice  to  Ellis  &  Co.  not  *to  t^ke  any  proceedings  in  his  name  ;  and, 
at  the  same  time,  Mary  Carter  Livesey  retained  them  as  her  solicitors. 

On  the  motion  of  James  Worthington  Livesey,  the  Vice-Chancellor  had 
made  an  order  that  Ellis  &  Co.  should  deliver  up  the  papers  to  him  on  the 
payment  of  what,  on  taxation,  should  be  found  due  to  them  in  respect  of  the 
costs  of  the  suit. 

Mary  Carter  Livesey  now  moved  jhat  the  order  might  be  discharged. 

It  appeared,  by  the  affidavit  of  James  Worthington  Livesey,  that,  originally, 
he  had  given  authority  to  his  brother  E.  W.  Livesey,  as  his  solicitor,  to  insti- 
tute the  suit,  and  conduct  it.  But,  in  the  course  of  the  proceedings,  Ellis  &, 
Co.  communicated  immediately  with  James  Worthington  Livesey,  and  re- 
ceived instructions  and  directions  from  him  personally.  They  alleged,  that, 
on  those  occasions,  they  considered  him  as  the  agent  of  his  brother  Edmund. 

*See  Liveteyy,  Livesey,  3  Russell,  287. 
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Mr.  Bickersteih  and  Mr.  Knight^  in  support  of  the  motion.  Tn  point  of 
fact,  Ellis  &  Co.  never  were  the  solicitor  of  the  plaintiflfs,  but  were  merely 
the  town  agents,  of  E.  W.  Livesey  the  actual  solicitor  of  the  parties  ;  and, 
consequently,  the  order  is  erroneous,  since  it  treats  them  not  as  agents,  but  as 
solicitors.  The  papers  being  in  their  hands  as  the  agents  of  E.  W.  Livesey, 
what  right  can  one  or  two  out  of  three  plaintiffs  have  to  call  for  a  delivery  of 
the  papers  ? — especially  when  the  executrix  of  the  solicitor,  whose  agents 
Ellis  &  Co.  were,  requires  them  to  retain  tho^e  papers.  It  is  alleged, 
ihat  a  large  balance  is  due  to  Ellis  &  Co.  from  E.  W.  Livesey, 
•exclusive  of  the  costs  of  the  suit ;  and  Mary  Carter  Livesey  swears  [*12] 
that  she  believes  that  James  Worthington  Livesey  is  indebted  to  the  • 

estate  of  his  deceased  brother.    These  papers,  therefore,  may  be  subject  to  a 
lien  far  beyond  the  unsatisfied  costs  of  the  suit. 

The  Solicitor  General  and  Mr.  J.  Russell^  contra  : — Sometimes  Ellis  &  Co. 
seem  to  have  considered  themselves  merely  as  agents ;  and  at  other  times, 
they  have  unquestionably  acted  as  the  solicitors  of  the  plaintiffs  ;  but,  by  the 
law  of  the  court,  they  must  be  considered  as  solicitors  and  not  as  agents. 
They  were  acting  for  plaintiffs,  of  whom  two  were  infants.  Edmund,  the 
alleged  solicitor,  was  a  defendant,  having  an  interest  adverse  to  that  of  his 
younger  brothers  and  sisters.  Ellis  &  Co.  must  have  know  from  the  plead- 
ings in  the  cause,  and  they  are  expressly  apprised  by  letters  set  forth  in  the 
affidavits,  that  E.  W.  Livesey  had  a  material  interest  hostile  to  that  of  the  in- 
fants ;  and  officers  of  the  court,  who  de  fctcto  do  all  that  solicitors  would  do 
for  infant  plaintiffs,  (and  it  is  not  shown  that  Edmund  did  any  part  of  the 
duty  of  a  solicitor,)  will  not  be  permitted  to  say,  "  We  have  not  been  the  so- 
licitors of  these  infants ;  we  were  only  the  agents  of  a  defendant  having  an 
interest  adverse  to  theirs,  and  that  defendant  was  their  solicitor." 

A  defendant,  having  an  interest  adverse  to  infant  plaintiffs,  cannot  be  the 
solicitor,  by  whose  acts,  as  solicitor,  those  plaintiffs  are  to  be  bound  ;  if  he  is 
not  the  soUcitor  of  all,  he  is  not  the  solicitor  of  any.  It  would  be  of  dangerous 
consequence,  if,  in  family  suits,  such  as  this  is,  officers  of  the  court,  acting  as 
Ellis  &  Co.  have  acted  here,  should  not  be  regarded  as  being  de  facto  the  so- 
licitors of  the  plaintiffs,  on  whose  behalf  they  have  conducted  the  suit. 

*But  suppose  Ellis  ck  Co.  to  have  been,  not  the  solicitors  of  the  [*ld] 
plaintiffs,  but  merely  the  agents  of  the  solicitor,  they  have  no  right 
to  retain  the  papers.  The  solicitor  is  now  dead  ;  the  clients  have  a  right  to 
the  possession  of  the  papers  ;  and  if  Ellis  dc  Co.  insist  on  a  lien  for  costs, 
those  costs  must  be  taxed,  in  order  that  the  amount  of  the  lien  may  be  as- 
certained. If  it  be  suggested  that  Mary  Carter  Livesey,  as  the  executrix  of 
the  deceased  solicitor,  has  a  lien  on  the  papers  for  a  balance  due  to  that  soli- 
citor, we  are  willing  to  satisfy  that  lien.  The  lien  of  the  agent,  as  against 
the  client,  may  extend  to  less,  but  cannot  extend  to  more,  than  the  lien  of  the 
solicitor ;  and  we  offer  to  satisfy  that  lien,  estimated  in  either  way. 

The  suit  was  originally  instituted  by  the  direction  of  James  Worthington 
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Livesey,  and  he,  as  the  sole  adult  plaintiff,  was  alone  answerable,  and  still 
is  answerable,  for  the  costs.  The  papers  must  have  come  into  the  hands  of 
the  solicitor,  or  the  solicitor's  agents,  as  acting  for  James  Worthington  Live- 
sey :  and,  the  day  before  Mary  Carter  Livesey  came  of  age,  it  is  clear  that 
James  Worthington  Livesey,  upon  his  satisfying  the  solicitor's  lien,  might  at 
any  time  have  required  the  papers  to  be  delivered  to  him.  What  has  since 
happened  to  deprive  him  of  that  right  ?  Had  Mary  Carter  Livesey,  when 
she  came  of  age,  insisted  on  having  the  papers  delivered  over  to  her,  and  on 
having  the  conduct  of  the  suit,  she  could  not  have  succeeded ;  if  she  was 
dissatisfied  with  the  proceedings,  she  might  have  applied  to  have  her  name 
struck  out,  and  to  be  made  a  defendant ;  but  she  could  have  done  nothing 
more.  Can  she,  by  acquiescing  in  the  proceedings  for  some  time,  acquire 
a  greater  right  against  her  co-plaintiffs,  than  if  she  had  claimed  the  conduct 

of  the  suit  as  soon  as  she  came  of  age  ? 
[•14J        •Ellis  &  Co.  have  no  right  to  the  possession  of  the  papers  ;   and 

their  possession  must  be  considered  as  the  possession  of  Mary  Carter 
Livesey,  considered  either  as  the  executrix  of  the  deceased  solicitor,  or  as 
having  been  originally  a  co-plaintiff.  As  representing  the  deceased  solicitor, 
her  right  can  only  be  to  have  his  lien  satisfied  ;  as  having  been  originally  an 
infant  plaintiff,  her  rights  cannot  extend  to  more  than  to  have  the  inspec- 
tion and  use  of  the  papers  in  matters  connected  with  the  interest  in  respect  of 
which  she  was  made  a  co-plaintiff.  The  papers  must  be  delivered  to  one  of 
the  two  contending  parties  :  and  the  question  is,  which  has  the  better  right  to 
appoint  a  solicitor  instead  of  the  solicitor  who  is  dead,  and  to  have  the  con- 
duct of  the  suit  ?  Two  out  of  three  co-plaintiffs, — one  of  these  two  having 
been  originally  the  sole  adult  plaintiff,  and  the  next  friend  of  the  other  two, 
— must  prevail  over  the  pretensions  of  the  third  co-plaintiff.  On  general 
grounds,  the  majority  of  plaintiffs,  including  the  person  who  originally 
authorized  the  institution  of  the  suit,  and  was  responsible  for  the  costs,  and 
retained  the  solicitor,  are  entitled  to  a  preference  over  one  single  co-plaintiff, 
who  was  originally  a  party  by  one  of  that  majority  as  her  next  friend  ;  and, 
in  the  present  case,  these  grounds  derive  additional  strength  from  the  circum- 
stance, that  this  lady,  by  having  acquired  the  adverse  interest  of  a  deceased 
defendant,  is  herself  to  be  considered  as  substantially  a  defendant  to  the 
suit ;  so  that,  even  if  she  were  willing  to  concur  with  her  brothers  in  the 
prosecution  of  the  suit,  it  would  be  improper  to  permit  her  to  continue  to 
fill  the  character  of  a  plaintiff. 

Mr.   Bickersteth,  in  reply  : —  The   motion   relates,   not   to  the   conduct 

of  the  suit,  but  to  the  possession  of  the  papers.  We  do  not  say 
[*15]    *that  we  are  entitled  to  have  the  conduct  of  the  suit,  or  to  have  the 

exclusive   possession   of  the  papers  ;    we  merely  contend  that  the 

papers  are  not  to  be  taken  out  of  the  hands  of  Ellis  &  Co.,  in  order  to  be 

placed  in  the  hands  of  a  solicitor  appointed  by  James  Worthington  Livesey. 

The  Lord  Chancellor  : — I  consider  E,  W.  Livesey  as  having  been  in 


CASES  IN  CHANCERY.  16 

1889. — Livesey  v.  LivcB^y. 

point  of  fact  the  solicitor  of  the  plaintiffs ;  and  the  propriety  of  his  appoint- 
ment does  not  come  into  question  for  the  purposes  of  this  motion.  Whatever 
impropriety  there  might  be  in  the  appointment,  it  was  the  act  of  James 
WorAington  Livesey.  Ellis  &  Co.  were  the  agents  of  E.  W.  Li?e8ey :  and 
these  papers  came  into  their  possession  as  his  agents.  They  are,  therefore, 
held  by  them  for  the  benefit  of  all  the  clients  ;  and  one  or  two  of  the  plaintiffs 
are  not  entitled  to  demand  the  delivery  of  them,  without  the  concurrence  of 
the  third.    Let  the  order  of  the  Vice-Chancellor  be  discharged. 


A  similar  order  for  the  delivery  of  papers  had  been*  made  by  the  Vice- 
Chancellor  in  a  cause  for  the  administration  of  the  grand  mother's  estate,  in 
which  there  was  another  adult  plaintiff,  who  supported  the  application  of 
James  Worthington  Livesey ;  so  that  a  greater  proportion  of  the  wliole  in- 
terest, represented  by  all  the  plaintiffs,  was  there  opposed  to  Mary  Carter 
Livesey,  than  in  the  suit  relating  to  the  grand  father's  property.  The  Lord 
Chancellor  discharged  that  order  likewise. 


The  will  of  E.  W.  Livesey^  being  contested  in  the  ecclesiastical  court, 
was  not  proved  till  June,  1828 ;  and  shortly  afterwards,  Mary  Carter 
Livesey  filed  a  bill  *of  revivor.  The  defendants  to  it  were  her  two  ['IS] 
brothers,  who  had  previously  been  co-plaintiffs  with  her,  and  all  the 
persons  who  had  been  defendants  to  the  original  bill,  except  John  Armstrong, 
the  surviving  trustee  under  the  testator's  will.  The  original  decree  directed 
an  account  against  him ;  but  the  bill  of  revivor  alleged  that  he  was  dead,  and 
had  not  possessed  himself  of  any  pan  of  the  trust  property.  On  the  29th  of 
July,  James  Worthington  Livesey  appeared  to  this  bill ;  and,  on  the  6th  of 
August,  he  and  his  infant  brother,  after  a  previous  application  to  Mary  Carter 
Livesey  not  to  proceed  in  reviving  a  suit  which  she  had  no  right  to  prosecute, 
and  which  they  meant  to  carry  on  with  due  diUgence,  filed  a  bill  of  revivor, 
stating  that  she  had  acquired  an  interest  adverse  to  theirs,  and  neither  would 
nor  could  any  longer  concur  with  them  as  co-plaintiffs.  The  defendants  to 
this  bill  were  Mary  Carter  Livesey,  such  of  the  parties  defendants  to  the 
original  bill  as  were  living,  and  the  real  and  personal  representatives  of  Arm- 
strong. 

On  the  26th  of  August,  Mary  Carter  Livesey  obtained  an  order  of  revivor 
on  her  bill ;  and,  on  the  following  day,  her  two  brothers  obtained  an  order  to 
revive  in  tEeir  suit. 

With  the  motion  relating  to  the  custody  of  the  papers,  there  was  combined 
an  application  on  the  part  of  Mary  Carter  Livesey,  that  the  bill  of  revivor 
filed  by  James  Worthington  Livesey  and  Harding  Livesey  might  be  taken  off 
the  file  for  irregularity,  and  that  the  order  of  revivor  obtained  by  them  might 
be  discharged. 

In  support  of  the  application  it  was  said,  that  Mary  Carter  Livesey  had 
obtained  priority  of  suit,  and  that  James  Worthington  Livesey  and  his  in- 

VoL.  L  2 
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fant  brother,  having  appeared  to  her  bill,  and  having  notice  of  her 
[*17]    *proceedings,  were  not  entitled  to  file  another  bill  of  revivor,  which 

was  altogether  unnecessary. 
On  the  other  side  it  was  contended,  that,  though,  after  a  decree,  any  party 
had  a  right  to  revive,  yet  a  defendant  could  not  make  herself  plaintiff  in  a  bill 
of  revivor,  and  convert  the  original  plaintiffs  into  defendants,  unless  those 
plaintiffs,  omitted  or  refused  to  revive  the  suit  with  due  diligence  ;  and,  in  like 
manner,  one  of  several  plaintiffs  had  no  right  to  convert  the  co-plaintiffs  into 
defendants,  unless  they  refused  to  be  themselves  active  in  remedying  the 
abatement.(a)  Mary  Carter  Livesey,  as  one  of  several  co-plaintiffs,  was 
guilty  of  irregularity  in  taking  upon  herself  to  file  a  bill  of  revivor  ;  the  ir- 
regularity was  the  greater,  because  she  was  originally  an  infant  co-plaintiff, 
having  no  share  in  the  conduct  of  the  suit,  and  incurring  no  liability  in  re- 
spect of  it ;  and  if  it  were  said,  that,  as  she  had  acquired  an  interest  adverse 
to  her  brothers,  she  could  no  longer  be  a  co-plaintiff  with  them,  the  answer 
was,  that  the  acquisition  of  the  interest  of  a  deceased  defendant  must  be  con- 
sidered as  placing  her  in  the  situation  of  that  defendant,  so  as  to  exclude  her 
from  the  right  of  reviving  the  suit,  until  the  other  plaintiffs  were  chargeable 
with  negligence  and  delay.  But  even  if  she  had  the  same  right  to  file  a  bill 
of  revivor  as  her  brothers,  her  bill  was  defective  ;  and  the  court  would  not 
order  a  proper  bill  of  revivor  to  be  taken  off  the  file,  because  another  party 
had  chosen  to  file  an  improper  bill.     The  decree  had  directed  accounts  against 

Armstrong,  which  had  not  been  taken ;  and  as  he  was  the  surviving 
[*18]    trustee,  *the  legal  interest  in  the  trust  property  had  become  vested  in 

his  representatives.  His  real  and  personal  representatives  were,  thwe* 
fore,  necessary  parties  to  the  suit ;  and,  under  the  order  of  revivor  obtained 
by  Mary  Carter  Livesey,  the  decree  could  not  be  prosecuted  with  effect.  She 
alleged  indeed,  in  her  bill  of  revivor,  that  Armstrong  did  not  possess  himself  of 
any  part  of  the  trust  property :  but  the  original  decree,  directing  an  account, 
showed  that  that  allegation  could  not  be  true,  unless  the  decree  were  erro- 
neous ;  and  the  mere  allegation  of  Mary  Carter  Livesey  could  not  deprive  the 
01  her  parlies  of  their  right  to  an  account,  which  the  decree  had  directed. 
Even  if  such  an  allegation  were  to  destroy  the  right  to  an  account,  it  could 
not  cure  the  defect  arising  from  the  want  of  any  representative  of  the  survi- 
ving trustee.  Such  imperfections  in  the  frame  of  Mary  Carter  Livesey's  suit 
were  a  sufficient  ground  for  refusing  the  motion,  or  at  least  for  a  reference  to 
the  master  to  inquire,  which  suit  of  revivor  ought  to  be  permitted  to  go  on. 

It  was  stated  in  reply,  that  the  rule,  which  prohibited  one  of  several  plain- 
tiffs from  alone  filing  a  bill  of  revivor,  unless  his  co-plaintiffs  refused  to  con- 
cur with  him,  did  not  apply  to  the  present  case ;  because  it  was  clear  from 
the  previous  conduct  of  the  parties,  as  well  as  from  the  nature  of  the  interest 

<*  It  was  likewiM  held,  that,  if  some  of  the  plaintifi  lefused  to  join  in  bringing  a  bill  of  reyivor, 
the  others  may  bring  such  bill,  and  make  those  who  refused  defendants."    1  Eq.  Abr.  2. 
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^which  Mary  Carter  Livesey  acquired  on  the  death  of  Edmund,  that  she  and 
her  brothers  could  not  continue  co-plaintiffs.  As  to  the  alleged  imperfection 
of  her  bill  of  revivor,  the  court  could  not  enter  into  the  consideration  of  that 
topic.    If  that  bill  were  defective,  the  defect  could  be  cured  by  amendment. 

The  Lord  Chancellor  held,  that,  Mary  Carter  Livesey's  bill  having  been 
first  filed,  James  Worthington  Livesey  had  no  right  to  file  another  bill 
of  revivor ;  and  •that  the  court  would  not  inquire,  in  this  stage  of  the    [*11>] 
proceedings,  whether  the  first  bill  was  or  was  not  defective  ;  for  any 
defect  in  it  might  be  cured  hereafter.[l] 


The  order  to  take  the  bill  of  revivor  off  the  file,  and  to  discharge  the  order 
of  revivor,  was  made  without  costs. [2] 


GiBBs  V.  Phillipson. 

1829;  Novembers 

A  peraon,  who  is  served  with  a  mbpana  ad  tettijicandum  in  London,  and  is  at  the  time  resident 

there,  is  not  protected  from  arrest  in  the  interval  between  the  service  of  the  subpoena  and  the 

day  appointed  for  his  examination. 
Semhle,  a  witness,  who  comes  to  London  in  order  to  be  examined,  is  protected  from  arrest  daring 

the  whole  time  that  he  remains  in  London  bona  fide  for  the  purpose  of  giving  evidence. 
A  witness  is  not  protected  in  going,  three  days  before  the  day  appointed  by  the  examiner  for  his 

examination,  to  the  solicitor's  office  to  look  at  the  intenoffaUmes,  with  a  view  to  prepare  himself 

to  give  his  evidence  accurately. 

This  was  the  petition  of  the  plaintiffs  and  of  James  Randolph,  described 
as  of  the  city  of  Bath,  praying  that  Randolph  might  be  discharged  out  of 
custody. 

It  staled,  that,  on  the  12th  of  September,  a  subpoena  to  testify  had  been 
served  on  Randolph  in  London ;  that  Randolph  being  informed  that,  in  con- 
sequence of  the  state  of  business  in  the  examiner's  oflSce,  bis  attendance 
would  not  be  required  till  after  the  6th  of  October,  went  into  Cambridgeshire, 
but  on  the  fifth  of  October,  returned  to  London,  for  the  express  purpose  of 
obeying  the  subpoena ;  that,  finally,  the  22d  of  October,  was  fixed  for  his 
examination,  and  he  was  served  with  a  notice  to  that  effect  under  the  hand 
of  the  examiner;  that  on  the  19th  of  October,  Randolph  being  then  in  Lon- 
don for  the  express  purpose  of  giving  evidence  in  obedience  to  the  subpoena, 
was  arrested  under  a  warrant  granted  by  the  sheriff  on  a  writ  of  capias  ad 
satisfaciendum^  while  he  was  on  his  way  to  the  office  of  the  plaintiff's 
solicitor,  ''  for  the  purpose  *of  looking  into  the  draft  of  the  interroga-    [''201 

[1]  Vide  Phmip»  V.  Clark,  7  Sfan.  831. 

[3]  Vide  Partridge  v.  Upborne,  4  Rnas.  195, 353,  and  notes,  ibid. 
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lories  exhibited  for  his  examinatioa,  in  order  to  prepare  himself  to  speak 
with  certainty  as  to  the  matters  required  to  be  elicited." 
There  was  an  affidavit  to  the  same  effect.(a) 

The  solicitor  of  the  creditor,  at  whose  suit  the  arrest  had  taken  place,  swore, 
that  Randolph,  to  avoid  his  creditors,  quitted  Bath,  in  1827;  that,  since  the 
commencement  of  1826,  he  had  frequently  seen  him  in  London ;  that  he 
believed  that  Randolph  had  been  resident  in  London  since  1827,  and  that 
the  allegations,  that  he  had  come  to  London  and  remained  there  for  the 
purpose  of  obeying  the  subpoena  and  giving  evidence,  were  delusiTO. 

The  Solicitor  General,  for  the  petition  : — ^The  subpoena  in  chancery  does 
not  fix  the  day  on  which  the  witness  is  to  attend  to  be  examined  ;  but  when 
once  a  day  is  appointed,  he  is  informed  of  it  by  a  note  under  the  hand  of  the 
examiner,  and  he  is  bound  to  attend  on  that  day.  Randolph  was  arrested 
not  only  after  he  had  been  served  with  the  subpoena,  but  after  he  had  re- 
ceived the  note  of  the  examiner,  fixing  the  22d  of  October,  and  while  he  was 
on  his  way  to  do  an  act  preparatory  to  his  examination.  He  is  entitled  to 
be  discharged,  both  because  his  arrest  was  within  the  time  to  which  his 
protection  would  extend,  and  because  it  took  place  while  he  was  engaged  in 
an  act  connected  with  his  obedience  to  the  subpoena. 

Mr.  PepySy  contra. 
[*21j  •The  Lord  Chanc^W-lor  : — ^In  September,  Randolph  was  served 
with  a  subpoena  in  London,  where,  I  must  assume,  his  residence  at 
that  time  was.  Being  afterwards  informed  that  his  examination  would  not 
take  place  for  some  time,  he  went  into  Cambridgeshire ;  and  thence  he  re- 
turned to  London — not  to  a  strange  place,  but  to  the  place  where  he  had  been 
served  with  the  subpoena ;  and,  finally,  he  was  informed  that  his  examination 
would  take  place  on  the  22d  of  October.  Under  these  circumstances,  he 
could  not  be  protected,  on  the  19th,  by  the  subpoena  and  the  notice  for  his 
examinatioh  on  the  22d. 

He  next  says,  that  he  ought  to  be  protected,  because,  when  he  was  arrest- 
ed, he  was  on  his  way  to  the  solicitor's  office  for  the  purpose  of  looking  at 
the  draft  of  the  interrogatories.  It  has  never  been  decided  that  a  witness  is 
entitled  to  protection  under  such  circumstances  ;  and,  on  the  same  principle 
on  which  this  application  proceeds,  a  person  might  claim  protection,  while 
going  to  the  solicitor  of  one  of  the  parties  to  an  action,  in  order  to  be  exam- 
ined, preparatory  to  his  giTing  evidence  in  a  court  of  law.  There  is  no  case 
which  would  justify  me  in  saying,  that  a  person  is  protected  in  going  to  the 
solicitor's  office  to  look  at  the  interrogatories,  as  preparatory  to  his  examina- 
tion as  a  witness. 
Had  Randolph  come  from  the  country  for  the  purpose  of  being  examined, 

(a)  Randolph  had  applied  to  Lord  Tenterden  to  be  diicharged ;  but  his  Lordship  refused  the  ap- 
plication. 
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he  would  have  been  protected  during  the  whole  time  of  his  remaining  here 
honafide  for  the  purpose  of  giving  his  testimony.[l] 

The  petition  was  dismissed  with  costs. 


•FeRNBS  v.   HtJTCHlNSON.  [*22] 

1629  ;  November  4,  December  9. 

If  a  defendant,  who  is  in  a  situation  to  dismiss  a  bill  by  an  order  of  course  Ua  want  of  prosecution, 
after  replication  filed,  does  not  avail  himself  of  his  rights,  but  permits  the  plaintiff  to  file  interro- 
gatories and  examine  witnesses,  he  cannot  afterwards  dismiss  the  bill  for  want  of  prosecution ; 
and  an  order  of  dismissal,  subsequently  obtamed,  will  be  discharged  for  irregularity. 

The  plaintiff,  without  having  been  served  with  notice  of  a  motion  to  dis- 
miss the  bill  for  want  of  prosecution,  filed  a  replication  to  the  answer  of  the 
defendant,  and  served  a  subpcena  to  rejoin  on  the  6tb  of  May  :  so  that,  ac- 
cording to  the  seventeenth  order,  he  ought  to  have  given  rules  to  produce  wit- 
nesses, and  ought  to  have  passed  publication,  in  Trinity  term  following ;  and, 
upon  his  default  in  so  doing,  the  defendant  was  at  liberty  to  have  dismissed 
his  bill  with  costs.  Trinity  term  ended  on  the  8th  of  July ;  and  nothing  was 
done  by  either  plaintiff  or  defendant  till  the  14th  of  July,  when  the  plaintiff 
filed  interrogatories  in  the  examiner's  office.  On  the  22d  of  that  month,  he 
proceeded  to  examine  two  witnesses,  after,  the  usual  notice  to  the  clerk  in 
court  of  the  defendant ;  and  he  was 'proceeding  to  examine  other  witnesses, 
when  the  defendant  presented  a  petition  of  course  at  the  rolls,  stating  that 
the  plaintiff  had  filed  a  replication,  and  served  a  subpoena  to  rejoin,  return- 
able on  the  6th  of  May,  and  that  no  proceedings  had  been  since  taken.  On 
that  petition  the  usual  order  was  made,  that  the  bill  should  stand  dismissed 
with  costs. 

The  plaintiff  now  moved  to  discharge  the  order  for  irregularity. 

The  Solicitor  General^  for  the  motion : — The  plaintiff,  if  he  did  not  avail 
himself  of  his  power  to  dismiss  the  bill  before  the  defendant  had  taken  any 
further  proceedings,  could  not  exercise  it  subsequently.  By  remain- 
ing passive,  and  not  obtaining  the  order  of  ^dismissal  immediately  after  [*23] 
the  expiration  of  Trinity  term,  he  induced  the  plaintiff  to  incur  the 
expense  of  filing  interrogatories,  and  of  bringing  up  his  witnesses  and  exam- 
ining them.  He  has  acquiesced  in  the  proceedings,  and  cannot  now  obtain 
an  order  which  will  annihilate  them;  he  has  waived  the  right  to  dismiss, 
which  he  once  possessed,  and  cannot  now  recall  it.  The  defendant,  who 
means  to  dismiss  a  bill  for  want  of  due  diligence  on  the  part  of  the  plaintiff, 

[1]  Vide  Norris  v.  Beach,  2  Johns.  Rep.  394.    Botoet  v.  Tuekerman,  7  Johns.  Rep.  338.    Sand- 
ford  V.  Chaee,  3  Cow.  381.    SneUing  v.  Watrous,  2  Paige,  314.    1  Dunl.  Praot  100. 
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must  himself  be  diligent  in  the  exercise  of  that  strict  right.     Anonymous 
cas€,{a) 

Mr.  Home^  contra : — The  seventeenth  order  does  not  limit  any  time  within 
ivhicb  the  application  to  dismiss  the  bill  must  be  made  ;  the  plaintiff,  by  not 
proceeding  with  the  cause,  put  the  defendant  in  a  situation  to  dismiss  it ;  and 
how  can  he,  by  any  act  of  his  own,  deprive  the  defendant  of  the  power  so  ac- 
quired ?    The  defendant  has  not  concurred  in  any  of  the  proceeding  of  the 
plaintiff ;  he  has  done  i^othing  to  induce  the  plaintiff  to  believe  that  he  meant 
to  waive  any  of  his  rights  ;  whatever  proceedings  the  plaintiff  has  taken,  have 
been  taken  at  his  own  risk.    If  the  court  should  be  of  opinion  that  the  bill 
ought  to  be  restored,  it  must  be  as  an  indulgence  to  the  plaintiff^  and  he  must 
pay  the  costs. 


December  9. — The  Lord  Chancbllor  : — Under  the  seventeenth  order,  the 
plaintiff  was  bound  to  give  rules  to  produce  witnesses  and  pass  publication  in 
Trinity  term.    The  term  ended  on  the  8th  of  July;  witnesses  had 
[*24]      not  then  been  produced,  nor  had  ^publication  passed  ;  and  the  defen- 
dant was  therefore  entitled  to  have  dismissed  the  bill  with   costs,  by 
an  order  of  course.    The  defendant,  however,  did  nothing.     On  the    14th  of 
July,  the  plaintiff  filed  his  interrogatories  in  the  examiner's  office  ;  on  the 
22d  of  July,  he  examined  two  witnesses,  after  the  usual  notice  to  the  defen- 
dant's clerk  in  court :  and  he  was  proceeding  to  examine  his  third  witness, 
when,  on  the  24th  of  July,  the  defendant  obtained  the  usual  order,  dismissing 
the  bill  for  want  of  prosecution,  with  costs.    The  question  is,  was  he  entitled 
to  obtain  this  order? 

I  am  of  opinion,  that,  under  these  circumstances,  the  defendant  was  not 
entitled  to  obtain  an  order  of  dismissal.  He  was  entitled  to  have  dismissed 
the  bill  at  the  end  of  the  term,  and  within  a  convenient  time  afterwards  :  be 
did  not  avail  himself  of  this  right ;  and  the  plaintiff  might  fairly  consider  that 
he  did  not  mean  to  dismiss  the  bill.  The  plaintiff  then  takes  a  step,  of  which 
he  gives  notice  to  the  defendant,  and  is  allowed  to  go  on.  The  defendant 
having  lain  by  during  the  whole  of  this  time,  and  having  had  distinct  notice 
that  the  plaintiff  was  proceeding  in  the  suit,  was  not  entitled  afterwards  to 
dismiss  the  bill  by  a  common  order. 

The  order  was  discharged  with  costs.  [1 J 

(a)  14VM.492. 

[1]  Vide  White  v.  Smithy  1  Keen,  381.  Strickland  v.  Strickland,  Cr.  &,  Ph.  151.  See  farther, 
«fl  to  waiver  by  taking  or  permitting  subsequent  steps  in  a  cause,  Pilchard  ▼.  Draper,  post,  191» 
198.  PeaenaU  v.  Coultart,  1  Keen,  184.  Lincoln  ▼.  Wright,  4  Beav.  172.  Hay  y.  Power,  2  Edw. 
Ch.  Rep.  494. 
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•In  the  matter  of  the  several  parishes  of  Llantrisant,  &c.    [•25] 

1839;  November?,  38. 

The  sixtieth  of  the  new  ordera  extends  to  the  prodaotion  of  books  and  papers  under  oiden  or  de- 
crees made  before  the  date  of  the  new  orders. 

The  roaster  is  to  exercise  the  discretion  given  him  by  the  sixtieth  order,  to  determine  what  books  or 
papers  shall  be  produced,  though  the  order  or  decree,  under  which  he  is  proceeding,  requires  the 
parties  to  produce,  on  oath,  aU  bookft  and  papers. 

The  petition  related  to  the  administration  of  a  charily.  By  an  order  of  the 
Master  of  the  Rolls,  dated  the  5th  of  November,  1827,  various  accounts  and 
inquiries  were  directed,  with  the  usual  clause  requiring  the  parties  to  produce 
before  the  master  upon  oath  all  deeds,  books,  papers,  and  writings  in  their 
custody  or  power,  relating  to  the  charity. 

Under  this  order  the  feoffees  of  the  charity  lands  carried  in  two  states  of 
facts ;  and,  in  proceeding  on  these  states  of  facts,  such  of  the  deeds,  books, 
maps,  and  surveys,  as  were  then  considered  necessary,  or  were  required  by 
the  other  party,  were  from  lime  to  lime  produced.     Afterwards  the  petitioners 
obtained  a  warrant,  requiring  the  feoffees  to  bring  into  the  master^s  office  all 
deeds,  maps,  papers,  and  writings  relating  to  the  charity  estates.     The  feoffees 
submitted  to  the  master,  that  many  of  the  maps  and  deeds  were  mere  evi- 
dences of  title  to  the  charity  lands,  and  could  be  of  no  use  in  prosecuting  the 
inquiries  and  accounts  directed  by  the  order ;  and  they  contended,  that,  ac- 
cording to  the  sixtieth  of  the  new  orders,(a)  he  ought  to  exercise  his 
discretion  *in  determining  what  books,  papers,  or  writings  should  be    [*26] 
produced.     The  master  refused  to  exercise  such  a  discretion,  and  on 
the  4th  of  December  granted  his  certificate,  that  they  "  had  not  brought  in 
before  him   upon  oath  the   several  deeds,  books,  papers,  and  writings,  in 
their  custody  or  power  relating  to  the  charity,  although  they  had  been  duly 
summoned  so  to  do.''    Upon  this  certificate  the  usual  four  day  order  was  ob 
tained. 

The  feoffees  moved  before  the  Lord  Chancellor,  that  the  order  of  the  4th 
of  December  might  be  discharged,  or  that  it  might  be  referred  to  the  master 
•  to  inquire  and  certify  what  deeds,  maps,  books,  papers,  and  writings  were 
proper  or  necessary  to  be  produced  before  him  for  the  purposes  of  the  order 
of  the  5th  of  November,  1827,  and  when  and  for  how  long  a  time  they  were 
to  be  left  in  his  office ;  and  that,  in  the  mean  time,  the  proceedings  under  the 
order  of  the  4th  of  December,  1828,  might  be  stayed. 

(«)  "  That,  where,  by  any  decree  or  order  of  the  court,  books,  papers,  or  writings  are  directed  to 
be  produced  before  the  master  for  the  purposes  of  such  decree  or  order,  it  shall  be  in  the  discretion  of 
the  master  to  determii^e  what  books,  papers,  or  writings  are  to  be  produced,  and  when,  and  for  how 
long  they  are  to  be  left  in  his  office ;  or  in  caae  he  shall  not  deem  it  necessary  that  such  books, 
I^peraoi  writmgs  should  be  left  ordepesited  in  his  office,  then  he  may  give  directions  for  the  inspec- 
tion thereof  by  the  parties  requiring  the  same,  at  such  time  and  in  such  manner  as  he  shall  deem  ex- 
pe<lient" 
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Mr.  Cockerel^  in  support  of  the  motion. 
Mr.  Wyatt^  contra. 


November  28. — The  Lord  Chancellor  : — By  the  original  order,  made  in 
November,  1827,  the  parties  were  required  to  produce  before  the  master  all 
deeds,  books,  papers,  and  writings  connected  with  the  charity,  which  was  the 
subject  of  the  petition.     In  November,  >828,  the  master  issued  his  warrant, 
requiring  the  trustees  of  the  charity  to;bring  into  his  office  all  deeds  and 
papers  relating  to  the  charity  estates.     The  parties  afterwards  attended  before 
him,  when  it  was  urged  on  behalf  of  the  trustees,  that  the  master 
[*27]    should  ^exercise  his  discretion,  according  to  the  sixtieth  of  the  new 
orders,  in  determining  what  books  and  papers  should  be  produced  be- 
fore him,  and  how  long  they  should  be  left  in  his  office.    The  master  was  of 
'  opinion  that  he  could  exercise  no  discretion  on  the  subject,  and  that  he  could 
only  certify  that  the  warrant  had  not  been  complied  with.     On  the  4th  of  De- 
cember, 1828,  he  granted  his  certificate  of  default;  and^  on  the  same  day, 
the  usual  order  was  obtained  from  the  court. 

I  have  seen  the  master,  tt  seems  to  have  been  his  opinion,  that,  as  the 
original  order,  requiring  the  production  of  the  papers,  bore  date  before  the 
issuing  of  the  new  orders,  it  was  doubtful  whether  the  sixtieth  order  was  ap- 
plicable to  such  a  case  ;  and  futher,  as  the  original  order  pronounced  by  the 
Master  of  the  Rolls  directed  that  all  papers  should  be  produced  on  oath,  he 
doubted  whether  he  had  any  discretion  to  decide  that  some  of  them  should 
not  be  produced. 

My  opinion  is,  that  the  sixtieth  order  applies  to  decrees  and  orders  made 
before,  as  well  as  to  those  made  after,  the  date  of  the  new  orders  ;  and  I  do 
not  think  that  there  is  any  necessity  for  altering  the  usual  language  of  decrees 
and  orders,  which  extends  to  all  books,  papers,  and  writings ;  but  that,  the 
terms  of  that  particular  decree  or  order  being  general  and  most  comprehensive, 
the  master  is,  nevertheless,  to  exercise  the  discretion  given  him  by  the  sixtieth 
order. 

The  order  of  the  4th  of  December  must,  therefore,  be  suspended ;  and  it 
must  be  referred  to  the  master  to  determine  what  books  and  papers  are  to  be 
producecl,  and  how  long  they  are  to  remain  in  his  office.[l] 

[1]  That  an  order  requiring  the  production  of  books,  &c.,  before  a  master  implies  also  an  autho- 
rity in  the  master  to  require  the  books,  Alo.,  to  be  left  with  him ;  we  Shirley  y.  Earl  Ferrert,  1 
MyL&Cr.304. 
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•Wagstapf  V,  Bryan.  [•28] 

RoujL — 1829  ;  November  9. 

Statements  in  an  answer  are  impertinent,  if  they  are  neither  called  for  by  the  bill  nor  material  to 

the  defence,  with  reference  to  the  order  or  decree  which  may  be  made  on  the  bilL 
Statements  in  an  answer  to  a  bill  of  revivor,  which  merely  show  irregrularity  and  misconduct  in  the 

former  proceeding?  in  the  suit,  are  impertinent 
Form  of  exceptions  for  impertinence  under  the  new  orders. 
An  exception  for  unpertinence  fails,  if  any  part  of  the  passage  included  in  it  be  not  impertinent. 

The  bill  in  this  case  was  merely  a  bill  of  revivor,  though  some  of  the  alle- 
gations, introducing  matter  which  was  only  matter  of  revivor,  were  stated  by 
way  of  supplement.  In  the  answer,  a  detailed  account  of  the  proceedings 
which  had  taken  place  in  the  suit,  and  which  were  referred  to  in  the  bill,  was 
introduced,  for  the  purpose  of  objecting  to  them  as  irregular  and  oppressive  ; 
and  it  was  insisted  that  some  of  the  orders,  which  had  been  made  in  the  cause, 
ought  to  be  set  aside,  and  that  money,  which  had  been  paid  out  of  court  under 
them,  ought  to  be  brought  back.  One  continuous  portion  of  this  statement 
extended  to  upwards  of  ninety  folios.  On  a  reference  for  impertinence,  the 
master  had  reported  that  the  answer  was  not  impertinent ;  and  to  his  report 
the  plaintiff  took  exceptions. 

Mr.  G.  Richards,  in  support  of  the  exceptions,  contended,  that  long  and 
prolix  statements  of  the  former  proceedings  in  an  answer  to  a  bill  of  revivor, 
were  altogether  irrelevant.  If  the  defendant  wished  to  complain  of  the  for- 
mer proceedings,  he  ought  to  have  preferred  his  complaint  by  a  motion  or  a 
petition. 

Mr.  Kindersleyy  contra,  contended,  that  the  party  had  a  right  to  place  on 
the  record  his  protest  against  the  course  of  procedure  which  the  plaintiff  had 
adopted ;  and  more  especially,  as  he  would  have  a  right  to  read  his  answer 
on  the  question  of  costs. 

The  Master  of  the  Bolls  :— The  question  is,  whether  long  state- 
ments, introduced  for  the  purpose  of  showing  that  there  has  been  •irre-  [•29] 
gularily  and  misconduct  in  the  proceedings  of  the  plaintiff,  are  im- 
pertinent, because  the  defendant  can  have  no  advantage  of  them  with  refer- 
ence to  the  order  of  revivor,  which  is  the  only  order  that  can  be  made  on  this 
bill.  In  my  opinion,  it  would  lead  to  great  oppression,  if  a  defendant  were 
at  liberty  to  introduce  into  his  answer  matter  of  which  he  can  have  no  advan- 
tage, with  reference  to  the  proceeding  which  he  is  called  on  to  answer. 

It  is  said,  that,*  on  the  question  of  costs,  the  defendant  might  have  the  bene- 
fit of  this  answer ;  as  he  would  then  have  a  right  to  have  it  read,  and  these 
statements  would  show  the  injustice  and  irregularity  of  the  plaintiff's  conduct. 
But  the  court,  if,  in  considering  the  question  of  coats,  these  statements  were 
pressed  on  its  attention,  would  say,  that  it  is  not  in  this  mode  that  proceedings 
in  a  suit  ought  to  be  complained  of;  that,  if  proceedings  are  irregular  or  op- 
pressive, parties  must  take  the  proper  course  to  remove  the  irregularity  or 
Vol.  I.  3 
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remedy  the  oppression  ;  and  that  a  judge  will  not  suppose  that  proceedings 
have  been  irregular  or  oppressive,  if  the  proper  course  to  complain  of  them 
has  not  been  taken. 

The  principle,  on  which  I  proceed,  is,  that  nothing  ought  to  remain  in  the 
answer,  except  that  which  is  called  for  by  the  bill,  or  would  be  material  to  the 
defence,  with  reference  to  the  order  or  decree  which  may  be  made  on  the 
bill.  This  answer,  therefore,  is  impertinent,  in  so  far  as  it  brings  forward  a 
case,  which  can  have  no  effect  upon  the  order  of  revivor.[l] 


Another  answer  to  the  same  bill  had  been  referred  for  impertinence 
[•30]  on  the  same  ground,  after  the  new  •orders  had  come  into  operation  ; 
and,  pursuant  to  the  sixth  of  those  orders,  exceptions  had  been  filed, 
describing  the  particular  passages  which  Were  considered  to  be  impertinent. 
Eacn  exception  included  a  great  portion  of  the  answer,  and  described  that 
portion  as  extending  from  a  specified  word  in  a  specified  folio,  to  another  spe- 
cified word  in  another  specified  folio. 

Mr.  Kindersley  objected  that  the  exceptions  were  bad  in  form.  Each  al- 
legation, he  said,  ought  to  have  been  the  subject  of  a  separate  exception,  as 
each  interrogatory  must  be  made  the  subject  of  a  separate  exception,  where 
the  answer  is  complained  of  for  insufficiency  ;  and  each  exception  ought  to 
have  stated  the  matter  complained  of  as  impertinent. 

The  Master  of  the  Rolls  held,  that  the  exceptions  were  right  in  point 
of  form.    The  only  object  of  the  sixth  order  Was,  to  inform  the  defendant 

[1  ]  In  the  answer  to  a  bill  of  revivor,  and  to  proaecute  the  decree  made  in  the  former  suit,  a  de- 
fendant is  not  entitled  to  resist  the  plaintiff's  right  to  revive  and  prosecute  the  decree,  by  stating 
matter  which  existed  at  the  time  of  the  decree,  or  which  has  arisen  since  ;  and  such  matter,  if 
stated,  is  impertinent  "  If,"  said  Lord  Cottenham,  "  the  proper  time  for  making  the  defence  has 
been  permitted  to  pass,  the  omission  Cannot  Be  supplied  in  this  manner,  and  if  new  matter  has  arisen 
varying  the  situation  of  the  parties,  other  means  exist  of  bringing  it  forward  ;  but  the  right  of  a 
party  to  prosecute  the  decree,  and  therefore  to  do  what  is  necessary  for  that  purpose,  cannot  de- 
pend upon  the  merits  of  the  decree.*'  Devaynet  v.  MorriM,  1  Myl.  &  Cr.  213.  But  it  has  been 
held  not  to  be  impertinent  for  defendants  to  state  in  their  answer  to  a  bill  of  revivor,  that  they  had 
become  certificated  bankrupts.  "  These  defendants,  by  their  answer,  do  represent,  what  they  had 
a  right  to  represent,  namely,  that  the  plaintifis  cannot  have  a  decree  against  them  in  the  same 
form,  as  it  might  have  been  made  at  the  time  when  they  put  in  their  answers  to  the  original  biU. 
And  though  it  is  true  that  the  objection  might  have  been  stated  at  the  bar,  at  the  hearing ;  yet  I 
think  that  it  is  by  no  means  incumbent  on  defendants  who  are  called  on  to  answer  a  bill  of  revivor, 
to  omit  any  facts  which  materially  conpem  the  decree.  In  my  opmion,  the  defendants  to  such 
a  bill,  in  case  they  are  required  to  answer  it,  have  the  same  right,  as  all  other  defendants  have, 
that  is,  to  state  in  their  answer,  such  facts  as  are  favorable  to  them,  as  showing  that  the  same 
decree  as  might  have  been  originally  made,  cannot  be  obtained  against  them  ;  notwithstanding 
these  facts  do  not  tend  to  show  that  the  plaintifli  are  not  entitled  to  revive  the  suit"  Shadwell 
V.  C,  Langley  v.  Fisher ,  10  Sim.  345.  A  defendant  cannot  set  up  in  his  answer  to  a  bill  of  revi- 
vor, matter  of  defence  which  had  been  admitted  by  the  answer  of  a  former  defendant,  to  whose 
rights  he  had  sacceeded.  So,  an  heir  at  law  id  his  answer  to  a  bill  to  establish  a  will,  admitted  that 
the  will  was  well  executed,  and  the  sanity  .of  this  testator.  The  heir  died  and  the  bill  was  re- 
vived against  his  heir  at  law,  who  disputed  the  execution  of  the  will  and  the  sanity  of  the  testa- 
tor: it  was  held  that  the  court  would  not  allow  him  to  do  so.    Livetey  v.  Harding,  Taml.  460. 
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ivhat  particular  parts  of  the  answer  were  complained  of  as  impertinent ;  and 
that  information  was  given  him  with  sufficient  certainity  by  this  mode  of  ex- 
cepting. 


The  greater  part  of  the  matter  included  in  each  exception  was  impertinent, 
according  to  the  principle  laid  down  by  the  Master  of  the  Rolls  in  deciding  on 
the  answer,  which  had  been  the  subject  of  the  first  reference  :  but,  with  re^r 
spect  to  the  answer  which  had  been  referred  under  the  new  orders,  Mr.  /JCm- 
dersley  submitted,  that  the  plaintiff  was  bound  to  make  out  that  the  whole  of 
the  passage  contained  in  each  exception  was  impertinent,  and  that,  if  any 
part  of  it,  however  short,  could  be  shown  to  be  not  impertinent,  the  whole  of 
that  exception  must  fail. 

*Mr.  G.  Richardsy  on  the  other  hand,  contended,  that,  if  part  of  [^31] 
the  matter  included  in  one  exception  was  impertinent  and  part  of  it 
not  impertinent,  the  court  would  allow  the  exception  as  to  so  much  of  the 
matter  as  was  impertinent,  and  disallowed  it  as  to  the  rest.  Such  had 
hitherto  been  the  usual  course  of  the  masters  in  proceedings  on  exceptions 
for  impertinence  ;  and  it  was  analogous  to  the  mode  of  proceeding  on  excep- 
tions for  insufficiency.  A  different  rule  would  force  a  party  to  make  each 
separate  allegation  the  subject  of  a  separate  exception,  which  would  occasion 
great  prolixity  and  expense. 

The  Master  of  the  Rolls  held,  that  each  exception  must  be  supported 
in  totOj  or  must  fail  all  together ;  that  the  exception  must  be  overruled,  if  it 
included  any  one  passage  which  was  not  impertinent :  and  that  the  sixth 
order  might  be  completely  evaded,  if  a  different  rule  were  adopted ;  because 
a  party  would  then  be  left  at  liberty  to  file  sweeping  general  exceptions, 
and  take  the  chance  of  succeeding  on  some  small  portion  of  a  vast  mass  of 
matter. 


The  defendant  succeeded  in  showing  that  each  exception  included  some 
passage  which  was  not  impertinent ;  and  the  exceptions  were  disallowed,[  I  ] 

[1]  That  an  exception  ooreringr  too  much  will  be  overruled,  aee  further  Pearnn  y.  Ktmpfi, 
1  Myl.  &  K.  312.  Byde  y.  MMterman,  Cr.  &  Ph.  265.  Tench  v.  Chiete,  1  6ei»T,  37| . 
Woods  v.  Woods,  10  Sim.  197,  the  duty  of  the  master  on  a  reference  for  impertinence,  ii  thui 
stated  by  Wigram,  V.  C.  **  The  duty  of  the  master  upon  a  reference  for  impertinence,  is  In 
the  first  place,  to  inform  himself  of  the  scope  of  the  bill,  in  order  that  he  may  see  what  decree, 
according  to  the  scope  of  the  bill,  the  court  may  make  at  the  hearing ; — ^not  what  decree  in 
his  jugdment  the  court  ought  to  make.  If  the  matter  be  pertinent  according  to  any  decree 
that  may  be  made  within  the  scope  of  the  bill,  it  cannot  be  held  impertinent  If,  according 
to  the  scope  of  the  bill,  the  matter  cannot  be  material  or  relevant,  then  it  is  impertinent."  Au 
tontey  General  t.  hosier,  2  Han,  89. 


83  CASES  IN  CHANCERY. 


1829. — Bingham  y.  Woodgate. 


[•32]  •Bingham  w.  Woodoate.[1] 

Rolls.— 1829 ;  November  10,  17. 

Where  a  customary  tenement  ia  freehold,  and  the  lord,  being  only  tenant  for  life  of  the  manor, 
purchaseB  the  fee  of  the  customary  tenement,  the  seignory  is  suspended  during  the  Kfe  of  the 
lord,  but  revives  at  his  death,  and  the  customary  tenement  descends  to  his  heir. 

Where  the  custom  of  a  manor  requires  a  bargain  and  sale,  as- well  as  a  surrender  and  admittance, 
to  pass  the  customary  tenement,  the  freehold  is  in  the  tenant,  and  not  in  the  lord. 

Under  family  settlements,  John  Lord  Muncaster  was  tenant  for  life  of 
the  manor  of  Muncaster,  remainder  to  his  first  and  other  sons  in  tail  male  ; 
remainder  to  his  brother  Lowther  for  life  ;  remainder  to  the  first  and  other 
sons  of  Lowther  in  tail  male.  John  Lord  Muncaster,  at  three  different 
times,  purchased  of  tenants  of  the  manor  certain  customary  tenements, 
which  were  conveyed  to  him  and  his  heirs.  On  each  of  these  three  occa- 
sions, the  vendor  conveyed  by  a  deed,  the  operative  words  of  which  were, 
'*  grant,  bargain,  and  sell,"(a)  and  in  which  the  premises  were  described 
*'  as  customary  ipessuages  and  tenements  within  the  manor  of  Muficaster, 
of  the  yearly  customary  fineable  rent"  of  a  specified  amount ;  and  he  also, 
at  a  court  holden  for  the  manor,  surrendered  the  premises  into  the  hands  of 
Lord  Muncaster,  to  the  use  of  him,  his  heirs  and  assigns. 

In  1812,  John  Lord  Muncaster  made  his  will,  whereby  he  devised  all  his 
manors,  lands,  and  hereditaments  to  trustees,  and  their  heirs,  upon  trust  to 
sell;  and  he  died  in  June,  1813,  leaving  his  only  child.  Lady  Balcarras, 
his  heiress  at  law,  and  heiress  by  the  custom.  Upon  his  death,  his  brother, 
Lowther  Lord  Muncaster,  became  tenant  for  life  of  the  manor.  He  died 
in  1817;  and  then  his  son  Augustus,  the  present  Lord  Muncaster,  who  was 
not  of  age  till  1823,  became  tenant  of  the  manor  in  tail  male,  and,  after- 
wards, by  suffering  a  recovery,  acquired  the  fee.  Lady  Balcarras 
[*33]  had  been  admitted  as  tenant  of  the  three  •customary  tenements  pur- 
chased by  her  father ;  and  the  admittance  stated  her  title  lo  be  by 
descent  from  him. 

The  suit  was  instituted  by  specialty  creditors,  for  the  administration  of  the 
estate  of  John  Lord  Muncaster.  Under  an  order  for  the  sale  of  his  freehold 
and  copyhold  estates,  the  three  customary  tenements,  which  he  had  bought, 
were  sold,  and  the  present  Lord  Muncaster  became  the  purchaser.  The 
usual  reference  as  to  title  was  then  made  ;  and,  before  the  master,  an  objec- 
tion was  taken,  that,  the  customary  estate  was  extinguished  by  the  convey- 
ance to  John  Lord  Muncaster  in  fee ;  that  the  three  customary  tenements,  as 
part  of  the  demesnes  of  the  manor,  became  subject  to  the  limitations  of  the 
manor  ;  and,  therefore,  that  they  did  not  pass  by  the  will  of  the  testator,  but 

(a)  In  one  of  the  conveyances  the  words  were  **  grant,  bargain,  sell,  and  surrender." 
[1]  S.  C.  Taml.  183. 
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that,  upon  bis  death,  and  the  death  of  his  brotlier,  they,  as  parcel  of  the  ma« 
nor,  became  vested  in  the  present  Lord  Muncaster  as  tenant  in  tail. 

The  certificate  of  the  steward  of  the  manor  as  to  the  customs  was  in  the 
following  words :  "  The  custom  of  the  manor  of  Muncaster,  in  all  cases,  re- 
quires a  customary  tenant,  disposing  of  his  customary  estate,  to  execute  a 
conveyance  to  the  purchaser  in  addition  to  the  surrender  and  admission.  On 
the  lord  of  the  manor  of  Muncaster  becoming  possessed  of  any  customary 
estate  within  the  manor,  the  same  would  become  free,  and,  if  regranted  to 
any  one,  would  require  a  deed  of  conveyance,  but  no  admission  to  this,  if  the 
lord  had  the  perpetual  right  in  the  manor.  I  cannot  find  a  single  instance, 
^here  the  lord  of  the  manor  of  Muncaster,  holding  in  perpetuity,  has  ever 
regranted  a  customary  estate  within  the  manor,  that  they  became  possessed 
of.  Every  purchase,  that  has  been  made,  is  still  held  in  the  family.  The 
abo?e  is  the  custom  of  the  manor  of  Muncaster." 

•The  master  reported  in  favor  of  the  title ;  and  to  his  report  excep-  [•34] 
tions  were  taken  by  the  purchaser. 

The  'question  on  the  argument  of  the  exceptions  was,  whether,  by  the 
union  of  the  fee  of  the  customary  tenement  with  the  lord's  estate  for  life  in 
the  manor,  the  customary  tenements  were  extinguished ;  or,  whether  they 
were  only  suspended  during  the  continuance  of  the  life  estate,  and,  on  the 
death  of  the  lord,  went  to  his  heir  at  law  or  devisee. 

The  heir  concurred  in  the  sale ;  and  there  was  no  question  between  the 
heir  and  the  devisees  in  trust. 

Mr.  Pepys  and  Mr.  Stuart^  in  support  of  the  exceptions : — It  has  been  de- 
cided in  8t,  Paul  v.  Viscount  Dudley  and  Ward,{a)  that,  if  a  lord,  tenant  for 
life  of  a  manor,  with  remainder  over,  purchases  copyhold  lands  holden  of  the 
manor,  and  takes  the  surrender  to  himself  and  his  heirs,  the  copyholds  are 
merged,  and  become  subject,  as  parcel  of  the  manor,  to  the  same  limitations 
with  it.  If,  therefore,  the  lands  purchased  by  Lord  Muncaster  had  been 
copyholds  in  name,  no  question  could  have  arisen :  and  Doe  ?.  Dancers J(b) 
shows,  that  the  same  principle  applies  to  other  customary  tenements  as  well 
as  to  copyholds.  In  Reay  v.  Huntington, (c)  Lord  Ellenborough,  speaking  of 
such  customary  estates  as  those  on  which  the  present  question  arises,  say8,j[c£) 
*^  although  these  appear  to  have  many  qualities  which  do  not  properly  and 
ordinarily  belong  to  villenage  tenure,  either  pure  or  privileged,  (and  out 
of  *one  or  other  of  these  species  of  villenage  all  copyhold  is  derived,)  r*35] 
and  also  have  some  which  savor  more  of  military  tenure  by  escnage 
uncertain,  which,  according  to  Littleton,  sec.  99,  is  knight's  service ;  and 
although  they  seem  to  want  some  of  the  characteristic  qualities  and  circum- 
stances which  are  considered  as  distinguishing  this  species  of  tenure,  viz.  the 
being  holden  at  the  will  of  the  lord,  and  also  the  usual  evidence  of  title  by 

(a)  15  Ves.  167.    See  alio  King  v.  Moody,  3  Sim.  dc  S.  579.         (ft)  7  East,  299. 
{e)  4  Eaat,  271.  {d)  4  East,  28?. 
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copy  of  court  roll,  and  are  alienable,  also,  contrary  to  the  usual  mode  by 
which  copyholds  are  aliened,  viz.  by  deed  and  admittance  thereon  (if,  indeed, 
they  could  be  immemorially  aliened  at  all  by  the  particular  species  of  deed 
stated  in  the  case,  ?iz.  a  bargain  and  sale,  which  at  common  law  could  only 
have  transferred  the  use  ;)  I  say,  notwithstanding  all  these  anomalous  circum- 
stances, it  seems  to  be  now  so  far  settled  in  courts  of  law,  that  these  custom- 
ary tenant-right  estates  are  not  freehold,  but  that  they  in  effect  fall  within  the 
same  consideration  as  copyholds,  that  the  quality  of  their  tenure  in  this  re- 
spect cannot  properly  any  longer  be  drawn  into  question.  In  the  case  of  Ste- 
phenson V.  Hall,(a)  Lord  Mansfield  and  Mr.  Justice  Denison  considered  it  to 
be  a  settled  point,  that,  in  the  case  of  customary  estates,  '  the  freehold  was  in 
the  lord.'  And,  in  the  very  late  case  of  Burrell  v.  Doc2(2,(6)  the  court  of  com- 
mon pleas  expressly  held  these  customary  tenant-right  estates  not  to  be  free- 
holds." These  customary  tenements,  therefore,  falling  within  the  same  con- 
sideration as  copyholds,  come  under  the  rule  established  in  Su  Paid  v. 
Dudley  and  Ward ;  and,  by  the  surrenders,  the  customary  estates  were  extin- 
guished. 

If  the  customary  estates  were  extinguished  by  the  surrenders,  the 
[*36]      admittance  of  Lady  Balcarras,  as  entitled  *by  descent  from  her  father, 

was  altogether  null  and  void  ;  nor  can  such  admittance  operate  as  a 
new  grant  by  the  lord.  Zauch  v.  Forsey{c)  Vernon  v.  VenumJ^d)  Holdfast  v. 
Clapham.[e) 

Mr.  Knight,  Mr.  Preston,  and  Mr.  Simpkinson,  against  the  exceptions. 
The  rule,  that  the  copyhold  is  extinguished,  if  the  copyholder  in  fee  surren- 
ders to  the  lord,  whatever  the  estate  of  the  lord  in  the  seignory  may  be,  is 
peculiar  to  copyholds  :  the  principle  of  it  is,  that,  in  contemplation  of  law,  the 
estate  of  the  copyholder  is  only  an  estate  at  the  will  of  the  lord,  and  that,  by 
surrender,  the  less  interest  is  merged  in  the  greater ;  and  neither  the  rule  nor 
the  principle  can  apply,  where  the  freehold  of  the  lands  is  in  the  tenant. 
.  Whether  the  freehold  be  in  the  tenant  or  in  the  lord,  is  matter  of  fact,  to  be 
ascertained,  in  each  particular  case,  by  the  mode  of  conveyance,  and  other 
circumstances  which  mark  the  quality  of  the  tenure.  Here  the  estate  will 
not  pass  by  surrender  and  admittance  :  there  must  be  a  conveyance  from  the 
grantor  to  the  grantee  ;  and  that  which  passes  by  the  conveyance  is  the  free- 
hold :  the  surrender  and  admittance  are  necessary,  only  to  mark  the  change 
of  tenancy.  In  Willan  v.  Lancaster,{g)  and  Hussey  v.  Grills,(h)  the  decisions 
proceeded  on  the  principle,  that  the  freehold  of  customary  lands,  holden  by  a 
tenure  similar  to  that  which  exists  here,  was  in  the  tenant,  and  not  in  the  lord. 

Crowther  v.  Oldfieldy{i)  Rogers  v.  Bradley. (k) 
[*37]         •The  question  then  is,  whether,  by  the  union  of  the  freehold  estate 

in  the  lands  with  the  seignory  during  the  life  of  John  Lord  Muncaster, 

(fl)  3  BurrowB,  1278.  (i)  3  Bob.  &,  Pul.  378.  (c^  7  East,  186. 

(d)  7  East.  8.  (e)  I  T.  R.  600.  (g)  3  Run.  109. 

ik)  Ajob.  299.  (I)  1  Salk.  364.  (it)  2  Vent.  143. 
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the  customary  freeholds  were  extinguished  or  only  supcnded  ?  The  rule, 
as  to  suspension  and  extinguishment,  is  laid  down  by  Lord  Ccke{a) — "  Sus- 
pense, in  legal  understanding,  is  taken,  when  a  seigniorie,  rent,  profit  appren- 
der,  &c.,  by  reason  of  unitie  of  possession  of  the  seigniorie,  rent,  &c.,  and  of 
the  land  out  of  which  they  issue,  are  not  in  esse  for  a  time  et  tunc  dormiunt^ 
but  may  be  reviyed  or  awaked  ;  and  they  are  said  to  be  extinguished,  when 
they  are  gone  for  ever,  et  tunc  moriuntur,  and  can  never  be  revived  ;  that  is 
when  one  man  hath  as  high  and  perdurable  an  estate  in  the  one  as  in  the 
other."  To  the  same  effect  are  sections  559,  560,  561,  and  562,  of  Littleton. 
Comyn^s  Digest,  Suspension,  (A)  &  (B).  Roe  v.  Vernon,{b)  Doe  on  the  de- 
mise of  Newby  v.  Jackson.{c)  The  doctrines  of  extinguishment  and  suspen- 
sion spring  from  a  rule  of  tenure,  that  no  one  can  be  lord  and  tenant  at  the 
same  time  ;  and  the  suspension  or  extinguishment  is  never  to  a  greater  extent 
than  that  to  which  the  estate  in  the  seignory  and  the  estate  in  the  land  are 
equal.  The  customary  estates,  therefore,  though  suspended  during  the  life  of 
John  Lord  Muncaster,  revived  on  his  death. 

Mr.  Roupell  and  Mr.  Lynch^  for  other  parties  in  the  same  interest. 

The  Master  of  the  Rolls  : — ^A  lord  of  a  manor,  who  was  tenant  for  life 
only,  purchased  the  fee  of  three  customary  tenements,  which  were 
*holden  of  the  manor,  and  which,  according  to  the  custom  of  the  man-  [*38] 
or,  were  conveyed  to  him  by  bargain  and  sale,  and  also  by  surrender.  * 
The  custom  of  the  manor  requiring  a  bargain  and  sale,  as  well  as  a  surrender 
and  admittance,  to  pass  the  customary  tenements,  they  are  plainly  freehold  ; 
and  St.  Paul  v.  Lord  Dudley,{d)  and  Doe  v.  Danvers,{e)  have,  therefore,  no 
application.  The  necessity  of  surrender  and  admittance  is  probably  a  rem- 
nant of  the  ancient  tenure  of  villenage,  and  does  not  affect  the  freehold  nature 
of  the  interest,  although  it  prevents  the  customary  tenement  from  being  strict- 
ly of  freehold  tenure, — ^a  distinction  which  is  well  established. 

The  question  then  is,  what  is  the  effect  of  the  union  of  the  fee  of  the  cus- 
tomary tenements  with  the  estate  for  life  of  the  lord  ?  If  the  lord,  had  been 
seised  of  the  fee  of  the  manor,  then  the  union  would  have  extinguished  the 
customary  tenements ;  but  extinguishment  takes  place  only  when  the  two 
estates  have  the  sa^ne  duration.  The  lord  being  tenant  for  life,  the  effect  of 
the  union  was  to  suspend  the  seignory  during  the  life  of  the  lord,  for  a  man 
cannot  at  the  same  time  be  lord  and  tenant ;  but,  at  the  death  of  the  lord,  the 
seigniory  was  revived,  and  the  fee  of  the  customary  tenements  descended  to 
his  heir  at  law.  This  doctrine  is  fully  stated  in  Littleton,  sections  559,  560, 
561,  and  in  Lord  Coke's  commentary  on  those  sections. 

The  master's  report  is,  therefore,  correct ;  and  the  exceptions  must  be 
overruled  .[1] 

(a)  Co.  litt  313,  a.  (h)  5  East,  51.  (c)  1  Bam.  &  Cfm.  455. 

(d)  15  Yea. )  67.  (c)  7  East,  299. 

[1]  This  case  came  ap  before  Lord  Brougham,  who  made  a  difierent  diapoaition  of  it  See  peat,  750. 
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[•39J  •Miles  v.  Langlet. 

RoLU.— 1829  ;  November  19. 

Where  the  poneanon  is  vaeaiit,  a  purchaser  is  not  boand  to  inqaire  of  the  lata  occupier,  what  was 
the  nature  of  his  title. 

Under  an  agreement  of  exchange  between  A.,  who  held  lands  under  a  college'  lease,  and  B.,  the 
owner  of  an  adjoining  estate,  B.  occupied  part  of  the  college  lands,  and  A.  had  occupied,  along 
with  the  residue  of  the  leasehold,  part  of  B.'s  estate  ;  A.  having  become  bankrupt,  the  college 
leasehold  was  sold,  and  was  described  in  the  particulars  of  sale,  as  "  late  the  residence  of  A.  ;** 
Held,  that  the  purchaser  was  not  to  be  considered  as  having  implied  notice  of  the  agreement  of 
exchange,  and  that  he  had  a  right  to  recover  by  ejectment  that  portion  of  the  leasehold  which 
was  in  B.*s  occupation. 

Trenchard  was  owner  of  the  Abbots  Leigh  estate,  which  consisted  partly 
of  certain  lands  called  Woodclose.  An  adjoining  messuage  and  certain  other 
lands,  of  which  one  acre  and  a  half  constituted  part  of  a  close  called  Cull- 
hays,  were  holden  by  Ames  Hellicar  under  the  college  of  Winchester,  by  a 
lease  for  twenty-one  years,  renewable  by  custom  at  the  end  of  every  seven 
years.  The  portion  of  Cullhays  comprised  in  Hellicar's  lease,  being  at  some 
distance  from  the  other  lands  demised  by  the  college,  had  been  in  the  occupa- 
tion of  Trenchard  :  and,  in  1798,  he  and  Hellicar  entered  into  an  agreement 
to  exchange  a  part  of  Woodclose,  which  was  immediately  adjoining  to  the 
college  lands,  for  Hellicar's  part  of  Cullhays  ;  the  exchange  being  to  continue 
so  long"  as  the  parties,  or  those  claiming  under  them,  were  entitled  to  the  re- 
spective properties. 

In  1810,  the  plaintiff  Miles  became  the  purchaser  of  the  Abbots  Leigh 
estate.  The  lands,  acquired  under  the  agreement  of  1798,  were  comprised 
in  the  conveyance  to  him  :  and  he  had  been,  ever  since  1810,  in  the  occupa- 
tion of  them,  and  had  enclosed  them  in  his  park. 

Ames  Helhcar  renewed  his  lease  from  time  to  time  ;  and  by  his  will,  dated 
in  1811,  devised  the  leasehold  to  his  son  Thomas  Hellicar.  He  died  ;  and 
Thomas  Hellicar  entered  into  possesision  of  that  part  of  Woodclose  which 
had  been  given  in  exchange  for  part  of  Collhays,  and  of  all  the  premises 

comprised  in  the  lease,  except  that  part  of  Cullhays. 
[MO]  *In  1819,  Thomas  Hellicar  became  bankrupt ;  and  his  assignees  put 
up  the  leasehold  to  sale  by  public  auction.  In  the  particulars  of  sale, 
the  premises  were  described  as  a  dwelling  house  with  lawn,  and  about  four 
acres  of  land  attached,(a)  two  hot  houses,  &c.,  ''  late  the  residence  of  Thomas 
Hellicar ;''  and  the  tenure  was  stated  to  be  leasehold  under  the  college,  at  a 
quit  rent  of  7/.  a  year.  Langley  became  the  purchaser.  At  the  time  of  the 
purchase,  he  had  no  actual  notice  of  the  agreement  of  exchange  between 
Trenchard  and  Ames  Hellicar ;  and  he  entered  into  possession  of  the  e.x- 
changed  part  of  Woodclose,  considering  it  to  be  land  comprised  in  the  lease 

(a)  This,  it  was  suggested  at  the  har,  was  the  description  of  the  premises  in  the  college  lease  ; 
the  lease,  as  stated  in  the  bill,  purported  to  demise  a  '*  messuage,  orchard,  garden,  stables,  and  five 
acres  of  land,  with  the  appnrtenanoes." 
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frcmi  the  college.  That  lease  he  renewed,  and  assigned  it  to  his  sisters  the 
defendants ;  who,  being  afterwards  informed  of  the  agraement  of  exchange 
entered  into  in  1798,  refused  to  ratify  it,  and  brought  an  ejectment  to  recover 
that  part  of  Cullhays  comprised  in  the  college  lease,  which,  ever  since  1798, 
had  been  in  the  possession  of  the  owners  of  Abbots  Leigh. 

The  present  bill  was  filed  for  an  injunction,  and  to  have  the  agreement  of 
exchange  specifically  performed. 

The  first  question  was,  whether  Langley,  having  the  legal  estate  in  that 
part  of  Cullhays  which  he  sought  to  recover,  was  bound  by  the  agreement  of 
exchange  between  Trenchard  and  the  elder  Hellicar.  That  question  de- 
pended upon  another,-^namely,  whether  Langley,  although  he  had  no  express 
notice  of  the  agreement,  had  not  implied  notice,  inasmuch  as,  at  the  time  of 
his  purchase,  the  plaintiff  was,  under  that  agreement,  in  possession  of  the  ex- 
changed part  of  Cullhays,  which  was  comprised  in  the  college  lease. 

*Sir  Charles  Wetherdl  and  Mr.  WUbrahamy  for  the  plaintiff.  The  [Ml] 
possession  of  a  tenant  or  occupier  is  notice  to  a  purchaser  of  the 
actual  interest  which  such  tenant  or  occupier  has  id  the  premises,  Daniels  v. 
Davis(m.{a)  Part  of  the  premises  which  Langley  bought,  were,  at  the  time 
of  the  purchase,  and  had  been,  for  many  years  before,  in  the  possession  of 
the  pl^ntiff  Miles :  Langley,  therefore,  had  notice  of  the  title  of  Miles — in 
other  words,  of  the  agreement  of  1798.  He  can  escape  from  this  conclusion 
only  by  saying,  that  he  did  not  know  that  the  lands  occupied  by  Miles 
were  part  of  the  lands  comprised  in  the  lease.  Whether  he  had  actual 
knowledge  of  the  fact  or  not,  is  inmiaterial;  every  purchaser  must  be 
presumed  to  know  what  the  lands  are  which  are  included  in  his  contract. 
Can  Langley  be  heard  to  say,  that  the  exchanged  portion  of  Cullhays  is 
part  of  the  leasehold  which  he  purchased,  and  yet  that  he  shall  be  con- 
sidered at  the  same  time  as  not  having  been  aware,  when  he  made  the 
purchase^,  that  the  leasehold  did  comprise  a  part  of  Cullhays  ? 

The  premises  are  described  in  the  particulars  of  sale  as  having  been  "  late 
the  residence  of  Thomas  Hellicar."  Thomas  Hellicar  had  occupied  part  of 
Woodclose  along  with  them ;  and  Langley  supposed  he  was  contracting  for 
premises  which  included  that  part  of  Woodclose.  He,  therefore,  had  im- 
plied notice  of  the  agrement,  under  which  Woodclose  had  been  occupied 
by  Thomas  Hellicar. 

In  short,  Langley  either  meant  to  purchase  the  premises  which  had  been 
actually  occupied  by  Hellicar,  or  he  meant  to  purchase  the  very  premises 
which  now  appear  to  be  comprised  in  the  college  lease.    In  the  one 
case,  *he  has  gotten  all  that  he  meant  to  get ;  in  the  other,  he  must      [*42] 
be  presumed  to  have  notice  of  the  title,  under  which  part  of  the  pre- 
mises, comprised  in  the  lease,  were  occupied  by  Miles.(6)    If  he  thought  he 

(a)  16  Ves.  349. 

(6)  Taylor  v.  Stibberty^  Ve*  Jan.  437.  HaU  v.  Smith,  14  Vesey,  436.  Allen y.  Anthony,  I 
Mer.  383. 
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yvas  purchasing  Callhays,  he  was  bound  to  inquire  of  Miles,  under  what  title 
he  held  it ;  and  if  he  forbore  to  make  such  inquiry,  in  consequence  of  his  not 
having  been  aware  that  he  was  purchasing  Cullhays,  he  surely  cannot  be  in  a 
better  situation  with  respect  to  his  rights  as  against  the  plaintiff,  than  if  Cull- 
hays  had  been  expressly  within  his  contemplation,  as  part  of  the  property  of 
which  he  intended  to  be  the  purchaser. 

Mr.  Tinney  and  Mr.  Benson^  contra. 

The  Master  of  the  Rolls  : — In  this  case  the  first  question  is,  whether 
the  Langleys  having  the  legal  estate  in  that  part  of  Cullhays,  which  they  have 
sought  to  recover,  are  bound  by  the  agreement  of  exchange  between  Trench- 
ard  and  Ames  Henniker.  And  it  has  been  argued  for  the  plaintiff,  that,  al- 
though Langley  had  no  express  notice  of  the  agreement,  yet  he  had  implied 
notice ;  because  the  plaintiff,  at  the  time  of  Langley's  purchase,  was  in  pos- 
session of  the  exchanged  part  of  Cullhays,  which  was  comprised  in  the  col- 
lege lease,  and,  therefore,  upon  the  principle  of  the  case  of  Daniels  v.  Davu 
son,  decided  by  Lord  Eldon,  Langley  must  be  taken  to  have  known  the  title 
under  which  the  plaintiff  held  the  exchanged  land. 

In  Daniels  v.  Davison[l]  Lord  Eldon  held,  that  a  purchaser  was  bound  to 
inquire  of  the  occupier  of  the  land  which  he  was  about  to  purchase, 
[*43]  what  was  the  title  *under  which  he  occupied,  and  was  therefor^  to  be 
considered  as  having  implied  notice  of  the  nature  of  that  title.[2] 
That  principle  has  no  application  here  ;  Langley  being  totally  ignorant  of  the 
fact,  that  the  plaintiff  occupied  any  land  comprised  in  the  lease  which  he  pur- 
chased,— the  exchanged  land  of  Woodclose  making  up  the  quantity  described 
in  the  college  lease.  If  it  be  said  that  Langley  ought  to  have  inquired  of  the 
bankrupt  Thomas  Hellicar,  what  was  the  nature  .of  the  title  under  which  he 
occupied  Woodclose,  the  answer  is,  that  the  bankrupt  was  not  then  in  the  oc- 
cupation of  Woodclose,  although  he  had  been  so  before  his  bankruptcy  ;  and 
Lord  Eldon's  principle  in  Daniels  v.  Davison  cannot,  where  the  possession  is 
vacant,  be  extended  to  the  last  occupier. 

My  opinion,  therefore,  is,  that,  as  Langley  had  no  notice,  either  express  or 
impUed,  of  the  equitable  agreement  under  which  the  plaintiff  claims,  the  de- 
fendants have  a  right  to  avail  themselves  of  their  legal  title ;  and  the  bill 
must  be  dismissed  with  costs.[3] 

[1]  Lord  Broagham  says,  in  MiUt  ▼.  Langley ,  2  Russ  &  M.  629,  "  It  has  always  been  considered 
that  Daniels  v.  Davison,  went  a  great  way  ;**  and  in  reference  to  the  same  case,— Wigram  V.  C. 
says,  it "  has  always  been  considered  an  extreme  case."  Jones  t.  Smith,  1  Hare,  62.  Story  J.  says, 
"  it  would  be  pushing  the  doctrine  of  constructive  notice  to  a  great  degree  of  extravagance  to  hold, 
that  the  purchaser  was  bound  to  know  not  only  the  title  of  the  party  in  pooMssion,  but  all  its  de- 
rivative sources."    Flagg  v.  Mann,  2  Sumn.  555. 

[2]  Vide  Hanhury  v.  Litchfield,  2  Myl.  &  K.  633.  Chsstsrman  v.  Gardener,  5  Johns.  Ch.  Rep. 
29.    Hoxie  v.  Carr,  1  Sumn.  193.  * 

[3]  Affirmed,  2  Russ.  &  M.  626.    And  see  Jones  v.  Smith,  1  Haro,  43, 60,  62. 
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Cockle  v.  Whitino. 

RoLiA— 1829  ;  November  dOi 

SembU,  if  a  bill  be  dismiawd  at  the  hearin(jr  with  costs,  and  the  plaintiff  be  then  oot  of  the  jarisdiction, 
and  the  plaifitiff't  suit  be  lo  fnyoloua  and  yezatloiiB,  that  the  bill  could  not  have  been  filed  bona 
fide  in  expectation  of  a  fayorable  deciee-H)rlf  the  aolicitorof  the  plaintiff  guarantee  his  client 
against  the  costs  of  the  suit — the  court,  upon  the  ^tition  of  the  defendant,  will  compel  the  so- 
licitor of  the  plaintiff  to  pay  the  taxed  costs. 

At  the  hearing  of  the  cause,  ia  July,  1829,  the  bill  had  been  dismissed 
with  costs ;  and,  the  plaintiff  having,  a  short  time  before,  left  England  on  a 
voyage,  to  the  South  Seas,  the  defendants  presented  a  petition,  praying 
that  the  solicitors  of  the  plaintiff  might  be  ordered  to  pay  to  them  the 
taxed  costs  of  the  suit,  or  that  *it  might  be  referred  to  the  master,  to  [*44] 
inquire  under  what  circumstances  the  suit  had  been  commenced  and 
carried  on. 

The  petition  was  founded  on  two  grounds ;  first,  that  the  suit  was  so 
frivolous  and  vexatious,  that  it  could  not  have  been  instituted  bonajide,  in 
expectation  of  a  favorable  decree  of  the  court,  but  was  intended  merely  for 
the  purpose  of  exacting  money  from  the  defendants,  as  the  price  of  avoiding 
litigation  ;  and,  secondly,  that  the  solicitor  of  the  plaintiff  had  guarantied 
his  client  against  the  expenses  of  the  suit,  and  that  it  was,  in  truth,  therefore, 
)he  suit  of  the  solicitor. 

Mr.  Knight  and  Mr.  /aco6  in  support  of  the  petition,  cited  Dungey  v. 
Angove.{a) 

Mr.  Bickersteth  and  Mr.  Phillimore^  contra. 

The  Master  of  the  Rolls  stated,  that,  if  the  petitioner  had  established 
either  of  the  two  grounds  upon  which  the  petition  proceeded,  he  would  have 
made  an  order  according  to  the  prayer  of  the  petition  ;  but  that  it  appeared  to 
him,  that  a  decree  in  favor  of  the  plaintiff  might,  under  the  circumstances, 
have  been  bona  fide  expected,  and  that  the  weight  of  ei^ence  was  against 
the  allegation,  that  the  solicitor  of  the  plaintiff  had  engaged  to  guarantee  his 
cHent  against  the  costs  of  the  suit. 

(a)2  Ves.iun.304,  313. 
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RoLiA— 1829  ;  November  19, 23. 

Where  a  lease  of  mines  is  taken  by  six  persons,  for  the  purpose  of  working  them  in  partnership, 
and  the  managing  partner  becomes,  in  the  course  of  such  management,  indebted  to  the  concern^ 
his  interest  in  the  partnenbip  is  in  the  first  place  applicable  to  satisfy  his  debt  to  the  concern. 

Where  an  annuity  is  granted  for  a  term  of  years,  to  be  paid  half  yearly,  and,  at  the  same  time,  pro- 
missory notes  are  ghren  by  the  grantee  for  the  payment  of  each  half-year's  annuity  when  it  be- 
comes due,  and  it  appears  that  the  several  half  yearly  payments  will  repay  the  purchase  money 
with  interest,  exceeding  the  rate  of  51,  per  cent,  the  transaction  is  usurious. 

In  this  case,  six  persons,  having  taken  a  lease  for  years  of  certain  mines,  and 
also  another  lease  of  the  surface  lands  under  which  the  mines  were  situated, 
worked  these  mines  and  occupied  the  surface  lands,  as  a  joint  and  partnership 
concern,  dividing  the  same  among  them  in  equal  shares.  One  of  these  six 
persons,  Turton  by  name,  assigned  his  shares  by  way  of  security  for  money 
advanced,  and  then  became  bankrupt.  He  had  been  manager  of  the  concern, 
and  was  greatly  indebted  to  it  at  the  time  of  his  hankruptry. 

The  present  bill  was  filed  by  such  of  the  original  partners  as  continued  to 
be  interested  in  the  concern,  and  by  other  persons  who  either  were  the  repre- 
sentatives of  deceased  original  partners,  or  claimed  as  purchasers  of  shares. 
The  prayer  was,  that  the  partnership  property  might  be  sold,  and  the  partner- 
ship accounts  taken,  and  that  it  might  be  declared  that  the  shares  of  the  part- 
ner, who  had  become  bankrupt,  ought,  in  the  first  place,  to  be  applied  in  re- 
paying to  the  partnership  the  debt  which  he  had  incurred  in  the  management 
of  the  concern. 

The  principal  question  in  the  cause  was,  whether  the  plaintiffs  were  en- 
titled to  the  relief  last  stated  :  the  defendants,  who  claimed  under  the  bank- 
rupt partner,  insisting,  that  the  common  principles  of  partnership  were  not 
applicable  to  the  case  of  mines,  which  were  of  the  nature  of  real  property. 

Mr.  Bickersteth  and  Mr.  Rolfe^  for  the  plaintiffs  : — As  the  mines  have  been 
worked,  and  the  surface  has  been  used  at  the  common  expense  of  all 
[•46]  the  partners,  and  •for  their  common  profit,  the  lease  must  be  con- 
sidered as  acquired  for  the  purposes  of  a  partnership  concern.  Such 
an  interest  in  mines  as  exists  here  is  considered,  not  as  a  joint  interest  in 
lands,  but  as  a  partnership  in  trade  :  Story  v.  Lord  Windscyr^^a)  Craw- 
shay  V.  MauleXh)  Jejfreys  v.  Smtik.[^*\c)  In  the  latter  case,  Lord  El- 
don(d)  adopts  and  sanctions  the  observation  of  Lord  Hardwicke,  "  that 
a  colliery  is  to  be  considered  in  the  nature  of  a  trade,  and  where  per- 
sons have  a  different  interest  in  it,  it  is  to  be  regarded  as  a  partnership." 
In  Crawshay  v.  MaulCy  Lord  Eldon,  speaking  of  leases  of  coal  mines  and 
iron  works,  say8,(c)  "  It  seems  diflicult  to  establish  that  this  is  an  interest 
in  land,  distinct  from  a  partnership  in  trade — a  mere  interest  in  land,  in  which 

(a)  2  Atk.  630.  (b)  1  Swanst  495.  (e)  1  Jac.  &  Walk.  398. 

{d)  1  Jac  &  Walk.  302.  (e;  1  Swaust  518. 

(•)  See  Jeffreyt  v.  Smith,  3  RuswU,  158. 


CASES  IN  CHANCERY.  48 

1 

18d9.--Feraday  y.  Wighiwick. 

a  partitioa  could  take  place ;  for  when  persons,  having  purchased  such  an 
interest,  manufacture  and  bring  to  market  the  produce  of  the  land,  as  one 
common  fund  to  be  sold  for  their  common  benefit,  it  may  be  contended  that 
they  have  entered  into  an  agreement,  which  gives  to  that  interest  the  nature, 
and  subjects  it  to  the  doctrines,  of  a  partnership  trade  :"  and  the  order  made 
in  that  case  amounted  to  a  decision,  that  the  lessees  were,  as  to  the  working 
of  the  mines,  partners  in  trade. 

The  consequence  is,  that  these  leases,  being  in  the  nature  of  general  part- 
nership property,  must  be  sold,  now  that  the  partnership  is  dissolved ;  and,  as 
each  partner's  portion  of  the  proceeds  of  the  sale  must  be  first  applied  in 
discharging  any  debt  which  may  be  due  from  him  to  the  company,  the  in- 
cumbrancers of  Turton's  shares,  and  Turton's  assignees,  will  not  be  entitled 
to  any  tiling,  till  the  whole  debt  is  satisfied  which  Turton  has  incurred  to  the 
concern. 

*Mr.  Lovaty  for  defendants  in  the  same  interest  with  the  plaintiffs.    [*47] 

Mr.  Tinneyy  for  the  assignees  of  Turton. 

Mr.  Pemberton  and  Mr.  Wilson^  for  incumbrancers  of  Turton's  shares, 
contra  : — Crawshay  v.  Maule  was  not  a  case,  in  which  tenants  gi  common 
of  certain  mines  concurred  in  working  them  and  selling  the  produce. (a)  In 
that  concern,  large  quantities  of  iron  were  manufactured,  sometimes  from 
the  materials  obtained  from  the  premises  which  were  in  lease  to  tlie  partners, 
and  sometimes  from  materials  purchased  elsewhere.  The  proprietors  were 
in  the  habit  of  making  very  considerable  purchases  of  iron  ore,  pig  iron, 
finers'  meul,  old  wrought  iron,  and  naval  and  ordnance  stores,  for  the  pur- 
pose of  manufacturing  these  materials  into  various  sorts  of  iron,  and  re-sell- 
ing them  in  a  manufactured  state ;  it  was  expressly  stated  that  these  pur- 
chases were  made  with  a  view  to  profit  by  manufacturing  the  articles  so 
bought  into  iron  for  resale,  and  not  merely  for  the  purpose  of  improving  by 
mixture  the  iron  of  the  works,  or  bringing  it  in  a  better  state  to  market :  and, 
from  the  first  establishment  of  the  works,  the  iron,  stone,  coal,  and  limestone, 
produced  from  tiie  mines  in  lease,  had  never  been  sold  in  their  natural  state, 
except  a  small  quantity  of  coal.  Under  such  circumstances,  it  was  impos- 
sible to  say,  that  there  was  not  a  partnership  trade ;  but  if  the  parties  had 
merely  concurred  in  working  mines  demised  to  them  as  tenants  in  common, 
Lord  Eldon  would  have  applied  a  different  rule  of  decision. (6)  "  With 
respect,"  said  he,  **  to  mere  joint  •interests  in  land,  I  apprehend  the  [•48] 
rule  to  be  different :  the  parties  then  becoming  tenants  in  common, 
each  cannot  call  upon  his  companions  to  concur  in  a  sale,  but  must  sell 
his  own  interest.  It  is  said  that  this  is  only  the  case  of  a  tenancy  in 
common  of  a  mine ;  if  so,  I  think  that  the  doctrine  with  respect  to  land 
would  apply,  and  not  the  doctrine  with  respect  to  trading  partnerships."  In 
Jefferys  v.   Smith,  the  order  for  the  appointment  of  a  receiver  proceeded, 

(a)  See  1  Swanst  524,  525.  (&)  1  Swanst  522,  523. 
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not  on  the  notion  that  the  court  was  dealing  with  a  trading  partnership,  but 
on  the  principle,  that,(a) ''  where  there  are  part  owners  of  a  mine,  and  they 
cannot  by  contract  agree  to  appoint  a  manager,  this  court  will  manage  it  for 
them.**  "  Here,"  says  Lord  Eldon,(6)  "  there  are  twenty  shares ;  and  if 
each  owner  may  employ  a  manager  and  set  of  workmen,  you  destroy  the 
subject  altogether ;  it  renders  it  impossible  to  carry  it  on.  It  appears  to  me, 
therefore,  upon  general  principles,  without  reference  to  the  particular  circum- 
stances of  any  case,  that,  where  persons  are  concerned  in  such  an  interest 
in  lands  as  a  mining  concern  is,  this  court  will  appoint  a  receiver,  although 
they  are  tenants  in  common  of  it."  There  is  no  case  which  carries  the 
doctrine  further  than  Crawshay  v.  Maule.  If  the  rules,  which  are  applicable 
to  common  trading  partnerships,  were  to  be  extended  to  part  owners  of  mines, 
it  is  difficult  to  foresee  what  consequences  would  follow,  affecting  interests  of 
the  greatest  magnitude,  and  placing  many  individuals  of  the  highest  rank 
and  fortune  in  situations  which  they  never  contemplated. 

If  this  mining  concern  had  been  a  partnership  in  trade,  it  would  have 
been  terminated  by  the  death  or  bankruptcy  of  any  of  the  parties  ;  and  none 
of  nhe  lessees  could  have  assigned  his  share,  with  the  concurrence 
[•49]  *of  the  rest.  Here  the  shares  were  transferable  without  the  concur- 
rence of  the  other  part  owners ;  and  the  concern  was  not  dissolved 
by  the  death  or  bankruptcy  of  any  of  them.  It  had,  therefore,  none  of  the 
characteristics  of  a  partnership. 

Even  if  we  call  this  concern  a  partnership,  it  must  be  conceded,  that  all 
the  usual  qualities  of  a  trading  partnership  do  not  belong  to  it :  and  by  what 
rule  are  we  to  distinguish  such  of  the  qualities  of  an  ordinary  trading  part- 
nership, as  belong  to  a  concern  like  this,  from  such  of  them  as  do  not  belong 
to  it  ? 

On  the  whole,  the  parties  interested  in  this  concern  must  be  considered  as 
tenants  in  common  of  the  mines  and  other  premises  comprised  in  the  leases ; 
and  one  tenant  in  common  of  real  esute  cannot,  in  respect  of  a  debt  due 
from  him  to  another  tenant  in  common,  claim  a  lien,  independently  of  specific 
contract,  on  his  debtor's  undivided  share  of  the  real  estate. 

Thb  Master  of  the  Rolls  : — ^The  general  principle  is,  that  all  property, 
acquired  for  the  purpose  of  a  trading  concern,  whether  it  be  of  a  personal  or 
real  nature,  is  to  be  considered  as  partnership  property,  and  is  to  be  first  ap- 
plied  accordingly  in  satisfaction  of  the  demands  of  the  partnership.  It  is 
true,  a  mining  concern  differs  in  some  particulars  from  a  common  partner- 
ship : — ^the  shares  are  assignable,  and  the  death  or  bankruptcy  of  the  holder 
of  shares  does  not  operate  as  a  dissolution : — but  it  has  been  repeatedly  held 
to  be  in  the  nature  of  a  trading  concern  [1 J     In  Crawshay  v.  Afotifc,  Lord 

(a)  1  Jao.  &  Walk.  302.  (6)  1  Jac  &  Walk.  303. 

[1]  « I  confen  (says  Sir  J.  Leach,  M.  R.)  I  have  for  some  yearn,  notwithstandin|f  older  an- 
thorittes,  considered  it  to  be  settled  that  all  property,  whatever  might  be  its  nature,  purchased 
with  partnenhip  capital  for  the  purposes  of  the  partnership  trade,  conUnued  to  be  partnerahip 
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Eldon  expressed  a  doubt,  whether,  if  person^  previously  entitled  as  tenants 
in  common  to  mines,  were  to  form  a  mining  concern,  the  general 
^principles  of  a  partnership  would  apply  to  such  a  case,  and  I  am  not  [*50] 
aware  that  the  particular  point  has  ever  been  decided  ;  but  the  distinc- 
tion here  is,  that  the  interest  in  the  mines  was  expressly  acquired  for  the 
purpose  of  a  partnership,  and  the  general  principle  is  therefore  to  be  applied 
to  it. 


The  defendant,  Wightwick,  claimed  under  Turton,  as  the  purchaser  of  an 
annuity  of  664Z.  IS^.  for  the  term  of  eleven  years  and  a  half.  This  annuity 
was  secured  on  Turton's  shares,  and  the  consideration  paid  for  it  was  a  sum 
of  40002.  The  purchase  deed  contained  a  covenant  to  pay  the  annuity  half 
yearly ;  and  the  bankrupt  also  gave  to  the  purchaser  twenty-three  promissory 
notes,  being  each  for  a  half  year's  payment,  payable  respectively  at  the  suc- 
cessive times  when  the  successive  half  yearly  instalments  of  the  annuity 
would  become  due.  It  appeared  in  evidence,  that  the  twenty-three  half 
yearly  payments  would  pay  the  sum  of  4000/.,  together  with  interest  at  nearly 
12/.  per  cent,  per  annum  ;  and  a  question  was  made,  whether  this  transaction 
was  usurious. 

Mr.  Bickerstethf  Mr.  Rolfe^  and  Mr.  Lovat : — Annuities  for  lives  have  been 
held  not  to  be  within  the  statute  against  usury,  because  the  principal  of  the 
purchase  money  is  put  in  hazard  by  reason  of  the  uncertain  duration  of  hu- 
man Ufe  ;  and  it  is  a  mere  contingency,  so  far  as  depends  on  the  contract  for 
the  purchase  of  the  annuity,  whether  the  grantee  will  ever  receive  back  the 
principal  sum  advanced  by  him.  Here  there  is  no  contingency ;  neither 
principal-  nor  interest  is  put  in  hazard  :  the  contract  is,  that,  in  consideration 
of  4000/.,  twenty-three  successive  half  yearly  payments  shall  be  made 
to  Wightwick;  and  the  amount  of  these  *  twenty-three  payments  is  [•SI] 
such  as  will  replace  the  4000/.,  with  12  per  cent,  interest.  Such  a 
contract  is  clearly  in  violation  of  the  statute.  In  Doe  v.  CroocA,(a)  Mr.  Jus- 
tice Bayley  says,  '*  In  that  case  (viz.,  the  case  of  a  life  annuity)  the  principal 
is  in  hazard'  from  the  uncertain  duration  of  life.  Here  it  is  in  the  nature  of 
an  annuity  for  years,  and  there  is  no  case  in  which  such  an  annuity  has  been 
held  not  to  be  usurious,  where,  on  calculation,  it  appeared  that  more  than  the 
principal,  together  with  legal  interest,  is  to  be  received." 

(a)  3BanL&Ald.660. 

capital,  and  to  have  to  every  intent,  the  quality  of  penonal  estate :  and  in  the  ease  of  Pereday  r. 
Wightwiekf  I  bad  no  intention  to  confine  the  principle  to  the  partnenhip  demands.  Lord  Eldon 
has  certainly  upon  several  occasions  expressed  such  an  opinion,  &c.  and  general  convenience  re- 
quiries  that  this  principle  should  be  adhered  to.*"  Phillips  v.  Phillipa,  1  Myl.  &  K.  649,  663.  Bui 
where  parties,  being  tenante  in  common  of  land,  agree  to  carry  on  farming  business,  which  is  not 
a  trade,  in  partnership,  apd  afterwards,  carry  on  some  trade,  as  collateral  to,  and  arising  out  of  the 
principal  business  of  farming,  upon  the  land,  the  land  is  not  converted  into  penonalty.  Randall 
v.Jtajuia//,7Sim.  271. 
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Mr.  Pemberton  and  Mr.  WiUon,  contfa : — The  only  authority,  cited  to  im- 
peach this  transaction,  is  the  dictum  of  Mr.  Justice  Bayley.  He  does  not  say, 
that  an  annuity  for  a  certain  number  of  years,  which  will,  in  the  whole,  yield 
more  than  the  amount  of  the  purchase  money  with  legal  interest,  is  usurious  ; 
but  he  states,  that  there  is  no  case  in  which  such  an  annuity  has  been  held  not 
to  be  usurious ;  and  in  that  assertion  he  \s  unquestionably  mistaken.  In 
Finch  Y.  Tanjieldy{a)  Tanfield,  in  consideration  of  566/.  135.  4(2.,  granted  to 
Finch  an  annuity  of  J30Z.  for  twenty-three  years.  In  Cotterell  v.  Harring- 
ton, {b)  a  rent  certain  of  20/.  for  eight  years,  and  a  contingent  rent  of  the  same 
amount  for  two  years  longer,  were  granted  in  consideration  of  1 10/.  These 
cases  were  held  not  to  be  within  the  statutes  of  usury ;  and  yet,  in  each  of 
them,  the  annuity  for  a  number  of  years  certain  would  exceed  the  amount  of 
the  purchase  money,  with  interest  at  10  per  cent.,(c)  which  was  then  the  legal 

rate.  In  Rowe  v.  Bell^sys^id)  the  contract  upon  a  loan  of  100/.,  made 
[•52]      in  June  or  July,  •was,  that  the  borrower  should  pay  to  the  lender  40/. 

upon  the  20th  of  January  and  20th  of  July,  by  equal  portions  annual- 
ly, next  after  the  20th  day  of  the  then  instant  month  of  July,  till  120/.  was 
paid.  This  exceeded  6/.  per  cent.,  which,  under  the  12.  Car.  2,  c.  13,  was 
the  legal  rate  of  interest.  But  it  was  held  that  the  contract  was  not  usurious, 
being  a  purchase  of  an  annuity  for  three  years.  Not  one  of  these  decisions 
has  ever  been  questioned  or  impeached ;  tliere  are  other  decisions  to  the  same 
efiect,(e)  and  there  is  no  decision  to  the  contrary.  The  transaction  between 
Wightwick  and  Turton  was  for  the  purchase  of  an  annuity,  and  not  for  a  loan 
of  money  :  Wightwick  swears  that  there  was  no  loan  nor  any  communication 
between  them  concerning  a  loan.  According  to  the  authorities,  therefore, 
Wightwick's  annuity  is  valid,  and  the  securities  cannot  be  impeached,  except 
by  introducing  into  our  law  a  new  principle  not  sanctioned  by  any  former  de- 
cision. 

The  Master  op  the  Rolls  : — With  respect  to  this  question  of  usury,  I 
shall  not  refer  to  the  old  cases  which  have  been  cited.  This,  in  effect,  is  an 
agreement  to  repay  the  principal  sum  of  4000/.,  with  interest,  by  twenty-three 
instalments  ;  and,  as  it  appears  that  the  interest  thus  paid  will  exceed  legal 
interest,  the  transaction  is  plainly  usurious.[l] 

{a\  1  And.  121,  pi.  169.  Cro.  Eliz  27.  (i)  Brownl.  180. 

(e)  37  Hen.  8,  c.  9,  and  13  Eliz.  c.  8.  {d)  Sid.  182. 

(e)  See  Vin.  Abr.  vol.  xxii.  Usury  (F).    Comyn  on  Usury,  43—71. 

11]  Vide  Chillingworth  v.  Chaiingworth,  8  Sim.  404. 
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•Lees  t?.  Ntjttall.[1]  [*53] 

RoLLi,— 1829;  November  24.  * 

If  an  agent,  employed  to  porchase  an  ettate,  becomes  the  purchaser  for  himself,  he  is  to  be  consider- 
ed as  a  trostee  for  his  principal. 

The  bill  prayed  that  the  defendant  Nuttall  might  be  declared  a  trustee  for 
the  plaintiff  Lees,  of  all  the  right  and  interest  which  he  had  acquired  in  a 
certain  estate,  and  that  he  might  be  decreed  to  conf  ey  such  right  and  interest, 
to  the  plaintiff. 

•  The  wife  of  the  plaintiff  and  her  sister,  as  administratrixes  of  their  father 
were  entitled  to  a  mortgage  debt  charged  on  the  premises  in  question ;  and 
the  plaintiff,  in  his  right  t)f  his  wife  and  with  the  sanction  of  the  sister,  had 
long  been  in  possession  of  the  premises  as  mortgagee.  He  was  desirous  of 
becoming  the  owner  of  the  equity  of  redemption,  which  was  in  the  defendant 
Walker;  and  in  1818,  he  employed  Nuttall  as  his  attorney  to  negotiate  the 
purchase.  Various  attempts  were  made  to  accomplish  this  object,  but  with- 
out success.  In  March,  1824,  a  fresh  negotiation  was  opened  by  the  defen- 
dant Walker,  who  wrote  a  letter  to  Lees,  proposing  to  sell  the  premises 
to  him  for  1,2002.  This  letter  was  dated  the  25th  of  March;  and  Lees 
having  determined  to  accede  to  the  terms,  sent  his  son  on  the  following  day 
to  inform  Walker  that  he  accepted  his  offer.  On  the  27th  of  March,  the 
80D,  by  the  direction  of  his  father  went  to  Nuttall,  and,  hi^ving  informed  him 
of  what  had  been  done,  instructed  him  to  draw  a  formal  agreement  of  pur- 
chase, and  to  procure  Walker's  signature  to  it.  Nuttall  did  not,  on  that 
occasion,  profess  any  unwillingness  to  act  as  the  agent  of  the  plaintiff,  or 
intimate  that  he  was  in  treaty  for  the  purchase  of  the  property  on  his  own 
account ;  but,  within  a  day  or  two  afterwards,  he  went  over  to  the 
place  of  Walker's  residence,  ♦and,  in  his  own  name,  entered  into  a  [*54] 
written  agreement,  dated  the  29lh  of  March,  1824,  for  the  purchase 
of  the  premises  at  1000/.  This  agreement  did  not  purport  to  be  entered  into 
on  behalf  of  Lees. 

The  defendant,  Nuttall,  by  his  answer,  claimed  the  benefit  of  the  purchase 
stating,  that  for  two  months  before  the  29th  of  March,  1824,  he  had  been  in 
treaty  with  Walker  for  the  purchase  of  the  equity  of  redemption ;  that  he 
entered  into  the  agreement  with  Walker  on  his  own  account ;  and  that  he 
did  not,  in  the  transaction,  consider  himself  as  the  attorney  of  Lees. 

The  material  facts  of  the  plaintiff's  case  were  established  by  evidence. 

Mr.  Pepys  and  Mr.  K.  Parker j  for  the  plaintiff. 

Mr.  Bickersteth  and  Mr.  T.  Parker^  for  the  defendant. 

The  Master  of  the  Rolls,  on  the  ground^  that  Nuttall  had  been  em- 


[1]  S.  C.  Taml.  d83. 
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ployed  by  the  plaintiff  as  his  agent  for  the  purchase  of  the  estate,  made  a 
decree  against  Nuttall  according  to  the  prayer  of  the  bill  and  with  costs.[l] 


[•55]  *Brouor  v.  Oddt.[21 

1829 ;  November  34. 

A  court  of  equity  will  not  entertain  a  bill  for  the  specific  performance  of  an  agreement  to  pay,  in 
a  certain  event,  which  haa  happened,  an  annual  mm  by  quaiteriy  inatalmenta. 

Brough  the  elder  had  deposited  the  title  deeds  of  some  leasehold  property 
with  the  plaintiff  Mrs.  Brough,  as  a  security  for  a*  sum  of  900/.  which  he 
owed  her  ;  and  he  and  his  son,  being  desirous  of  raising  money  by  the  grant 
of  an  annuity  to  be  charged  on  these  leaseholds,  requested  her  to  give  up  the 
deeds  to  them,  in  order  to  enable  them  to  accomplish  that  purpose  ;  offering, 
as  an  inducement  to  her  to  consent  to  the  proposal,  to  procure  for  her  the 
indemnity  of  Mrs.  Oddy,  the  mother  in  law  of  the  younger  Brough.  The 
plaintiff  expressed  her  willingness  to  part  with  the  deeds,  upon  having  the 
proposed  indemnity ;  and  on  the  7lh  of  March,  1823,  Mrs.  Oddy  wrote  to  her 
a  letter,  in  which  she  stated  that,  at  the  request  of  Brough,  she,  Mrs.  Oddy, 
was  willing,  in  the  event  of  his  raising  money  by  means  of  the  security  of  the 
leasehold  premises,  to  become  guarantee  to  her  to  a  specified  amount  per  an- 
num. This  le;ter  was  delivered  to  Mrs.  Brough  by  John  Brough  the  younger ; 
and,  on  receiving  it,  Mrs.  Brough  gave  him  the  title  deeds  of  the  leaseholds. 
Shortly  afterwards,  the  following  memorandum  of  agreement,  dated  the  14th 
of  April,  1823,  was  signed  by  Mrs.  Oddy  : — 

'*  By  these  presents  be  it  known,  that,  under  the  following  considerations, 
and  the  conditions  hereinafter  specified,  I,  the  uncFersigned  Margaret  Oddy, 
&c.,  do  hereby  engage  and  make  myself  responsible  to  Mrs.  Mary  Ann 

Brough,  &c.,  for  the  yearly  payment  of  the  sum  of  29/.  19s.  6d,  of 
[•56]    lawful  money  of  Great  Britain.     ♦Whereas  the  said  Mary  Ann  Brough 

hath  yielded  up  to  Mr.  John  Brough,  dec,  for  his  use  and  benefit,  cer- 
tain securities,  which  were  placed  in  her  hands  by  Mr.  John  Brough  the 
elder,  &c.  for  securing  to  her  Uie  due  payment  of  a  certain  sum  to  her  annu- 
ally ;  and  whereas  the  said  John  Brough  hath,  by  means  of  those  securities, 

[1]  Affirmed,  9  Myl.  &  K.  819.  See  further  Fawettt  ▼.  WhitekouBe,  post,  133.  Hiehens 
Y.  Congreve,  pott,  150.  Flagg  v.  Mann,  3  Sumn.  486.  Brown  v.  Lynch,  I  Paige,  147.  Gid- 
dings  y.Eastman,  5  Paige,  561.  Benson  v^Heatkorn,  1  Yo.  &  Col.  C.  C.  326.  Parkist  yMexafider» 
1  Johns.  Ch.  Rep.  397.  Taylor  ▼.  Salmon,  4  Myl.  &  Cr.  134.  Reed  v.  Warner,  5  Paige, 
650.  Smith  V.  Bumham,  3  Sumn.  468.  Baker  t.  Whiting,  id.  476.  Carter  ▼.  Palmer,  I  I>ni. 
&,  W.  723.  2  Myl.  &  Cr.  374,  n.  1.  So,  an  agent  employed  to  compromise  his  principal's  debts, 
cannot  buy  them  in  on  his  own  account.  Reed  v.  Norris,  2  Myl.  &  Cr.  374.  Reed  v.  Warner,  ubi 
supra. 

[9]  S.  C.Taml.215. 
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raised  a  sum  of  money,  for  his  benefit  on  annuity,  for  the  due  payment  of 
which  annuity  those  securities  are  made  liable  ;  the  before  mentioned  Mar- 
garet Oddy  doth  hereby  engage  to  pay  the  said  Mary  Ann  Brough  the  sum  of 
29/.  19*.  6d.  annually,  by  quarterly  payments,  in  the  event  that  the  before  said 
John  Brough  doth  not  duly  pay  the  said  annuity,  and  by  cause  of  which  non- 
payment those  securities  shaU  be  taken  for  that  purpose ;  it  being  under- 
stood, that,  whereas  the  said  John  Brough  is,  by  yirtue  of  his  marriage 
with  my  daughter,  entitled,  under  certain  circumstances  and  conditions,  to 
become  possessed  of  a  sum  of  money,  part  of  my  present  estate,  should  he 
come  into  such  possession  of  such  money,  from  and  after  that  time  this  bond 
shall  be  null  and  void." 

About  the  same  time,  the  elder  Brough  gave  the  plaintiff  the  following 
memorandum : — "  Received  of  Mrs.  Mary  Aon  Brough  the  lease  of  all  my 
property  situated  in  Islington,  which  had  been  placed  in  her  hands  as  secur- 
ity ;  as  also  the  counterpart  of  a  lease  of  a  house  let  to  Mr.  Cunliffe  at  48/. 
Ws.  per  annum,  for  the  purpose  of  assigning  that  sum  in  payment  of  an 
annuity,  which  I  hereby  engage  to  return  to  her  so  soon  as  that  purpose  is 
accomplished." 

In  the  mean  time,  the  Broughs  had  raised  a  sum  of  money  by  the 
grant  of  an  annuity  of  40/.  a  year,  *which  was  secured  by  an  assign-  [*57] 
ment  of  the  leaseholds.  This  annuity  was  soon  permitted  to  fall  into 
arrear ;  and  Mrs.  Brough  had  been  under  the  necessity  of  paying  several  of 
the  instalments,  in  order  to  prevent  the  annuitant  from  enforcing  his  security 
against  the  leaseholds.  Under  these  circumstances,  she  filed,  her  bill,  praying 
that  the  defendant,  Mrs.  Oddy,  might  be  compelled  to  perform  specifically  the 
agreement  contained  in  the  letter  of  the  7th  of  March,  and  the  memorandum 
of  the  14th  of  April ;  and  that  she,  the  plaintiff,  might  be  declared  entitled 
to  be  reimbursed,  or  indemnified  against,  all  payments  not  exceeding  the  an- 
nual sum  of  40/.,  or  the  annual  sum  of  29/.  19$.  6(/.,  which  she  had  made,  or 
should  thereafter  be  called  on  to  make,  towards  payment  of  the  annuity,  in 
exoneration  of  the  leasehold  premises. 

The  defence  set  up  by  the  answer  was,  that  the  intention  of  the  parties 
was  merely  to  give  the  plaintiff  a  guarantee  against  being  made  personally 
liable  for  any  instalment  of  the  annuity. 

The  Master  of  the  Rolls  stated,  that,  according  to  the  representations 
of  the  defendant,  the  object  of  the  transaction  was  to  give  the  plaintiff  a  secu- 
rity against  a  liability  which  could  not  possibly  arise ;  since,  in  no  event 
could  the  plaintiff  be  personally  liable  for  an  annuity,  to  the  grant  of  which 
she  was  not  a  party.  Such  could  not  have  been  the  intention  of  the  parties. 
But  the  true  question  was,  whether  any  case  was  made  for  the  interference  of 
equitable  jurisdiction,  and  whether  the  court  was  not  under  the  necessity  of 
leaving  the  plaintiff  to  her  remedy  at  law  ?  And  his  Honor  desired  the  coun- 
sel for  the  plaintiff  to  direct  their  attention  to  that  point. 

•Mr.  Pemberton  and  Mr.  Girdlestotie^  jun.,  for  the  plaintiff: — Sub-    [•SS] 
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ject  to  the  annuity,  the  plaintiff  must  still  be  considered  as  equitable  mort- 
gagee of  the  leaseholds;  and  the  agreement  of  the  defendant  is  in  sub- 
stance this, — ^that,  if  there  is  default  in  the  regular  paymept  of  the  annuity, 
she  will  pay  the  plaintiff  (who,  in  that  event,  must  make  good  the  annuity,  in 
order  to  prevent  the  destruction  of  her  own  posterior  security,)  the  sum  of 
29/.  19*.  6d.  by  quarterly  paymenU.  In  the  Earl  of  Ranelagh  v.  Hayes,{a) 
the  court  decreed  the  specific  performance  of  a  covenant  to  save  the  earl 
harmless  in  respect  of  certain  payments,  and  directed  the  master,  toties  quo- 
ties  any  breach  should  happen,  to  report  the  same  specially  to  the  court. 
The  present  case  falls  within  the  same  principle.  The  plaintiff  would  have 
no  adequate  remedy  at  law  ;  for  she  would  be  compelled  to  bring  a  new  ac- 
tion every  successive  quarter  of  a  year.  She  has  a  right  to  come  to  a  court 
of  equity  to  ask  such  a  decree,  as  will  afford  her  complete  relief  at  once,  and 
will  compel  the  defendant  to  give  a  security  on  property  for  the  due  perfor- 
mance of  the  agreement  of  indemnity  into  which  she  has  entered. 

The  Master  of  the  Rolls  stated,  that  here  the  engagement  was  to  pay  a 
sum  of  29/.  195.  6d.,  annually  by  quarterly  payments,  if  a  certain  event  hap- 
pened ;  that,  admitting  the  event  to  have  happened,  on  which  the  paymente 
were  to  be  made,  the  remedy  of  the  plaintiff  was  by  an  acUon  at  law  ;  that  a 
personal  engagement  was  not  an  indemnity,  in  the  proper  sense  of  the  phrase ; 
and  that  he  was  not  aware  of  any  case  in  which,  where  the  contract 
[•59]  created  only  a  personal  obligation,  the  court  •had  ordered  a  party  to 
give  a  security  on  property  for  its  due  performance. 

On  the  ground,  therefore,  that  no  case  was  made  for  the  interference  of  a 
court  of  equity,  hjs  Honor  dismissed  the  bill,  with  costs. 


Godfrey  v.  Littbl.[1] 

1839 ;  November  17,  December  3,  7. 

In  order  to  sustain  a  bill  for  a  commission  to  ascertain  boundaries,  the  plaintiff  must  establish, 
by  the  admission  of  the  defendant  or  by  evidence,  a  dear  lepU  title  to  some  land  in  the 
possession  of  the  defendant,  and  also  a  ground  for  equitable  relief :  and  where  the  quantity 
of  the  land  of  the  plaintiff,  in  the  possession  of  the  defendant,  is  doubtful  upon  the  evidence, 
the  court  will  direct  a  commission  or  an  issue,  as  will  best  answer  the  justice  of  the  case. 

This  was  a  bill  filed  by  the  president  of  Queen's  college,  Cambridge,  for 
a  commission  to  ascertain  and  set  out  lands  belonging  to  the  college,  which 
were  in  the  possession  of  the  defendant. 

It  appeared  that  the  defendant  and  his  ancestors  had,  from  the  time  of 
Henry  VIII.,  been  lessees,  under  the  college,  of  a  cert  lin  field,  called  Lacy 

to)  1  Vem.  189. 
[IJ  S.  C.  Taml.  221. 
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Field»  which,  in  the  leases,  was  uniformily  described  as  containing,  by  esti- 
mation, sixty  acres.  On  the  expiration  of  the  last  lease,  the  defendant  de- 
livered up  to  the  college  forty  acres  only,  according  to  statute  measure ;  al- 
leging, that,  by  the  custom  of  the  country,  there  were  only  three  roods  in 
computed  acres. 

The  defendant  insisted,  that  the  lands  of  the  college  were  bounded  by  a 
way  called  Uie  Chace  way,  and  were  entirely  on  what  was  called  "  the  right 
side  of  that  way."  The  plaintiff  alleged,  that  parts  of  the  lands  of  the  col- 
lege were  on  the  left  side  of  that  way ;  but  the  testimony  of  his  witnesses 
differed  as  to  the  quantity  of  land  belonging  to  the  college  on  that  left  side. 
The  defendant  claimed  the  land  on  the  left  side  as  being  his  copy- 
hold •property,  held  of  a  manor  of  which  Queen's  college  were  the  [•60] 
lords. 

Mr.  RosBy  Mr.  Ttnney,  and  Mr.  Lowndes^  for  the  plaintiff. 

Mr.  Bickerstethj  Mr.  Pemberton^  and  Mr.  Skin'ow^  for  the  defendant : — 
It  was  contended,  on  behalf  of  the  defendant,  that,  in  point  of  fact,  no  part 
of  the  lands  on  the  left  side  of  the  Chace  way  belonged  to  the  college. 
Even  if  that  point  were  doubtful,  the  right  of  the  president  of  the  college 
was  purely  legal ;  and,  as  there  was  no  impediment  to  his  proceeding  at 
law,  he  ought  to  be  left  to  his  remedy  by  ejectment.  No  ground  had  been 
laid  for  the  interposition  of  equitable  jurisdiction.  If  that  interposition  was 
asked,  because  the  defendant,  while  lessee,  had,  in  violation  of  his  duty  as 
tenant,  confused  the  boundaries,  the  answer  was,  that  the  fact  of  confusion 
of  the  boundary  was  denied,  and  that  the  defendant  was  ready,  meeting 
the  plaintiff  in  ejectment,  to  prove,  that  the  lands  claimed  by  the  college 
were  his  own.  Suppose  a.  commission  were  to  issue,  what  would  the  com- 
missioners have  to  set  out  ?  The  plaintiff  did  not  pretend  to  have  proved 
that  any  certain  quantity  of  land  on  the  left  side  of  the  road  belonged  to 
him  ;  and  a  commission  should  always  specify,  how  much  the  commissioners 
were  to  set  out.  The  plaintiff  had  failed  in  his  evidence  in  the  cause  ;  was 
he  to  supply  the  defects  and  remedy  the  contradictions  of  his  evidence  in 
the  cause,  by  making  a  new  case  before  the  commissioners  ?  In  a  suit  to 
ascertain  boundaries,  a  plaintiff  was  bound  to  show  that  he  was  entitled  to 
some  lands  which  had  been  confused  with  those  of  the  defendants;  that 
those  lands  were  of  a  certain  specified  extent ;  and  that  there  was 
some  equitable  •ground  for  the  interposition  of  the  court.  Wake  v.  [^61] 
C<mi/erSy{a)  Speer  v.  Crawter,{b)  It  was  admitted,  that  the  plain- 
tiff had  not  shown,  what  was  the  extent  of  the  lands  which  he  claimed  to 
be  his ;  and,  either  the  bill  must  be  dismissed,  or,  at  the  utmost,  it  could 
only  be  retained  for  a  time,  with  liberty  to  the  plaintiff  to  bring  an  eject- 
ment. 

On  behalf  of  the  plaintiff,  it  was  replied,  that  the  circumstance  of  confusion 

(«;  1  Eden,  331.  {b)  3  Mer.  410. 
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of  boundaries  rendered  it  impossible  for  the  plaintiflf  to  proceed  by  ejectment, 
because  he  could  not  distinguish  the  specific  lands,  which  belonged  to  the 
college,  from  those  which  were  the  property  of  the  defendant.  Upon  the  evi- 
dence iher^  could  be  no  reasonable  doubt,  that  a  portion  of  the  land  on  the 
left  side  of  the  road  belonged  to  the  college  ;  and  they  would  be  entirely  with- 
out remedy,  unless  a  court  of  equity  assisted  them  by  either  granting  a  com- 
mission or  directing  an  issue. 

At  the  original  hearing  the  Master  of  the  Rolls  expressed  himself  to  be 
satisfied  by  the  eridence  in  the  cause,  that  part  of  the  land  on  the  left  side  of 
the  Chace  way  belonged  to  the  college  ;  but,  by  reason  of  the  difference  in 
the  testimony  of  the  plaintiff's  witnesses  as  to  the  quantity  of  that  land,  he  de- 
sired precedents  to  be  searched  for,  in  order  to  ascertain,  whether  it  was  the 
practice  of  the  court  to  authorize  commissioners  to  ascertain  the  quantity,  or 
to  direct  an  issue  for  that  purpose. 


December  3. — On  this  day  the  following   cases  were  cited :    LethieuU 

Her    V.    Lord    Castlemain^{a)    Metcalf  v.  Beckwith,{b)    Speer  v. 

[•62]       ''Crawter.ic)  Duke  of  Leeds  v.  Earl  of  Strafford,{d)  Willis  v.  Par- 

kinson,{e)  Wilkinson  v.  Allott^g)  Rous  v.  Barker,{h)  Wake  v.  Con- 

yerSf{i)    The  Bishop  of  Ely  v.  Kenrick.{k) 


December  7. — The  Master  of  the  Rolls. — It  appears,  by  the  authori- 
ties which  have  been  referred  to,  that,  to  sustain  a  bill  of  this  nature,  it  is 
necessary,  that  the  plaintiff  establish  a  clear  title  to  some  land  in  the  posses- 
sion of  the  defendant ;  and,  according  to  the  case  in  Bunbury,(/)  the  court  will 
not  direct  an  issue  to  try  the  title,  if  it  be  left  in  doubt  upon  the  evidence  in 
the  cause.  It  has  been  argued  that  the  title  of  the  plaintiff  must  appear  by 
the  admission  of  the  defendant,  and  that  it  is  not  enough  that  it  be  establish- 
ed to  the  satisfaction  of  the  court  by  the  evidence  in  the  cause.  That  pro- 
position is  not  countenanced  either  by  authority  or  by  principle,  and  is  man- 
ifestly untenable  ;  for,  if  such  were  the  rule,  there  never  could  be  a  decre'e 
for  the  plaintiff  in  a  suit  of  this  nature,  as  no  defendant  would  admit  the  plain- 
tiff's title. 

In  this  case  I  am  of  opinion  that  the  plaintiff  has  established  by  evidence  a 
clear  title  to  some  land  in  the  possession  of  the  defendant. 

According  to  the  doctrine  of  Lord  Northington  in  Wake  v.  Conyers,  and 
of  Sir  William  Grant  in  Speer  v.  Crawler,  the  plaintiff  must  also  make 
[*63]  out,  that  he  has  *some  equitable  ground  upon  which  to  call  for  the  as- 
sistance of  this  court ;  and  he  will  otherwise  be  left  to  seek  his  remedy 
at  law.    The  confusion  of  boundaries  by  the  defendant,  or  those  under  whom 

(a)  1  Dick.  46.       (6)  2  P.  Wnw.  376.  (c  2  Mer.  410.  (rf)  4  Ve«.  180. 

(e)  2  Mer.  507.        0^)  H  Bro.  P.  C.  Tomlins'  edit.  684.         (A)  4  Bro.  P.  C.  Toinlins*  edit  660. 
(t)  1  Eden's  Ca.  Teir .  Ld.  Northington,  331.  {k)  Bunb  322.  (i;  Bunb.  322. 
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he  claims,  is  an  equitable  ground.  Here  the  boundaries  are  certainly  con« 
founded  ;  and  the  confusion  must  be  intended  to  have  been  the  act  of  those 
who,  for  centuries,  have  been  in  possession  of  the  land.  It  is  in  evidence, 
that  the  hedge,  which  now  separates  the  land  on  the  left  side  from  the  Chace 
way,  has  been  made  within  the  last  sixty  years ;  and  there  is  now  no  bounda* 
ry  to  distinguish  the  particular  parts  of  the  land  on  the  left  of  the  Chace  way, 
to  which  the  plaintiff  and  defendant  may  respectively  be  entitled. 

When  the  court  is  satisfied  with  the  plaintiff's  title,  and  that  he  has  an 
equitable  ground  for  the  assistance  of  this  court,  the  authorities  will  justify 
the  court  in  affording  rehef  either  by  a  commission  or  by  an  issue,  as  will  best 
advance  the  justice  of  the  particular  case  :  and  as  an  issue  might  not  finally 
settle  the  question  between  the  parties,  I  am  of  opinion  that  the  proper  pro* 
ceeding  here  will  be,  to  direct  a  commission  to  inquire  and  ascertain,  what 
part  of  the  lands  in  the  possession  of  the  defendant  on  the  left  side  of  the 
Chace  way  is  the  property  of  Queen's  college,  and  to  set  out  the  same,  with 
the  usual  directions  in  thatbehalf.[i] 


•Davis  v.  Spurling.[2]  [^64] 

1829 ;  November  26, 27,  December  3. 

An  executor  who  b  employed  by  his  co-executor  as  his  agent  to  sell  an  estate,  which,  under  the 
will  of  the  testator,  the  co-executor  alone  had  power  to  sell,  and  who  hands  over  the  price  of  the  es- 
tate to  his  co-executor,  is  not  accountable  for  the  misapplication  of  that  price  by  the  co-execa- 
tor,  because  he  had  no  legal  right  to  retain  it,  although,  by  the  will  of  the  testator,  the  price  of 
the  estate,  when  sold,  was  to  be  considered  as  part  of  his  personal  estate. 

If  an  error  in  a  settled  account  is  discovered  and  corrected  before  suit,  and  a  bill  be  subsequently 
filed  to  surcharge  and  falsify,  the  corrected  error  is  not  a  grround  for  a  decree  to  surcharge  and 
/alsify. 

If  the  plaintifFread  a  passage  from  the  defendant's  answer,  as  evidence  of  a  particular  fact,  tjie  de- 
fendant has  no  right  to  read  subsequent  matter  connected  with  it  by  such  words  as  "  but"  and 
'*  and,"  unless  the  subsequent  matter  be  explanatory  of  the  passage  read  by  ihe  plaintiff 

In  this  case  the  bill  was  filed  to  avoid  a  release  given  upon  a  settlement  of 
accounts  relative  to  the  assets  of  Whimper  Bradey  and  John  Bradey,  and  to 
have  the  accounts  retaken,  or  surcharged  and  falsified. 

Whimper  Bradey  and  John  Bradey  were  brothers,  and  they  were  entitled^ 
as  tenants  in  common  in  fee,  to  a  freehold  estate.  Whimper  Bradey,  by  hi9 
will,  appointed  John  Bradey,  Benjamin  Colchester,  and  John  Spurling  his 
executors  :  and  he  empowered  his  brother  John  Bradey  to  sell  his,  the  testa- 
tor's, moiety  of  the  freehold  estate.  If  the  sale  did  not  take  place  in  John 
Bradey's  lifetime,  then  the  testator  directed  and  empowered  the  surviving 
executors  or  executor,  as  soon  as  might  be  after  his  brother's  death,  to  sell  the 

[1]  Affirmed,  2  Ruas.  &  M.  630.  Et  vide,  Rayley  v.  Bett,  post,  659. 
[2]  S.  C.  Taml.  199. 
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same  premises  ;  and  he  declared  his  will  to  be,  that,  whenever  the  premises 
should  be  so  sold,  the  clear  moneys  arising  from  such  sale,  together  with  the 
rents  of  the  premises  until  the  completion  of  the  sale,  should  be  applied  and 
disposed  of  in  the  same  manner  as  his  personal  estate,  subject  to  the  payment 
of  his  funeral  and  testamentary  expenses  and  debts. 

After  the  death  ofthe  testator,  the  three  executors  proved  the  will ;  but  the 
execution  of  the  trusts  was  left  almost  exclusively  to  John  Bradey  : 
[*65]  and  he  sold  the  •freehold  estate,  as  well  his  brother's  moiety  as  his 
own  moiety.  In  that  sale  he  employed,  as  his  agent,  his  co-executor 
Colchester,  who  was  an  auctioneer.  Colchester,  after  an  ineffectual  attempt 
to  dispose  of  the  property  by  auction,  sold  it  by  private  contract,  and,  on  the 
execution  of  the  conveyance  by  John  Bradey,  received  ihe  price  of  the  estate 
from  the  purchaser,  and  paid  it  over  to  John  Bradey's  banker  on  that 
gentleman's  separate  account.  The  money  was  afterwards  misapplied  by 
Bradey. 

One  question  in  the  cause  was,  whether  Colchester  was  personally  answer- 
able for  the  misapplication  by  John  Bradey  of  the  price  of  Whimper  Bra- 
dey's moiety  of  the  estate. 

Mr.  Bickersteth  and  Mr.  Parker ^  for  the  plaintiffs  : — The  produce  of  this 
real  estate  was  to  be  applied  as  part  of  the  personal  assets  ;  and  it  was  in- 
cumbent on  each  executor  to  protect  the  property,  which,  in  the  execution  of 
the  trust  reposed  in  him,  itwould.be  his  duty  to  administer.  Colchester 
ought  not  to  have  placed  the  price  of  the  real  estate  in  a  situation  exposing  it 
to  be  wasted.  It  is  the  settled  doctrine  of  the  court,  that,  if  one  of  several 
executors  receives  part  of  the  assets,  and  afterwards  hands  it  over  to  another 
executor,  who  wastes  it,  he,  who  so  hands  the  n;koney  over,  is  answerable  for 
the  mal-administration  of  the  other.  That  rule  applies  here.  Colchester, 
having  received  the  money,  ought  not  to  have  parted  with  it,  but  ought  to  have 
retained  it  for  the  purpose  of  being  administered  under  the  will :  and  as  he 
has  paid  it  over  to  his  co-executor  by  whom  it  has  been  misapplied,  he  must 
be  responsible  for  the  loss. 

Mr.  Knight  and  Mr.  Tkirner,  contra. 
[•66]  •The  Master  of  the  Rolls  held,  that  Colchester  was  not  answer- 
•able : — that,  where  an  executor;  possessing  assets  of  his  testator,  hands 
over  those  assets  to  a  co-executor,  and  they  are  misapplied  by  thai,  co-executor, 
there  the  executor,  who  so  hands  them  over,  shall  be  answerablb  for  their 
misapplication,  because  he  had  a  legal  right  to  retain  them,  and  might  have 
preserved  them,  and  it  was  his  duty  to  do  so,  unless,  indeed,  they  were  so 
handed  over  for  the  express  purpose  of  a  special  administration  by  the  co-ex- 
ecutor, as  for  the  payment  of  a  particular  debt : — but  that,  in  the  present 
case,  Colchester  had  no  legal  right  to  retain  the  price  of  Whimper  Bradey's 
moiety  of  the  estate  ;  for  it  was  in  his  hands,  not  as  executor,  but  simply  as 
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agent  of  John  Bradey,  who  alone  had  the  power  to  lell  that  moiety,  and  to 
receive  the  price  of  it.[l] 

Another  question  in  the  cause  arose  out  of  the  following  transaction  i — 
Colchester  had  been  the  agent  and  farming  bailiff  of  John  firadey,  and  had 
been  directed  by  him,  shortly  before  his  death,  to  make  certain  payments  out 
of  a  sum  of  1772.,  remaining  in  his  hands,  on  John  Bradey's  account,  and  to 
retain  the  balance  for  his*  own  use^  The  balance  amounted  to  1 32/. ;  and, 
acting  under  the  impression  that  he  was  entitled  to  keep  this  sum,  he  had  not 
introduced  it  into  those  accounts  of  John  Bradey^s  estate,  on  which  the  de- 
fendants relied  as  a  bar  to  the  suit ;  but,  within  a  fortnight  after  the  settlement 
of  the  accounts,  he  communicated  the  circumstance  to  the  plaintiffs,  stating, 
that  he  was  ready  to  pay  the  money,  if  the  plaintiffs  thought  he  had  not  a 
right  to  retain  it :  and  the  plaintiffs  flemanded  and  received  the  132/.,  before 
the  bill  was  filed. 

•Mr.  Bickersieih  and  Mn  Parker^  for  the  plaintiffs : — If  this  sum  of  {*67] 
132/.  had  not  been  paid  over  before  the  institution  of  the  suit,  there  would 
hate  been  h  plain  error  in  the  accounts,  and  there  must  have  been  a  decree  to 
surcharge  and  falsify  them  ;  for  to  induce  the  court  to  make  such  a  decree,  it 
is  not  necessary  to  establish  more  than  one  mistake.  The  payment  of  the 
money  makes  no  difference  ;  it  is,  indeed,  the  strongest  confession,  that  tlie 
accounts  are  erroneous :  the  error  remains  in  the  accounts ;  and  accounts, 
in  which  it  is  admitted  that  there  is  at  least  one  error,  must  be  open  to  be 
surcharged  and  falsified. 

On  the  other  hand,  Mr.  Knight  answered,  that  an  error,  which  was  dis« 
covered  and  corrected,  ceased  to  have  any  existence  as  an  error ;  that  the 
accounts,  on  which  the  defendants  insisted,  were  accounts  in  which  this  error 
had  been  admitted  and  corrected  ;  that  a  plaintiff  is  permitted  to  surcharge 
and  falsify,  only  where,  in  the  progress  of  the  suit,  he  shows  that  there  are 
some  erroneous  items  in  the  account  on  which  the  defendants  rely  as  true  and 
settled  accounts  ;  and  that  it  was  impossible  to  say,  that  a  plaintiff  had  es- 
tablished, in  the  progress  of  the  suit,  the  fact  of  their  being  an  error  in  the 

[1]  Vide  Dove  t.  Evgrhard,  post,  231.  Staeey  ▼.  Blph,  I  Myl  6c  K.  195.  Chmgh  v.  Bond,  3 
Myl.  Sl  Cr.  490,  8,  n.  1.  Lloyd  &.  6. 132,  n.  a.  Edmonds  v.  Cren»hav6,  14  Peters,  166.  Fair- 
fax's Executors  ▼.  Fairfax,  5  Cmnch,  19.  Douglas  v.  Satterke,  11  Johns.  Rep.  16.  WiUiams 
T.  Nixon,  2  Beav.  472.  Where  an  executor  by  his  negligence  suffen  his  oo-ezeoutor  to  receive  and 
waste  the  estate,  when  he  has  the  means  of  preventing  it  by  proper  care,  he  is  liable  to  the  heirs 
and  next  of  kin  for  the  estate  thus  wasted.  Clark  t.  Clark,  8  Paige,  153.  On  a  bUl  filed  against 
an  executor,  seeking  to  charge  him  in  respect  of  devastavits  committed  by  his  co-executor,  who  had 
died,  the  defendant  by  his  answer  denied,  that. he  had  ever  interfered  in  the  testator's  affaim  in  the 
lifetime  of  the  executor,  and  it  was  admitted  that  he  had  not  proved  the  will  until  after  the  death  of 
that  executor :  it  was  held  nevertheless  upon  the  evidence  of  two  witnesMs,  speaking  to  different 
fact^  but  corroborated  by  circumstances,  more  especially  by  the  fact  of  a  composition  deed  having 
been  executed  by  the  surviving  executor  with  the  executor  of  the  deceased,  that  there  was  a  suffi. 
eient  ground  for  inquiring  into  the  acts  of  the  surviving  executor ;  and  the  court  accordingly  directed 
special  inquiries  on  the  subject    James  v.  Frearson,  I  Yo.  dc  Coll.  C.  C.  370. 
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accounts,  when  the  error  had  been  admitted  and  corrected  long  before  the 
filing  of  the  bill. 

The  Master  of  the  Rolls  stated,  that  the  question  was,  whether,  where 
an  executor,  after  a  settlement  of  accounts,  confesses  there  was  an  error  in 
the  accounts,  and,  before  suit,  corrects  it  and  pays  over  the  amount,  and  a  bill 
is  afterwards  filed  to  surcharge  and  falsify  the  accounts,  the  error,  so  corrected 

before  suit,  is  a  ground  upon  which  the  court  can  make  a  decree  to 
[*68]    surcharge  and  falsify  :  and  his  honor  held,  that  it  was   not  a  *ground 

upon  which  the  court  could  make  such  a  decree  ;  for,  at  the  time  of  the 
bill  filed,  there  was,  in  this  respect,  no  existing  error,  and  no  cause  of  com- 
plaint by  the  plaintiff. 


In  this  clause,  also,  the  Master  of  the^olls  ruled,  that,  if  the  plaintiff  read 
a  passage  in  the  defendant's  answer  as  evidence  of  a  particular  fact,  the  de- 
fendant had  no  right  to  read,  as  evidence,  any  subsequent  matter,  although  it 
might  be  connected  with  the  passage  which  the  plaintiff  had  read  by  such 
words  as  "  but"  and  "  and,"  unless  the  subsequent  matter  was  explanatory  of 
the  passage  read  by  the  plaintiff.[l] 


(*69]  ♦BoZON  V.  BoLLAND. 

Rolls.— 1829 ;  December  3. 

Where  a  person,  not  a  party  to  the  suit,  is  interested  in  a  question,  and  appears  by  counsel,  and 

submits  to  be  bound  by  the  decision,  the  court  will  not  hear  him,  without  the  consent  of  the  other 

parties  to  the  suit 

In  this  case  a  question  arose,  whether  the  assignees  of  Rowe,  a  bankrupt, 
who  were  not  parties  to  the  cause,  had  not  an  interest  in  the  subject  of  the 
suit. 

At  an  adjourned  hearing  of  the  cause,  Mr.  Rose  appeared  for  Rowe's  as- 
signees, and  was  ready  to  argue  the  point  on  their  behalf,  and  to  be  bound 
by  the  decree,  in  the  same  ihanner  as  if  they  had  been  parlies  on  the  record. 

The  Master  of  the  Rolls  stated  that  he  could  not  hear  them,  although 
they  might  consent  to  be  bound  by  his  decision,  unless  all  the  other  parties  to 
the  suit  gave  their  consent.[2j 

[1]  Vide  Bartleit  y.  Oillard,  3  Rubs.  149, 157,  n.  d.    iVttr«e  ▼.  Sunn,  5  Sim.  225. 

[2]  If  a  person  who  is  named  as  a  defendant,  but  has  never  been  served  with  a  subpoena,  or 
appeared  to  the  bill,  appears  by  counsel  at  thb  hearing,  and  consents  to  be  bound  by  the  decree,  the 
defect  is  cured.  Capel  v.  Butler,  9  Sim.  Sl  Stu.  457.  "  If  a  party  is  named  as  a  defendant  on  the 
record,  he  may  if  the  plaintiff  consents,  enter  his  appearance  with  the  registrar  at  the  hearing;  hot 
where  he  is  not  named  as  a  party,  the  court  cannot,  without  the  consent  of  all  the  parties  to  the 
suit,  allow  him  to  appear  at  the  hearing,  and  submit  to  be  bound  by  the  decree." — Shadwell,  V. 
C.  Attorney  General  v.  Pearwn,  7  Sim.  302.  See  White  v.  HaU,  post,  332.  Young  v.  Everett, 
post,  426.    Cocker  v.  Quayle,  poet,  539.     Capel  v.  Butler,  2  Sim.  &,  Stu.  457. 
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That  consent  was  not  given,  and  the  cause  stood  over,  with  liberty  to  the 
plaintiffs  to  file  a  supplemental  bill. 
Mr.  Bethell,  for  the  plaintiffs. 

Mr.  Bickersteth  and  Mr.  Koe^  for  the  principal  defendants. 
Mr.  Barber^  for  other  defendants. 


•Knight  v.  Martin.  [•70] 

Rolls. — 1829 ;  December  7. 

A  trustee,  refusing  to  pay  a  legacy  without  the  direction  of  the  court,  in  a  case  which  admitted  of 

no  doubt,  was  refused  his  costs,  but  was  not  made  to  pay  the  costs  of  the  suit,  because  he  might 

have  acted  from  ignorance,  and  not  from  any  improper  motive. 

A  BANKRUPT  was  entitled,  under  a  will,  to  a  contingent  legacy  of  200()/. 
after  the  death  of  his  mother,  to  whom  it  was  given  for  life.  The  mother 
died,  and  his  interest  became  absolute.  His  assignees  then  applied  to  the 
trustees  under  the  will  for  payment  of  it ;  but  they  declined  to  pay  it  with- 
out the  direction  of  a  court  of  equity,  solely  because  the  bankrupt  set  up  a 
claim  to  it. 

The  question  was  as  to  the  costs  of  the  suit,  which  the  trustees  had  thus 
compelled  the  assignees  to  institute  for  the  recovery  of  the  legacy. 

Mr.  Bickersteth  and  Mr.  Booths  for  the  plaintiffs. 

Mr.  Pemberton  and  Mr.  Palk^  for  the  trustees,  declined  to  argue  that  the 
reversionary  legacy  did  not  pass  to  the  assignees,  but  submitted  that,  as  the 
trustees  had  been  entangled  between  conflicting  claims  in  consequence  of  the 
bankrupt  insisting  that  he  was  entitled  to  the  legacy,  they  ought  to  be  indemni- 
fied out  of  the  fund. 

The  Master  of  the  Rolls  : — If  it  be  possible  to  assign  any  reasonable 
ground  for  the  refusal  of  the  trustees  to  act  without  the  direction  of  the  court, 
it  is  for  the  interest  of  the  public  that  the  costs  of  the  trustees  should  be  paid 
to  them.  If  the  trustees  had  taken  the  trouble  to  consult  any  profes- 
sional person,  they  must  have  been  advised  that  the  •claim  of  the  bank-  [•71 J 
nipt  afforded  no  color  for  declining  payment  of  the  legacy  to  his  assignees. 
They  may,  however,  have  acted  from  mere  ignorance,  and  not  from  any  im-< 
proper  motive,  and,  therefore,  though  I  will  not  give  them  their  costs,  I  will 
not  make  them  pay  the  costs  of  the  plaintiffs.[l] 

[1]  Vide  CampbeU  ▼.  Home,  1  Yo.  &  CoU.  C.  C.  664. 
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Harrison  v,  Harrison. 

RoLiA — 1839 ;  December  7. 

Where  a  testator,  who  hai  giyen  his  penonal  estate  to  charitable  nees,  contraotB  to  veil  real  estate, 
but  the  sale  is  not  completed  in  his  lifetime,  his  lien  upon  the  estate  for  the  amount  of  the  pur- 
chase money,  is  an  interest  in  land,  within  the  statute  of  mortmain ;  and  the  purchase  money 
will  not  pass  by  his  wiU  to  a  charity. 

A  testotor' bequeathed  *<  to  the  two  sons  and  the  daughter  of  A.  B.  502.  each :"  at  the  date  of  the 
willandthedeathof  the  testator  A.  B.  had  one  son  and  four  daugfators;  each  of  these  five  child- 
ren is  entitled  to  a  legacy  of  502. 

In  this  case  the  testator  had  entered  into  a  contract  to  sell  a  part  of  his  real 
estate,  but  no  steps  had  been  taken  to  carry  the  contract  into  effect  during  his 
life,  nor  had  any  part  of  the  price  been  paid.  A  question  was  made  in  the 
cause,  whether,  as  the  contract  was  completed  after  his  death,  the  purchase 
money  would  pass  by  the  will  to  a  charitable  use. 

Mr.  Wray  on  behalf  of  the  crown,  contended,  that  the  purchase  money 
would  pass  as  part  of  the  fund  which  had  been  given  to  certain  charities.  In 
equity,  the  testator  had,  at  the  time  of  his  death,  ceased  to  be  the  owner  of 
the  land  ;  all  that  he  was  entitled  to  was  a  sum  of  money,  which,  if  he  had 
died  intestate,  would  have  belonged  lo  his  administrator  and  not  to  his  heir 
at  law.  This  money  was  not  land  ;  neither  was  it  to  be  laid  out  in  the  pur- 
chase of  land  :  it  therefore  did  not  come  within  the  9  G.  3,  c.  36. 

Mr.  Bickersteth  and  Mr.  Jeremy^  contra  : — The  statute  of  mortmain  pro- 
vides, that  no  lands  '*  shall  be  in  any  way  charged  for  the  benefit  of 
[•72]  any  charitable  use  ;*•  and,  accordingly,  it  has  been  uniformly  •held  to 
apply  to  money  secured  by  mortgage  ;  though  the  mortgage  debt  is 
mere  personal  estate,  and  would  go  to  the  executor  of  the  mortgagee.  A  vendor, 
who  has  contracted  to  sell  an  estate,  but  has  not  received  the  purchase  money 
has  an  interest  analogous  to  that  of  a  mortgagee  :  both  have  the  legal  estate 
in  the  land,  subject  to  an  equity  which  imposes  on  them  the  obligation  of  con- 
veying the  land  upon  receiving  a  certain  sum  :  and  neither  can  be  compelled 
to  part  with  the  legal  estate,  except  on  receipt  of  the  money.  The  interest, 
therefore,  of  the  vendor  in  the  purchase  money  is  an  interest  so  connected 
with  land  as  to  come  within  the  operation  of  the  statute. 

The  Master  of  the  Rolls  ruled,  that  the  lien  of  the  testator  upon  the 
land  for  the  amount  of  the  purchase  money,  was  an  interest  in  land  under  the 
statute  of  mortmain. 


By  the  will,  the  testator  bequeathed,  *'  to  the  two  sons  and  the  daughter  of 
Thomas  Lovell,  60Z.  each." 

The  master  found,  that,  at  the  time  of  making  the  will  and  of  the  death  of 
the  testator,  Thomas  Lovell  had  five  children  living,  namely,  one  son  and  four 
daughters, — and  not  two  sons  and  one  daughter. 
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The  foUuwing  cases  were  cited : — Tomkins  v.  Tomkins^{a)  Scott  t.  FenouU 
hett^b)  and  Garvey  ▼.  Hibbert.{c) 

Thb  Master  of  thb  Rolls  held,  that  each  of  the  fire  children  was  en 
titled  to  a  legacy  of  50/.[l] 


•Bailt  v.  Tatlor.[2]  [IS] 

RouA— 1829  ;  Deeember  10, 11. 

A  iriaintiff  who  oomplaina  of  a  piracy  of  his  work,  hai  no  remedy  In  equity,  iinle«  he  establidi 

a  title  to  an  injunction  ;  and  then  the  account  will  follow. 
The  court  will  not  grant  an  injunction,  but  will  leave  the  plaintiff  to  wek  his  legal  remedy, 

where  the  matter  which  is  the  subject  of  the  alleged  piracy,  forms  but  a  very  inconsiderable 

part  of  the  plaintiflTs  work,  and   contains  merely  calculations,  and  when  the  work  complained 

of  has  been  published  some  years. 

In  1824,  the  plaintiff  filed  his  bill  for  an  injunction  to  restrain  the  defen- 
dant from  publishing  the  second  and  third  editions  of  a  work  in  which  he 
had  copied  thirteen  tables  of  calculations  as  to  the  value  of  leases  and  an- 
nuities, which  had  been  pulished  by  the  plaintiff  in  three  works — one  printed 
in  1802,  another  in  1808,  and  the  third  in  1810 :  and  the  bill  also  prayed  an 
account. 

The  first  edition  of  the  defendant's  work  was  published  in  181 F;  and  the 
plaintiff  admitted  that  he  had  licensed  that  edition,  on  condition  that  the  de- 
fendant acknowledged  in  his  preface,  that  he  had  copied  some  of  his  tables 
from  the  plaintifi^s  works.  The  defendant  published  a  second  edition  in 
1820,  and  a  third  edition  in  1823. 

In  December,  1824,  soon  after  the  filing  of  the  bill,  the  plaintiff  moved 
before  the  Master  of  the  Rolls,  who  was  then  Vice-Chancellor,  for  an  in- 
junction to  restrain  the  publication  of  the  defendant's  work.  The  motion 
was  refused,  upon  the  ground,  that  the  tables,  cooaplained  of  as  pirated, 
formed  a  very  inconsiderable  part  of  the  plainiiff^s  work,  and  could  be  cal- 
culated by  any  competent  person  in  a  few  hours  :  and  also,  on  the  ground  of 
the  length  of  time  which  had  elapsed  since  the  publication  of  the  second  edi- 
tion of  the  defendant's  book. 

Notwithstanding  the  refusal  of  the  injunction,  the  plaintff  proceeded  with 
his  cause,  and  brought  it  on  to  a  hearing. 

(a)  19  Vea.  126.  in  the  notes.  (h)  1  Cox,  79.  (c)  19  Ves.  125. 

[1]  A  testator  gave  a  rent  charge  to  trustees  during  the  life  of  A.  B.  and  her  &ve  daughten  in  trust, 
to  pay  it  to  A.  B.  for  life,  and  after  her  death  upon  "  trust  for  her  said  daughten,  and  the  survivors 
and  survivor,  and  while  more  than  one  should  be  living  to  be  divided  between  them  in  equal  shares." 
A.  B.  had  five  sons,  and  one  daughter  only ;  it  was  held,  that  subject  to  the  life  interest  of  A.  B. 
her  only  daughter  was  entitled  to  the  entire  rent  chai]ge.    Lard  SeUey  v.  Lord  Lake,  1  Beav.  14G. 

[2]  S.  C.  Taml.  295. 
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[*74]  *The  defendant  proved  that  the  successive  editions  of  his  book 
had  been  regularly  and  openly  advertised  and  sold  :  and  an  actuary, 
who  was  examined  on  his  behalf,  stated,  that,  in  his  judgment,  71.  I9s.  would 
be  a  fair  and  reasonable  charge  for  re-calcuIating  and  furnishing  in  manuscript 
the  tables  which  had  been  borrowed  from  the  plaintiff's  works. 

A  fourth  edition  of  the  defandant's  book  had  been  published  in  1825,  and  a 
fifth,  in  1828. 

Mr.  Bickersieth  and  Mr.  West^  for  the  plaintiff. 

Mr.  Fonblanque  and  Mr.  Wakefield,  contra. 

On  the  opening  of  the  cause,  the  Master  of  the  Rolls  desired  the  coun- 
sel of  the  plaintiff  to  consider,  whether,  if  they  failed  in  showing  that  they 
were  entitled  to  an  injunction,  the  court  could  make  any  decree,  except  for 
the  dismissal  of  the  bill ;  and  the  hearing  stood  over,  in  order  that  they 
might  look  into  authorities  on  that  point. 


When  the  cause  came  on  again,  the  counsel  for  the  plaintiff  contended, 
that,  as  there  had  been  a  piracy  of  a  part  of  the  plaintifi^s  work,  he  was 
entitled  to  protection  for  the  future,  and  that  the  amount  of  the  past  injury 
ought  to  be  ascertained,  either  by  a  reference  to  the  master,  or  by  directing 
an  issue.  The  defendant  had  made  profit  by  publishing  that  which  was  in 
truth  the  property  of  the  plaintiff;  and  to  an  account  of  these  profits  the 
plaintiff  was  entitled  ;  for,  without  an  account,  there  would  be  no  means  of 

assessing  accurately  his  damages  at  law. 
[*75]  *0n  the  other  hand,  it  was  insisted,  on  behalf  of  the  defendant,  that 

the  grounds,  on  which  the  court  had  refused  the  motion  for  the  in- 
junction, were  equally  valid  against  awarding  an  injunction  by  the  decree. 
These  grounds  were,  the  length  of  time  during  which  the  plaintiff  had  ac- 
quiesced in  the  alleged  piracy ;  the  very  small  proportion,  which  the  tables 
said  to  be  pirated  bore  to  the  whole  mass  of  the  plaintifi^s  and  defendant's  re- 
spective books ;  and  the  facility  with  which  the  defendant  might  acquire  a 
title  to  the  tables  which  were  the  subject  of  complaint.  If  the  plaintiff  had 
sustained  any  injury,  he  might  seek  compensation  by  an  action  at  law ;  if  he 
thought  that  an  account  of  the  proceeds  of  the  sale  of  the  defendant's  work 
would  be  necessary  or  useful  in  that  action,  he  might  file  a  bill  for  a  discove- 
ry ;  but  where  he  failed  in  establishing  his  right  to  equitable  protection  by 
means  of  an  injunction,  why  should  the  jurisdiction,  iu  a  matter  which  related 
merely  to  the  invasion  of  a  legal  right,  be  transferred  from  a  court  of  law  to  a 
court  of  equity  ? 

The  following  cases  were  cited  : — Dodsley  v.  KinnersleyXa)  Barfield  v. 
Nicholson,{b)  Whittingham  v.  Wooler^{c)  Mawman  v.  Tegg,{d)  Cary  v. 
Kear$ley.{e) 

The  Master  op  the  Rolls  : — This  court  has  no  jurisdiction  to  give  to  a 

(a)  Amb.  403.      {h)  2  Sim.  &  Sta.  1.      (e)  9  Swans.  428.      {d)  3  Rom.  385.       (e)  4  £>p.  1G8. 
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plaintiff  a  remedy  for  an  alleged  piracy,  unless  he  can  make  out  that  he  is  en- 
titled to  the  equitable  interposition  of  this  court  by  injunction  ;  and  in  such 
case,  the  court  will  also  give  him  an  account,  that  his  remedy  here  may  be 
complete*  If  this  court  do  not  interfere  by  injunction,  then  his  remedy,  as  in 
the  case  of  any  other  injury  to  his  property,  must  be  at  law.[  1  ] 

*I  agree,  that,  although  the  plaintiff  failed,  upon  the  answer  of  the  [^76j 
defendant,  to  obtain  an  injunction,  he  is  at  liberty  to  claim  it  at  the 
hearing.  The  question,  then,  is,  whether  the  court  ought  to  grant  an  injunc- 
tion as  the  case  now  appears  ?  Considering  the  yery  inconsiderable  part  of 
the  defendant's  work  which  is  complained  of,  and  that  this  may  be  calculated  in 
a  few  hours,  so  as  to  give  the  defendant  an  unquestionable  right  to  its  repub- 
lication ;  and  considering  the  difficulty,  which  would  be  imposed  upon  the 
master,  if  an  account  were  directed,  of  ascertaining  what  part  of  the  defen- 
dant's profit  ought  to  be  attributed  to  the  plaintiff's  tables  ;  and  considering 
also  the  distance  of  time  at  which  the  injunction  is  now  sought,  being  nine 
years  after  the  publication  of  the  defendant's  second  edition, — I  am  bound  to 
refuse  the  injunction,  and  to  leave  the  plaintiff  to  seek  his  remedy  at  law ; 
and  the  injunction  being  refused,  there  can  be  no  account.  The  bill  must, 
therefore,  be  dismissed,  and  with  cost8.[2j 


•Brown  v.  Brown.  [*77] 

1829  ;  June  1,  4. 

Under  the  18th  of  the  new  orden,  publication  may  be  enlarged  on  affidavit,  without  notice. 

Mr.  Wakefield,  on  behalf  of  the  defendant,  moved  to  enlarge  publication. 
No  notice  of  the  motion  had  been  given  ;  but  there  was  an  affidavit  stating 
the  ground  on  which  the  application  was  made. 

The  Vice  Chancellor  was  of  opinion,  that,  under  the  eighteenth  order,(a) 
publication  coi^  not  be  enlarged,  except  on  a  motion  of  which  notice  had 
been  given  ;  and  he  refused  to  make  the  order. 

The  motion  was  renewed  before  the  Lord  Chancellor. 

Mr.  Wakefield,  in  support  of  the  application,  stated,  that  the  object  of  the 
eighteenth  order  was  to  prevent  parties  from  enlarging  publication  unneces- 
sarily ;  and  this  purpose  was  accomplished  by  requiring  them  to  state  by  affi- 
davit the  ground  of  the  application.  It  was  a  mistake  to  suppose,  that,  if  it 
was  necessary  to  support  an  application  by  affidavit,  notice  of  it  must  there- 
fore be  given  :  for  there  were  many  species  of  petitions  which  required  to  be 

(a)  "  That  publication  shall  not  be  enlarg;ed,  except  npos  apecial  application  to  the  eonrt,  rap- 
ported  by  affidavit,  and  at  the  cost  of  the  party  applying,  unless  otherwise  ordered  by  the  court'' 

[1]  Vide  Parrott  v.  Parrott,  3  Myl.  &  K.  642. 

[2]  Vide  Sheriff  v.  Coatea,  post,  159.  Bac(m  v.  Jones,  4  Myl.  &.  Cr.  433.  2  Sim.  &  Sta.,  10,  a.  1. 
Saunderi  v.  Smith,  3  Myl.  &,  Cr.  630. 
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verified  by  bfiBdavit  before  an  order  could  be  made  upon  them,  but  which 
were  never  served  ;  and,  in  this  respect,  there  could  be  no  difference  between 
applications  by  motion  and  applications  by  petition.    There  was  nothing  in 

the  language  of  the  eighteenth  order,  which  made  it  necessary  to  give 
[•78]    notice  *of  a  motion  to  enlarge  publication.     The  explanatory  paper,(tf ) 

annexed  to  the  report  of  the  chancery  commission,  contained  a  com- 
ment on  the  fifty-third  proposition  of  the  commissioners,  which  proposition 
had  been  adopted  and  embodied  in  the  eighteenth  order  ;  and  from  that  com- 
ment it  appeared,  that  one  principal  object  of  the  change  was  to  diminish  ex- 
pense. But  the  expense  would  be  increased  enormously,  if  publication 
were  never  to  be  enlarged,  except  on  notice  to  all  the  different  parties  in  a 
cause. 

The  Lord  Chancellob  stated,  that  he  should  confer  with  the  Vice-Chan« 
cellor  on  this  subject. 

JuM  4. — The  Lord  Chancellor  made  the  order  enlarging  publication. 


[•70]  •Frbmb  t;.  Best. 

1839;  KovemW4. 

In  general,  under  the  thirteenth  order,  a  motion  for  leave  to  amend  a  bill  which  has  been  previooriy 
amended,  must  be  made  on  notice. 

A  MOTION  to  amend  a  bill  which  had  been  previously  amended,  was  made 
before  the  Vice  Chancellor  on  such  an  affidavit  as  is  required  by  the  thirteenth 
order,  but  without  notice  ;[1]  and,  in  support  of  it,  the  decision  of  the  Lord 
Chancellor  in  Brown  v.  Brov>n(b)  was  referred  to. 

The  Vice  Chancellor  Was  of  opinion,  that  the  language  of  the  thirteenth 
order  was  so  different  from  that  of  the  eighteenth,  that  the  construction  put 
upon  the  latter  could  not  furnish  a  rule  for  the  construction  of  the  former. 
The  thirteenth  order  specified  one  particular  case,  in  which  an  order  to  amend 
might  be  obtained  without  notice  ;  and  that  seemed  to  imply,  that,  in  other 
cases,  notice  was  to  be  given.  The  latter  part  of  the  order  directed,  that  no 
leave  to  amend  should  be  given  "  either  without  notice  or  upon  affidavit,"  un- 
less within  a  certain  time ;  and  the  contrast,  in  which  orders  made  upon 
affidavit  and  orders  made  without  notice  were  here  placed,  led  naturally  to 
the  inference,  that  orders  made  upon  affidavit  were  not  to  be  made  without 
notice. 

His  Honor,  therefore,  declined  to  make  the  order. 

Mr.  Koe  renewed   the  application  before  the  Lord  Chancellor ;  insisting 

(a)  Report  of  the  Chancery  Commlwion,  p.  84.  (b)  See  rapra,  77. 

[1]  As  to  the  motion  before  the  Vice  Chancellor,  see,  3  Sim.  153. 
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upon  the  great  expense  which  would  be  occasioned  by  the  appearance  of  all 
the  parties  in  a  suit  upon  every  motion  to  amend. 

•The  Lord  Chancellor  was  of  opinion  that  he  could  not  make  the    [*80J 
order  upon  motion  without  notice ;  but  stated  he  would  take  the  sub- 
ject into  consideration. 

On  a  subsequent  day,  his  Lordship  refused  to  make  the  order. 


Smith  v.  Evans,  ' 


1839;  November  24. 

Formal  amendments  will  be  permitted  to  be  made,  without  notice,  thongh  the  bill  haa  been  amended 
previously. 

The  bill  had  been  previously  amended  under  a  common  order,  and  Mr. 
Wakefield,  upon  such  an  affidavit  as  is  required  by  the  thirteenth  order,  now 
moved  for  leave  to  amend  a  second  time  without  notice.  Tl^e  proposed 
amendments  were  merely  formal ;  consisting  in  making  the  addition  of 
"  younger"  and  "  elder"  to  the  names  of  two  of  the  defendants. 

In  support  of  the  application,  Mr.  Wakefield  referred  to  the  construction 
which  had  been  put  on  the  eighteenth  order  in  Brown  v.  Brown  ;(a)  and  he 
stated,  that  the  present  motion,  if  made  upon  notice,  would  occasion  an  ex- 
pense of  from  20/.  to  30/.  He  observed,  that  the  words  of  the  thirteenth 
order  no  where  positively  enjoined  notice,  but  seemed  to  leave  a  discretion  to 
the  court :  and  he  contended,  that  it  never  could  be  the  intention  of  the  fra- 
mers  of  the  new  orders,  to  make  the  giving  of  notice  imperative,  where  the 
proposed  amendments  were  merely  clerical,  or  where  the  costs  would  be  ex- 
cessive. 

•The  Lord  Chancellor  granted  the  application  ;  stating,  that,  in    [•SI] 
making  the  order  without  notice  in  the  present  instance,  he  proceeded 
upon  the  circumstance,  that  the  proposed  amendments  were  merely  formal. (6) 

His  Lordship  at  the  same  time  expressed  his  opinion,  that'  some  course 
ought  to  be  adopted,  in  order  to  lessen  or  avoid  the  great  expense  occasioned 
by  requiring  motions  for  leave  to  amend,  after  a  first  amendment  to  be  made 
upon  notice. 

(a)  See  supra,  p.  77. 

(6)  The  twenty-eighth  propoeition  of  the  commissionera,  which  was  the  basis  of  the  thirteenth 
onier,  did  not  extend  to  the  case  of  formal  amendments. 


Vol,.  I. 
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CoTTlNGHAit  V.  PoTTS. 

1830 ;  February  1. 

A  second  order,  giving  the  plaintiff  leave  to  amend,  made  upon  an  ex  parte  application. 

Some  of  the  defendants  to  the  original  bill  stated  by  their  answers,  that 
thirteen  persons  who  were  named,  and  other  persons  not  named,  were  inter- 
ested in  the  premises  which  were  the  subject  of  the  suit.  The  bill  was 
amended  by  n^aking  these  thirteen  persons  parties,  and  by  calling  on  the  de- 
fendants to  the  original  bill,  to  set  forth  the  names  of  the  other  persons  who 
had  any  interest  in  the  premises,  and  the  particulars  of  their  respective  in- 
terests. The  answers  to  the  amended  bill  gave  information,  which  rendered 
it  necessary  to  add  various  incumbrancers  as  parties.  There  were  already 
twenty-seven  defendants. 

A  motion  was  now  made,  ex  parte,  for  leave  to  amend  by  making 
[•82]  diese  incumbrancers  defendants.  It  was  •supported  by  an  affidavit  of 
the  solicitor  of  the  plaintiff,  stating  that  the  proposed  amendments 
were  matei^al,  were  settled  and  signed  by  counsel,  and  were  not  made  for  the 
purpose  of  delay  or  vexation  ;  and  that  the  first  information,  which  he,  or,  as 
he  believed,  the  plaintiff,  had,  of  the  interests  which  made  the  amendments  ne- 
cessary, was  derived  from  the  answers  to  the  amended  bill. 

The  Solicitor  General  and  Mr.  Sharp  submitted,  that  leave  to  amend  ought 
in  such  a  case  to  be  given  ex  parte,  whatever  might  be  the  construction  which 
would,  in  ordinary  cases,  be  put  on  the  thirteenth  order.  If  notice  were  given, 
it  was  impossible  to  doubt  that  the  order  would  be  made  ;  and  the  only  effect 
of  giving  notice  would  be  to  create  costs  to  an  enormous  amount,  as  upwards 
of  twenty  parties,  represented  probably  by  as  many  different  solicitors,  would 
in  that  case  appear  on  the  motion. 

The  Lord  Chancellor  made  the  order  ex  parte. 


[•83]  ♦Fellowes  t;.  Lord  Gwydyr  and  Page. 

1829 ;  November  13, 16. 

It  is  no  defence  to  a  bill  for  specifie  performance  by  the  vendor,  that  during  the  treaty  he  falsely 
assumed  the  character  of  agent  for  another,  when,  in  fact,  he  was  dealingr  on  his  own  behalf, 
and  that  he  thereby  deceived  the  purchaser  as  to  the  party  with  whom  the  contract  was  made, 
provided  the  purchaser  does  not  show  that  the  deception  induced  him  to  enter  into  the  contract, 
or  occasioned  any  loss  or  inconvenience  to  him  otherwise. 

The  material  facts  of  this  case  are  stated  in  Mr.  Simon's  Reports,  vol.  i, 
p.  63. 

The  defendant  Page  appealed  from  the  decree  of  the  Vice-Chancellor. 

Mr.  Home  and  Mr.  Keene,  for  the  plaintiff  Fellowes,  argued,  that  though 
the  written  agreement  purported  to  be  signed  by  Fellowes  on  behalf  of  Lord 
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Gwydyr,  it  was  manifest  from  the  evidence  in  the  cause,  that  the  defendant 
Page  knew,  or  at  least  might  have  known,  that  the  plaintiff  was  really  the 
principal  in  the  transaction.  But  whether  the  defendant  did,  or  did  not  know 
il,  that*circumstance  could  make  no  possible  difference  since  no  loss  would  be 
shown  to  have  accrued  to  the  defendant  from  his  ignorance,  and  no  improper 
motive  for  concealment,  if  any  had  been  practised,  could  be  imputed  to  the 
plaintiff.  At  all  events,  the  defendant  Page,  by  taking  possession  of  the  arti- 
cles contracted  for,  and  proceeding  to  sell  them  off  after  he  was  fully  informed 
of  the  truth,  must  be  considered  to  have  acquiesced,  and  to  have  waived  ajiy 
objection  on  the  ground  of  mistake  or  misrepresentation.  It  would  be  too  much 
for  him  now,  after  the  bargain  had  been  carried  into  effect,  to  turn  round  on 
the  plaintiff,  because  the  speculation  had  proved  a  losing  one,  and  attempt  to 
repudiate  the  contract,  while  he  retained  at  the  same  time  in  his  hands  a  large 
portion  of  the  purchase  money,  as  well  as  the  whole  produce  of  the  sale. 

♦Mr.  Bligh  for  Lord  Gwydyr,  who  disclaimed  all  interest  in  the    [♦84] 
matters  in  question,  stated,  that  his  Lordship  gave  the  plaintiff  no  au- 
thority to  use  his  name,  and  took  no  part  himself  in  the  negotiation. 

Mr.  PepySf  Mr.  Knight,  and  Mr.  Warry,  for  the  defendant  Page,  contend- 
ed, that  upon  the  whole  of  the  evidence,  a  case  of  deliberate  and  systematic 
fraud  on  the  part  of  the  plaintiff  had  been  sufficiently  established.  It  was 
plain  that  a  series  of  artifices  had  been  resorted  to  for  the  purpose  of  keeping 
Page  in  the  dark  as  to  the  real  nature  of  the  transaction  ;  all  leading  him  to 
believe,  that  he  was  dealing  with  Lord  Gwydyr  through  the  agency  of  Fel- 
lowes,  when,  in  point  of  fact,  Fellowes  was  negotiating  solely  on  his  own  ac- 
count. What  else  could  be  the  plaintiff's  object  in  affixing  his  signature  to 
the  contract,  in  the  name  and  as  the  agent  of  I^ord  Gwydyr, — in  holding  the 
meetings,  at  which  the  terms  of  the  purchase  were  arranged,  at  the  office  of 
his  Lordship's  solicitor, — in  permitting  that  solicitor  to  propose  alterations  as 
to  the  time  of  payment,  and  submitting  the  agreement  to  him  for  his  appro- 
val,— in  using  language  throughout  the  whole  of  his  correspondence  which 
would  naturally  confirm  the  defendant's  original  impression,  that  the  plaintiff 
was  only  acting  by  his  Lordship's  direction,  and  which  was  in  truth  capable 
of  no  other  rational  construction  ? 

That  Page  himself  was  imposed  upon  was  obvious  from  the  circumstan- 
ces, that  the  first  check  he  gave  the  plaintiff,  in  part  payment  of  the  purchase 
money,  was  drawn  payable  to  Lord  Gwydyr.  On  any  other  supposition,  in- 
deed, his  conduct  would  be  most  strange  and  unaccountable  ;  since,  if  he  had 
been  aware,  as  it  had  been  insinuated  he  was,  that  his  Lordship  was 
no  party  to  the  sale,  was  il  likely  he  would  have  rested  satisfied  *with  [*85] 
a  contract,  in  which  he  was  himself  the  only  person  that  was  bound  ? 
His  subsequent  conduct,  however,  abundantly  proved  that  he  did  not  so  un- 
derstand it.  The  instant  he  discovered  his  mistake,  he  exclaimed  against 
the  deception  that  had  been  practised  upon  him,  and  did  every  thing  he  could 
to  escape  from  its  consequences. 


86  CASES  IN  CHANCERY. 

1829. — Feliowes  v.  Lord  Gwydyr. 

The  Lord  Chancellor  observed,  thai  he  thought  it  sufficiently  made  out, 
that  the  effect  of  the  plaintiff's  conduct  had  been  to  mislead  Mr.  Page. 

For  the  defendant :— Here  then  we  have  proved  an  industrious  suppression 
and  misrepresentation,  which  had  the  effect,  whatever  was  the  object,  of  mis- 
leading the  defendant  as  to  a  most  important  ingredient  in  the  contract  as  to  the 
person,  namely,  with  whom  he  had  really  contracted  ;  and  it  is  too  late  to  con- 
tend now,  after  the  cases  of  Phillips  v.  TTie  Duke  of  Bucks^id)  Harding  v. 
Cox,{b)  Eyre  v.  Pophaniyic)  and  other  cases,  the  authority  of  which  has  been 
expressly  recognized  by  Lord  Eldon  in  Bonnet  v.  Sadler ^(d)  that  wilful  con- 
cealment, and  a  fortiori  misrepresentation,  upon  so  material  a  point,  will  not 
of  itself  be  sufficient  to  avoid  the  agreement  in  equity.  It  matters  not  with 
what  object,  whether  fraudulent  or  otherwise,  the  misrepresentation  was  em- 
ployed, or  whether  it  was  intentional  or  not.  The  simple  fact  of  misrepre- , 
sentation  alone,  more  especially  if,  as  here,  it  succeeded  in  misleading  the 
defendant,  has  always  been  considered  a  decisive  answer  to  a  bill  for  specific 

performance. 
[•86]  •In  reality,  however,  there  was  a  motive,  and  that  an  obvious  and 

most  improper  one,  for  the  course  adopted  by  the  plaintiff:  and  even 
if  its  existence  were  not  fully  made  out  in  evidence,  we  should  have  a  right 
to  infer  it  from  his  conduct ;  for  wherever  a  contracting  party,  during  the  pro- 
gress of  the  treaty,  studiously  suppresses  or  misrepresents  circumstances ; 
wherever,  by  falsehood,  he  induces  error  in  the  mind  of  the  other  parly,  he 
will  be  presumed  to  have  so  acted  for  purposes  of  fraud,  unless  he  can  satis- 
factorily rebut  the  presumption.  The  defendant  Page,  as  the  plaintiff  well 
knew,  had  been  long  connected  with  the  family  of  Lord  Gwydyr.  He  had 
been  emplyed,  in  the  way  of  his  trade,  by  his  lordship's  father  to  sell  the 
fitlings-up  of  Westminster  Hall  after  the  trial  of  Lord  Melville  ;  he  had 
claims  against  the  late  lord's  personal  representatives,  to  a  large  amount,  out- 
standing and  unsettled,  and  independently  of  the  hope  of  something  like  a 
set-off,  (  which  appears  only  by  the  answer,  and  which  strictly  perhaps, 
could  not  be  made  available  against  the  present  lord,)  he  was  naturally  desir- 
ous to  keep  up  his  connection  with  a  powerful  nobleman,  whose  patronage 
was  well  worth  some  sacrifice,  by  catching,  even  improvidently,  at  a  contract 
which,  if  it  did  turn  out  an  unprofitable  bargain,  his  lordship,  he  felt  assured, 
was  too  generous  to  enforce  to  the  utmost  letter.  None  of  these  inducements 
would  have  influenced  his  mind,  in  dealing  with  an  obscure  individual  and  a 
stranger,  like  Mr.  Feliowes  ;  and  Mr.  Feliowes  of  course,  by  carrying  on  the 
negotiation  under  cover  of  Lord  Gwydyr's  name,  really  obtained  all  the  addi- 
tional advantage  estimated  in  money,  which  such  considerations  gave  to  the 
transaction  in  the  eyes  of  Mr.  Page.  It  is  therefore,  no  more  than  a  reason- 
able inference,  that  Page,  if  at  all,  would  not  have  contracted  with  the  plain- 
» 

(fl)  1  Vem.  2Q7.  {h)  1  Vera.  227,  n.  (c)  1  B.  C  C.  95,  n. 

(<2)  14  VcB.  526.    Some  other  cases  are  mentioned  in  Sugdeu*8  Vendors  and  Purchasere,  200, 
201.  7th  edition. 
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tiflF  on  the  same  lenn3 — the  terms  now  sought  to  be  enforced — as  he 

^did  when  he  acted  under  the  impression  that  he  was  dealing  with      [*87] 

Lord  Gwydyr. 

The  jurisdiction  of  courts  of  equity  to  compel  the  specific  performance  of 
agreements,  is  a  matter  purely  discretionary  :  and  in  the  exercise  of  that  dis- 
cretion it  has  always  been  a  rule,  that  the  party  seeking  equitable  relief  must 
come  with  clean  hands.  The  misconduct  of  a  plaintiflf  operates  as  a  personal 
disqualification,  which  the  court  invariably  notices,  and  of  which  the  defend- 
ant may  avail  himself  as  a  bar  to  the  demand,(a)  without  being  called  upon 
to  show  that  he  has  sustained  any  special  loss*  or  injury  in  consequence. 
Here  it  is  admitted,  that  Fellowes  was  guilty  of  studied  duplicity,  which  had 
the  effect  of  deceiving  the  defendant,  and  which,  we  are  entitled  to  assume, 
was  intended  to  deceive  him.  Can  a  plaintiff,  under  such  circumstances,  be 
permitted  to  claim  the  extraordinary  relief,  which,  in  an  honest  case,  the 
court  will  give  by  decreeing  the  agreement  to  be  specifially  executed,  or  will 
it  not  rather  leave  the  parties  to  proceed  at  law  ?  It  is  said,  that,  in  this  in- 
stance, no  relief  could  be  had  at  law,  because  the  contract  was  signed  in  the 
name  of  Lord  Gwydyr^  who,  having  taken  part  in  the  transaction,  now  re- 
fuses to  lend  his  name  to  any  legal  proceedings  instituted  with  a  view  to  carry 
it  into  effect. '  But  that  only  furnishes  a  stronger  reason  why  this  court  should 
decline  to  interfere.  The  plaintiff  either  had,  or  had  not,  a  right  to  make  use 
of  Lord  Gwydyr's  name.  If  he  had,  this  court  would  compel  his  Lordship, 
on  a  bill  filed  for  that  purpose,  to  allow  an  action  to  be  brought  in  his 
name,  on  behalf  of  the  ^plaintiff.  If  he  had  not,  (and  that  such  was  [*88] 
the  fact,  appears  from  the  statement  of  his  own  bill,)  it  is  a  further  in- 
stance of  the  plaintiff's  unfair  and  dishonest  deaUng,  which  would  of  itself  de- 
prive him  of  any  title  to  equitable  aid. 

The  contract,  besides,  has  no  mutuality.  If  Lord  Gwydyr  or  Mr.  Fellowes 
had  refused  to  perform  it,  Mr.  Page,  it  is  clear,  however  fairly  and  openly 
he  might  have  acted,  could  never  have  enforced  it  specifically  against  either, 
but  must  have  resorted  for  relief  to  a  legal  tribunal.  In  truth,  the  suit  here 
is  altogether  improper.  It' prays  a  specific  performance,  though,  in  the  events 
that  have  since  occurred,  the  articles  having  been  sold  off,  and  a  portion  of 
the  price  paid,  performances  can  consist  in  nothing  more  than  paying  the 
balance  of  the  purch)ise  money.  In  other  words,  it  calls  upon  the  court  to 
invade  the  province  of  a  jury,  and  assess  the  damages  which  the  plaintiff  has 
sustained  by  Page's  refusal  to  complete  his  bargain.  It  is  unquestionable, 
that,  if  the  contract  had  been  originally  drawn  in  the  name  of  Fellowes  him- 
self, as  common  sense  and  plain  dealing  would  have  dictated,  its  subject  mat- 
ter is  of  sucH  a  kind,  it  being  for  payment  of  money  on  the  one  hand,  and  for 
delivery  of  goods  on  the  other,  that  the  vendor  could  never  have  come  here 
for  assistance,  but  must  have  been  left  to  make  the  most  of  his  legal  remedy. 

(a)  See  on  this  Bubject  the  olwervatioiifl  of  Sir  T.  Plumer,  M.  R.f  in  the  cases  of  Clermont 
Y.  Ta9burgh,  1  J.  &,  W.  119,  and  Woodhouu  v.  Meredith,  ib.  223. 
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And  is  he  to  be  actually  placed  in  a  better  situation — is  the  more  powerful 
arm  of  a  court  of  equity  to  be  extended  to  him,  merely  because,  through  follyt 
or  fraud,  he  has  framed  the  contract  in  a  way  which  deprives  him  of  that 
remedy  ?  .  Such  a  principle,  once  admitted,  would  be  a  direct  encouragement 

to  negligence  and  deception;  every  blundering  agreement  of  every 
[*89]    petty  tradesman  with  the  wholesale  dealer   who  ^supplies  his  stock, 

might  be  made  the  foundation  of  a  suit  in  chancery  ;  and  the  line  of 
separation  between  the  two  jurisdictions  would  be  totally  destroyed. 

Mi.  Page  never  acquiesced  in  the  transaction,  after  he  became  acquainted 
with  the  facts.  He  was  compelled,  for  his  own  safety,  to  proceed  to  sell 
off  the  articles  without  delay,  that  the  hall  might  be  cleared  by  a  certain 
day,  according  to  the  terms  of  bis  undertaking  to  Lord  Gwydyr.  But  so  far 
was  he  from  thereby  intending  to  waive  his  objections  to  the  contract  that 
every  thing  he  subsequently  did  was  under  protest.  He  kept  a  regular  ac- 
count of  the  proceeds  of  the  sale,  which  he  is  ready  to  produce  and  verify  ; 
and  he  is  willing  to  pay  over  the  amount  to  the  plaintiff,  after  deducting  the. 
sum  he  has  already  paid,  and  the  usual  allowance  for  his  commission  as  a 
broker  on  the  sale. 

The  Lord  Chancellor  : — Mr.  Page,  I  am  satisfied,  had  every  reason  to 
believe  that  he  was  contracting  with  Lord  Gwydyr :  but  the  only  question 
here  is,  what  loss  or  inconvenience  has  he  sustained  in  consequence  of  act-, 
ing  under  that  mistake  ?  There  is  nothing  in  the  cause  which  can  lead  me 
to  suppose,  that  he  would  nol  have  contracted  with  the  plaintiff,  or  that  he 
would  have  declined  to  offer  the  sum  of  1500  guineas,  had. he  been  aware 
of  the  parly  who  was  really  the  owner  of  the  property.  It  was  strongly 
pressed  upon  me  in  the  argument,  that  the  parties  should  be  left  to  proceed 
at  law.  But  from  the  situation  in  which  they  respectively  stood,  as  well 
as  from  the  form  of  the  agreement,  they  could  not  have  obtained  an  effectual 
adjudication  upon  their  rights  at  law,  and  it  was  necessary  for  the  plaintiff 

therefore  to  come  into  this  court.  Mr.  Fellowes  says,  that  the  name 
[•90]    of  Lord  Gwydyr  was  not  used  for  any  improper  •purpose  ;  but  even 

if  it  were  otherwise,  that  circumstance  alone  would  furnish  no  reason 
why  Mr.  Page  should  be  released  from  his  contract,  without  showing  that 
the  deception  had  in  some  way  operated  to  his  prejudice. 

Decree  affirmed  without  costs.[l] 

[1]  Vide  Bacon  v.  Bronton^  7  Johns.  Ch.  Rep.  201.  Scott  v.  Hatuon,  post,  128.  S.  C.  1  Sim. 
13,  15,  n.  1.  HarrU  v.  Kemhle,  1  Sini.  111.  Stainbank  v.  Femley,  9  Sim.  556.  Sedden  v. 
Conntlh  10  Sim.  86. 
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1829 ;  November  16. 

Equal  sums  ^ven  to  the  same  person  by  a  will  and  codicil,  held,  from  the  character  and  objects 

of  the  latter,  to  be  substitutional,  and  not  accumulative,  although  the  legacy  given  by  the 

codicil  was  only  conditional. 

The  will  of  John  Byng,  Esquire,  made  during  his  residence  in  India  in  the 
service  of  the  East  India  Company,  and  bearing  date  the  2l8t  of  April,  1808, 
after  appointing  executors,  proceeded  in  the  following  terms  : — "  I  give  and 
devise  to  my  natural  daughter,  Cecilia  Georgiana,  now  under  the  care  of 
my  dear  sister  Mrs.  Eraser,  the  sum  of  5000  pagodas,  placed  in  the  hands  of 
Messrs.  Harrington  &  Co.  a  company's  bond  bearing  8  per  cent.,  and  with 
whatever  interest  may  be  due  upon  the  said  bond  ;  and  the  said  executors 
on  no  account  to  call  upon  Mrs.  Eraser  for  any  sum  or  sums  disbursed  upon 
the  education  of  the  child  under  her  protection.  Item,  I  give  and  devise 
unto  my  natural  child  John,  under  the  care  of  Mr.  Griffiths,  of  Madras,  the 
sum  of  1000/.  or  2500  pagados;  I  give  and  devise  to  my  dear  wife,  Eliza 
Amelia  Byng,  after  paying  any  debts  and  legacies,  the  residue  and  remain- 
der, entirely  to  go  to  my  dear  wife,  which  I  suppose  to  amount  to  ;^0,000 
pagodas,  besides  the  bond  due  to  me  by  Messrs.  Chase  Sc  Co.,  and  other 
debts  from  various  persons,  amounting  to  about  3000  pagodas  more.  If  any 
accident  should  befal  my  dear  wife,  the  whole  of  my  property  to  my 
child  George  Percy  Byng ;  but  if  she  •lives,  the  whole  of  my  proper-  [•Ql  J 
ty  to  be  entirely  and  solely  at  her  disposal." 

The  testator  afterwards,  when  at  Trichinopoly,  executed  another  testamen- 
tary paper,  bearing  date  the  19th  November,  1811,  which  was,  in  part,  in  the 
following  terms  : — **  I,  John  Byng,  of,  &c.,  do  hereby  add  the  following 
clauses  to  my  last  will  and  testament.  As  some  mistakes  may  occur  regard- 
ing the  2000/.  sterling  bequeathed  to  my  natural  daughter  Cecilia,  this  is  to 
Btate  that  1000/.  sterling  of  the  above  sum  is  in  the  hands  of  the  honorable 
Mrs.  Hopwood,  and  about  800/.  sterling  is  in  the  hands  of  my  brother  George 
Byng,  Esquire ;  now  if  any  difference  should  be  wanting  to  make  up  the 
aforesaid  principal  sum  of  2000/.  sterling,  I  will  that  the  residue  wanting  is 
to  be  taken  from  the  aggregate  of  my  fortune,  and  the  aforesaid  sum  of  2000/. 
sterling  so  completed  is  to  be  paid  into  the  hands  of  Captain  Percy  Eraser,  in 
trust,  for  the  use  of  my  aforesaid  natural  child,  Cecilia,  to  be  paid  to  her  on 
her  attaining  the  age  of  twenty-one  years,  or  on  her  marriage,  should  she 
marry  before  attaining  that  age,  together  with  any  interest  that  may  have  ac- 
cumulated thereon,  after  deducting  the  expenses  of  her  education  and  sup- 
port. I  also  bequeath  to  my  natural  son,  John,  under  the  care  of  Mr.  Grif- 
fiths, at  Madras,  the  sum  of  1000/.  sterling,  to  be  paid  to  him  on  his  attaining 
the  age  of  twenty-one  years,  with  any  interest  that  may  have  accrued  thereon, 
after  deducting  the  expenses  of  his  education  and  support ;  but  I  do  hereby 
will,  that,  in  tlie  event  of  my  aforesaid  natural  child,  Cecilia,  dying  before  her 
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marriage,  or  her  attaining  the  age  of  twenty-one  years,  the  aforesaid  sum  of 
2000/.,  with  any  interest  that  may  have  accrued  thereon,  is  to  revert  to  my 
lawful  children.  I  also  will  that,  in  the  event  of  my  natural  son,  John, 
[*92]  dying,  before  he  has  attained  the  age  *of  twenty-one  years,  the  afore- 
said sum  of  1000/.,  with  the  interest  that  may  have  accrued  thereon,  is 
also  to  revert  to  my  lawful  children.  I  further  will,  that  the  yearly  interest 
arising  from  the  aggregate  sum,  of  which  I  may  be  possessed,  or  which  may 
hereafter  devolve  to  me,  after  the  several  legacies  are  paid,  shall  be  paid  by 
regular  instalments  to  my  dearly  beloved  wife,  Amelia  Byng,  for  her  own  use 
and  for  the  education  of  my  lawful  children,  to  be  enjoyed  by  her  during  the 
term  of  her  natural  life,  but  in  the  event  of  her  death  or  her  again  marrying, 
the  whole  yearly  interest  to  be  laid  out,  or  such  part  as  may  be  necessary,  for 
the  education  of  my  lawful  children,  and  the  principal,  with  the  interest  that 
may  remain  thereon,  if  any,  to  be  divided  amongst  them  in  equal  shares,  the 
several  shares  to  be  paid  them  on  their  respectively  attaining  the  age  of  twen- 
ty-one years." 

The  rest  of  this  instrument,  whichxontained  no  further  bequests,  had  refer- 
ence principally  to  the  nature  and  particulars  of  the  testator's  property  ;  and 
it  gave  directions  to  certain  of  his  friends  in  India,  whom  he  requested  to 
undertake  the  management  of  his  affairs,  as  to  the  mode  in  which  his  out^ 
standing  effects  were  to  be  collected  and  applied.  It  also  appointed  guardians 
for  his  lawful  children,  and  spoke  of  what  he  had  done  by  his  former  will, 
and  of  *^  these  clauses  added  to  his  last  will  and  testament."  There  was  no 
new  nomination  of  executors. 

The  testator  died  in  1812,  and  probate  of  the  two  testamentary  papers  as  a 
will  and  codicil  was  granted  by  the  ecclesiastical  court  to  6.  P.  Fraser,  one  of 
the  executors. 

Sometime  afterwards,  a  bill  was  filed  for  the  purpose  of  having  the 
[*9d]  accounts  taken,  and  the  necessary  funds  *raised  and  set  apart  for  the 
payment  of  the  different  legatees.  By  the  decree  in  the  cause  bearing 
date  the  2d  of  May,  1818,  and  pronounced  by  Sir  John  Leach,  then  Vice 
Chancellor,  it  was  (among  other  things)  declared  that  the  legacy  given  by  the 
codicil  to  the  appellant,  John  Byng  (the  natural  son  of  the  testator,)  was  a  re- 
vocation of  the  legacy  of  1000/.  given  to  him  by  the  will,  and  was  not  accu- 
mulative. At  the  date  of  the  decree,  John  Byng  was  an  infant,  and  when  he 
came  of  age,  several  years  after,  the  order  he  obtained  for  payment  of  the 
sum  which  had  been  appropriated  to  answer  his  legacy  of  1000/.  was  made 
without  prejudice  to  any  proceedings  he  might  be  advised  to  take  with  a  view 
to  get  the  decree  varied.  And  he  now  appealed  against  so  much  of  the  de- 
cree as  declared  the  second  to  be  a  revocation  of  the  first  legacy,  and  not  an 
addition  to  it. 

Mr.  Home  and  Mr.  Phillimore^  for  the  appellant : — The  general  rule  is, 
that,  when  a  legacy  is  given  by  a  will,  and  another  is  afterwards  given  by  a 
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codicil,  to  the  same  person,  the  testator  is  held  to  hare  intended  that  the 
legatee  should  take  both,  unless  strong  circumstances  appear  on  the  face  of 
the  instruments  themselves,  raising  an  opposite  presumption.  Here,  however, 
there  is  nothing  of  the  kind  ;  *on  the  contrary,  the  probabilities,  as  far  as  they 
can  be  collected,  pointed  directly  the  other  way.  This  second  instrument  is 
no  more  than  a  codicil,  or  as  the  testator  himself  styles  it,  '^  clauses  added  to 
his  last  will  and  testament,"  and  it  is  clear  from  its  tenor,  that  it  was  written 
while  the  first  was  lying  before  him,  or  at  least  was  fully  preseiit  to  his 
mind.  He  commences  it  by  anxiously  explaining  his  wishes  (which  he  was 
afraid  might  be  misunderstood,)  with  respect  to  the  sum  he  had  already  be- 
queathed to  his  daughter,  and  then  having  that  prior  bequest,  and  no 
*doubt  also  the  bequest  which  he  had  made  to  the  appellant  his  son,  [*94] 
in  his  recollection,  he  proceeds  in  these  terms : — "  I  also  bequeath 
to  my  natural  son,  John,  the  sum  of  1000/.  sterling,  to  be  paid  to  him  on 
his  attaining  the  age  of  twenty^one  years."  Nothing  can  be  more  distinct  or 
explicit.  The  testator  knew  that  he  had  by  his  will,  bequeathed  2000Z.  to  his 
daughter ;  by  the  codicil,  he  gives  directions  to  his  executors  with  regard  to  , 
the  funds  to  be  applied  in  payment  of  that  sum,  expressly  referring  to  it  as 
the  identical  sum  given  by  his  will.  He  knew,  too,  that  he  had  bequeathed 
1000/.  to  his  son.  But  in  the  codicil  he  makes  no  reference  whatever 
to  that  legacy,  and  goes  on  to  use  words  of  bequest  to  him,  which  can 
import  only  a  new,  substantive,  and  independent  gift.  What  can  be  the 
reason  of  this  marked  diversity  ?  Simply,  that  the  testator's  object  was 
different  in  the  two  cases.  He  intended  merely  to  regulate  the  property 
which  the  daughter  was  to  take,  but  he  wished  to  make  a  reasonable  addition 
to  the  fortune  which  he  had  bestowed  upon  his  son.  Two  thousand  pounds 
he  probably  considered  an  ample  provision  for  a  girl  living  under  the  care 
of  her  paternal  relatives  ;  but  half  of  that  sum,  he  justly  thought,  was  a  scanty 
allowance  for  a  boy  who  had  to  make  his  way  in  the  world,  and  who  would 
require  almost  the  whole  of  it  as  an  advancement  to  start  him  properly  in 
life.  He  was  therefore  naturally  desirous  to  put  both  children  on  an  equal 
footing.  His  fortune  had  increased  considerably  in  the  interval  between  the 
date  of  the  two  instruments,  as  appears  from  the  latter,  so  that  he  could 
indulge  his  inclination  without  inconvenience ;  and  he  has  accordingly 
effected  his  purpose  in  the  codicil,  by  which  he  distinctly  gives  1000/.  to 
his  son,  well  aware  all  the  while  that  he  had  previously  given  him  a 
similar  sum  by  the  will.  If  he  *had  intended  the  subsequent  as  a  sub-  1*95] 
stitution  for  the  former  legacy,  he  would  certainly  have  said  so  ; 
more  especially  as  his  attention  was  directly  drawn  to  the  circumstances 
in  which  the  son  stood,  by  the  reference,  in  the  immediately  preceding 
sentence,  to  the  provision  he  had  made  for  the  daughter,  in  whose  case,  as 
he  meant  to  bestow  no  additional  bounty,  he  took  care  to  use  language  that 
imported  none. 

Each  of  the  two  instruments,  taken  separately,  is  defective.     In  order  to 
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collect  from  them  the  complete  expression  of  the  testator's  mind,  we  must 
view  them  in  connection,  as  forming  one  entire  testamentary  act,  and  they 
will  then  appear  perfectly  consistent  and  explicit.  Reading  them  in  that  way, 
their  effect  may  be  thus  rendered  : — '*  I  give  to  my  daughter  20002.  absolutely ; 
— on  second  thoughts,  it  had  better  be  conditional  only,  and  be  paid,  when 
due,  out  of  such  and  such  funds.  Item,  I  give  to  my  son  1000/.  absolutely  : 
— I  also  bequeath  to  him  1000/.,  to  be  paid  at  twenty-one,  in  the  event  of  his 
attaining  that  age,  otherwise  to  go  over."  Here  we  see  the  force  of  the  word 
''  a/fo,"  which  plainly  shows  the  testator  meant  an  addition. 

It  will  be  said,  that  the  sums  given  in  the  will  and  the  codicil  are  the  same 
in  amount :  but  that  circumstance,  by  itself,  is  not  sufficient  to  raise  a  pre- 
sumption that  the  one  was  intended  in  substitution  for  the  other.  Ridges  v. 
Morri$son,(a)  and  the  cases  there  referred  to.  Baillie  v.  BuiterfieldSJb).  If, 
however,  such  a  presumption  could  for  a  moment  be  admitted,  it  would  be 

effectually  repelled  by  considering  the  very  different  character  of  the 
[*96]      two  legacies.     The  one  is  an  abolute  gift,  vesting  immediately,  *and 

the  principle  of  which  was  of  course  applicable,  either  wholly  or  in 
part,  to  the  boy*s  advancement.  The  other  is  conditional  only,  to  vest  on  his 
attaining  twenty-one,  and,  in  the  event  of  his  dying  under  that  age,  to  go  over 
to  the  lawful  children  of  the  testator.  It  is  a  fund  which  could  not  by  possi- 
bility be  broken  in  upon  while  the  contingency  lasted,  not  even  for  the  neces- 
sary purpose  of  putting  him  out  in  trade  or  instructing  him  in  a  profession. 
The  two  legacies,  therefore,  though  nominally  the  same,  are  by  no  means 
equal  in  value  :  the  latter  being  far  less  beneficial  than  the  former,  a  circum- 
stance which,  in  the  case  of  M'Kenzie  v.  M*Kenziey{c)  Lord  Eldon  held  to  be 
quite  conclusive  in  favor  of  accumulation.  It  is  observable,  too,  that  the  co- 
dicil speaks  of  the  surplus  interest  that  might  accumulate  during  the  son's 
minority  ;  and  no  doubt  a  surplus  might  remain  beyond  what  was  requisite 
for  his  support  and  education,  if  both  the  sums  were  to  be  taken  :  but  it  is  not 
to  be  supposed  that  the  testator  could  have  contemplated  the  possibility  of 
such  a  surplus,  after  satisfying  those  purposes  out  of  the  interest  of  1000/. 
According  to  the  construction  contended  for  on  the  other  side,  the  appellant 
was  to  have,  during  his  minority,  the  interest  of  only  one  sum  of  1000/..  and 
not  a  shilling  of  the  principal  could  be  touched,  not  even  to  ensure  his  success 
in  life,  unless  he  attained  twenty-one.  That  never  could  be  the  object  of  a 
considerate  parent.  According  to  our  construction,  the  appellant  would  have 
the  interest  of  2000/.  to  be  employed  towards  his  maintenance  and  education, 
and  one  half  of  that  sum  would  be  applicable  at  the  discretion  of  his  trustees, 

and  under  the  sanction  of  the  court,  to  any  advancement  for  his  bene- 
[*97]      fit,  while  the  remainder  would  •be  vested  and  payable  as  soon  as  he 

came  of  age,  an  arrangement  at  once  natural  and  judicious.  On  the 
whole,  unless  this  clause  of  bequest  is  to  be  read  as  a  revocation,  in  contra- 

(a)  J  B.  C.  C.  389.  Q>)  1  Cox,  399.  (c)  2  Rusb.  863. 
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diction  to  its  express  language,  and  in  violation  of  every  fair  presumption  of 
intention,  the  appellant  is  entitled  to  both  the  legacies. 

Mr.  Kindersley,  contra : — Where  the  legacies  are  given  simpliciter,  and 
there  is  nothing  to  assist  conjecture,  the  general  rule  in  favor  of  accumulation 
may  perhaps  be  admitted  ;  although  where  the  legacies  are  equal  in  amount, 
even  that  has  sometimes  been  denied.(a)  But  certainly  the  doctrine  cannot 
be  carried  farther ;  for  the  presumption  is  extremely  slight,  and  any  intrinsic 
evidence,  supplied  by  the  testamentary  instruments  themselves,  is  sufficient  to 
turn  the  scale,  and  throw,  on  the  party  claiming  the  double  bequest,  the  bur- 
den of  supporting  his  claim  by  parol  testimony.  The  general  rule,  therefore, 
is  subject  to  an  important  exception,  fully  established  by  authority,  and  bear- 
ing directly  on  the  present  question,  viz.,  that,  wherever  the  testamentary 
papers  contain  a  series  of  bequests,  comprising  the  same  property  and  cor- 
responding pretty  nearly  in  number  and  value,  to  a  numerous  class  of  lega- 
tees, there  repetition  and  not  accumulation  shall  be  presumed.  And  this 
exception  is  founded  in  good  sense ;  for  though  it  is  possible  enough  for  a 
testator  to  mean  an  addition,  when  by  a  codicil  he  simply  gives  a  sum  to  the 
same  individual  who  was  to  take  a  similar  sum  by  his  will,  it  is  far  less  likely 
that  he  should  repeat  a  whole  line  of  bequests  to  a  variety  of  legatees, 
^without  the  least  reference  to  what  the  first  instrument  had  done  for  [•QS] 
them,  unless  he  intended  the  second  to  be  substituted  for  the  first. 

That  principle  was  tlie  foundation  of  Lord  Hardwicke's  decision  in  the 
Duke  of  St,  AlbarCs  v.  Beauclerk.{b)  In  that  case,  legacies  given  by  two 
distinct  codicils  to  the  same  legatees,  though  they  differed  in  amount,  and 
though  an  annuity  given  by  the  one  was  not  noticed  in  the  other,  were  held 
to  be  substitutional.  So  in  Coote  v.  Boyd,{c)  where  the  second  codicil  ap- 
peared with  some  slight  variations  to  be  a  mere  repetition  of  the  first,  though 
both  were  proved  in  the  ecclesiastical  court,  and  it  was  not  pretended  that  the 
one  was  meant  to  be  a  revocation  of  the  other,  Lord  Thurlow  decided  that 
the  legacies  were  not  doubled.  Iti  Attorney  General  v.  Harley^{d)  tliere  were 
two  testamentary  papers  giving  the  same  sum  to  the  same  individual,  but 
with  a  material  alteration  in  the  terms  and  nature  of  the  bequest,  it  being  in 
the  one  absolute,  in  the  other  conditional,  and  yet  that  was  held  to  make  no 
difference,  and  only  one  legacy  was  allowed.  Barclay  v.  Wainwright  ;(e) 
Gillespie  v.  Alexander,{g)  was  the  case  of  a  will  and  codicil,  and  was  in  other 
respects  very  analagous  to  the  present.  The  codicil  in  that  case  gave  a 
variety  of  legacies  ;  some  of  them  to  the  same,  others  to  a  less,  and  others  to 
a  larger  amount  (and  so  far  it  is  a  stronger  case  than  ours,)  and  it  nowhere 
pretended  to  revoke  the  prior  testamentary  paper ;  nevertheless  it  was 
determined  that  the  sums  bequeathed  to  the  same  legatees  were  not  addi- 

(a)  See  the  obseryattons  of  Lord  Thuriow  in  Moggridge  ▼.  Thaektoellt  1  Vei.  jun.  473,  and  of 
Sir  W.  Grant  in  Benyon  v.  Benyon,  17  Yes.  42. 

(b)  2  Atk.  636.  (c)  1  B.  C.  C.  448,  and  2  B.  C.  C.  521.  (d)  4  Madd.  263. 
(e)  3  Vea.  462.                     (^)  2  S.  &  S.  145. 
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[*99]  tioDal  but  substituted.  The  *case  of  M^Kenzie  v.  M^Kenzie  may 
seem  at  first  sight  inconsistent  with  the  others,  but  it  is  clearly  distin- 
guishable, for  the  codicil  there  not  only  positively  recognized  and  confirmed 
the  will  in  all  other  respects,  but  most  of  the  sums  bequeathed  by  it  were 
different  in  value,  and  as  to  several  in  which  the  testator  intended  revocation, 
he  expressly  said  so,  thereby  raising  a  strong  implication  that  as  to  the  rest 
he  had  no  such  intention. 

The  same  principle  ought  to  hold,  perhaps  even  more  strongly,  in  a  case 
like  the  present,  where  the  subsequent  testamentary  paper,  though  it  can- 
not be  said  to  repeat  a  series  of  bequests,  does  what  amounts  to  the  same 
thing,  by  embracing  within  the  range  of  its  bounty  all  the  objects  for  which 
the  prior  instrument  had  provided.  This  professes  indeed  to  be  a  codicil, 
but  it  is  really  a  kind  of  supplemental  will,  having  reference  to  the  distribu- 
tion of  the  whole  of  the  testator's  property.  It  takes  up  the  former  will  as 
the  basis  of  the  proposed  distribution,  and  proceeding  as  it  were  in  parallel 
lines  with  it,  explains  and  remodels  the  dispositions  which  that  had  made. 
It  contemplates  no  new  gift  (unless  the  bequest  to  the  appellant  is  to  be  so 
construed  ;)  for  its  single  purpose  is  to  modify  and  abridge,  while,  as  to  their 
general  amount  it  ratifies  the  interests  previously  given.  The  second  may,  there- 
fore, be  considered  as  a  substitution  for  the  first  instrument,  except  where,  as  in 
the  instance  of  the  daughter's  legacy  and  the  nomination  of  executors,  it  express- 
ly confirms  and  adopts  it.  In  each  of  them  the  testator  divides  his  fortune  into 
three  portions.  One  of  these  he  gives  to  his  natural  daughter ;  another  to  his 
natural  son ;  and  the  third,  the  residue,  comprising  the  great  bulk  of  his  proper- 
ty, to  his  wife  and  family.  In  the  codicil  he  first  considers  the  case  of 
[•100]  the  daughter,  and  distinctly  recognizing  the  sum  which  •he  had  al- 
ready bequeathed  to  her,  proceeds  to  regulate  and  qualify  the  gift. 
He  then  adverts  to  the  legacy  given  to  his  son ;  and,  as  he  had  spoken  and 
approved  of  the  2000/.  bestowed  on  the  daughter  in  the  preceding  clause, 
so,  in  the  next,  he  repeats  that  he  also  gives  to  his  son  10002.,  stating  that 
he  means  it  to  be  taken  subject  to  the  same  conditions.  The  word  "  also" 
indicates  naturally  enough  the  transition  of  the  testator's  mind  from  the  one 
bequest  to  the  other,  and  it  indicates  no  more.  Finally,  he  addresses  him- 
self to  the  consideration  of  the  residue,  which  had  been  left  to  his  widow  ab- 
solutely, or  in  the  event  of  her  death,  to  his  only  lawful  child;  and,  with- 
out  professing  to  revoke  that  disposition,  he  does,  in  effect,  make  a  totally 
different  distribution,  bequeathing  what  he  calls  the  aggregate  of  bis  proper- 
ty, after  payjnent  of  the  legacies,  to  the  widow  for  life  or  widowhood  only, 
with  remainder  among  all  his  lawful  children. 

It  is  impossible  not  to  perceive  from  this  comparison,  that  the  two  instru- 
ments are  commensurate,  and  that  iheir  several  parts  have  a  mutual  re- 
lation ,  and  the  inference  is  natural  and  almost  unavoidable,  that,  as  far  as 
the  one  overrides  the  other,  they  cannot  stand  together.     To  that  extent  the 
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codicil  is  virtually  a  rev(»cation;  the  1000/.,  which  it  gives,  is  the  same 
1000/.  which  the  will  had  previously  given,  and  the  consequence  follows  of 
course,  that  the  legacies  are  not  accumulative. 

Besides,  had  the  intention  been  different,  here,  why  should  the  testator, 
when  he  was  carefully  guarding  against  the  lapse  of  the  daughter's  portion, 
and  of  the  1000/.  given  to  the  son,  by  a  bequest  over  to  his  lawful  children, 
have  neglected  a  similar  provision  with  respect  to  the  1000/.  men- 
tioned in  the  will,  if  that  was  meant  to  *be  a  separate  gift?  The  [*101] 
motive  for  the  precaution,  that  the  son  was  a  natural  child,  and  that 
t)therwise  the  legacy  would  go  to  the  crown  if  he  died  in  infancy,  would  have 
applied  with  equal  force  to  the  first  legacy  as  to  the  second,  and  yet  when  his 
attention  is  directly  drawn  to  it  by  the  reference  to  the  daughter's  situation 
under  the  will,  he  takes  no  notice  of  it  whatever,  a  circumstance  which 
proves  beyond  a  doubt,  that  in  the  will  and  codicil  he  considered  himself  as 
speaking  of  one  and  the  same  sum.  As  to  the  alleged  increase  of  his  pro- 
perty, the  codicil  shows  that  his  family  had  increased  in  at  least  an  equal 
proportion.  In  every  case  of  this  kind  the  single  inquiry  is  what  did  the 
testator  really  intend.  For  the  purpose  of  ascertaining  that  point  it  is  ne- 
cessary to  weigh  all  the  circumstances,  to  place  the  instruments  in  juxta- 
position, and  to  compare  attentively  the  whole  scope  and  import  of  each ; 
and  if  we  do  so  in  this  instance,  we  cannot  fail  to  arrive  at  a  conviction, 
that  in  the  codicil  the  testator  was  merely  repeating  and  not  enlarging  his 
bequest. 

Mr.  HomSf  in  reply. 

The  Lord  Chancellor  : — There  can  be  no  doubt,  I  apprehend,  as  to  the 
general  rule.  Tl^e  only  question  here  is,  whether  there  is  sufficient  to  show 
that  this  codicil  was  intended  to  operate  as  a  substitution  for  the  legacy  given 
by  the  will.  My  own  opinion  is,  and  has  been  from  the  first,  that  the  codicil 
was  intended  as  a  substitution,  or  i-ather  as  a  qualification  of  the  will.  [Here 
his  Lordship  stated  the  material  parts  of  the  will  and  codicil,  and  observed, 
that  the  lattejr  ran  over  and  reviewed  the  whole  of  the  dispositions  in 
the  will.J  The  testator  intended  by  the  ^codicil  to  give  directions  to  [*102] 
qualify  the  different  legacies.  In  Uie  first  place,  he  says,  as  to  his 
natural  daughter,  the  fund  for  the  payment  of  her  legacy  has  shifted,  and  he 
makes  a  provision  for  that  circumstance.  Then,  in  a  subsequent  clause,  he 
qualifies  the  absolute  gift  to  her,  by  saying,  that,  in  the  event  of  her  dying 
under  twenty-one  and  unmarried,  her  legacy  shall  go  over.  In  precisely  the 
same  terms  he  next  qualifies  the  legacy  of  1000/.  given  to  his  natural  son ; 
and  if  he  had  intended  that  gift  of  1000/.  to  be  accumulative  and  not  in  satis- 
faction of  the  sum  given  by  the  will,  no  reason  can  be  assigned  why  one- 
half  only  should  be  directed  to  go  over.  The  principle  of  all  the  cases  on 
this  subject  depends  upon  the  question,  whether  you  can  collect  from  the 
whole  of  the  instruments  taken  together,  an  intention  on  the  part  of  the  tes- 
tator to  substitute  the  one  legacy  for  the  other.    I  think  you  may,  from  the 
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circumstances  in  this  case.    The  judgment  of  the  court  below  ought,  there- 
fore, to  be  affirmed.(a)[l] 


[•103]  •Clark  r.  Dew. 

1829  ;  November  18. 

A  receiver  will  not  be  appointed  at  the  instance  of  a  party  claiming  as  devisee  under  a  will,  the 
validity  of  which  is  to  be  determined  by  an  issue,  unless  the  claimant  satisfies  the  court  that 
there  is  «  reasonable  probability  of  his  succeeding  on  the  issue,  and  that  the  property  will  be  en> 
dangered  by  being  left  in  the  possession  of  the  heir  at  law. 

A  party  who  is  in  contempt  for  disobedience  to  an  order  in  a  cause,  is  not  thereby  precluded  from 
making  a  motion  in  another  cause  having  reference  to  a  distinct  subject,  though  between  pre- 
cisely the  same  parties.     Semhle. 

This  was  a  motion,  on  behalf  of  the  plaintiff  Thomas  Clark,  for  the  ap- 
pointment of  a  receiver  of  certain  real  property,  to  which  he  and  his  brother 
and  co-plaintiff,  Valentine  Clark,  claimed  to  be  beneficially  entitled,  under 
the  will  of  their  deceased  uncle  Eli  Stott.  The  bill  was  filed  by  the  Clarks 
against  the  devisees  in  trust,  and  against  the  heiress  at  law,  Mrs.  Dew,  and 
her  husband,  for  the  purpose  of  establishing  the  will,  and  carrying  the  trusts 
of  it  into  execution,  as  far  as  related  to  the  real  estate  of  the  testator  ;  and  it 
prayed  an  issue  devisavit  vel  non  to  try  the  validity  of  the  will,  and  that  a  re- 
ceiver might  be  appointed  in  the  meantime. 

(a)  Most  of  the  authorities  upon  this  subject  have  been  collected  by  Mr.  Geldart,  in  a  note  to 
the  6th  volume  of  Maddock's  Reports,  p.  303,  under  the  case  of  Wray  v.  Field,  which  is  also  re- 
ported on  appeal  in  2  Rues.  257.  The  subsequent  cases  are  Hemming  v.  Ourrey,  2  S.  &.  S.  311. 
HTKenzie  v.  BtKenzie,^  Russ.  262.  Lord  v.  Sutcliffe,  2  Sim.  273.  The  judgment  of  Sir  John 
Leach,  Vice  Chancellor,  in  Hemming  v.  Ourrey  was  subsequently  carried  by  appeal  to  the  house  of 
lords,  and  finally  afiirmed,  by  Lord  Eldon.     1  Bligh,  N.  S.  479. 

If  the  difierent  instruments  are  exactly  co-extensive  in  their  provisions,  and,  in  other  respects, 
are  so  nearly  identical  as  to  satisfy  the  judge  that  they  could  never  be  intended  to  exist  together, 
probate  will  be  granted  only  of  the  latest  in  date,  and  the  others  will  be  held  to  be  virtually  revoked. 
Methuen  v.  Methuen,  2  Phillim.  416.  And  parol  evidence  will  be  resorted  to,  if  necessary,  to  assist 
in  determining  the  intention.  lb.  But  where  testamentary  papers,  very  similar  in  form,  and  em- 
bracing the  same  general  range  of  objects,  still  present  such  discrepancies,  that  one  cannot  amount 
to  more  than  a  partial  revocation,  or  repetition  of  the  rest,  the  prerogative  court  allows  all  of  them 
to  be  proved,  and  leaves  it  to  courts  of  equity  to  exercise  their  own  judgement  on  the  question  of  ad- 
dition or  substitution,  whenever  those  courts  are  called  upon  to  construe  their  effect  for  the  purpose 
of  determining  the  rights  of  legatees.  Jaekwn  v  Jaekmm,  2  Cox,  42.  Hemming  v.  Gurrey,  2  S 
&,  S.  31 1.  1  Bligh,  N.  S.  479.  And  if  the  prima  fade  presumption  in  favor  of  accumulation  is  re- 
butted by  internal  evidence,  drawn  from  a  comparison  of  the  language  and  contents  of  the  instru- 
ments themselves,  testimony  becomes  then,  and  not  till  then,  admissible,  either  to  fortify  or  over- 
throw the  original  presumption.     Huret  v.  Beach,  5  Madd.  359 — 361. 

[1]  See  the  following  additional  authorities,  as  to  when  a  legacy  is  cumulative  or  substitutional ; 
Rohley  v.  Robley,  2  Beav.  101.  Spire  v.  Smith,  1  Beav.  419.  Strong  v.  Ingram,  6  Sim.  197. 
The  Attorney  General  v.  George,  8  Sim.  138.  Guy  v.  Sharp,  1  Myl.  &  K.  589.  Martin  v.  Drink- 
water,  2  Beav.  215.  Watson  v.  Reed,  5  Sim.  431.  Gordon  v.  Hoffman,  7  Sim.  29,  Simon  v.  Bar- 
ber, Taml.  14.     Mackinnon  v.  Peach,  2  Keen,  555.    Dent  v.  Bennett,  7  Sim.  539. 
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*The  defendants,  Mr.  and  Mrs.  Dew,  by  their  answer  admitted,  that  [*104] 
the  supposed  will  had  been  duly  executed  according  to  the  stalute  of 
frauds,  but  they  altogether  denied  its  validity,  inasmuch  as  the  testator  was 
not,  at  the  time  of  its  execution,  of  sound  and  disposing  mind,  memory,  and 
understanding.  They  further  stated,  that  the  property  in  question  consisted 
merely  of  a  slip  or  landing  place  at  Rotherhithe,  which  was  let  at  a  rent  of 
eighteen  guineas  a  year,  and  that  they  had  only  obtained  possession  of  it, 
after  recovering  judgment  by  default,  in  an  action  which  they  were  compelled 
to  bring  against  the  trustees  for  the  rent,  and  in  which  they  alleged,  the  plain- 
tiffs had  an  opportunity,  if  they  had  thought  fit,  of  trying  the  validity  of  the 
will  at  law.  Their  answer  also  set  forth  at  large  the  proceedings  that  had 
taken  place  in  the  prerogative  court,  and  in  the  court  of  delegates,  where  the 
validity  of  the  instrument,  as  a  disposition  of  personal  estate,  had  been  long 
in  litigation,  and  where  it  had  been  finally  decided,  by  two  successive  judg- 
ments, that  Eli  Stott  had  died  intestate  as  to  his  personal  estate ;  and  they 
relied  on  those  proceedings,  and  on  the  result  of  an  unsuccessful  application 
afterwards,  made  to  the  Lord  Chancellor  for  a  commission  of  review,  as 
sufficiently  establishing  the  invalidity  of  the  will,  and  the  rights  of  the  de- 
fendant, Mrs.  Dew,  as  the  testator's  next  of  kin  and  heiress  at  law.  They 
also  stated,  that  the  plaintiff  Thomas  Clark  was  a  prisoner  in  the  Fleet  for 
contempt  of  the  court  of  chancery,  in  disobeying  certain  orders  made  in  a 
cause  in  which  he  was  a  defendant  and  these  defendants  were  plaintiffs, 
and  that  his  brother,  the  other  plaintiff,  was  abroad  and  out  of  the  jurisdic- 
tion. 

The  other  defendants,  the  devisees  in  trust,  by  their  answer  admitted,  that 
the  testator  was,  as  they  believed,  of  sound  and  disposing  mind, 
memory,  and  ^understanding,  and  legally  competent  to  make  a  will    [*105] 
at  the  time  when  he  executed  the  one  in  question. 

Sir  Charles  ^Wetherly  and  Mr.  Roupell,  for  the  motion : — This  motion  is 
founded  on  the  admissions  contained  in  the  answer  of  the  defendant,  and  may  . 
be  regarded  as  almost  a  matter  of  course.  It  is  admitted^  that  the  testator 
died  seised  of  real  estate,  and  that  the  defendants  Mr.  and  Mrs.  Dew  are  now 
in  the  receipt  of  the  rents  and  profits  of  that  estate.  They  say,  indeed, 
although  their  co-defendants,  the  trustees,  say  directly  the  reverse,  that  they 
do  not  believe  the  testator  was  of  sound  mind  at  the  time  when  the  will 
was  executed.  But  that  is  perfectly  immaterial.  Whether  he  was  so  or  not, 
is  not  within  the  province  of  this  court  to  determine  ;  but  will  remain  to  be 
ascertained  by  the  issue  devisavit  vel  non,  which  must  of  necessity  be  directed. 
That  has  been  the  course,  which,  ever  since  the  case  of  Kerrich  v.  Bransbt/{a) 
in  the  house  of  lords,  this  court  has  uniformly  followed  in  dealing  with  ques- 
tions respecting  the  legality  of  wills  disposing  of  real  estate.     Nor  does  a 

(a)  7  Bio.  P.  C.  437,  Toml.  ed.    See  «1m  BaUa  v.  Oravea,  3  Vet.  jim.  287.     Webb  v.  Claverden, 
2  Atk.  424. 
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court  of  equity  in  any  case  take  upon  itself  to  cancel  rights  created  by  a  will 
executed  with  all  the  solemnities  required  by  the  statute,  without  first  giving 
to  the  parties  claiming  under  it  an  opportunity  of  establishing  its  validity  be- 
fore a  jury. 

The  sentence  of  the  ecclesiastical  court  not  only  is  not  conclusive,  but  has 
really  no  application.     That  court  has  decided  that  the  will  is  ineffectual  as  a 

testamentary  disposition  of  personalty,  but  it  has  no  jurisdiction  to 
[*106]    pronounce  upon  its  validity  as  to  real  estate  ;  and  it  is  by  *no  means 

impossible  tliat  in  this,  as  in  other  instances,(a)  a  jury,  which  is  the 
only  competent  tribunal,  may,  when  the  evidence  is  thoroughly  sifted  on  a 
viva  voce  cross  examination,  come  to  a  conclusion  directly  contrary  to  that  of 
a  judge,  who  founds  his  opinion  upon  written  depositions.  In  the  meantime, 
this  will,  which  is  admitted  to  have  been  duly  executed  according  to  the  stat- 
ute, gives  the  plaintiffs  a  prima  facia  title  ;  and  while  the  question  of  right  is 
depending,  they  are  entitled  to  have  the  property  secured  to  abide  the  result 
of  the  trial. 
The  Solicitor  General  and  Mr.  Garratt^  for  the  defendants  Mr.  and  Mrs. 

Dew  : — Mr.  and  Mrs.  Dew  filed  a  bill  some  time  ago  in  this  court 
[*107J    against  the  plaintiffs  in  the  present  suit,  to  ^compel  them  to  account 

for  the  property  which  they  had  improperly  possessed  under  the  in- 
strument now  for  the  second  time  attempted  to  be  set  up  ;  and  by  an  order 
pronounced  in  that  cause,  the  Clarks  were  directed  to  make  a  transfer  of  cer- 
tain sums  of  stock  standing  in  their  names  in  the  bank.  They  have  refused 
to  obey  the  order,  and  one  of  them  has  since  gone  abroad.  The  other,  the 
party  moving,  is  a  prisoner  in  the  fleet  under  an  attachment  for  contempt. 
Under  these  circumstances,  the  plaintiff  has  no  right  to  be  heard  upon  the 
present  motion.  The  contempt,  it  will  be  said,  was  not  committed  in  this 
suit ;  but  it  was  in  a  suit  between  the  same  parties,  having  reference  to  the 
same  property,  embracing  precisely  the  same  questions,  and  all  depending  on 
one  and  the  same  instrument.  Here  two  parties,  under  different  titles,  assert 
a  claim  to  real  and  personal  estates,  which  a  person  professes  to  dispose  of  by 

(o)  "  I  know  but  one  case  where  this  variation  of  judgment  has  happened,  and  that  was  the  case 
of  Maxwell  v.  Lord  Montague ;  there  a  testator  was  determined  to  be  compos  mentis^  upon  a  suit 
in  the  ecclesiastical  court,  and  that  sentence  was  affirmed  in  the  court  of  delegates :  afterwards,  on 
a  trial  at  law  in  relation  to  the  real  estate  devised  by  the  will,  the  testator  was  found  non  comport 
and  then  an  application  was  made  to  the  House  of  Lords,  by  petition,  to  reverse  the  sentence  in 
the  court  of  delegates,  in  order  to  make  the  determinations  uniform  ;  but  the  house  of  lords  dismiss- 
ed  the  petition,  because  the  sentence  of  the  delegates  is  decisive,  aud  no  appeal  lies  from  it  Per 
Lord  Hardwicke  C,  3  Atk.  546.  In  arguing  the  case  of  Hurst  v.  Dodgaon,  which  was  an  applica- 
tion made  to  the  Lord  Chancellor  in  December,  1829,  for  a  commission  of  review,  Dr.  Lushiugton 
mentioned  that  a  similar  divernty  of  result  had  occurred  in  Ayrey  v.  Hill  (reported  in  the  ecclesias- 
tical court  in  2  Add.  206,)  where  a  will,  impeached  on  the  ground  of  the  testator's  insanity,  was  es- 
tablished as  a  valid  testamentary  disposition  hy  the  judgment  of  Sir  J.  NichoU,  and  was  on  the  same 
ground,  determined  to  be  inoperative  as  a  devise  of  real  estate,  by  the  verdict  of  a  jury.  Dr.  Lush- 
ington  added,  that  he  recollected  no  case  in  which  the  convene  had  taken  place,— in  which  a  will, 
set  aside  by  the  spiritual  court,  had  been  held  effectual  on  a  trial  at  law. 
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a  will.  As  to  the  former,  the  right,  it  is  admitted,  can  be  bound  only  by  the 
finding  of  a  jury ;  but  as  to  the  latter,  the  proper  tribunal  has  already  decided 
against  the  validity  of  the  only  instrument  upon  which  the  plaintiff's  claim  de« 
pends.  Following  up  that  decision,  this  court  has  made  an  order  on  the 
plaintiff  to  deliver  up  the  property,  and  has  sent  him  to  the  fleet  on  his  refus- 
ing to  comply.  His  disobedience  is  a  gross  and  wilful  contempt,  amounting 
to  a  denial  of  the  court's  authority,  and  disqualifying  him,  so  long  as  he  per- 
sists in  his  obstinacy,  from  claiming  its  assistance  either  on  the  present  or  any 
other  occasion. 

Tins  Lord  Chancellor  said,  that  the  practice  was  the  same,  he  appre^ 
hended,  in  equity  as  at  law,  that  a  party  could  not  move,  till  he  had  cleared 
his  contempt  ;[1]  but  that  the  rule  must  be  confined  to  proceedings  in  the 
same  cause :  otherwise  the  consequence  would  be,  that  a  party,  who 
was  utterly  unable  to  comply  with  an  order  •of  the  court,  might  be  [•108] 
prevented  from  afterwards  prosecuting  any  claims,  however  just, 
against  the  person  who  had  succeeded  in  obtaining  that  order.  Here  the 
suit  was  between  the  same  parties,  but  it  had  reference  to  distinct  proper-- 
ties. 

For  the  defendants. — The  plaintiffs  have  no  right  to  rely  on  the  answer  of 
the  defendants,  the  trustees.  It  cannot  be  read  as  an  affidavit ;  for  affidavits 
are  not  to  be  read  on  a  motion  for  a  receiver  ;  and  it  cannot  now,  as  it  could 
not,  at  the  hearing,  be  admitted  as  evidence  against  their  co-defendants,  Mr« 
and  Mrs.  Dew,  who  have  an  opposite  interest. 

This*  court  never  interferes  by  appointing  a  receiver,  unless  it  entertains 
a  clear  opinion,  that,  when  the  cause  is  brought  to  a  hearing,  a  decree  must 
be  made  in  the  plaintiff's  favor.  But  in  this  case  the  will  has  been  already 
determined,  by  two  consecutive  judgments  of  the  proper  tribunals,  to  be  in- 
operative by  reason  of  the  testator's  incapacity ;  and  it  is  in  the  highest 
degree  unlikely,  that  an  appeal  to  a  jury  upon  that  point  will  be  attended 
with  a  different  result.  The  defendants,  the  Dews,  are  now  in  possession  of 
the  property,  and  as  far  as  the  litigation  has  hitherto  proceeded,  the  plaintiffs 
have  shown  no  probable  title  to  dispossess  them.  On  that  ground  alone, 
a  similar  application  for  a  receiver  was  refused  in  the  case  of  Cholmonde" 
ley  V.  Clinton.  Were  their  prospects,  however,  far  more  encouraging  than 
they  are,  the  laches  of  the  plaintiffs,  who  have  suffered  many  years  to  elapse 
since  their  uncle's  death,  without  asserting  any  right  to  this  property,  would 
be  a  sufficient  answer  to  the  motion.  Had  they  been  really  anxious  to  try 
the  validity  of  the  will  in  a  court  of  law,  they  might  have  come  forward  to 
defend  the  action  for  rent  brought  against  the  devisees  in  trust. 
Instead  of  *that,  they  have  allowed  Mr.  and  Mrs.  Dew  to  recover  [•109) 
a  judgment  by  default,  and  subsequently  to  levy  a  fine,  upon  which 

[1]  Vide  1  HoC  Pract  450.  3  Myl.  4l  Cr.  53,  n.  1.  Roger*  v.  Patermm,  4  Paige,  450.  Feii' 
ninga  ▼.  Humphrey,  4  Beav.  7. 
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five  years  have  run,  so  that  their  claim,  if  they  ever  bad  any,  is  now  effec- 
tufilly  barred. 

The  object  of  the  motion  is  merely  to  harass  the  defendanCs,  and,  if  possi- 
ble, to  drive  them  to  a  compromise.  At  the  very  momeat  when  they  come ' 
forward  to  mak€  it,  they  retain  in  their  hands,  in  defi^ce  of  the  order  of 
the  court,  5000/.  of  stock  to  which  Mrs.  Dew  is  rightfully  entitled  ;  and  yet 
they  now  seek  to  deprive  her  of  the  possession  of  a  small  strip  of  ground, 
which,  even  if  they  had  any  title  to  it,  would  aflford  her  a  poor  compensation 
for  the  large  sums  of  hers,  which  they  hitve  spent  and  cain  never  repay,,  and 
for  the  property  they  unjustly  withhold  from  her. 

Sir  C.  Wetherell,  in  reply. 

Ths  Lord  Chancellor  : — This  is  an  application  to  the  discretion  of  the 
court,  which  is  called  upon  by  the  motion,  to  appoint  a  receiver,  and  dispos- 
sess the  heir  at  law.  Now,  it  is  clear  from  what  appears  in  the  answer,  and 
from  what  is  already  known  to  the  court,  that  the  will,  under  which  the  plain- 
tiff claims,  is  disputed  :  and  the  only  question  to  be  tried,  in  order  to  decide 
that  point,  is  the  sanity  of  the  testator.  That  question,  however,  has  been 
already  fully  investigated,  as  far  as  regards  the  personal  estate  ;[1]  and 
though  the  result  is  irot  conclusive  as  to  the  property  now  claimed  by  the 
plaintiff,  the  contest  lay  between  the  same  parties,  and  the  result  of  those 
proceedings  was  such  as  to  furnish  no  reasonable  ground  for  believing  that 
the  plaintiff  will  succeed,  when  he  brings  the  will  before  the  proper  tribunal  on 
an  issue  at   law.[2]      I  would  ask  besides,  if  the  property  is    exposed 

[1]  Vide  Tompkins  ▼.  TompHna,  1  Story's  Rep.  553. 

[2]  In  Bogordtuv.  Clarke,  4  Pai^,  623,  Walworth,  V.  C.  said  ;  <*Bofar  as  the  penonal  esUte 
of  the  decedent  [deceased]  was  concernedi  the  surrogate  had  exclusive  original  jurisdiction  to  try 
and  determine  the  validity  of  the  will ;  and  the  decision  of  this  court,  hpon  the  appeal  from  his 
decision,  is  binding  and  condunve  in  all  courts  and  placaa,  until  it  shall  be  revened  upon  an 
appeal  to  a  higher  tribu  nal.  It  is  in  the  nature  of  a  proceeding  m  rem^  to  which  any  person 
having  an  interest  may  make  himself  a  party,  by  applying  to  the  proper  tribunal  before  which 
such  proceeding  is  had ;  and  who  will  therefore  be  bound  by  the  sentence  or  decree  of  such 
tribunal,  although  he  is  not  in  fact  a  party."  After  referring  to  the  case  of  Baker  ▼.  Hare,  cited 
ante,  106,  n.  a.,  and  speaking  as  to  the  possibility  of  inconsiBtent  decisions,  upon  the  yalidity  of 
the  same  will,  by  the  equity,  and  the  ecclesiastacal  jurisdictions,  the  Chancellor  proceeds :  "  And 
although  his  Lordship  [Hardwicke]  laments  that  there  should  be  such  different  determinations 
in  concurrent  jurisdictious,  he  says  there  is  no  way  to  make  them  unifornL  I  apprehend, 
however,  it  was  a  mistake  to  call  them  concurrent  jurisdictions ;  and  that  this  seeming  anomaly 
arises  from  the  fact,  that  each  court  has  a  jurisdiction  which  is  entirely  exclusive  of  the  other 
in  refeienoe  to  the  difierent  interests  claimed  under  the  same  will :  the  probate  courts  having  the 
exclusive  jurisdiction  and  right  to  decide  as  to  the  validity  of  a  will  of  personal  estate  ;  but 
having  no  power  or  authority  whatever  to  determine  the  right  as  to  the  real  estate  claimed 
under  the  will,  or  to  decide  any  question  which  can  have  the  effect  to  deprive  the  heir  at  law, 
or  the  devisee,  of  his  common  law  right  of  trial  by  jury,  so  (kr  as  concerns  the  devise  of  real 
estate.  Without  taking  any  time  to  inquire  more  particularly  into  the  reasons  for  this  seeming 
exception  to  a  general  rule,  it  is  sufficient  to  say  that  the  Uw  appears  to  be  well  settled,  that 
the  sentence  of  a  surrogate,  or  of  a  higher  court  having  power  to  review  his  decision,  in  relation 
to  the  competency  of  the  testator  to  make  a  will  of  perMual  property,  is  not  conclusive  upon 
the  parties  to  that  litigation,  iu  a  subsequent  suit  as  to  the  yalidity  of  a  devise  of  real  estate 
coutained  iu  the  same  will" 
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to  any  danger  in  the  mean  time,  while  it  remains  •in  the  possession  [•llOj 
of  the  defendants  ?  The.  plaintiff  is  already  bound  to  pay  orer  a 
considerable  sum  to  the  defendants,  under  an  order  of  this  court ;  and  so 
long  at  least  as  he  retains  that  sum  in  his  hands,  he  has  a  sufficient  security 
for  the  rents  and  profits,  should  it  ubimately  appear  that  he  is  justly 
entitled.  On  both  those  grounds  the  moiioa  must  be  refused  but  without 
costs. 


SiDOSNt;.  LbDIA&D. 


1829 ;  November  93. 

In  ordor  to  get  rid  of  the  elSect  of  a  disclaimer,  a  dielinet  application,  mipported  by  affidavits 
establishinjT  a  special  case,  is  necessary. 

On  the  death  of  Thomas  Lediard,  who  had  been  declared  a  trustee  and 
accounting  party  under  the  original  decree,  the  suit  was  revived  against  Ann 
Lediard,  his  widow  and  personal  representative  :  and  she,  by  her  answer  and 
disclaimer,  after  denying  assets  of  her  testator,  disclaimed  all  right,  title,  and 
interest  in  the  trust  property  and  effects  in  question  in  the  cause.  After- 
wards, however,  a  supplemental  bill  was  filed  by  the  same  plaintiffs  against 
Ann  Lediard  and  others,  praying  further  declarations  and  relief  withr3spect 
to  the  same  ^rust ;  and  by  her  answer  to  that  bill,  she  insisted  that  she  was 
entitled  to  receive  and  be  paid  what  might  be  found  due  to  her-husband's 
estate,  on  taking  the  account  of  the  said  trust ;  and  that  she  ought  not  to  be 
bouqd  by  her  former  disclaimer,  inasmuch  as,  at  the  time  of  filing  the  same, 
she  was  ignorant  of  the  existence  of  many  vouchers  for  payments  made 
by  her  husband,  as  ,  well  as  of  other  documents  explanatory  of  the  ac- 
counts given  in  by  him  by  relating  to  the  trust  property,  which 
vouchers  and  documents  had,  as  she  alleged,  been  discovered  •at  [*111] 
a  subsequent  period.  The  master,  by  his  report  among  other  things 
stated,  that  as  Ann  Lediard  had  disclaimed  all  interest,  and  the  plaintiffs 
had  waived  any  account  against  her  as  the  representative  of  T.  Lediard, 
he  had  not  thought  proper  to  allow  any  charge  against  the  said  T.  Lediard, 
or  to  proceed  upon  the  discharge  which  his  executrix  had  carried  into  the 
office. 

When  the  cause  came  on  for  further  directions,  Mr.  Whitmarsh  on  behalf 
of  Ann  Lediard,  applied  for  liberty  to  go  in  and  prove  her  claims  against  the 
trust  estate,  notwithstanding  the  disclaimer  she  bad  filed.  When  that  dis- 
claimer was  put  in,  she  had  no  means  of  knowing  how  the  account  stood  be- 
tween her  late  husband  and  the  plaintiffs ;  but  they  were  well  aware  that  a 
large  balance  was  due  to  Mr.  Lediard  for  expenses  incurred  in  the  execution 
of  the  trust.  They  had  therefore  availed  themselves  of  her  disclaimer,  and 
artfully  abandoned  their  charge  in  the  hope  of  escaping  from  the  payment  of 
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that  balance.  The  subsequent  discovery  of  a  box  of  papers  had  first  led  the 
defendant  to  a  knowledge  of  the  truth.  There  was  no  affidavit  in  support  of 
the  application,  but  Mr.  Whitmarsh  relied  on  the  statement  in  Mrs.  Lediard's 
answer  to  the  supplemental  bill,  and  on  the  facts  found  by  the  master's  report, 
and  he  referred  to  a  case  of  Branch  v.  8pursell{a)  at  the  Rolls,  where  it  was 
held  that  the  defendant  might  insist  upon  a  clainn,  notwithstanding  he  had  put 
in  a  disclaimer. 

The  Lord  Chancellor  said,  that,  in  order  to  get  rid  of  the  effect 
[•I  12]  of  a  disclaimer,  it  was  necessary  to  show  •some  specific  ground.  Here 
the  statements  in  the  answer  were  loo  loose  and  general  for  the  court 
to  act  upon.  Mrs.  Lediard  ought  to  have  made  a  distinct  application  on  the 
subject,  supported  by  special  affidavits,  setting  forth  the  facts  in  detail  on 
which  she  founded  her  claim  to  such  an  indulgence.[lj 


Ex  PARTE  Farrow,  In  re  Adams. 

1829 ;  December  8. 

A   committee  of  the  peraon  and  estate  of  a  lunatic  appointed  without  a  reference,  where  the 
property  was  small. 

A  PETITION  was  presented  by  the  sister  of  a  lunatic  and  her  husband, 
praying  that  she  might  be  appointed  committee  of  the  lunatic's  person  and  es- 
tate. It  appeared  by  affidavit  that  the  lunatic's  fortune  consisted  of  a  mes- 
suage of  the  yearly  value  of  25Z.,  of  360/.  stock  in  the  three  per  cents.,  and  of 
household  furniture  and  other  effects,  and  debts  due  to  him  to  the  amount  of 
about  90/.  more.  ' 

Mr.  ChandksSi  who  appeared  in  support  of  the  petitjon,  requested,  that,  to 
save  expense,  as  the  property  was  so  small,  the  appointment  might  he  made 
by  the  court  in  the  first  instance  without  a  reference  to  the  master.  That  had 
been  the  course  followed  in  Ex  parte  PickardJJb)  and  in  Ex  parte  Lacy,(c) 

The  Lord  Chancellor  granted  the  application  on  the  authority  of  the 
cases  cited.f2] 

(a)  1  Newl  Harr.  235  ;  but  in  StUm  y.  Slade,  7  Ves.  265.  Lord  Eldon  held,  that  a  defendant 
could  not  get  rid  of  a  disclaimer  upon  the  record,  without  a  strong  case  upon  affidavit  As  to  a  dis- 
claimer by  an  accounting  party,  see  [GlaMtington  v.  TAtoa^fM,]  2  Ruspell,  462. , 

(6)  3  Ves.  &  B.  127.  (e)   1  CoU.  196. 

[1]  Where  a  defendant  in  a  foreclosure  suit,  who  had  fifed  an  answer  and  disclaimer,  in  ignonnce 
of  her  rights  to  the  equity  of  redemption,  applied  alter  a  decree  to  account,  for  liberty  to  withdraw  the 
disclaimer,  and  amend  the  answer,  or  to  file  a  supplemental  answer,  stating  her  claims  to  the  equi- 
ty' of  redemption :  the  court  refused  the  order,  without  prejudice  to  any  application  the  defendant 
might  make  after  satisfaction  of  the  plainttfi^s  demand,  under  the  decree.  O.'enny  v.  Murdoch,  I 
Flan.  &.  Kel.  277.    Vide  eUam  Olawnngtan  v.  Thwooitea,  2  Russ.  458,  62,  n.  1,  463,  n.  1. 

[2]  In  cases  of  lunacy,  in  order  to  save  expense,  the  court,  in  the  case  of  a  small  property,  con- 
stantly decides  without  a  reference.  So,  an  annuity  of  1002.  was  directed  to  be  paid  to  the  wife 
and  son  of  a  supposed  lunatic,  without  reference  to  the  master ;  "  they  undertaking  to  apply  them  for 
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•Anon.  *         [*M3] 

1839 ;  December  15. 

A  committee  should  have  the  prerioai  Banction  of  the  court  for  not  paningrhis  accounte  annually. 

On  an  application  made  by  Mr.  Tinney^  that  the  committee  of  a  lanatic 
might  have  liberty  to  pass  his  accounts,  which,  in  consequence,  as  was  al- 
leged, of  the  smallness  of  the  property,  had  not  been  passed  since  the  year 
1823. 

The  Lord  Chancellor  granted  leave  in  this  case,  but  said,  that  whenever 
from  any  cause  it  is  found  inexpedient  to  pas6  the  accounts  of  a  lunatic's  es- 
tate regularly,  an  application  ought  to  be  made,  in  the  first  instance,  for  liberty 
to  dispense  with  the  general  rule,  and  the  court  would  then  exercise  its  dis- 
cretion on  the  subject.(a) 


BuRKBTT  V,  Spray. 


1829;  Novembers?,  28. 

Where  a  cestui  que  trust,  havingr  a  life  interest  only,  is  declared  entitled  to  his  costs  out  of  the  trust 

property,  the  court  will  not  ^ve  him  a  mere  lien  on  it,  to  be  enforced  by  subsequent  proceedings, 

but  will  direct  an  immediate  sale  for  the  purpose  of  defraying  them. 
Decree  varied  on  appeal  In  respect  of  ttoflts  only. 

This  was  a  suit  to  carry  into  effect  the  trusts  of  a  marriage  settlement ; 
and  one  principal  question  related  to  the  proper  construction  of  a  clause, 
which  had  been  held  by  the  court  below  to  empower  the  trustees, 
during  the  life  of  the  tenant  for  life,  to  sell  the  furniture  •and  other    [•I  14] 
effects  coAiprised  in  the  settlement,  and  to  invest  the  produce  in  stock 
upon  the  same  trusts. 

The  cause  now  came  on  by  way  of  appeal  against  so  much  of  that  decree 
as  decided,  that  the  trustees  had  a  power  of  immediate  sale,  and  that  the 
tenant  for  life  should  not  have  his  costs  paid  at  once  out  of  the  fund  by  the 
tmstees,  but  should  have  a  lien  for  them  on  the  property  to  be  sold. 

Mr.  Home  and  Mr.  Tennant^  for  the  appellant,  the  tenant  for  life. 

Mr.  Pemberton  and  Mr.  GircUesione,  jun.,  for  the  trustees. 

(a)  See  Ex  parte  Piekard,  3  V.  &  B.  127. 

his  benefit ;  but  his  lordship  refused  to  direct  that  the  son  should  receive  the  annuity  in  the  event  of 
the  wife  dying  befbre  her  husband."  Conduit r,  Soanit  5  Myl.  &  Or.  111.  So  Sadgen  Ch.  hav- 
ing dispensed  with  the  committee's  giving  security,  gave  **  permission  to  the  newly  appointed  com- 
mittee to  commence  proceedings  for  the  recovery  of  the  property  without  a  reference."  In  re  Bur^ 
roughe,  1  Con.  &.  Law.  309.  Et  vide  in  re  Fitch,  post,  354  In  re  Avery,  post,  356.  As  to  cases 
in  which  a  reference  has  been  dispensed  with,  on  the  allowance  of  maintenance  to  infants,  see  Payne 
V.  L9W,  post,  233.  Ex  parte  Swift,  post,  575.  Ex  parte  Chambere  post  577,  On  appointment 
of  guardians,  Bmry  v.  Barry,  1  MoU.  813. 


116  CASES  IN  CHANCERY. 

1829.— Burkett  v.  Spray. 

The  Lord  Chancellor,  having  expressed  a  clear  opinion  that  the  decree 
was  right  upon  the  .first  point,  it  was  then  argued  on  the  question  of  costs. 

On  the  one  hand,  it  was  contended,  that  the  decree  was  erroneous,  inas« 
much  as  it  decided  that  the  appellant  was  entitled  to  his  costs,  but  did  not,  as 
it  should  have  done,  provide  for  their  payment  by  directing  a  portion  of  the 
property  to  be  sold  for  that  purpose.  It  declared  his  right  to  be  reimbursed, 
and  gave  him  a  lien  for  the  costs  on  the  trust  effects,  as  against  the  remainder 
men,  till  the  trustees  should  make  a  sale ;  but  it  left  him  to  recover  them 
afterwards  as  he  best  could,  possibly  by  an  action  at  law.  Such  a  direction 
was  quite  unprecedented,  and  was  contrary  to  the  principles  of  a  court  of 
equity,  which  always  endeavored  to  administer  complete  and  final  justice  be- 
tween the  parties.  Admitting  that  the  rest  of  the  decree  must  stand,  this  was 
not  a  mere  appeal  on  the  propriety  of  giving  costs,  for  it  related  to  the  pecu- 
liar and  inequitable  mode  in  which  they  were  directed  to  be  charged 
[*115j  and  paid,  so  that  it  formed  a  substantive  *and  not  a  consequental  part 
of  the  decree  against  which  relief  was  prayed,  and  it  was  therefore 
properly  brought  under  review. 

On  the  other  side  it  was  answered,  that,  assuming  the  decree  to  be  right  in 
other  respects,  this  was  substantially  an  appeal  for  costs,  which,  it  was  con- 
ceded, could  never  be  entertained.  Whether  these  costs  were  properly  al- 
lowed or  not,  and  whether  they  were  duly  provided  for  or  not,  it  was  impos- 
sible to  pronounce  without  opening  up  the  whole  of  the  decree,  which  em- 
braced a  great  variety  of  points,  and  against  which  there  was  no  general 
petition  of  rehearing. 

The  Lord  Chancellor  said,  that  an  appeal  would  lie  in  respect  of  costs, 
if  any  principle  were  involved,  and  they  were  not  merely  given  as  consequen- 
tial on  the  decree.(a)  The  objection  taken  to  the  manner  in  which  they  were 
charged,  appeared  to  him  to  be  sound.  The  trustees  and  the  appellant,  the 
tenant  for  life,  were  entitled  to  have  their  costs  paid  immediately  out  of  the 
corpus  of  the  estate,  without  waiting  to  have  them  raised  at  a  future  period. 
The  decree,  therefore,  ought  to  be  varied  to  the  extent  of  directing  that  the 
deficiency  should  be  made  good  by  an  immediate  sale.[l] 

(a)  So  Jenour  v.  Jenour,  10  Ves.  572.  Taylour  y.  Popham,  15  Ves.  78.  Most  of  the  cases  on 
the  subject  of  appeals  relative  to  costs  are  brought  together  in  a  note  to  Mr.  Blunt's  edition  of  Am- 
bler's Reporte,  521.  To  these  may  be  added,  Eyre  ▼.  Parmll,  29tb  February,  1727 ;  Crofby  v. 
Shadworth,  4th  April,  1728,  D.  P.  Hare.  MSS. ;  Gotdd  v.  Oravger,  Moa.  395 ;  Huband  v.  Huhand, 
7  Bro.  P.  C.  433.  Toml.  edit. ;  Tody.  Tod,  1  Biigh,  63a  N.  S.;  and  see  1  Dow,  261. 

[1]  The  circumstance,  that  the  decree  directed  the  costs  to  be  paid  out  of  a  fund,  is  a  material 
ingredient  in  deciding  whether  an  appeal  will  lie  from  a  decree  for  costs.  The  subject  was  cousid- 
tred  by  the  late  Lord  Chancellor  Cottenham,  who,  after  a  review  of  authorities,  came  to  the  fol- 
lowing result : — **  These  cases  seem  to  me  to  establish  several  propositions,  any  one  of  which  is  suf- 
ficient to  support  my  jurisdiction  on  the  present  a;^al :  the  costs  are  part  of  the  relief  specifically 
prayad ;  they  are  not  mere  personal  costs,  but  are  given  out  of  the  fund ;  and  the  whole  of  the 
f^cts,  moreover,  distinctly  appear  upon  the  face  of  the  proceedings  themselves,  so  that  it  is  not  ne- 
IteflparXi  in  determining  the  question,  to  enter  into  any  investigation  of  the  merits."    Angell  v.  Da- 
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•Hodges  v,  Horsfall  and  others.  [*11^J 

1829;  Decenlber  8.9,16. 

Where  an  agreemeat  expreasly  refers  to  a  plan  as  an  existing  document,  forming  a  term  in  the  con- 
tract, parol  evidence  k  admissible  for  the  purpose  of  identifying  the  plan.  But  nnless  the  evidence 
of  identity  is  dear  and  satisfactory,  qieciflc  peribrmance  of  such  an  agreement  will  be  refused 

In  the  year  1821,  Samuel  Hodges  entered  into  a  negotiation  with  William 
Horsfall,  for  the  purpose  of  procuring  a  reversionary  lease  of  a  parcel  of  land 
with  the  buildings  erected  thereupon,  of  which  Horsfall  was  the  owner  in  fee. 
The  premises  were  at  that  time  subject  to  a  lease,  which  was  not  to  expire  till 
Midsummer,  1824.  After  some  treaty,  the  parties  respectively  signed  a  writ- 
ten agreement,  which  was  prepared  by  Horsfall's  attorney,  and  which,  as  far 
as  is  material  to  the  present  question,  was  in  the  following  words  : — "  Memo- 
randum of  agreement  made  the  18lh  day  of  August,  1821,  between  William 
Horsfall  of,  &c.  of  the  one  part,  and  Samuel  Hodges  of,  &c.  of  the  other 
part.  William  Horsfall  does  hereby  agree  for  himself,  his  heirs,  executors, 
administrators,  and  assigns,  to  grant  a  lease  unto  Samuel  Hodges,  his  execu- 
tors, administrators,  or  assigns,  of  all  those  premises  at  Battle  Bridge,  now  in 
the  occupation  of  -  ■■  Younge,  known  by  the  sign  of  the  Maidenhead 
public  house,  with  the  additions  intended  to  be  made  thereto  by  Samuel 
Hodges  as  per  plan  agreed  upon,  for  a  term  of  thirty-one  years  from  Midsum- 
mer, 1824.  The  said  Samuel  Hodges  agrees  to  pay  to  William  Horsfall  a 
premium  of  1500Z.  sterling  money  for  the  grant  of  such  lease,  at  80/.  per  an- 
num, the  said  rent  to  commence  from  the  26th  day  of  June,  which  will  be  in 
the  year  of  our  Lord,  1824  ;  the  rent  to  be  paid  quarterly  on  the  usual  days 
for  payment  of  rent,  the  first  payment  to  be  made  on  the  29th  day  of  Seplem 
ber,  1824."  The  agreement  also  contained  provisos  for  the  insertion 
of  the  usual  covenants  in  the  lease,  and  a  •clause  requiring  that  the  [*in] 
additions  should  be  made  within  twelve  months  after  the  lessee  was 
let  into  possession  ^  and  it  further  stipulated,  that  the  whole  premium  of  1500/. 
should  be  paid  by  Michaelmas,  1821. 

Prior  to  this  contract  with  Hodges,  two  other  proposals  had  been  made 
to  Horsfall  for  a  lease  of  the  same  premtses,  on  behalf  of  persons  of  the 
names  of  Testar  and  Younge.  The  negociations,  which  ensued  upon  the 
subject  between  them  and  Horsfall,  were  afterwards  successively  broken 
off;  but  in  the  course  of  ibem,  certain  plans  were  produced  and  shown  by 
the  latter,  particularly  specifying  the  additions  and  improvements,  which  he, 
as*  landlord,  would  expect  an  incoming  tenant  to  execute.     By  all  of  these 

vtf,  4  Myl.  6l  Cr.  360.  In  a  previous  case,  Lord  Cottenham  observed :  *'  I  have  no  dispositioa  to 
encoura^  appeals  for  costs  only.  This,  however,  is  not  simply  a  question  whether  any  party  shaU 
pay  or  receive  costs  ;  but  the  case  involves  so  much  of  principle,  particularly  as  to  ordering  the  fund 
in  the  first  cause  to  be  applied  towards  payment  of  the  coats  of  the  second  suit,  by  a  decree  in  tho 
second  cause  only,  that  I  think  this  case  is  within  the  exception  to  the  rule."  Taylor  v.  SouthgaU^ 
4  Myl.  a,  Cr.  303, 314.    Eyre  v.  Murtden,  id.  331. 
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plans,  special  provision  was  made  for  bringing  forward  the  front  of  the 
Maidenhead  public  house,  so  as  to  be  in  a  line  with  three  other  houses 
which  Horsfall  had  recently  erected  oh  the  immediately  adjoining  plot  of 
ground  ;  but  two  of  them  differed  considerably  in  their  details.  According 
to  the  first,  denominated  Tesiar's  plan,  from  having  been  the  one  shown  to 
Mr.  Testar,  it  was  intended  that  the  whole  of  the  old  buildings,  together 
with  the  required  additions,  should  conripose  a  single  tenement  only.  Ac- 
cording to  the  other  two,  of  which  one  was  rather  more  omanlental  than  the 
other,  but  which  were  substantially  the  same,  and  were  treated  throughout 
the  argument  as  forming  one  plan,  and  distinguished  by  the  name  of  Younge's 
plan,  it  was  proposed  that  the  additions  should  be  made  in  such  a  manner  as 
to  constitute,  with 'the  original  building,  two  houses* 

In  the  month  of  August,  1821,  immediately  on  signing  the  agreement  be- 
fore stated,  Hodges  paid  into  the  hands  of  Horsfall  the  sum  of  100/.  as  part 

of  the  stipulated  premium  ;  and,  in  the  October,  following,  Horsfall 
[*1 18]    having  'caused  a  lease  to  be  prepared,  to  which  was  annexed  a  copy 

of  the  plan  called  Testar's  plan,  tendered  it  for  execution  to  Hod- 
ges, and  at  the  same  time  made  a  demand  upon  him  to  pay  up  the  balance 
of  the  consideration  money.  Hodges,  however,  refused  to  execute  the  lease  ; 
and  Horsfall  thereupon  commenced  a  suit  for  specific  performance,  alleging, 
that  the  plan  for  converting  the  old  buildings,  together  with  the  proposed 
additions  into  one  tenement,  was  the  one  specifically  designated  by  the 
memorandum.  In  his  defence,  Hodges  insisted,  that  if  any  plan  were  par- 
ticularly referred  to,  it  was  not  Testar's  but  Younge*s  plan,  according  to 
which  the  premises,  with  the  projected  alterations,  were  to  form  two  houses, 
and  he  offered  to  accept  a  lease  on  the  footing  of  that  plan.  That  cause 
came  on  to  be  heard  on  the  27th  of  January,  1824,  when  Horsfalls, 
having  failed  in  his  proof,  the  Vice-chancellor  decided,  that  there  was  no 
such  agreement  such  as  the  court  could  perform;  and  the  suit  was  dis- 
missed with  costs. 

The  present  bill  was  then  filed  by  Hodges  against  the  daughters  and  co- 
heiresses at  law  of  Horsfall,  who  had  died  in  the  meantime,  and  against  cer- 
tain other  persons  who  had  accepted  a  lease  of  the  premises  in  question  with 
notice  of  the  plaintiff's  claim.  It  set  forth  at  large  the  facts  already  detailed, 
and  the  proceedings  in  the  previous  suit.  It  charged  that  the  only  plans 
shown  to  the  plaintiff  during  the  treaty,  were  the  two  which  had  been 
received  from  Younge,  and  that  of  those  the  least  expensive  and  orna- 
mental was  the  one  particularly  referred  to  and  intended,  though  certain 
other  trifling  alterations  which  it  specified,  with  respect  to  rounding  off  the 
west  corne'r  of  the  building,  had   also  been  verbally  agreed   upon  ;  and  it 

prayed  a  specific  performance  of  the  contract  on  the  basis  of  that 
[*119J    •plan;   or  if  the  court  should  not  be  satisfied   that  Younge's  was 

the  plan  agreed  upon,  it  prayed  in  the  alternative  that  the  par- 
ties might  be  decreed  to  execute  a  proper  lease  and  counterpart  on  the  foot- 
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log  of  Testar's  plan.  On  the  6th  of  June,  1826,  the  cause  came  on  to  be 
beard  before  Lord  OifTord,  then  Master  of  the  Rolls,  who  dismissed  the  bill 
with  cosM. 

The  plaintiff  Hodges  now  appealed  from  that  decree.  The  material  parts 
of  the  evidence  adduced  in  support  of  the  appellant*s  case  are  stated  in  the 
judgment  of  the  Lord  Chancellor. 

Mr.  Home^  Mr.  Pepys^  Mr.  Beames^  and  Mr.  Wigram,  for  the  appellant : 
«— There  is  no  dispute  here  as  to  the  extent  of  the  premises  proposed  to  be 
demised  :  neither  can  the  defendants  be  now  heard  to  say,  that  this  was  not  a 
final  and  binding  agreement ;  since  they  or  the  party  whom  they  represent, 
recognized  it  as  such  by  filing  a  bill  claiming  to  have  it  specifically  executed. 
The  payment  made  by  the  plaintiff  likewise,  though,  according  to  the  modem 
doctrine,  it  cannot  be  considered  as  a  part  performance,  sufficiently  shows 
what  was  his  impression.  The  only  remaining  question  is,  what  were  tlie 
alterations  which  the  agreement  meant  to  require,  and  what  was  the  plan 
there  referred  to ;  for  if,  as  we  allege,  those  alterations  were  particularly  de- 
scribed in  a  plan  or  drawing  upon  paper,  and  if  that  plan  can  be  identified 
with  the  plan  mentioned  in  the  memorandum,  it  becomes,  in  effect,  incorpor- 
ated with  it,  and  every  term  of  the  contract,  as  the  statute  requires,  is  ascer- 
tained by  an  instrument  in  writing.  That  some  drawing  or  delineation  upon 
paper  was  particularly  pointed  at  by  the  words,  "  as  per  plan  agreed 
upon,"  will  ^hardly  be  denied :  both  parties  concur  in  that,  and  the  [*120] 
phrase  itself  sufficiently  shows  it.  But  the  doubt  arises  from  the  cir- 
cumstance, that  in  the  course  of  the  different  negociations  several  plans  were 
produced,- and  in  order  to  clear  up  that  doubt,  we  are  compelled  to  resort  to 
extrinsic  evidence.  Had  the  language  of  the  reference  been,  "  as  per  plan 
marked  A/'  the  difficulty  would  have  vanished  entirely.  As  it  is,  a  larger 
body  of  evidence  is  necessary,  because  the  words  are  general,  and  only  go  to 
establish  the  fact  of  a  speci&c  plan  being  in  etistence  without  giving  us  any 
assistance  in  distinguishing  the  one  particularly  meant,  from  others  with  which 
it  might  be  confounded.  But  in  all  these  cases  the  principle  is  the  same,  viz. 
that,  wherever  the  principal  agreement  refers  to  another  paper,  as  a  substan<» 
live  part  of  the  contract,  parol  evidence  becomes  immediately  admissible  for 
the  purpose  of  showing  what  that  particular  paper  is,  and  of  thus  connecting 
the  two  instruments.  That  doctrine  was  laid  down  by  Lord  Redesdale  in 
Clinan  v.  Cooke,{a)  and  was  recognized  by  Lord  Eldon  in  Saunderson  v. 
Jacks(m,{b)  The  same  rule  has  always  been  acted  upon  in  the  cases  of 
agreements  established  on  the  language  of  a  written  correspondence,  where 
parol  evidence  is  called  in  to  identify  and  connect  the  different  letters,  and  if 
the  letters  so  connected  sufficiently  ascertain  the  material  terms  of  the  con- 
tractf  the  statute  is  held  to  be  complied  with.  Western  v.  RusseU,{c)  Rich^ 
ards  V.  Porter,{d)  Tawney  v.  Crcv)ther^{e)  a  case  which,  as  to  this  point,  has 

(a*  ISch.  &Lef.33.        (ft)  3  Boik  Jb  PiiU.  338.        (€)  3  V.  &  B.  187.        (rf)  6  R  Jt  C.  437. 
(e)  3  a  C.  C.  318 ;  and  see  ajBO  OgilvU  ▼.  Foljamb%,  3  Mer.  63. 
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never  been  doubted,  though  Lord  Redesdale  has  censured  it  on  other  grounds. 
In  every  case  of  this  kind,  indeed,  the  single  difficulty  is  to 
[*121]  *find  out  what  are  the  particular  papers  referred  to ;  and  the  diffi- 
culty, of  course,  increases  in  proportion  as  they  are  numerous  ;  but 
that  applies  only  to  the  proof,  and  does  not  vary  the  law.  If  it  were  other- 
wise, the  defendant  would  merely  have  to  manufacture  half  a  dozen  different 
papers,  and  then  alleging  the  want  of  precision,  which  his  own  fraud  had 
created,  as  a  reason  for  resisting  the  introduction  of  parol  testimony,  might 
bid  defiance  to  any  suit  calling  on  him  specifically  to  perform  his  contract. 
In  short,  all  that  is  required,  in  order  to  let  in  the  evidence,  is,  that  the  agree- 
ment should  contain  an  express  reference.  In  Clinan  v.  Cooke,  and  in  Boy^ 
dell  V.  Drummondy{a)  (the  only  case  cited  on  the  otiier  side  on  the  argument 
in  the  court  below,)  there  was  no  such  reference.  In  the  prior  suit  of  Hors- 
fall  against  Hodges,  it  appears  from  the  decree  that  the  depositions  on  the 
part  of  Horsfall  were  allowed  to  be  read,  to  prove  that  Testar's  plan  was  the 
one  referred  to,  and,  in  the  present  cause,  the  plaintiff's  depositions  were  ad- 
mitted at  the  Rolls  to  prove  that  it  was  Younge's.  There  can  be  no  question, 
therefore,  that,  on  the  grounds  both  of  principle  and  practice,  the  evidence 
now  offered  by  the  plaintiff  for  the  purpose  of  identifying  Younge's  as  the 
plan  referred  to  by  the  agreement,  must  be  received ;  and  if  it  be  received,  it 
is  conclusive  in  his  favor.  Lord  Gifford  was  induced  to  dismiss  the  bill,  not 
upon  the  merits,  but  from  an  idea  which  was  strongly  pressed  on  his  mind  by 
the  defendant's  counsel,  that  the  dismissal  in  the  former  cause  decided  the 
point  in  the  present.  But  that  idea  was  plainly  erroneous  :  the  appellant  had 
nothing  to  do  as  a  defendant  in  the  former  suit,  but  to  resist,  as  he  did  suc- 
cessfully, the  claim  set  up  by  Horsfall  for  a  lease  on  the  basis  of 
{•122]  Testar's  plan  ;  •and  the  decree  dismissing  the  bill  of  Horsfall,  could 
never  prejudice  the  appellant's  right  to  relief  upon  an  entirely  dif- 
ferent case,  which  he  might,  afterwards  as  plaintiff,  be  able  to  establish  on  a 
bill  of  his  own.(6) 

The  Solicitor  General^  Mr.  Roupell^  and  Mr.  Koe,  contra  :-r-Where  an 
agreement  particularly  describes  and  points  to  a  written  document,  or  a  paper 
plan,  previously  existing,  the  link,  which  is  necessary  to  connect  them  to- 
gether, may  undoubtedly  be  supplied  by  parol  evidence.  But  no  such  case  is 
now  before  the  court.  The  words  of  reference  here  are  not  specific  or  de- 
scriptive. They  import  no  more  than  that  some  plan,  constituting  an  impor- 
tant term  in  the  contract,  had  been  finally  arranged  before  the  memorandum 
was  signed ;  but  they  do  not  state,  nor  do  they  of  necessity  imply  that  it  was 
a  drawn  or  paper  plan.  For  any  thing  that  appears,  the  alterations  agreed 
upon  might  then  and  long  afterwards  be  resting  merely  in  the  breast  of  the 
parties ;  and  if  so,  the  evidence  would  be  clearly  inadmissible.     Weeks  v. 

(a)  11  Eiurt,  142. 

(6)  See  Higginsm  v.  Clowet,  15  Vet.  516,  and  Clawuy.  Higginton,  1 V.  &  B.  534 
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MaiUardet.{a)  Even  if  there  was  a  drawing  in  existence,  (as  to  which  the 
agreement  leaves  us  wholly  in  the  dark,)  no  clue  or  mark  is  given  by  which 
to  trace  and  ascertain  it :  and  considering  the  variety  of  plans  which  were 
talked  of  and  produced  in  the  progress  of  the  treaty,  the  reference  is  alto- 
gether of  too  loose  and  general  a  character,  to  warrant  us  in  resorting  to  the 
aid  of  testimony  to  supply  the  material  defect  in  the  written  instru- 
ment. Brodie  v.  St.  Pauh{b)  The  authorities  •adverted  to,  in  which  [*123] 
parol  testimony  has  been  called  in  to  connect  and  identify  a  series  of 
letters,  so  as  to  make  up  from  them  a  complete  contract  in  writing,  have  no 
application.  They  are  all  cases  whereleffect  has  been  given  to  previously 
existing  documents,  by  agreements  distinctly  referring  to  and'  embodying 
them ;  whereas,  here  there  is  nothing  to  indicate  with  certainty,  that  the  par- 
ticular plan  intended  was  then  delineated  on  paper ;  or  to  distinguish  it,  if  it 
were,  from  twenty  others,  more  or  less  dissimilar,  and  either  expressed  or  un- 
derstood, for  which  it  might  be  easily  mistaken. 

But  we  arAnot  left  to  conjecture,  that  the  plan  referred  to  as  the  one  finally 
determined  on,  was  not  a  drawing  upon  paper.  That  appears  plainly  from 
the  plaintiff's  own  bill,  where  it  is  stated  that  Younge's  was  the  plan  intended, 
but  that,  "  from  the  conversations  that  passed  upon  the  subject  at  the  time  ot 
signing  the  agreement,  it  was  considered  by  all  parties  present  that  the  plan 
was  not  material."  Besides,  though  Younge's  plan  was  to  be  the  basis,  it 
certainly  did  not  specify  the  whole  of  flie  required  additions,  and,  therefore, 
could  not  possibly  be  ^*  the  plan  agreed  upon  :"  for  the  bill  goes  on  to  state, 
that  it  was  to  be  subject  to  some  trifling  alterations  for  the  purpose  of  round- 
ing off  the  west  comer  of  the  building.  Passing  by  the  insuperable  objec- 
tions opposed  to  this  suit  by  the  statute  of  frauds,  and  by  the  impossibility  of 
now  ascertaining  the  precise  nature  of  these  alterations,  the  very  fact  that 
they  had  been  verbally  arranged  and  rested  in  understanding  only,  proves, 
beyond  a  doubt,  that  the  plan  spoken  of  as  the  one  agreed  upon  could  be 
neither  of  the  two,  upon  which  the  plaintiff  founds  his  claim  to  specific  per- 
formance, but  something  different  from  both.  Whether  the  difference 
was  greater  or  less,  is  quite  ^immaterial.  It  is  enough  to  have  [*124] 
shown,  that  one  term  of  the  contract  was  not,  at  the  time  when  the 
memorandum  was  signed,  reduced  to  certainty  upon  paper.[l] 

If  the  evidence  were  admitted,  however,  the  plaintiff  would  not  better  his 
situation  :  for  the  case  which  the  evidence  establishes  is  at  variance  with  that 
made  by  his  bill,  and  totally  destructive  of  his  equity.  The  bill  alleges,  that 
a  lease  was  agreed  to  be  granted  to  the  plaintiff  on  the  basis  of  Younge's 
plan,  with  the  exception  already  adverted  to.  But  what  do  the  depositions 
of  Willis  and  Warlters  prove  ?    Why,  that  no  specific  plan  was  referred  to  in 

(a)  t4  East,  568. 

{h\  1  Yes.  jun.  326,  and  Mr.  VoMy*!  remarks  on  that  caae,  11  Yea.  553,  note,  2  Scb.  &.  Lef.  7. 

[1]  Vide  Squire  ▼.  Campbell,  1  Myl.  &  Cr.  480. 
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particular ;  that  it  was  a  matter  of  comparative  indifference  to  the  parties,  and 
probably  of  subsequent  arrangement,  what  plan  was  to  be  adopted  ;  and  that 
if  any  plan  had  been  finally  settled,  it  was  only  understood  between  them* 
selves,  and  had  never  been  delineated  on  paper.  If  there  had  been  a  plan 
definitely  fixed  and  reduced  to  writing,  there  can  be  no  doubt  that,  on  the  so* 
licitor  asking  for  it,  at  the  time  when  the  contract  was  signed,  it  would  have 
been  forthcoming,  or  at  least  have  been  described  in  such  a  manner  as  to  pre* 
vent  the  possibility  of  mistake. 

But,  stipposing  that  the  evidence  were  admissible,  and  supposing  that  by 
its  assistance  the  terms  of  this  impeffect  memorandum  were  completely  and 
clearly  explained,  and  that  they  were  moreover  sufficiently  expressed  in  wri* 
ting  to  satisfy  the  statute,  it  would  still  remain  extremely  doubtful  whether 
the  agreement  is  of  such  a  kind  as  the  court,  in  its  discretion,  will  think 
proper  to  be  enforced  :  for  it  is  really  in  the  nature  of  a  building  contract,  as 
to  which  courts  of  equity,  aware  of  the  practical  difficulties  in  which  ' 
[*125]  they  are  involved  by  ^interposing,  generally  prefer  leav^g  the  parties 
to  their  legal  remedies,    Flint  v^  Brandon.{a) 

Mr.  Horne^  in  reply,  contended,  that,  as  the  defendants  had  read  no  evi* 
dence,  although  they  had  given  notice  of  their  intention  to  use  the  depositions 
taken  on  their  behalf  in  the  previous  cause  of  Horsfall  v.  Hodges^  there  was 
nothing  now  to  show  the  existence  of  any  other  plan  than  Younge's.  That 
was  the  one,  therefore,  to  which  of  ne<!essity  the  reference  must  apply»  and  ac- 
cording to  which,  as  the  evidence  distinctly  connected  it  with  the  memoran- 
dum, the  decree  for  specific  performance  must  be  made.  The  objectioni 
founded  on  the  nature  of  the  agreement,  was  groundless  ;  for  the  court  had 
frequently  enforced  the  execution  of  a  building  contract,  and  could  easily  do 
so  in  a  case  like  the  present,  where  the  extent  of  the  proposed  additions,  and 
the  dimensions  of  the  several  parts,  were  all  minutely  and  accurately  laid 
down  in  a  drawing  upon  paper* 

December  16: — ^Thb  Lobp  Chancvlloh  :-***Two  points  were  made  by 
the  defendants  in  the  argument.  First  it  was  insisted  that  parol  evidence  was 
not  admissable  to  prove  what  was  the  particular  plan  agreed  upon  ;  and,  sec- 
ondly, even  if  it  could  be  admitted,  stiU  that,  in  this  case,  there  was  no  suffi* 
eient  evidence  to  show  that  Younge's  was  the  plan  intended,  or  that,  in  fact, 
there  was  ever  any  precise  or  definite  plan  agreed  upon  at  all.  As  to  the  first 
point,  I  am  of  opinion  on  the  authority  of  all  the  cases,  and  especially  the  case 
in  1  Schoales  and  Lefroy,  where  Lord  Redesdale  has  considered  the  subject 
very  fully,  that,  as  the  written  agreement  refers  specifically  to  a  plan,  if 
[*126]    tliere  be  parol  "^evidence,  clear  and  satisfactory,  to  indentify  the  par- 

(a)  8  Ves.  159.    The  anthoritiM  are  coOected  in  3  Swuut  437. 
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ticular  plan,  that  evidence  may  be  properly  admitted  for  the  purpose  of  so 
identifying  it.[l] 

Then  the  next  question  arises,  whether  there  is  sufficient  evidence  here  to 
show  what  particular  plan  was  agreed  upon.  This  depends  entirely  on  the 
testimony  of  two  witnesses,  Willis  and  Warlters.  Willis  in  his  deposition 
saysy  that,  towards  the  end  of  July,  1821,  Hodges  called  on  hinf  with  two 
plans,  (which  have  been  in  the  argument  called  Younge's  plans,  and  were  sub- 
stantially the  same,)  containing  the  proposed  alterations  in  the  premises, 
which  he  showed  to  Willis  ;  that  Hodges  stated,  that  a  meeting  with  Horsfall 
on  the  subject  of  the  plans  was  to  take  place  in  the  early  part  of  August,  at 
which  he  requested  Willis  to  attend,  and  he  left  with  him  the  two  plans. 
Willis  accordingly  attended  at  the  meeting  between  Horsfall  and  the  plaintiff, 
sometime  early  in  the  month  of  August  On  that  occasion  Willis  produced 
the  two  plans,  which  had  been  left  with  him  by  the  plaintiff  at  the  previous 
interview,  observing,  to  Horsfall,  when  he  delivered  them,  that  these,  he  un- 
derstood, werfe  the  plans  that  were  to  guide  Hodges  in  the  intended  additions 
to  be  made  to  the  premises,  and  that  the  front  of  the  messuage  was  to  be 
brought  forward  so  as  to  be  in  a  line  with  the  adjoining  houses — an  observa- 
tion to  which  Horsfall  assented.  Willis  also  states,  that,  as  the  friend  of 
Hodges,  he  suggested  some  other  alterations,  whereupon  Horsfall  remarked, 
that  these  or  any  other  trifling  alterations,  which  might  be  suggested  by  the 
friends  of  the  plaintiff,  should  have  his  concurrence :  "  but  as  regarding  the 
material  alterations,  that  (laying  his  hand  on  one  of  the  two  plans),  is  the  one 
I  wish  the  plaintiff  to  abide  by.**  Nothing  further  took  place  at  this 
interview  ;  no  answer  was  made  to  that  remark  of  Horsfall,  either  *by  [^127] 
Willis  or  by  the  plaintiff;  and,  looking  to  the  evidence,  it  is  impossi- 
ble to  say  it  has  been  satisfactorily  established, 'that  either  of  the  two  plans 
was  finally  agreed  upon,  as  the  precise  and  definite  plan  to  be  followed  in  exe- 
cuting the  projected  alterations.  No  meeting  or  conversation  appears  from 
the  evidence  to  have  taken  place,  subsequently  to  that  interview,  until  the 
18th  of  August,  when  the  parties  again  met  for  the  purpose  of  signing  the 
agreement.  Besides  the  two  I  have  mentioned,  another  plan  which  has  been 
called  Testar's  plan,  and  which  is  particularly  adverted  to  in  the  prajrer  of  the 
bill,  appears  to  have  been  in  existence,  and  known  to  the  parties.  According 
to  the  evidence  of  Warlters,  Lythgoe,  who  was  present  at  the  signing  of  the 
agreement,  and  who  acted  as  Horsfairs  attorney  in  the  transaction,  read  over 
the  agreement,  and  asked  the  parties  whether  they  had  any  plan  of  the  in- 
tended improvements  and  alterations,  on  which  Horsfall  said,  *'  it  is  no  matter, 
)ve  understand  each  other ;"  and  the  plaintiff  thereupon  added,  "  you  only 

[1]  *<  I  have  lately  ha4  occasion  to  examine  thie  lubjeet,  and  came  to  the  conclnnon,  that 
when  a  contract  referred  to  the  eubject  matter,  bat  by  a  yague  intufficient  description,  the  defect 
might  be  supplied  by  other  docomenU,  coming  from,  or  adopted  by  the  party  making  the  contract, 
and  made  pending  and  connected  with  the  transaction."  Hoffman,  Assistant,  V.  C.  1  Hoff  Ch. 
Rep.  139. 
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wish  to  have  the  ground  covered  to  do  away  with  the  nuisance/'  and  Horsfall 
rejoined,  '*  we  shall  have  no  difficulty  about  that,  we  understand  each  other/' 
or  words  to  that  effect.  But  the  witness  Warlters  says,  that  no  plans  were 
produced  or  shown  at  the  meeting  at  which  the  agreement  was  signed.  This 
evidence,  so  far  from  leading  to  the  belief  that  the  parties  had  some  definite 
plan  fixed  upon,  tends  rather  the  other  way,  and  would  lead  one  to  suppose, 
that  the  agreement  upon  that  point  was  either  not  definitively  settled,  or  that 
it  was  in  the  breast  of  the  parties  themselves.  And  if  there  be  not  sufficient, 
as  I  think  there  is  not,  in  the  evidence  of  Willis,  to  fix  the  precise  nature  of 
the  plan  agreed  upon,  the  doubt  will  be  strengthened,  rather  than  removed, 

by  the  evidence  of  Warlters,  as  to  the  subsequent  transaction. 
[•128]        •On  the  whole,  there  is  not  enough  in  this  case  to  satisfy  my  mind, 

that  the  parties  had  agreed  upon  either  of  those  plans  ;  the  decision 
of  the  Master  of  the  Rolls  must  therefore  be  affirmed,  and  with  costs. 


Scott  v,  Hanson. 


1829;  December  9, 11, 12. 

If  land,  generally  reputed  to  be  water  meadow, »  sold  by  the  aasignees  of  a  bankrupt  by  the  de- 
scription of  uncommonly  rich  water  meadow,  whereas  in  fact  it  is  very  imperfectly  watered,  this 
is  not  such  a  misrepresentation  as  will  avoid  the  sale. 

The  bill  was  filed  in  the  year  1813,  to  compel  the  specific  performance  of 
a  contract  entered  into  in  the  year  1810,  by  which  the  defendant  had  agreed 
to  purchase  from  the  assignees  of  a  bankrupt  a  piece  of  copyhold  land,  form- 
ing part  of  the  bankrupt's  estate,  and  described,  in  the  particular  of  sale,  as 
a  lot  consisting  of  fourteen  acres  of  uncommonly  rich  water  meadow.  The 
master  by  his  report,  dated  in  March,  1 824,  found  that  the  plaintiffs  had  not 
established  a  clear  title  to  the  premises  as  water  meadow,  but  that  in  all  other 
respects  a  good  title  had  been  shown.  To  this  report  cross  exceptions  were 
taken;  and  on  the  argument  of  those  exceptions  (reported  in  J  Sim.  13,)  Sir 
J.  Leach,  then  Vice-Chancellor,  ruled,  that  the  plaintiffs  were  not  bound  to 
make  out  a  title  to  the  lands  as  perfect  water  meadow,  and  that  there  was  no 
valid  objection  to  the  specific  performance  upon  that  ground ;  but  being  of 
opinion  that  a  good  title  in  other  respects  had  not  been  made  out,  he  gave  the 
vendors  liberty  to  go  again  before  the  master,  and  tender  farther  evidence  on 
the  subject. 

The  defendant  appealed  from  that  order. 

Mr.  Knight  and  Mr.  Girdlestone^  for  the  purchaser,  stated  that 
'[•129]  there  were  two  questions  to  be  determined  :  *first,  whether  the  plain- 
tiffs were  bound  to  show  that  the  description  they  had  given  of 
the  lands  was  correct ;  and,  secondly,  whether,  so  long  after  the  period  of  the 
contract,  they  had  a  right  to  further  time  for  the  purpose  of  making  out  their 
title.    On  the  first  point  it  was  contended,  that,  to  describe  lands  as  uncom- 
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monly  rich  water  meadow,  was  equivalent  to  calling  them  water  meadow  of 
the  best  quality,  or  uncommonly  well  watered  meadow :  that  so  far  from  that 
description  being  applicable  here,  it  was  admitted,  that  two  acres  were  wholly 
incapable  of  being  irrigated  ;  and  the  remaining  twelve  were,  at  best,  very 
imperfectly  watered,  and  did  not  deserve  the  appellation  of  water  meadow, 
much  less  of  uncommonly  rich  water  meadow.  The  evidence  proved  that 
the  owner  of  the  lands  had  no  control  over  the  hatches  through  which  the  water 
was  admitted,  and  that  the  supply  of  water  was  extremely  scanty,  and  was  at 
certain  seasons  barely  sufficient  to  feed  a  mill  stream  higher  up,  which  had  a 
preferable  right  to  the  use  of  it.  The  description,  therefore,  being  grossly 
incorrect,  was  such  a  misrepresentation  as  justified  the  purchaser  in  refusing 
to  complete  his  contract.  Norfolk  v.  Worthy ^{a)  Stewart  v.  Alliston,{h)  If 
there  was  any  dispute,  as  it  appeared  from  the  evidence  there  certainly  was, 
respecting  the  legal  right  of  the  owner  of  the  lands  to  the  unlimited  enjoy- 
ment of  the  water,  a  court  of  equity  would  not  compel  the  defendant  to  ac- 
cept a  title  which  he  could  establish  only  by  an  action  at  law.  Stapylton  v. 
Scott J{c)  Jervoise  v.  Duke  of  Northumberland.{d) 

On  the  second  point  it  was  insisted,  that  the  vendors  had  suffered 
fourteen  years  to  elapse  between  the  date  of  *the  contract  and  the  [*130] 
master's  report,  without  taking  proper  steps  to  complete  their  title  : 
and  it  was  very  hard  on  the  defendant,  that,  notwithstanding  the  lapse  of  time, 
and  the  great  depreciation  of  land  in  the  meanwhile,  he  should  be  still  held 
strictly  to  his  bargain,  and  be  compelled  to  wait  in  suspense,  in  order  to  give 
the  plaintiffs  a  further  opportunity  of  patching  a  title,  which  all  their  indus- 
try might  never  be  able  to  perfect.  The  bill  ought  to  have  been  peremptorily 
dismissed. 

The  Solicitor  General  and  Mr.  Jacobs  contra,  contended,  that  the  defendant 
had  himself  to  blame  for  any  delay  which  had  occured,  as  he  had  thrown 
every  possible  difficulty  in  the  way  of  the  plaintiffs.  The  descriptive  words 
obviously  applied,  not  to  the  extent  of  the  irrigation,  but  to  the  .quality  of  the 
land ;  but,  if  it  had  been  otherwise,  still  they  were  merely  the  vague  flourishes 
of  the  auctioneer,  and  could  not  relieve  the  purchaser  from  the  necessity  of 
inspecting  the  property  for  himself,  and  forming  his  own  judgment :  still  less 
could  they  bind  the  vendors,  who  were  assignees,  and  had  nothing  to  do  with 
the  sale  personally.  Such  indefinite  phrases  were  only  relative,  and  ought  to 
have  put  the  purchaser  on  inquiry.  Fenton  v.  Brou)ne.{e)  What  was  to  be 
denominated  a  roomy  house,  an  eligible  investment,  or  an  uncommonly  rich 
water  meadow,  was  a  mere  matter  of  opinion,  depending  partly  on  the  local 
situation  of  the  property,  and  partly  on  the  rank  and  character  of  the  person 
forming  the  estimate.  It  was  clear,  upon  the  affidavits,  that  the  lands  were 
water  meadow,  and  that  they  were  always  so  called  and  considered  in  the 

(a)  1  Campb.  337.  (ft)  1  Mer.  26.  (c)  16  Ves.  372. 

(d)  1  J.  &  W.  559.  (e)  14  Veo.  144. 
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neighborhood.    As  to  the  other  point,  the  reference  back  to  the  master  was 

unnecessary ;  for  the  identity  of  the  parcels,  as  to  which  the  Vice- 

[*131]    Chancellor  had  doubted,  *was  sufficiently  established  by  the  evidence 

of  the  steward  of  the  manor,  and  the  entries  in  the  court  rolls.     The 

decree,  therefore,  should  be  made  at  once  for  a  specific  performance. 

The  Lord  Chancellor  expressed  his  concurrence  in  the  opinion,  that 
the  epithet  "  uncommonly  rich,"  was  applicable  to  the  quality  of  the  land, 
and  not  of  the  irrigation.  It  was  admitted  on  all  hands,  that  two,  out  of  the 
fourteen  acres,  were  not  meadow  land,  or  capable  of  being  watered ;  but 
there  was  no  evidence  to  show  any  fraud  or  intentional  misrepresentation  on 
the  part  of  the  vendors.  The  lands  were  sold,  not  by  the  bankrupt,  but  by 
his  assignees ;  and  it  did  not  appear  they  were  apprised  of  the  nature  of  the 
property.  As  to  those  two  acres,  therefore,  the  defect  of  quality  would  form 
a  proper  subject  of  conpensation.  With  regard  to  the  remaining  twelve,  he 
was  of  opinion,  after  a  careful  review  of  all  the  affidavits  (which  his  Lord- 
ship went  through  minutely,)  that,  although  this  certainly  did  not  seem  to  be 
the  best  water  meadow  in  the  district,  and  might  even  possibly,  as  one  wit- 
ness had  sworn,  be  the  worst,  no  reasonable  doubt  could  be  entertained  as 
to  its  bearing  the  character  of  water  meadow.  To  entitle  it  to  that  charac* 
ter,  it  was  not  necessary  that  there  should  be  at  all  times  the  uncontrolled 
use  and  command  of  the  water.  As  to  the  evidence  of  identity,  the  apparent 
discrepancy  between  the  extent  of  the  mill  mead,  as  described  in  the  court  rolls, 
and  the  property  now  included  in  the  contract,  would  perhaps  be  explained 
by  supposing,  that  a  portion  of  the  mill  mead  was  freehold  ;  which  might  be 
a  proper  ground  for  sending  it  back  to  the  master  for  further  inquiries. 
Under  these  circumstances,  the  judgment  of  the  Vice  Chancellor  on  both 
points  ought  to  be  affirmed  .[1] 


[•1 32]  •Fawcbt  v.  Whitehousb. 

1829  ;  December  15,  17,  21. 

A  penon  employed  on  behalf  of  himself  osd  his  co-jMutnen  in  negociatlng  the  terms  of  a  lease, 
is  not  entitled  to  stipalate  clandestinely  with  the  lesson  for  any  private  advantage  to  himself. 
Where,  therefore,  a  sum  of  12,000/.  was  paid  in  punuance  of  such  atipolation,  the  puty 
receiving  it  was  declared  to  hold  it  in  trust  for  the  partnership. 

Before  the  transaction  was  discovered,  one  of  the  partners  withdrew  ;  and  subsequently,  another 
partner  assigned  a  share  in  the  stock  and  in  his  proportion  of  this  claim  to  persons  then  admit- 
ted into  the  concern :  held ;  that  the  retired,  the  continuing,  and  the  new  partneis  .  were 
properly  joined  as  co-plaintifi  in  a  suit  to  have  the  trust  deelaied. 

Messrs.  Knight   &    Co.  were   lessees  fc^  a  long  term  under  Hill  and 
Hopkins,  of  certain  lands  and   mineral  property,  with  the  iron  works  and 

[1]  Vide  FoUowe*  v.  Lord  Owydyr,  ante,  83.    S.  C.  1  Sim.  63. 
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fijfnal^es  thereunto  beiongiogi  situate  at  Verteg,  in  the  county  of  MonmouUi, 
where  they  carried  on  'extensive  business  as  iron  masters  for  a  number  of 
years.  Latterly,  however,  they  had  found  the  works  to  be  unprofitable,  and 
hacl  in  consequence  discontinued  their  operations ;  and  as  the  premises  were 
subject  to  a  heavy  rant^  thej  btitame  anxious  to  relieve  themselves  from  far- 
ther liability  by  dissolving  the  company,  and  giving  up  or  assigning  their 
lease.  With  that  view  they  set  on  foot  a  variety  of  negociations  with  diffe- 
rent persons,  chiefly  through  the  agency  of  Benjamin  Whitehouse,  whom 
they  employed  to  look  out  for  some  enterprising  capitalist,  who  might  take 
the  property  off  their  hands  ;  and  finally,  in  November,  1818,  they  conclud- 
ed an  agreement,  (which  was  afterwards,  on  the  2d  of  February,  1819,  car- 
ried  into  effect  by  a  formal  deed,)  whereby,  in  consideration  of  the  same 
yearly  rents  and  covenants  as  were  contained  in  their  lease  from  Hill  and 
Hopkins,  they  agreed  to  demise  the  lands,  mines,  and  other  premises  com- 
prised in  that  lease,  together  with  certain  contiguous  freeholds  of  their  own, 
unto  William  Fawcett  Charles  Shand,  and  the  said  B.  Whitehouse,  for  a 
term  of  twenty-four  years.  Contemporaneously  with  this  transac- 
tion a  co-partnership  was  formed  between  Fawcett,  •Shand,  and  [•ISS] 
Whitehouse,  for  the  purpose  of  working  the  mines,  of  which  they 
obtained  possession  by  virtue  of  their  under  lease  from  Knight  &  Co.  ;  and 
^  they  accordingly  continued  in  partnership  as  iron  masters,  each  holding  an 
equal  third  share  in  the  leaseholcl  property  and  the  stock,  till  the  month  of 
November,  1820,  when  Shand  withdrew  from  the  concern,  and  assigned  all 
his  interest  in  the  premises,  together  with  his  share  in  the  business,  to  the 
two  remaining  partners,  Fawcett  &  Whitehouse^  who  carried  on  the  trade 
,as  before.  In  the  course  of  the  following  year  several  other  persons  were 
introduced  into  the  firm,  and,  on  the  23d  of  October  1821,  when,  besides 
Fawcett,  Sc  Whitehouse,  it  consisted  of  James  Hunt,  Henry  Hunt,  Kenrick, 
&  Priestley,  a  new  deed  of  co  partnership  was  executed,  specifying  the 
amount  of  capital  advanced  by  the  different  partners,  and  declaring  the 
shares,  which,  under  the  arrangement  then  made,  they  were  each  to  be  con- 
sidered as  holding  in  the  stock  and  profits  of  the  company.  Shortly  after- 
wards Whitehouse  also  became  desirous  to  retire,  and  by  an  instrument  bear- 
ing date  the  2d  of  February,  1822,  he  released  and  assigned  all  his  rights 
and  interests  under  the  lease  and  co-partnership  deed  to  the  remaining  part* 
ners,  in  consideration  of  a  sum  of  13,500Z. 

The  bill,  which  was  filed  by  Shand,  as  an  original  partner,  and  by  Fawcett 
J.  Hunt,  H.  Hunt,  Priestley,  and  Kenrick,  as  the  continuing  partners,  against 
B.  Whitehouse,  set  forth  these  transactions  in  detail.  It  then  went  on  to 
state,  that,  sometime  after  the  retirement  of  Wliitehouse  firom  the  firm,  the 
plaintiffs  had  discovered,  as  the  fact  was,  that,  immediately  on  the  execution 
of  the  deed  of  the  2d  of  February,  1819,  the  defendant  had  received 
from  Knight  and  Co.  the  sum  of  *12,000/.  It  alleged  that  payment  [*134] 
to  have  been  made  in  pursuance  of  a  previous  agreement,  whereby 
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Knight  &  Co.  had  undertaken  to  accommodate  Whitehouse  with  12,0001. 
(at  first  in  the  form  of  a  conditional  loan,  which  was  afterwards  concerted 
into  an  absolute  gift,)  for  the  purpose,  as  was  pretended,  of  enabling  him  to 
advance  the  capital  required  for  the  partnership  into  whjch  he  was  then  en-  ^ 
tering,  but  in  reality  by  way  of  premium  for  his  services  in  procuring  respon- 
sible tenants  for  the  premises,  and  thereby  relieving  the  former  lessees  from 
their  liabilities  to  Hill  and  Hopkins.  It  alleged  that  this  agreement  was 
studiously  concealed  by  Whitehouse  from  the  knowledge  of  his  co-partnere, 
and  that  it  was  made  at  the  very  time  he  was  engaged,  on  their  behalf  and 
his  own,  in  negotiating  the  treaty  for  the  under  lease,  when  it  was  his  especial 
duty  to  obtain,  as  he  frequently  professed  he  had  done,  the  most  favorable 
terms  for  the  new  company.  It  charged  that  the  plaintiffs  Fawcett  and  Shand, 
in  acceding  to  the  terms  of  the  under  lease,  and  in  embarking  with  White- 
house  in  the  joint  adventure,  had  been  mainly  inflilSnced  by  his  representa- 
tions, and  had  relied  with  implicit  confidence  on  his  integrity  and  honor ;  that, 
inasmuch  as  he  had  been  confidentially  employed  for  their  common  interest, 
he  was  not  entitled  to  derive  any  private  pecuniary  benefit  from  the  transac- 
tion, without  communicating  an  equal  share  of  it  to  them  ;  that,  by  accepting 
the  alleged  bonus  from  Knight  &  Co.,  he  had  intercepted  an  advantage  that 
must  otherwise  have  accrued  to  the  partnership,  which  had  of  course  sus- 
tained a  loss  in  the  terms  of  the  contract  to  an  equal  amount ;  that  under 
these  circumstances  his  receipt  of  the  12,000/.  was,  in  equity,  a  fraud  upon 
his  partners  ;  and  that,  as  to  two-thirds  of  that  sum,  he  ought  to  be  considered 

a  trustee,  who  had  received  the  money  for  their  use. 
[*135]  *The  bill  farther  alleged,  that,  doubts  having  arisen  with  respect  to 
the  rights  acquired  in  this  claim  by  the  new  partners  under  the  deed  . 
of  October,  1821,  the  plaintiff,  Fawcett,  by  a  subsequent  instrument,  declared 
the  true  intent  of  that  deed  to  be,  that  the  claim  should  vest  in  the  continuing 
partners  respectively  in  the  same  shares  and  proportions  as  the  rest  of  the 
copartnership  stock.  The  bill  prayed  a  declaration  that  the  defendant  had 
received  the  12,000/.  on  behalf  of  himself  and  the  plaintiffs  Shand  and  Faw- 
cett equally,  and  that  he  was  a  trustee,  as  to  one-third  part  of  that  sum,  for 
SShand,  and  as  to  another  third  part  for  the  other  plaintiffs,  or  for  the  plaintiff 
Fawcett  alone  ;  and  that  the  plaintiffs  might  be  declared  respectively  entitled 
to  receive  the  same  from  him  accordingly. 

The  cause  was  heard  on  the  17th  of  December,  1825,  before  Sir  J. 
Leach  then  Vice-chancellor,  vvhen  his  Honor  made  a  decree  according  to 
the  prayer  of  the  bill,  and  charged  the  defendant  with  interest  at  4  per  cent, 
on  two-thirds  of  the  amount  he  had  received,  and  directed  him  to  pay  the 
cosu.(a) 

The  defendant  appealed  against  that  decree;  the   suit,  having  become 

(a)  See  note  (A)  at  the  end  of  this  caee. 
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abaled  by  his  death,  was  subsequently  revived  ;  and  the  rehearing  was  now 
prosecuted  by  his  personal  representatives. 

The  particulai  details  of  the  case,  and  the  substance  of  the  evidence 
adduced  ip  sjipport  of  it,  are  given  fully  in  the  judgment  of  the  Lord  Chan- 
cellor.   '" 

The  Solicitor  General  and  Mr.  Rolfcy  for  the  plaintiffs,  observed, 
that  the  principle,  on  which  the  equity  *of  the  case  depended,  was  [*ld6] 
extremely  clear,  and  had  long  been  the  settled  law  of  the  court,  viz. 
that,  wherever  a  person  is  concerned  in  a  transaction  in  the  confidential 
Ffslation  of  one  agent  for  another,  he  shall  not  be  allowed  to  take  advan- 
tage of  his  situation  in  order  to  obtain  a  personal  benefit  to  himself;  and  that 
wherever  he  does  obtain  such  a  benefit,  he  shall  account  for  it  strictly  to  his 
employer.  The  case  of  Carter  v.  Home(a)  was  one  of  the  earliest,  and  the 
recent  decision  with  respect  to  the  Arigna  Mining  Company{b)  one  of  the 
latest  instances,  in  which  the  rule  had  been  recognized.  The  cases,  likewise, 
in  which  &ctors  had  been  compelled  in  equity  to  refund  their  gains,  when,  by 
clandestinely  acting  in  the  double  character  of  merchant  and  factor,  they  inter- 
cepted a  portion  of  the  profits  due  to  their  principals,  were  another  illustration 
of  the  same  rule  ;  and  many  others  might  be  mentioned  less  similar  perhaps 
in  their  specific  circumstances  to  the  one  before  the  court,  but  bearing  a  close 
analogy  in  point  of  principle.(c)  It  was  impossible  to  distinguish  the  present 
case  from  that  of  a  man,  who,  when  engaged  in  the  capacity  of  agent  for  the 
purchase  of  an  estate,  contrives,  by  a  private  understanding  with  the  vendor, 
to  charge  a  higher  price  for  it  to  his  employer  than  the  sum  actually  paid, 
and  to  put  the  difference  in  his  own  pocket.  Could  there  be  a  doubt,  that,  if 
his  conduct  were  discovered,  he  would  be  compelled,  on  a  bill  filed  by  his 
principal,  to  tefund  the  money  thus  fraudulently  obtained  ?  If  the  real  tran- 
saction were  concealed  from  the  purchaser,  no  allegation  or  even  proof 
that  the  vendor  intended  the  additional  payment  as  a  personal 
^bountytothe  agent  would  avail  as  a  defence  against  such  a  bill.  [*Id7] 
So  neither  would  it  avail  here. 

The  general  principles  of  the  court  with  respect  to  the  duty  of  trustees  had 
always  been  rigorously  applied  to  partnership  transactions.  Thus,  if  two  or 
more  individuals  entered  into  a  joint  speculation,  no  one  of  them  had  a  right 
to  draw  a  secret  advantage  from  the  contract  behind  the  back  of  his  companions. 
Carter  v.  Home.  The  same  rule  had  been  enacted  upon  in  those  cases, 
where  one  partner,  having  obtained  a  renewal  of  a  partnership  lease  in  his 
own  name,  is  held  to  be  in  equity  a  trustee  for  the  rest.(cO  It  was  clear, 
that  a  partner  was  under  the  obligation  of  doing  every  thing  that  was  done 


(a)  1  Eq.  Ab,  7.  (i)  Htehent  ▼.  Congreve,  in  the  nota  (B)  at  the  end  of  this  < 

{c^  See,  in  particular,  East  India  Company  v.  Henchman,  1  Yes.  jun.  287.    S.  C.  8  B.  P.  C.  85, 
Toml.  edit     East  India  Company  ▼.  KeighUyt  4  Madd.  16«     Burton  v.  Wookey,  6  Madd.367. 
{d)  Featherttonehavgh  v  Fenwick,  17  Vee.  298. 
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relating  to  the  partnership,  in  such  a  manner  as  would  best  proniote  the 
conoimon  interests  of  the  concern :  and  would  it  be  pretended  that  it  was 
more  competent  for  him  to  gain  a  clandestine  benefit  of  this  kind;  than  to  sell 
a  portion  of  the  joint  property  for  his  separate  advantage  ? 

The  doctrine  was  founded  on  considerations  of  general  policy,  and  was 
equally  applicable,  therefore,  whether  the  gain  of  the  trustee  was  or  was  not 
shown  to  have  been  attended  with  loss  to  the  cestui  que  trust :  of  course, 
where  it  was  obtained  at  the  expense  of  the  latter,  the  rule  applied  with  pe- 
culiar force.  That  was  undoubtedly  the  case  here.  Knight  Sc  Co.  were  in 
circumstances  of  great  responsibility  and  embarrassment ;  in  their  anxiety 
to  escape  from  their  difficulties,  they  had  in  vain  offered  a  sum  of  26,000/.  to 
their  landlords  to  induce  them  to  accept  a  surrender  of  the  lease.  After- 
wards they  were  glad  to  throw  in  their  own  valuable  freeholds  as  a 
[•138]  free  gift,  to  be  added  to  the  premises  comprised  in  the  *proposed 
under  lease  ;  and  after  all,  the  transaction  still  seemed  so  beneficial, 
that,  to  enable  them  to  bring  it  to  a  definite  settlement,  they  thought  it 
worth  their  while  to  purchase  the  secret  services  of  the  defendant  by  a 
bribe  of  12,000/.  It  was  clear,  that  if  the  real  situation  of  Knight  &  Co. 
had  been  communicated  to  Fawcett  and  Shand,  as  it  was  incumbent  on 
Whitehouse  to  have  done,  they  would  either  have  broken  off  the  treaty,  or 
have  concluded  it  on  terms  much  more  favorable  for  themselves.  At  all 
events,  the  partners  might  fairly  have  demanded,  and  would  doubtless  have 
received,  the  12,000/.  as  a  bonus  for  the  acceptance  of  the  lease.  The  bill 
only  asked  relief  to  that  extent.  It  was  the  duty  of  Whitehouse,  dealing 
as  he  did  on  behalf  of  himself  and  of  co*partners  who  relied  implicitly  upon 
him,  to  secure  for  them  the  best  terms  that  could  be  had  :  and  if,  by  any 
underhand  agreement,  he  placed  himself  in  a  position  where  his  private 
interest  was  at  variance  with  his  public  duty,  (conduct  which  a  court  of 
equity(a)  uniformly  discountenanced,)  and  he  had  not  firmness  to  withstand 
the  temptation,  the  consequences  of  his  fraud  must  fall  upon  his  own  head, 
and  not  be  charged  upon  his  innocent  partners. 

Mr.  Home  and  Mr.  Roupell,  for  the  defendant  admitted  that  the  doctrines 
propounded  on  the  other  side,  and  the  authorities  reUed  on  in  support  of 
them,  were  not  to  be  controverted ;  but  they  insisted,  that  they  were  totally 
inapplicable  to  the  present  case.  The  nature  of  the  transaction  had  been 
greatly  misrepresented.  What  had  been  called  by  the  harsh  name  of  bribe, 
was,  in  truth,  nothing  more  than  a  loan  promised  by  Knight  &,  Co. 
[•139]  •without  interest,  in  consideration  of  the  exertions  of  Mr.  Whitehouse, 
in  finding  for  them  a  substantial  tenant,  capable  of  paying  the  rent 
and  keeping  the  premises  in  repair ;  and  it  had  no  reference  whatever  to 
these  particular  plaintiffs.     There  was  no  principle,  either  in  morals  or  m 

(a)  Burton  ▼.  Wookey^  6  Madd.  367,  and  the  Vice-Chancellor'a  observations  in  Olaaaingion  v 
Thwaitet,  1  S.  &  S.  131-133. 
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equity,  which  forbade  them  to  offer,  or  him  to  accept,  such  an  accommodation- 
The  subsequent  converson  of  the  loan  into  a  gift,  at  first  conditional,  though 
s^ubsequently  made  absolute,  could  not  alter  the  character  of  the  transaction. 
It  was  the  voluntary  expression  on  their  part  of  gratitude  for  his  successful 
exertions ;  and  it  was  intended  to  supply  him  with  the  means  of  joining 
a  partnership,  in  which,  without  the  aid  of  his  skill  and  experience,  Shand 
and  Fawcett  could  not  have  embarked.  If  the  money  had  been  afterwards 
presented  as  an  acknowledgment  for  the  benefits  derived  f.om  1  is  media- 
tion, his  partners  could  have  had  no  reason  to  complain,  and  surely  the 
circumstance  of  its  having  been  a  matter  of  previous  arrangement  could 
not  make  any  difference.  It  was  a  sum  paid  in  the  nature  of  commission 
for  personal  services  rendered  Co  Knight  &  Co.,  by  which  Shand  and 
Fawcett,  who  were  thereby  induced  to  engage  in  a  lucrative  speculation, 
so  far  from  being  losers,  were  actually  benefitted.  The  formation  of  a  re- 
sponsible partnership,  able  and  willing  to  undertake  the  engagements  of 
Knight  &  Co.,  to  Hill  and  Hopkins,  was  the  work  of  Mr.  Whitehouse  alone  ; 
and  to  him,  therefore,  the  reward  exclusively  belonged.  In  no  possible 
view  could  it  be  shown  to  have  deprived  his  partners  of  a  single  shilling. 

It  was  a  mistake  to  suppose  that  Mr.  Whitehouse  had  acted  in  a  twofold 
capacity  at  the  %ame  time.    He  was  employed  as  the  agent  of  Knight  &  Co. 
till  the  partnership  was  formed,  and  no  longer.    Strictly  speaking, 
•he  was  never  the  agent  of  the  partnership  at  all.     The  fact  was,    [•140] 
that,  entertaining  a  favourable  opinion  of  the  project  himself,  he  open- 
ed a  correspondence  with  Mr.  Shand,  and  through  him  with  Mr.  Fawcett ; 
and  that  terminated  in  their  accepting  the  proposals,  which  Knight  &  Co. 
had  authorised  him  to  make.     Messrs.  Shand  and  Fawcett  were  perfectly 
content  to  close  with  him  on  the  footing  of  the  written  proposals.    They  en- 
tered into  the  agreement  with  their  eyes  open  ;  and  not  till  after  they  had  as- 
sured themselves,  by  a  careful  inspection  of  the  property,  that  the  defenanl's 
statements  were  correct.    Thus  far  the  defendant  acted  on  behalf  of  Knight 
&  Co. :  whatever  he  did  subsequently,  was  done  as  a  member  of  the  new 
concern  ;  and  from  the  moment  he  joined  it,  his  best  efforts  were  devoted  to 
its  interests.     In  settling  the  particular  form  and  conditions  of  the  lease, 
which  was  left  principally,  though  not  entirely,  to  his  management,  (for  his 
partners  more  than  once  insisted  on  alterations  in  which  he  reluctantly  acqui 
esced,)  there  was  nothing  to  show  that  he  did  not,  as  he  had  represented,  ob- 
tain the  best  terms  that  could  be  had.     On  the  contrary,  as  his  partners  them 
selves  superintended  and  revised  the  lease,  as  they  had  adopted  instead  of 
repudiating  it,  and  did  not  nov^  venture  to  impeach  it  on  the  ground  of  fraud 
it  was  clear  that  his  representations  had  been  true.     If  it  were  a  fraud,  why 
were  not  Knight  &  Co.  brought  before  the  court,  who,  being  participators  in 
the  benefit,  were  at  least  equally  accountable  ?    But  the  whole  conduct  of  the 
plaintiffs  showed  that  it  was  an  honest  transaction  :  the  deed,  constituting  the 
partnership  and  conveying  the  property,  was  executed  after  great  deliberation ; 
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it  distinctly  expressed  what  each  party  was  to  receive,  and  undertook  to  per- 
form :  they  all  professed  themsekes  fully  satisfied  with  it :  and  it  was 
[•141]  not  competent  for  any  of  them,  at  •this  late  period,  to  set  up  a  claim 
inconsistent  with  its  provisions. 

The  bill  was  defective  in  point  of  pleading  :  it  was  filed  by  persons,  some 
of  whom  were  no  parties  to  the  original  transaction,  and  whose  only  title  was 
derived  from  an  assignment  made  to  them  by  Fawcett.  But  a  claim,  such  as 
this,  founded  on  an  alleged  breach  of  trust  to  be  established  by  a  suit  in 
equity,  was  not  capable  of  assignment ;  for  that  would  amount  to  champerty. 
There  was  no  privily  between  Shand  and  the  new  partners,  and  they  could 
not,  as  it  was  incumbent  on  co-plaintiffs  to  do,  'show  they  had  a  common  inte- 
rest in  the  subject  of  the  suit.     Cholmondeley  v.  Clinton  (a) 

The  Solicitor  General  in  reply. 


December  21. — The  Lord  Chancellor: — ^From  the  importance  of  the 
question  in  point  of  amount,  and  also  from  the  circumstances  affecting,  to  a 
certain  degree,  the  character  of  individuals  concerned  in  the  transaction,  I 
thought  it  right,  before  I  finally  disposed  of  the  case,  to  look  minutely  into 
the  evidence,  both  on  the  one  side  and  the  other,  adduced  in  the  course  of 
the  cause.  * 

The  facts  of  the  case  were  these  : — Messrs.  Hill  &  Co.  were  the  lessees 
of  mines  and  certain  iron  works  in  Wales,  called  the  Verteg  iron  works. 
They  underiet  their  interest  to  Knight  ic  Co.  for  a  long  term,  at  a  rent  of 

2600Z.  a  year,  and  on  condition  that  the  premises  should  be  kept  in 
[•142]    repair.    About  twenty-four  •years  of  that  term  remained  unexpired. 

In  consequence  either  of  some  difference  among  themselves  or  of 
some  mismanagement,  Messrs.  Knight  ic  Co.  discontinued  the  works.  The 
works  having  remained  unproductive  for  a  period  of  five  years,  they  were  ex- 
tremely desirous  to  get  rid  of  the  concern  ;  so  much  so  that  they  had  offered 
the  sum  of  26,0002.  or  28,000/.  to  Messrs.  Hill  &  Co.  on  condition  that  the 
latter  would  accept  a  surrender  of  the  lease,  which  however  they  refused  to 
do.  Upon  this  refusal,  they  became  desirous,  if  possible,  either  to  assign  the 
lease  to  some  persons  of  respectibility,  who  were  competent  to  carry  on  the 
works,  or  in  some  shape  or  other  to  dispose  of  the  concern.  They  had  pur- 
chased freehold  property  contiguous  to  the  mines,  and  of  importance  to  them 
on  account  of  the  limestone  it  contained.  They  were  willing,  according  to 
the  evidence  of  Mr.  Hancock,  on  condition  that  any  person  would  accept  an 
assignment  or  under  lease  of  the  mine,  to  give  up  their  whole  interest  in  the 
freehold  property ;  and,  according  to  the  evidence  of  another  witness,  they 
were  willing,  also,  to  make  a  considerable  pecuniary  sacrifice  in  addition  to 
the  surrender  of  the  freehold  property.  They  entered  into  a  communication 
and  correspondence  with  the  defendant,  who  was  well  acquainted  with  trans- 

(a)  2  J.  &  W.  135. 
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actions  of  this  nature,  and  undertook  to  endeavour  to  procure  persons  of  res- 
pectability and  character  to  engage  with  him  in  this  concern.     On  behalf  of 
Knight  &   Co.  the  negociation  was  conducted  by  Mr.  Hancock,  one  of  the 
partners.     In  the  month  of  October  1818,  Mr.  Hancock  wrote  a  letter,  which 
has  been  principally  relied  upon  on  the  part  of  the  defendant,  stating  the 
terms  on  which  Knight  &  Co.  were  disposed  to  part  with  the  works.     Those 
terms  were  to  be  an  asssignment  of  the  lease,  subject  to  the  existing  rents 
and  covenants,  and  an  absolute  gift  of  the  freehold  property.     Nothing 
more  was  •stated  in  the  letter  which  was  addressed  to  Mr.  White-    [•I 43] 
bouse,  who  was  to  have  the  opportunity  of  using  it,  for  the  purpose 
of  inducing  other  persons  to  embark  with  him  in  the  adventure.     In  addition, 
however,  to  the  terms  mentioned  in  that  letter,  probably  at  the  same  period, 
though  that  does  not  very  distinctly  appear — certainly  early  in  the  progress  of 
the  negociation — a  particular  advantage  was  stipulated  for  in  favor  of  Mr. 
Whitehouse,  upon  the  nature  of  which  a  great  deal  will  depend.    The  stipu- 
lation was,  that,  if  the  arrangement  should  'be  ultimately  completed,  and 
if  Mr.  Whitehouse  should  succeed  in  procuring  respectable  persons  to  join 
him  in  the  undertaking,  Knight  &  Co.  should  advance  to  him  the  sum  of 
12,000/.  wi;hout  interest,  half  of  which  was  to  become  his  own  property  un- 
conditionally at  the  end  of  seven  or  eight  years,  and  the  rest  of  it  was  to  be- 
come his  absolute  properly  at  the  expiration  of  the  term,  provided  that  up  to 
that  period  they  had  been  indemnified  by  the  partnership  against  the  clauses 
in  the  lease  granted  by  Hill  &  Co.     In  the  event  of  any  default,  the  repay- 
ment was  to  be  secured  by  a  bond.     When  this  arrangement  was  made  by 
Mr.  Whitehouse,  he,  in  the  first  instance,  communicated  the  proposed  terms 
to  Messrs.  Jeavons,  who  refused,  however,  to  accept  them.     Afterwards,  a 
communication  was  made  to  Messrs.  Fawcett  and  Shand,  and  they  eventually 
consented  to  engage  in  the  concern  with  Mr.  Whitehouse.     Before  they  finally 
decided,  however,  Mr.  Shand  himself  went  into  Wales  for  the  purpose  of  in- 
specting the  works  ;  and  as  he  did  not  rely  entirely  on  his  own  judgment,  ap- 
plication was  made  to  a  friend  of  the  parties,  Mr.  Jones  Wilkinson,  who 
was  acquainted  with  business  of  that  description,  to  accompany  Mr.  Shand 
for  that  purpose.     After  having  carefully  inspected  the  premises,  Mr. 
Wilkinson  and  Mr.  Shand  returned  to  Mr.  Fawcett,  and  the  *repre-    [*144] 
sentations  which  they  made  as  to  the  state  of  the  works,  and  the 
nature  of  the  property  corresponded  with  the  representations  of  Mr.  White- 
bouse.     Under  these  circumstances,  Messrs.  Fawcett  and  Shand  determined 
to  engage  in  the  undertaking.     Accordingly,  on  the  30th  of  November,  in  the 
year  1818,  they  proceeded,  with  the  view  of  concluding  the  agreement,  to 
Birmingham.     A  few  days  previous  to  that  time,  Mr.  Whitehouse  had  in- 
structed Mr.  Fellowes,  who  was  his  own  private  solicitor  as  well  as  his  soli- 
citor for  the  purpose  of  the  partnership,  to  draw  up  the  agreement  relative  to 
the  stipulation  as  to  the  12,000/.    The  agreement  so  drawn  entirely  got  rid 
of  the  provision  with  respect  to  the  bond,  and  converted  what  was  said  to  be 
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a  loan,  but  was  in  fact  a  conditional  advance,  into  an  absolute  gift.  The 
agreement,  in  this  shape,  was  delivered  to  Mr.  Whitehouse,  who,  on  the  day 
before  the  meeting  at  Birmingham,  employed  the  son  of  Mr.  Fellowes  to  copy 
it,  stating,  as  his  reason  for  so  (fojng,  that  he  preferred  employing  young  Mr. 
Fellowes  to  employing  a  clerk  of  the  house,  because  he  wished  the  transac- 
tion to  be  kept  secret.  On  the  next  day  the  parties  met  by  appointment  at 
the  Royal  Hotel  at  Birmingham.  Previous  to  the  meeting  at  the  Royal  Hotel, 
a  meeting  was  held  at  the  Swan  Inn,  not  of  the  partners  of  the  firm  of  Knight 
&  Co.,  but  of  the  other  parties.  Much  conversation  took  place  on  that  occa- 
sion :  and  in  the  course  of  that  conversation,  it  is  sworn  by  three  witnesses 
who  were  present,  that  Mr.  Whitehouse  stated  to  Messrs.  Fawcett  and  Shand, 
that  he  had  done  as  much  as  he  possibly  could  for  them ;  and  that  Mr.  Faw- 
cett or  Mr.  Shand  said  in  reply,  he  was  satisfied  Mr.  Wiiitehouse  had  done  all 
he  could  for  them,  and  that  they  wished  him  to  finish  the  transaction,  for  they 
were  wholly  ignorant  of  mining  concerns.  They  afterwards  met  at  the  Royal 
Hotel  for  the  purpose  of  concluding  the  transaction.  Some  difference 
[*146]  •arose  with  respect  to  the  terms  of  the  agreement — as  to  whether  it 
should  be  an  assignment  or  an  under  lease  ;  and  Mr.  Shand  and  Mr. 
Fawcett  were  willing  so  far  to  depart  from  the  original  arrangement  as  to 
agree  that  it  should  be  an  under  lease,  which  Mr.  Whitehouse  at  first  objected 
to  ;  but  he  afterwards  acquiesced  in  the  alteration.  As  soon  as  the  terms  of 
this  agreement  were  arranged,  the  defendant  called  three  of  the  partners  of 
the  house  of  Knight  &,  Co.  out  of  the  room,  for  the  purpose  of  settling  with 
them  the  terms  of  his  own  private  agreement.  The  agreement,  as  drawn  by 
Mr.  Fellowes,  was  handed  to  them.  They  objected  to  it  as  a  departure  from 
their  original  intention,  which  was,  as  it  was  stated,  that  the  12,000/.  should 
be  a  loan,  whereas  it  was  now  made  an  absolute  gift.  In  consequence  of  the 
demur,  some  further  negotiation  ensued  between  the  defendant  and  those 
members  of  the  firm  of  Knight  &  Co.  who  where  then  present.  On  this 
point,  the  representation  made  by  Whitehouse  is  material.  He  said,  "  I  have 
procured  you  persons  of  respectability  as  partners  in  this  concern  ;  you  run 
no  risk  ;  there  is  no  chance  whatever  of  the  works  being  again  thrown  upon 
your  hands  ;  you  ought,  therefore,  to  release  me  from  the  bond,  and  not  allow 
it  to  hatig  over  my  head."  They  acquiesced  in  these  reasons.  The  stipula- 
tion relative  to  the  bond  was  omitted,  and  the  agreement  was  signed,  with 
some  alterations,  as  drawn  by  Mr.  Fellowes.  It  was  then  delivered  into  the 
bands  of  young  Mr.  Fellowes,  in  order  that  he  might  get  it  stamped  ;  and  at 
that  time  the  defendant  stated  his  desire  that  he  would  show  it  to  no  living 
soul ;  and  he  at  the  same  time  represented,  over  and  over  again  to  Mr.  Fel- 
lowes, that  he  would  not  sign  the  other  agreement  until  this  his  particular  and 

personal  agreement  had  been  previously  executed. 
[•146]        •Such  are  the  facts  of  the  case  ;  and  the  first  observation  that  oc- 
curs is,  that  in  this  transaction  Mr.  W.  was  negotiating  for  himself 
and  his  future  partners,  as  an  agent  for  the  intended  partnership.    That  he  was 
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acting  as  their  agent,  the  circumstances  of  the  transaction  show  beyond  the 
possibility  of  donbt.  It  is  sworn  to  in  express  and  distinct  terms  by  Mr. 
Hancock  and  Mr.  Wilkinson,  and  it  is  evidenced  by  the  conyersation  already 
referred  to,  which  passed  at  the  Swan  Inn.  It  is  said  on  the  other  side,  that 
he  could  not  be  considered  as  absolutely  the  agent  in  the  negotiation,  but  that 
Messrs.  Fawcett  and  Shand  acted  for  themselves  in  the  manner  which  they 
thought  most  calculated  to  promote  their  own  interest.  Mr.  Shand  went  him- 
self to  inspect  the  works,  and  he  employed  a  friend,  Mr.  Wilkinson,  for  tlie 
purpose  of  accompanying  him  in  his  survey  :  they  did  not,  therefore,  abso- 
lutely rely  on  the  representations  of  Mr.  White  house,  but  chose  to  have  re- 
course to  an  agent  of  their  own,  in  order  to  ascertain  how  far  his  statements 
were  correct.  Undoubtedly,  that  is  the  fact ;  they  did  not  trust  implicitly  to 
the  representations  made  by  Mr.  Whitehouse  with  respect  to  the  property  and 
the  nature  of  the  works,  and  they  deemed  it  prudent  to  apply  to  another  per- 
son for  the  purpose  of  learning  whether  those  representations  were  p*ue.  But 
Mr.  Wilkinson  had  nothing  whatever  to  do  with  the  treaty ;  the  treaty  was 
exclusively  managed  by  Mr.  Whitehouse.  It  is  said,  also,  that  at  the  meeting 
at  which  the  transaction  was  finally  completed,  the  terms  originally  stipulated 
for  by  Mr.  Whitehouse  were  departed  from, — ^and  they  certainly  were  departed 
from  in  one  particular,  in  the  adoption  of  an  underlease  instead  of  an  assign** 
ment:  and  in  that  alteration,  iffessrs.  Shand  and  Fawcett  unquestionably 
acted  for  themselves,  and  Mr.  Whitehouse  acquiesced  in  it.  But  that  does 
not  in  the  least  do  away  with  the  effect  of  this,  that  in  all  the  arrange- 
ments *with  respect  to  the  pecuniary  terms  and  conditions,  the  busi-  [*147] 
ness  was  conducted  entirely  by  Mr.  Whitehouse,  acting  on  behalf  of 
Messrs.  Fawcett  and  Shand.  If,  therefore,  Mr.  Whitehouse  was  placed  in  the 
situation  of  being  the  agent  of  two  other  persons,  while  he  was  acting  also  for 
himself,  and  be  stipulated  for  a  private  advantage  which  was  to  be  kept  se- 
cret, and  in  which  his  co-partners  were  not  to  share,  it  is  quite  impossible  for 
this  court  to  sanction  such  a  transaction  :  and  the  question  therefore  resolves 
itself  into  this,  what  was  the  effect  of  the  private  stipulation,  and  what  the 
nature  of  the  private  advantage  ?  We  are  not  to  he  misled  by  terms  ;  we 
must  consider  what  the  transaction  really  was.  It  is  said  this  was  a  loan  of 
12,000/.,  in  order  to  enable  Mr.  Whitehouse  to  bring  his  capital  into  the  con- 
cern. But  it  was  not  a  loan  properly  so  called  :  it  was  12,000Z.  advanced  with- 
out interest,  and  to  be  repaid  only  in  a  certain  event ;  being,  in  effect,  a  gift  upon 
condition,  liable  to  be  defeated  if  the  covenants  in  the  other  and  principal  agree- 
ment were  not  duly  complied  with,  and  being  intended  to  secure  the  due  per- 
formance of  them.  That  such  was  the  nature  of  the  transaction,  is  evidenced  by 
the  subsequent  conduct  of  the  parties,  because  the  moment  the  partners  were 
known,  the  moment  it  was  seen  that  no  risk  was  to  be  run,  that  representation 
was  made  by  Mr.  Whitehouse  to  the  other  parties  : — "  You  are  perfectly  se- 
cure ;  these  are  persons  cf  responsibility  and  character  ;  there  is  no  danger 
of  the  works  being  again-  thrown  on  your  hands,  and  therefore  there  is  no 
Vol.  I.  12 
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reason  why  this  bond  should  be  allowed  to  hang  over  my  head  ;"  upon  which 
they  consented  to  withdraw  the  stipulation  relative  to  the  bond,  and  converted 
that  which  before  was  a  conditional  into  an  absolute  gift.     But  whether  it  was 

conditional  or  absolute  does  not  vary  t^e  nature  or  substance  of  the 
[*148]    case.    If  it  was  a  conditional  gift,  still  it  was  a  benefit  to  this  party, 

who  was  one  of  the  three  individuals  who  entered  into  the  partnership, 
and  who  himself  negotiated  the  terms  of  it.  It  is  impossible  for  this  court 
to  sanction  such  a  proceeding  :  when  three  persons  are  engaged  in  negotiating 
a  partnership,  and  the  negotiation  is  conducted  by  one  as  the  agent  of  the 
otiier  two,  he  should  not,  in  my  opinion,  be  allowed  to  make  a  private  advan- 
tage for  himself.  That  he  felt  it  was  an  improper  proceeding  is  proved  by 
his  anxiety  to  keep  it  secret  from  his  partners ;  and  it  was  not  till  after  a  con- 
siderable time  had  elapsed  that  it  came  to  light.[l] 

It  appears  to  me,  therefore,  upon  these  grounds,  that  the  decision  of  the 
Vice  Chancellor  was  correct ;  and  that  as  to  two-thirds  of  the  sum  of  12,000/. 
the  defendant  must  be  considered  a  trustee  for  the  partnership.[2] 

An  objection  was  taken  in  point  of  form,  that  Hunt  and  the  other  new  part- 
ners had  been  improperly  joined  as  plaintiffs  upon  this  record.  When,  how- 
ever, the  situation  in  which  they  stood  is  considered,  that  will  appear  to  have 
been  perfectly  proper.    Mr.  Fawcett  and  Mr.  Whitehouse  had  stipulated, 

fl]  Vide  CaldweU  ▼.  Leiber,  7  Paige,  504. 

[2]  Vide  Lees  v.  Nuttall,  ante,  53.  H.  being  a  director  of  a  joint  stock  company  established  for 
the  building,  purchasing,  hiring  and  employment  of  bteam  vessels,  purchased  a  vessel  for  13402., 
end  afterwards  sold  it  to  the  company  as  from  a  stranger,  for  1500/.,  and  charging  the  company 
with  commission  at  one  per  cent,  the  broker's  earnest  money,  and  the  expenses  of  the  bill  of  sale 
to  himself,  there  being  but  one  bill  of  sale.  "  Under  these  circumstances,"  says  the  Vice-ChanceU 
lor,  (Knight  Bruce,)  "  is  it  possible  for  me,  whatever  may  have  been  the  secret  intentions  of  Mr. 
Heathom's  mind  when  he  bought  this  vessel — ^is  it  possible  for  a  judge  in  a  court  of  equity  to  hear 
him  say  that  he  bought  it  otherwise  than  as  agent?  I  find  it  utterly  hnpossible  to  do  so,  his  own 
mode  of  proceeding  has,  in  my  opinion  indelibly  and  inextricably  fixed  him  with  the  character  of 
«gent  from  the  beginning  of  that  transaction."  **  It  is  mainly  this  danger,  the  danger  of  the  com- 
mission of  fraud  in  a  manner  and  under  circumstances  which,  in  the  great  majority  of  instances, 
must  preclude  detection,  that  in  the  case  of  trustees,  and  all  parties  whose  character  and  responsi- 
bilities are  similar  (for  there  is  no  magic  in  the  word,)  induces  the  court  (not  only  for  the  sake  of 
justice  in  the  individual  case,  but  for  the  protection  of  the  public  generally,  and  with  a  view  to 
assert  and  vindicate  the  obligation  of  plain  and  direct  dealing  between  man  and  man  in  all  cases, 
but  especially  in  those  where  one  man  is  entrusted  by  another)  to  adhere  strictly  to  the  rule,  that 
no  profit  of  any  description  shall  be  made  by  a  person  so  circumstanced — saying  to  the  pereon 
complaining  that  he  has  thus  employed  his  time  and  skill  without  remuneration,  that  he  has  elected 
BO  to  treat  the  matter ;  that  he  has  had  his  reward,  for  he  has  had  the  possibility,  nay,  the  proba- 
bility of  retaining  to  hunself  that  which  he  never  ought  to  have  retained  ;  that  he  has  been  willing 
to  run  the  lisk,  and  cannot  complain  if  he  happens  to  lose  the  stake.  It  is  on  this  principle  that 
Lord  Eldon  proceeded  in  the  cases  so  familiar  to  us  all  of  purchases  by  trustees."  BenMn  v. 
Heathom,  I  Yo.  Sl  Coll.  C.  C.  326.  But  where  the  several  joint  owners  of  a  cargo  appoint  one  of 
their  number  their  agent  to  receive  and  sell  the  cargo,  and  distribute  the  proceeds,  he  is  entiUed, 
under  such  special  agency  to  a  commission  or  compensation  for  his  services,  as  a  factor  or  agent, 
in  the  same  manner  as  a  stranger ;  and  has  a  lien  on  the  goods  or  their  proceeds,  not  only  for  his 
advances,  disbursements  or  responsibilities,  in  regard  to  the  particular  property,  but  for  the  balance 
of  his  general  account    Bradford  ▼.  KmberUy,  3  Johns.  Gh.  Rep.  431. 
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when  the  new  partners  were  admitted,  that  they  should  come  into  the  concern 
entitled  to  all  the  advantages,  and  subject  to  all  the  conditions,  of  the  original 
partners.  Whatever  benefits  the  old  partners  had  enjoyed,  it  was  stipulated 
should  be  shared  in  by  the  new.  This  was  one  of  the  original  benefits  of  the 
concern  ;  and  as  it  was  conceived  that  this  was  not  expressed  with  sufiicient 
distinctness,  a  deed  was  afterwards  executed,  by  which  it  was  expressly  pro- 
vided that,  as  to  the  proportion  to  which  he  was  entitled,  Mr.  Fawcett  should 
be  a  trustee  for  the  Hunts,  Kenrick,  Priestley,  and  himself.  I  think, 
•therefore,  they  had  such  an  interest  as  rendered  it  proper  they  should  [•149] 
be  joined  as  plaintiffs. 

Under  these  circumstances,  I  am  of  opinion  that  the  decree  of  the  Vice 
Chancellor  ought  to  be  affirmed  ;  and  from  the  nature  of  the  transaction,  and 
the  clearness  of  the  evidence  establishing  its  character,  it  ought  to  be  affirmed 
with  costs. 

(A)  The  following  passage,  taken  from  the  short  hand  writer's  note  of  the  Vice-Chancellor's 
judgment  hi  the  preceding  case,  sums  up  the  grounds  on  which  his  Honor  rested  the  decree : — ^*  It 
appearing  upon  the  evidence  that  Whitehouse  was  in  truth  the  person  who  orignated  the  contract 
with  Knight  &,  Co.  on  the  part  of  Fawcett  and  Shand,  and  it  appearing  also  upon  the  evidence  he 
represented,  that  he  stood  on  so  particular  a  footing  of  connection  with  Knight  &  Co.  that  he  could 
have  obtained  better  terms  from  them  than  any  stranger  could  ;  and  that  he  further  represented,  on 
the  day  when  the  agreement  between  Knight  Sl  Co.  and  Fawcett,  Shand,  and  himself  was 
signed,  that  he  had  obtained  the  hett  terms  poenhU,  I  am  of  opinion  upon  these  grounds,  and  con- 
sidering the  situation  in  which  he  stood,  that  he  was  not  at  liberty  to  take  lo  bis  own  profit  any  part 
of  that  consideration  which  Knight  iL  Co.  were  willing  to  pay  to  get  rid  of  the  business,  but  that  he  was 
bound  to  obtain  the  best  terms  possible  for  the  intended  partnerahip,  consisting  of  Fawcett,  Shand, 
and  himself,  and  that  all  he  did  obtain  will  be  considered  as  if  he  had  done  his  duty  and  had  ac- 
tually received  the  13,000/.  for  the  new  partnership,  as  upon  every  equitable  principle  he  was  bound 
to  do.  I  am  of  opinion,  therefore,  that  this  is  what  must  be  called  in  a  court  of  equity  a  fraud  on 
the  part  of  the  defendant  It  was  in  fact  selling  his  intended  partners  for  12,000Z. ;  and  when  he 
received  the  money,  Fawcett  became  entitled  to  one-third  and  Shand  became  entiUed  to  another 
third  of  it.  Shand  is  now  entitled  to  his  40002.,  and  Fawcett  having  communicated  his  interest  in 
the  former  partnership  to  four  other  penons,  they  with  him  are  entitled  to  the  other  40002. 


•(B)    HiCHKNS  O.  CoNOREVS.[l]  [*150] 

This  was  a  suit  hurtituted  by  certain  shareholders  in  the  Arigna  Mim'ng  Company,  on  behalf  of 
themselves  and  all  other  shareholdors,  except  the  defendants,  against  the  chairman  and  acting 
directors  of  the  company,  and  against  certain  other  persons  professionally  connected  with  it  It 
appeared  from  the  statement  in  the  bill,  that  the  company  orignated  with  Sir  William  Congreve 
and  two  persons  of  the  name  of  Clarke,  by  whose  exertions  chiefly  it  was  orignated ;  that  it  was 
established  for  the  purpose  of  working  certain  mineral  property  in  Ireland,  represented  to  be  of 
great  value,  and  of  which  it  was  proposed  that  the  company  should  purchase  a  lease ;  and  that 
Congreve  and  the  Clarkes  having  been  appointed  to  confidential  and  responsible  situations  in  the 
management,  took  upon  themselves  to  act  for  the  common  interests.  The  bill  alleged,  that  in  that 
capacity  they  were  exclusively  concerned  on  behalf  of  the  company  in  negotiating  the  terms  of 
the  proposed  purohase ;  that  by  a  series  of  underhand  contrivances,  particulariy  set  forth,  they  had 
succeeded  in  charging  25,0002.  to  the  company  as  the  consideration  paid  for  the  lease,  although 

[1]  S.C.    But  on  other  pointo,  4  Ross.  5G2. 
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-        -  ■  ■  -  ' 

they  had  in  fact  obtained  it  from  one  Flattery,  the  owner,  for  the  sum  of  10,0001.  only :  and  that 
the  15,000^.  making  up  the  dlfierence  had  been  received  by  the  Clarkea,  and  been  by  then  distri- 
bated  in  various  proportions  as  a  bonus  amonfj^  the  several  defendants.  It  charged  that  this  distri- 
bution was  made  under  such  circumstances  that  all  the  defendants  must,  or  at  least  on  doe  inquiry 
might,  have  known  the  source  from  which  the  funds  were  derived ;  that  as  the  appropriation  had 
never  been  sanctioned  by  the  rest  of  the  shareholders,  but,  on  the  contrary,  hkd  been  studioudy 
concealed  from  them,  it  was  a  gross  fraud  upon  the  partnership;  and  that  the  defendants  ought, 
therefore,  in  equity  to  be  regarded  as  trustees  to  the  extent  of  the  sums  they  had  received.  And 
it  prayed  they  might  be  decreed  to  refund  what  they  had  so  respectively  received^  and  pay  it  in  to 

the  bankers  of  the  company  for  the  use  of  proprietors  at  large. 
[*151]  *To  this  bill  a  demurrer  for  want  of  equity  was  filed  by  two  of  the  defendants,  not  direc- 
tors, who  had  received  sums,  part  of  the  15,000Z.,  as  a  bonus  for  their  services  in  the  for- 
mation of  the  company,  in  porsuance,  as  was  alleged,  of  a  previous  stipulation,  and  with  a  know- 
ledge of  the  manner  in  which  the  money  was  obtained.  The  Vice-Chancellor  oveiruled  the  de- 
murrer ;  and  his  order  was  on  appeal  affirmed  by  the  Lord  Chancellor  on  the  3d  of  May,  183& 

The  answers  of  the  defendants  Coogreve  and  the  Clarkes  set  up  in  defence  an  alleged  interme- 
diate sale  made  to  them  on  their  private  account,  and  before  the  company  was  in  existence,  for  the 
sum  of  10,0002.  They  insisted  that  25,000Z.,  the  price  charged  to  the  company,  was  no  more  than 
the  property  was  worth ;  that  as  the  original  purchase  had  been  made  entirely  at  their  own  per- 
sonal risk,  the  additional  15,000^  was  a  profit  to  which  they  were  fairly  entitled  on  the  resale ;  and 
that  the  distribution  of  that*  sum  was  the  result  of  a  subsequent  arrangement  among  themselves,  by 
which  they  intended  at  once  to  stimulate  and  reward  the  exertions  of  the  directors  for  the  success 
of  the  new  undertaking.  They  admitted,  that  in  the  conveyance,  which  was  fVom  Flattery  di- 
rectly to  the  company,  no  notice  was  taken  of  their  intermediate  contract,  and  that  the  full  con- 
rideration  of  25,0002.  was  expressed  to  be  paid  to  hun,  although  he  received  the  sum  of  10,0002. 
only ;  but  this,  they  alleged,  was  done  with  his  concurrence,  merely  to  simplify  the  title,  and  with- 
out any  intention  of  fraud  or  concealment,  an  mtention  which  they  positively  denied.  The  answer 
of  the  Clarkes  admitted  that  checks  to  the  amount  of  25,000/.,  payable  to  Flattery  or  bearer,  had 
been  drawn  on  the  company's  bankers,  and  that  the  money  due  on  those  checks  had  been  received 
by  H.  Clarke,  who  had  paid  him  10,0002.  in  cash  and  bank  notes.  The  mode  in  which  the  re- 
maining 15,0002.  had  been  appropriated  was  particularly  set  forth ;  and  it  appeared  that  20412.  bad 
been  retained  by  H.  Clarke  for  himself,  10472.  had  been  paid  to  his  brother  J.  Clarke,  35002.  to  Sir 
W.  Congreve,  and  that  the  residue,  after  deducting  sundry  small  disbursements,  had  been  appor- 
tioned in  sums  of  not  less  than  1000/.  each  among  the  other  defendants. 
[*152]  On  the  22d  of  May,  1828,  a  motion  was  made  on  behalf  *of  the  plaintifib,  that  the 
defendants,  Sir  W.  Congreve  and  the  Clarkes,  might  be  ordered  to  pay  into  court  respec- 
tively such  sums  of  money,  part  of  the  said  15,0002.,  as  appeared  by  their  answers  to  be  then  in 
their  hands.  a 

Mr.  Home,  Mr.  Sugden,  Mr.  W,  Lee,  and  Mr.  PemherUm,  for  the  motion. 

The  Attorney  General,  Mr.  Pepye,  and  Mr.  PhiUimore,  for  J.  and  H.  Clarke. 

Mr.  Twise  and  Mr.  Loftus  Lowndee,  for  Sir  W  Congreve. 

The  Vice-Chancellor  made  the  order. 
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DoD  V.  Herring.     Ex  parte  Herring. 

1830 ;  January  13. 

If  the  asnffnees  of  a  bankrupt  attend  meetings  under  a  reference  to  which  the  bankrupt  was  a  party, 

and  make  no  objection  to  the  proceedmgs,  they  will  be  considered  as  adopting  them,  and  be  bound 

by  the  award. 

The  defendants  were  ship-owners  and  merchants,  who  between  the  years 
1R18  and  1824  had  been  concerned  with  a  person  of  the  name  of  Thompson 
in  several  commercial  adventures  to  the  South  American  provinces.  On  the 
22d  of  November,  1827,  before  any  final  settlement  of  the  accounts  upon 
those  adventures,  Thompson  became  a  bankrupt;  and  the  plaintiflfs,  who 
^ere  his  assignees,  filed  the  present  bill  to  have  the  accounts  taken,  and  the 
balance,  which  they  alleged  to  be  due  to  the  bankrupt's  estate,  ascertained 
and  paid. 

To  this  bill  the  defendants  put  in  a  plea  of  an  award  and  judgment.  The 
award  was  pronounced  under  an  order  of  court  made  at  the  trial  of  an  action 
brought  by  the  defendants  against  the  bankrupt  in  Hilary  term,  1826.  The 
trial  took  place  on  the  23d  of  July,  1827,  when  by  consent  a  verdict 
was  taken  for  the  plaintiffs  in  •the  action  for  10,000/.  and  40*.  costs,  [•154] 
subject  to  the  award  of  W.  H.  Maule,  to  whom  all  matters  in  differ- 
ence between  the  parties  were  by  the  order  referred.  On  the  26lh  of  February, 
1Q28,  the  arbitrator  made  his  award,  whereby  the  sum  found  due  to  the  defend- 
ants was  reduced  to  4242/.,  and  judgment  as  of  Hilary  term,  1826,  was  there- 
upon entered  up  for  that  amount.  The  plea  averred  that  all  the  accounts  and 
mutual  claims  existing  between  the  defendants  and  the  bankrupt  in  respect  of 
the  dealings  and  transactions  as  to  which  discovery  and  relief  were  sought  by 
the  bill,  were  properly  comprised  within  the  terms  of  the  reference,  were 
fully  and  fairly  brought  before  the  arbitrator,  and  were  finally  adjudicated  and 
determined  by  his  award.(a) 

(a)  The  avermenti  of  the  plea  are  more  fully  stated  by  Mr.  Simons,  who  has  reported  the  case 
before  the  Vice  Chancellor,  3  Sim.  143. 
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The  defendants  appealed  from  the  judgment  of  the  Vice  Chancellor  over- 
ruling the  plea,  and  they  also  presented  a  petition  in  bankruptcy  (which  was 
brought  on  at  the  same  time,)  praying  they  might  be  at  liberty  to  prove  under 
the  commission  for  the  amount  found  due  to  them  by  the  award  and  judgment. 
In  addition  to  the  facts  set  forth  in  the  plea,  the  petition  stated  tliat,  at  a  meet- 
ing before  the  arbitrator  on  the  30th  of  November,  1927,  one  Knight,  as  the 
attorney  of  the  bankrupt,  appeared  and  contended  that  the  bankruptcy  of 
Thompson  annulled  the  submission,  and  that  the  arbitrator  ought  not  to  pro- 
ceed, but  the  objection  was  overruled ;  that  Knight  then  requested  that  the 
proceedings  might  stand  over  till  assignees  were  chosen,  that  he  might  pro- 
cure instructions  from  them,  which  was  agreed  to ;  that,  after  the  choice  of 
assignees,  several  further  meetings  were  held  before  the  arbitrator,  all 
[*155]  of  which  Knight  attended  ;  *and  that  at  some  of  them  one  of  the  as- 
signees was  present,  together  with  the  solicitor  to  the  commission. 

The  question  of  law  raised  by  the  plea  (which  was  admitted  to  be  correct  in 
point  of  form)  was  argued  very  fully  by  the  Solicitor  General  Mr.  Bickersteth^ 
and  Mr.  Hull^  for  the  plea  ;  and  by  Mr.  Rose^  and  Mr.  Wakefield,  for  the  plain- 
tiffs. Besides  the  cases  cited  in  the  court  below.  Cooper  v.  Johnson,{a)  was 
referred  to.  At  the  close  of  the  argument  on  the  law,  evidence  was  read  es- 
tablishing the  allegations  of  the  petition.  It  did  not  appear,  however,  that  the 
assignee  who  attended  before  the  arbitrator,  took  any  part  in  the  proceedings. 

The  Lord  Chancellor  said,  that,  if  the  assignees  had  authority  in  law  to 
adopt  the  submission,  and  it  seemed  to  be  conceded  that  they  had,  as  it  was 
clear  that  they  or  one  of  them  had  gone  to  the  meetings  before  the  arbitrator, 
and  when  present  had  made  no  objection  to  the  proceedings,  he  had  a  right  to 
assume,  as  a  jury  would  assume,  that  they  did  adopt  them.  He  should, 
therefore,  make  the  order  prayed  by  the  petition.  His  decision  upon  the  plea 
became  then  a  matter  of  form,  merely  affecting  the  costs ;  but  as  the  point 
which  it  raised  was  important,  and  embraced  a  variety  of  considerations,  he 
should  take  some  time  to  consider  of  it. 


Judgment  upon  the  plea  had  not  been  given  at  the  time  when  his  lordship 
resigned  the  Great  Seal. 

(a)  2  B.  &>  A.  394.    As  the  Lord  Chancellor's  judgment  proceeded  upon  a  different  ground,  it  has 
been  thought  unnecesMiry  to  insert  a  note  of  this  argument 
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•BiTRCH  v.  Rich.  [^156] 

1830;  Januaiy  18. 

If  a  bill,  after  bein^  filed,  is  then  amended,  it  is  irregnlar  to  put  it  a^n  vptm  the  file  without  a 

fteah  signature  to  the  draft,  although  the  amendments  have  only  reduced  it  to  the  shape  in  which 

it  was  originally  drawn  and  rigned  by  counsel. 

In  this  case  a  draft  of  the  bill  was  prepared  and  signed  by  counsel.  It  was 
afterwards  greatly  altered  by  the  insertion  of  new  matter  introduced  by  the 
solicitor  on  his  own  responsibility,  and  in  that  shape  it  was  engrossed  and  put 
upon  the  file.  To  the  bill  thus  enlarged  a  demurrer  was  put  in  ;  whereupon 
the  solicitor 'amended  the  draft,  by  striking  out  all  the  superadded  matter  and 
restoring  it  to  the  state  in  which  it  was  originally  settled  ;  and  then  without 
having  it  resigned  by  counsel,  he  caused  it  again  to  be  engrossed  and  filed. 

The  Solicitor  General^  and  Mr.  GirdlesUme  jun.  now  applied  to  have  the 
amended  bill  taken  off  the  file  for  irregularity,  on  the  ground  that  it  had  never 
received  the  signature  of  counsel.  The  motion  had  been  previously  made  be- 
fore the  Vice  Chancellor  and  refused. 

The  signature  adhibited  to  the  original  bill,  it  was  argued,  y^^M  functus  offi- 
do :  and  having  already  served  as  a  warrant  for  the  draft  as  remodelled  by  the 
solicitor,  it  could  not  perform  a  double  function  and  be  again  used  to  sanction 
the  bill  as  it  now  stood.  It  might  be  true  that  the  draft  had  at  last  got  into 
the  state  in  which  it  was  originally  signed  :  but  the  solicitor  had  chosen,  most 
unjustifiably,  to  take  advantage  of  the  signature  so  obtained,  in  order  to  load 
the  record  with  a  great  deal  of  objectionable  matter  :  and  he  was  not  to  be 
allowed  when  he  discovered  his  mistake  to  disavow  his  own  act,  and  ascribe 
the  signature  to  a  second  and  totally  different  bill.  Such  a  practice 
was  a  wanton  ^trifling  with  the  court,  and  if  countenanced,  would  go  [*157] 
far  towards  destroying  the  security  which  the  signature  of  counsel 
was  intended  to  afford.  The  utmost  jealousy  had  always  been  exhibited  by 
the  court  upon  this  subject.  French  v.  DearCfia)  Pitt  v.  Macklewy{b)  Attorney 
General  v.  Fellows,{c)  which  was  the  case  of  an  amended  information.  The 
rule  was,  that  wherever  an  amendment  exceeded  two  folios,  there  must  be  a 
fresh  engrossment ;  and  as  the  solicitor  had  here  gone  to  the  expense  of  hav- 
ing the  amended  bill  re-engrossed,  the  unavoidable  inference  was,  that  the 
amendments  were  not  confined  to  merely  striking  out  portions  of  the  original 
bill ;  for  in  that  case  a  new  engrossment  would  have  been  unnecessary. 
Webster  v.  Threlfall.(d) 

Mr.  Pepys,  on  the  other  side,  contended,  that  the  bill  as  it  now  stood,  had 
really  received  the  necessary  signature:  there  was  an  engrossment  from 
a  draft  signed  by  counsel,  and  the  practice  required  nothing  more.  The 
proceeding  might  have  been  improper  at  first ;  but  all  was  right  now.    A 


(a)  5  Ves.  547.  (*)  1  S.  &  S.  136.  n. 

(c)  IJ.  &  W.  254.  I'O  1  S.  &  S.  135. 
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coanseFs  signature  could  gire  no  sanction  to  a  bill  altogether  different  from 
the  one  he  had  settled  apd  subscribed.  As  the  name  stood  at  first  on  the 
record,  therefore,  it  was  perhaps  mere  surplusage,  serving  no  purpose  what- 
ever ;  and  that  might  probably  have  formed  a  ground,  on  a  proper  application 
for  having  the  original  bill  taken  off  the  file.  But  the  previous  irregularity 
could  not  vitiate  the  amended  bill,  every  word  of  which  had  been  prepared 
by  counsel  and  sanctioned   by  his  signature.     It  was  not  the  fact  that  the 

name  had  been  unduly  used  for  a  double  purpose,  for  the  new  en- 
[*158]    grossment  was  superfluous,  all  the  ^amendments  being  mere  elisions, 

and  it  was  admitted  that  in  that  case  it  would  be  unnecessary  to  have 
he  draft  re-signed.  The  only  object  of  the  motion  was  to  load  the  plaintiff 
with  a  vexatious  expense. 

Thb  Lord  Chancblloe  was  of  opinion,  that,  as  the  bill  at  first  put  upon 
the  file  bore  the  signature  of  counsel  appended  to  it,  such  signature  must  be 
presumed  to  have  been  used  for  the  purpose  of  sanctioning  that  bill ;  but  the 
rule  being,  that,  wherever  amendments  are  introduced,  the  draft  ought  to 
be  re-signed,  it  was,  he  conceived,  irregular  in  the  plaintiff,  after  having 
had  the  benefit  of  the  signature  for  one  bill,  to  attempt,  on  abandoning  his 
original  case,  to  ascribe  it  to  a  second.  The  amended  draft  ought  to  have 
been  signed  afresh. 


Motion  granted. 


[*159]  •Sheriff  v.  Coates. 

1830;  January  18,  SI,  S3. 

Equitable  jniifldiction  upon  the  34  6. 3,  c.  23,  is  not  excluded  by  the  ipecial  remedy  thereby  provided. 

Independent  of  that  remedy,  the  statute  vests  in  the  inventor  a  right  of  property  which,  though 

only  of  three  months'  duration,  equity  will  protect  by  injunction,  if  the  tiUe  be  satisfactorily 

established. 
la  this  case  the  evidence  as  to  title  not  being  conclusive,  the  iiyunoUon  was  dissolved,  and  an 

issue  directed,  the  defendants  keeping  an  account. 
The  court  will,  itself,  compare  and  decide  upon  alleged  piracies  by  inspection,  wliere  that  can  be 

easUy  and  safely  done. 

This  was  a  motion  to  dissolve  an  injunction  (originally  granted  ex  parte) 
to  restrain  the  defendants  from  using  certain  patterns  employed  in  the 
printing  of  cotton  goods,  and  from  vending  the  goods  so  printed,  the  plain- 
tiffs claiming  an  exclusive  property  in  the  patterns  under  the  provisions  of 
the  calico  printers'  acts.  By  the  first  of  these  acts,  27  G.  3,  c.  38,  s.  1, 
which  recites,  that  "  it  may  be  expedient  for  the  encouragement  of  the  arts 
of  designing  original  patterns  for  printing  linens,  calicoes,  cottons,  and 
muslins,  to  vest  the  property  thereof  in  the  designers,  printers,  or  proprie- 
tors for  a  limited  lime,"  it  is  for  that  purpose  enacted,  "That  from  and 
after  the  iirst  of  June,   1787,  every  person  who  shall  invent,  design,  and 
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print,  or  causa  to  be.  invented,  designed,  and  printed,  and  become  the  pro- 
prietor of  any  new  and  original  pattern  or  patterns  for  printing  linens,  cot- 
tons, calicoes,  or  muslins,  shall  have  the  sole  right  and  liberty  of  printing 
and  reprinting  the  same  for  the  term  of  two  months,  to  commence  from  the 
day  of  the  first  publishing  thereof,  which  shall  be  truly  printed  with  the  name 
of  the  printer,  or  proprietors  at  each  end  of  every  such  piece  of  linen,  cot- 
ton, calico,  or  muslin  ;  and  that  if  any  calico  printer,  linen  draper,  or  other 
person  wb$tsoever,  from  and  after  the  Ist  of  June,  1787,  within  the  time 
limited  by  this  act,  shall  print,  work,  or  copy  such  original  patterns,  or  cause 
to  be  printed  or  reprinted  any  such  pattern  or  patterns,  or  shall  print  or  re- 
print, or  cause  to  be  printed  or  reprinted,  any  such  pattern  or  patterns,  and 
shall  publish,  sell,  or  expose  to  sale,  or  in  any  other  manner  dis- 
pose of,  or  cause  to  be  published,  sold,  or  ^exposed  to  sale,  or  in  any  [*160] 
other  manner  disposed  of,  any  linen,  cotton,  calico,  or  muslin  so 
printed,  without  the  consent  of  the  proprietor  or  proprietors  thereof,  first 
had  and  obtained  in  writing,  signed  by  him  or  them  respectively,  in  the 
presence  of  two  or  more  credihle  witnessess,  knowing  the  same  to  be  so 
printed  or  reprinted  without  tiie  consent  of  the  proprietor  or  proprietors  of 
such  pattern,  then  every  such  pioprietor  or  proprietors  shall  and  may,  if  the 
offence  be  committed  in  England,  by  and  in  a  special  action  upon  the  case, 
to  be  brought  against  the  person  or  persons  so  offending,  recover  such 
damages  as  a  jury  on  the  trial  of  such  action,  or  on  the  execution  of  a 
writ  of  inquiry  thereon,  shall  give  or  assess,  together  with  costs  of  suit," 
&c.  This  act  was  at  first  temporary,  but  it  was  renewed  by  the  29  G.  3, 
c.  19,  and  finally  declared  perpetual  by  the  34  G.  3,  c.  23,  which,  reciting 
that  the  first  act  had  by  experience  been  found  to  be  beneficial,  re-enacts  iis 
provisions,  and  extends  the  term  of  the  exclusive  privilege  from  two  to 
three  months. 

The  bill  stated  that  the  plaintiffs  were  the  original  inventors  and  owners 
of  the  patterns  in  question,  and  had  fully  complied  with  all  the  provisions  re- 
quired by  the  statute  in  order  to  invest  them  with  the  right  of  property. 
The  defendants  were  Coates,  a  calico  printer  of  Manchester,  who  wad 
charged  with  having  copied  and  pirated  the  patterns  shortly  after  their  publi- 
canon, — Glover,  who  was  Coates'  agent  and  consignee  in  London,  and  who 
it  was  alleged  had  been  concerned  in  the  piracy,  and  had  received  and  sold 
goods  printed  according  to  the  pirated  patterns, — and  Leaf,  who  had  pur- 
chased from  Glover,  and  was  re-selling  large  quantities  of  such  goods,  with 
a  full  knowledge,  as  it  was  charged,  that  they  had  been  copied  or  pirated  from 
the  plaintiffs. 

•The  motion,  which  had  been  made  without  success  before  the    [•lei] 
Vice  Chancellor  upon  affidavits,  was  now  renewed  before  the  Lord 
Chancellor  on  the  coming  in  of  the  answers. 

Sir  Charles  Wetherelly  Mr.  Knight,  and  Mr.  K.  Parker,  for  the  motion : 
— A  patent  for  so  short  a  period  as  ninety  days  is  a  singular  and  most  in- 

Vol.  L  13 


.* 


162  CASES  IN  CHANCERY. 

1830.— Sheriff  v.  Coates.  ^ 

convenient  subject  for  the  cumbrous  and  dilatory  machinery  of  chancery  to 
deal  with.  Long  before  the  question  of  right,  which  depends  on  a  number 
of  other  intricate  questions  of  fact  and  law,  could  be  discussed  and  deter- 
mined, the  exclusive  privilege  would  have  expired  by  lapse  of  time,  and  the 
court  would  be  left  to  grapple  with  a  shadow.  The  equitable  interposition 
by  injunction,  which  is  always  discretionary,  would  be  peculiarly  dangerous 
here,  and  might  work  grievous  injustice  ;  for  the  malice  of  a  rival  manufac- 
turer, by  getting  up  a  plausible  ex  parte  case,  might  be  able  to  CBUsh  the  in- 
vention of  an  ingenious  artist,  and  rob  him  of  Us  just  regard ;  and  before 
the  truth  could  be  discovered  and  the  restriction  withdrawn,  the  public  taste 
might  have  taken  a  new  direction,  and  compensation  would  then  be  impos- 
sible. This  ephemeral  species  of  monoply  is  suited  to  the  fluctuating  nature 
of  fashion,  to  which  the  prints  owe  their  short  lived  popularity  and  value ; 
and  when  the  legislature  thought  fit  to  encourage  them  by  securing  to  the 
inventor  an  exclusive  privilege,  it  also  pointed  out  an  appropriate  and  sum- 
mary remedy  against  infringement.  The  remedy,  by  a  special  action  on  ;he 
case,  was  given,  because  an  injunction  would  have  been  absurd.  Such  an 
injunction,  indeed,  was  never  heard  of.  Although  the  statute  has  existed 
nearly  half  a  century,  this  is  the  first  time  a  court  of  equity  has 
[*162]  been  summoned  to  assist  in  establishing  a  right  under  it,  and  *even 
at  law  it  has  seldom  or  never  been  enforced  ;(a)  a  circumstance 
which  of  itself  should  be  a  reason  for  declining  to  interfere  now. 

Upon  the  sound  construction  of  the  calico  printers'  act,  no  right  of  pro* 
perty  is  vested  in  the  inventor,  and  if  so,  there  can  be  no  jurisdiction. 
That  act  is  framed  very  differently  from  the  analogous  statutes  on  which  the 
copyright  of  authors  and  engravers(6)  is  founded ;  all  of  which,  in  distinct 
terms,  confer  or  recognize  the  property  independent  of  the  penalties  or  for- 
feitures given  to  protect  it ;  they  first  create  the  exclusive  privilege  ;  then,  in 
a  separate  section  they  declare  that  the  pirated  books  and  engravings,  as  well 
as  the  plates,  shall  be  liable  to  be  seized  and  destroyed ;  and  finally  they 
declared  a  general  right  of  action  or  suit  in  the  proprietor  against  the  pirate. 
Here,  however,  there  is  nothing  of  the  kind.  As  the  privilege,  whatever  be 
its  nature,  has  no  existence  at  common  law,  any  more  than  ordinary  copy- 
right,(c)  it  must  be  strictly  measured  by  the  words  creating  it,  which  form 
together  one  entire  and  connected  clause,  and  bestow  on  the  inventor  one 
particular  species  of  right  and  no  other  ;  that,  namely,  of  proceeding  against 
parties  infringing  by  a  special  action  on  the  case.  As  to  the  defendant 
Leaf,  the  stafbte  clearly  cannot  apply ;  for  he  is  sought  to  be  charged  simp- 
ly as  a  vendor  of  goods,  knowing  the  patterns  to  be  pirated  :  which  sup- 
Co)  Bat  see  Maekmurdo  ▼.  Smith,  7  T.  R.  518. 

(6)  The  act«  relating  to  authoni  are  8  Ann.  c.  19,  and  54  G.  3,  c,  156 ;  those  relating  to  en- 
graven are  8  G.  2,  c  13,  7  G.  3,  c.  38,  and  17  G.  3,  c.  57. 
{cj  Millar  y.  Taylor,  4  bun,  2303. 
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posing  the  fact  of  knowledge  could  ever  be  nnade  out,  would  not  be 
enough.  It  is  not  alleged  that  he  was  himself  guilty  •of  piracy  by  [•IBS] 
printing  or  reprinting  those  patterns,  although,  as  the  two  members 
of  the  sentence  are  in  the  conjunctive, — "  if  any  person  shall  print  or  copy 
such  original  pattern,  or  shall  print  or  reprint,  or  cause  to  be  reprinted,  any 
such  pattern,  and  shall  publish,  sell,  &c.,  knowing  the  same  to  be  printed, 
without  the  consent,"  &c.,— the  two  circumstances  of  printing  or  reprinting 
from  an  original  pattern,  and  of  publication  with  knowledge,  must  concur, 
in  order  to  bring  him  within  the  scojie  of  the  enactment.  Against  the  other 
defendants  the  statute  expressly  prescribes  a  particular*  mode  of  obtaining 
relief,  to  which  the  plaintiffs  ought  to  have  resorted  ;  and  that  by  implication 
excludes  every  other.  Parry  v.  Oweriy^a)  and  the  dictum  of  Sir  A.  Hart[l] 
in  Sim.  499. 

The  Lord  Chancellor  said  that  in  his  opinion  the  jurisdiction  of  equity 
was  not  excluded  by  the  operation  of  this  clause. 

For  the  motion. — Upon  the  whole,  the  plaintiffs  should  be  left  to  bring 
their  action^  and  if  they  fail,  as  they  must,  against  Leaf  upon  the  statute, 
and '  against  the  others  upon  the  evidence,  their  title  to  come  here  will  be 
completely  negatived.  In  the  mean  time  the  injunction  should  be  dissolved  : 
for  there  can  be  no  pretence  of  long  enjoyment  and  possession  by  the  plain- 
tiffs ;  and  the  evidence  as  to  originality  is  conflicting.  Hill  v.  Thompson.{b) 
A  bare  inspection  will  satisfy  the  court  that  great  part,  if  not  the  whole,  of 
the  designs  in  these  supposed  original  patterns  is  as  old  as  the  manufacture 
itself,  and  therefore  incapable  of  appropriation  ;  on  that  ground  also  the 
plaintiffs  should  be  left  to  ^heir  legal  remedy.     Baily  v.  Taylor, {c) 

[*It  was  then  agreed  that,  as  the  right  to  several  patterns  was  in    [*164] 
contest,  the  evidence  of  piracy  in  one  or  two  only  should  be  gone 
into,  and  that  the  other  cases  should  follow  the  judgment  in  the  first. 

The  Lord  Chancellor  observed,  that  as  this  was  a  case  capable  of  in- 
spection, the  court  would  exercise  a  prima  facie  judgment  upon  it  without 
referring  the  question,  as  was  usually  done,  to  the  master. 

Some  of  the  patterns  were  accordingly  handed  up  to  his  Lordship,  and 
were  pronounced  to  be  very  much  alike  ;  some  slight  differences  were  also 
pointed  out.  The  designs  were  extremely  minute,  and  consisted  of  waiving 
or  dotted  lines,  with  a  leaf  upon  a  uniform  ground.  The  answers  denied 
that  they  were  new,  or  invented  by  the  plaintiffs.] 

The  Solicitor  General^  Mr.  Burge^  and  Mr.  Wray,  for  the  plaintiffs: — 
Admitting  that  there  is  a  conflict  of  evidence,  we  are  ready  to  take  an  issue 
on  the  point  of  novelty,  provided  the  injunction  is  allowed  to  stand.  No 
remedy  is  so  easy  and  expeditious  in  a  case  of  this  kind  as  injunction.    I'he 

(a)  3  Atk.  740.  '  (b)  3  Mer.  6S2.  (c)  1  Rubs.  &  My.  73. 

[1]  **  Whenever  an  act  gives  a  right,  it  means  to  give  a  legal  remedy,  and  not  to  put  the  party 
to  the  extraordinary  remedy  of  a  court  of  equity." 
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bill  may  be  filed  and  the  order  obtained  one  moming,^  and  you  may  come 
the  next,  or  as  soon  as  the  affidavits  are  prepared,  to  have  it  dissolved.  The 
objection  that  the  transitory  nature  of  the  right  renders  it  an  improper  subject 
for  equitable  jurisdiction,  applies  much  more  strongly  to  the  courts  of  law, 
where  the  delay  would  be  infinitely  greater,  and  the  remedy,  when  obtained, 
exceedingly  imperfect,  being  retrospective  only,  and  not,  like  the  remedy 
here,  prospective  also.  Our  object  is  not  so  much  to  recover  damages  for 
the  loss  we  may  have  sustained  by  the  piracy,  as  to  vindicate  and  es- 
f*165]  tablish  our  rights  in  future.  The  pirated  patterns  •are  very  nume- 
rous, and  to  bring  actions  for  the  penalties  on  them  all  would  be 
troublesome  and  expensive.  In  proceeding  under  the  statute,  besides,  tech- 
nical difficulties  might  occur,  which  would  render  the  resort  to  law  a  very 
hazardous  experiment.  If  the  construction  contended  for  he  correct,  we 
should  certainly  be  nonsuited  in  an  action  against  Leaf;  and  it  is  quite  pos- 
sible that  we  might  fail  in  actions  under  the  statute  against  all  jhe  three  de- 
fendants, and  yet,  as  having  the  undoubted  right  of  property,  be  entitled  to 
call  for  the  protection  of  this  court.  Our  title  to  relief  .against  all  the  par- 
ties is  founded  upon  two  simple  facts — the  originality  of  our  f»atterns  -and 
the  imitation  by  the  defendants, — facta  which  can  only  be  properly  tried 
by  issues  directed  out  of  chancery.  For  these  reasons,  we  have  rather  chosen 
to  pass  by  our  common  law  remedy  and  come  at  once  here.  If  we  have  a 
property  in  the  patterns,  that  course  was  unquestionably  open  to  us.  The 
additional  redress  by  a  special  action  on  the  case  cannot,  nor  was  it  intended 
to  take  away  the  remedy  inherent  in  the  right  of  property  which  we  claim  : 
we  can  be  no  worse  ojQf  than  if  the  statutory  relief  had  not  been  granted. 
Equity  frequently  interferes,  and  that  is  its  peculiar  province,  to  recognize 
and  protect  a  right  for  which  no  action  is  maintainable  at  all ;  for  example,  in 
waste. 

The  only  remaining  question  is  as  to  the  existence  of  a  property  in  these 
designs.  An  attempt  has  been  made  to  argue  that  the  right  of  property  and 
of  action  are  in  the  statute  so  intimately  blended  as  to  be  incapable  of  sub- 
sisting separately  :  but  that  is  a  perversion  of  the  act.  To  say  nothing  of 
the  preamble,  which  is  express,  the  words  at  the  beginning  of  the  enacting 
part  are  as  strong  as  possible, — "  that  every  person  who  shall  invent  patterns, 
&c.  shall  have  the  sole  right  of  printing  and  reprinting  the  same," 
[*166]  which  is  almost  in  terms  the  language  used  in  the  copyright  and  *en- 
gravers'  acts  ;  and  they  have  always  been  admitted  to  confer  a  pro- 
perty in  the  works,  independent  uf  the  remedies  given  by  the  subsequent  pro- 
visions. Beckford  v.  Hood\a)  The  remedies  afforded  by  those  acts  by 
means  of  forfeitures  and  penalties  can  make  no  possible  difference  as  to  the 
right  created  by  the  previous  section.  Here  the  enactment  is  much  shorter, 
being  all  compressed  into  one  section,  but  it  consists  of  two  distinct  and  easily 

(fl)  7T.R.620. 
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separable  clauses.  Under  the  first,  which  confers  the  property,  the  inventora 
m^y  coDfie  here  to  prevent  the  manufacture  of  any  goods  of  pirated  patterns, 
whether  they  are  sold  or  not,  within  the  statutable  period ;  whereas  under 
the  second  there  must  be  a  publication  and  sale,  as  well  as  piracy,  in  order  to 
found  the  right  of  action.  And  yet  unless  there  is  protection  against  both, 
the  object  of  parliament  in  encouraging  the  invention  would  be  in  a  great 
degree  frustrated,  for  otherwise  the  goods  might  be  got  ready  within  the 
three  months,  and  poured  into  the  market  the  moment  the  period  had* 
clapsed.(a) 

*An  injunction  is  often  granted  independent  of  the  rigbt  to  an  ac-  [*1£7] 
taunt,  which  here  is  comparatively  a  matter  of  indifference :  and 
although  the  legal  title  may  appear  doubtful,  the  court  will  contimie  it,  when 
once  granted,  till  the  hearing,  wherever  the  mischief  arising  from  infringe- 
'  menty  as  in  a  patent  like  the  present,  would  be  irremediable.  University  of 
Oxford  V.  Iiichard5on.(b)  That  part  of  the  designs  of  these  patterns  has 
been  long  known  is  no  objection,  provided  the  rest  be  original.  Hogg  ^. 
Kirby,(c) 

Sir  Charles  Wetherell^  in  reply. 

The  Lord  Chancellor,  after  reading  the  preamble  of  the  27  G.  3,  c,  38, 
and  the  enacting  part  of  the  statute,  proceeded  as  follows  : — It  does  not  ap* 
pear  to  me  that  the  provisions  by  which  a  remedy  is  given  by  the  act,  for  in- 
fringement of  the  right,  takes  away  the  jurisdiction  of  this  court.[I]  That 
jurisdiction  is  in  my  opinion  founded  on  the  first  part  of  the  clause,  which 
gives  the  right  of  property ;  and  which  I  consider  to  be  a  substantive  and 
independent  part  of  the  act.  It  was  said  that  the  court  ought  not  to  interfere, 
on  account  of  the  small  value  of  the  property  in  htigation.  It  is  true,  that  as 
to  the  particular  pieces  of  calico,  or  possibly  as  to  the  individual  pattern,  it 
may  not  be  of  much  value.     But   considering  this  as  a  general  question, 

(0)  CaoflSLiT  V.  Bbvbruet.    Crosslby  v.  Dkrbt  Gab  Light  Company. 

1829;  I>eeember4 

Injunction  j^nted  gfenenilly  to  restrain  the  rale,  both  before  and  after  the  term  limited  by  the 
patent,  of  machinea  piratically  manufactured  while  the  patent  was  in  force. 

Thb  plaintiff  was  the  assignee  of  a  patent  granted  in  1815,  for  the  manufacture  of  gaa  metera 
of  a  peculiar  construction,  and  had  recently  succeeded  in  establishing  his  right  by  recovering  a 
▼erdict  at  law.    The  patent  was  to  expire  in  the  course  of  a  few  days. 

The  Solicitor  General  and  Mr.  Cooper  moved  ex  parte,  on  the  bill,  which  was  Yerified  by  affida- 
vits proving  the  infringement,  that  the  defendants  might  be  restrained  from  selling  or  disposing  of 
any  of  the  gas  meten  in  question  which  had  been  piratically  made  during  the  continuance  of  the 
patent.  The  defendant,  it  was  suggested,  had  a  large  stock  of  the  pirated  articles  on  hand  ready  to 
be  thrown  into  the  market,  as  soon  as  the  monoply  was  at  an  end  ;  which  they  had  no  right  to  do  to 
*  the  detriment  of  the  plaintiff,  who  had  the  exclusive  privilege  of  manufacturing  them  during  the 
fourteen  years. 

TiiE  Lord  Chancbllor  granted  the  injunction. 

(6)  6Ves.689.  (c)  8  Ves  215. 

[1]  Vide  Tke  Attorney  General  v.  Aepinall,  2  My).  &  Cr.  613,  628,  &33.  QoaU  v.  The  CUrenee 
Railway  Company,  post,  185.    The  Attorney  General  v.  Wilson,  9  Sim.  30,  49.    S.  C.  Cr.  &.  Ph.  1. 
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and  as  orfe  affecting  the  manufacture,  the  subject  is  'one  of  great 
[•168]    *value  and  importance,  and  entitled  to  the  protection  of  the  court; 

and  there  is  no  reason,  why,  if  the  right  of  property  is  violated  by 
piraJJcal  imitation,  this  court  should  not  interfere. 

In  this  case  there  seem  to  be  two  questions,  first,  as  to  there  being  a  pirati- 
cal imitation  ;  and,  secondly,  as  to  the  originality  of  the  pattern.  As  to  the, 
first,  I  entertain  very  little^  if  any  doubt.  It  appears  that,  after  the  original 
*was  drawn  and  printed,  a  specimen  of  it  \j[^s  sent  to  Coates  through  the  me- 
dium of  Glover,  and  Coates,  after  he  had  seen  this  specimen,  drew  the  pat- 
tern vrhidh  is  supposed  to  be  the  imitation.  That  pattern  has  been  produced 
to  the  court,  and,  on  inspection  and  .comparison  of  it  with  the  other,  I  can 
perceive  no  difference,  or  a  difference  so  slight,  as  to  be  colorable  only. 
Secondly,  as  to  the  originality,  it  is  essentially  necessary  that  the  party  apply- 
ing for  equitable  interposition  should  establish  the  originality  of  the  pattern  in 
a  court  of  law.  Here  it  is  at  all  events  impossible  to  come  to  any  satisfac- 
tory conclusion  upon  that  subject,  since,  from  the  difficulty  of  sifting  the  evi- 
dence, and  the  wapt  of  a  power  to  cross-examine  the  witnesses,  I  feel  myself 
wholly  incompetent  to  pronounce  whether  this  is  or  is  not  an  original  pattern. 
The  only  remaining  question  is,  whether  that  point  will  be  best  determined  by 
an  action  or  an  issue  ?  My  original  impression  was  in  favor  of  the  former ; 
but  in  this  case  it  becomes  an  important  consideration,  that,  from  the  language 
of  the  statute,  the  question  cannot  be  properly  tried  in  one  action.  An  action 
cannot  be  maintained  against  Coates,  Leaf,  and  Glover.  To  try  it  properly 
there  must  have  been  at  least  two  actions  :  one  against  Coates  the  printer, 
and  another  against  Leaf  and  Glover  the  vendors  with  knowledge.     But  here 

the  question  of  originality  may  be  tried  in  the  shape  of  an  issue,  giv- 
[*169J    ing  the'  party  also  the  opportunity  if  he  *chooses,  and  thinks  it  worth 

his  while,  of  trying  the  question  of  piratical  imitation  in  a  second 
issue.  In  the  mean  time  I  shall  direct  the  injunction  to  be  dissolved,  and  the 
parties  to  keep  an  account  of  the  profits  of  their  sales.  For  it  may  turn  out, 
on  the  investigation  at  law,  that  the  pattern  is  not  original ;  and  the  property 
might  be  destroyed  by  continuing  the  injunction  till  the  result  of  the  trial.  As 
to  the  other  cases,  I  think  I  ought  to  dispose  of  them  in  the  same  way  :  for 
though  the  evidence  in  one  of  them  is  certainly  stronger  against  the  claim  of* 
originality ;  yet  as  there  was  no  opportunity  to  cross  examine  the  witnesses,  I 
cannot  satisfactorily  decide,  without  sending  the  question  to  law.[l] 

[1]  ^^ide  Bayley  v.  Taylor,  ante  73. 
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A  testator  by  will  gives  his  moiety  of  an  estate  called  H.,  to  his  sister  and  he£  childrany  apd^ubse- 
quently  by  a  codicil  which  purports  to  give  them  the  whole  of  that  estate  if  he  shall  possess  it  at 
his  death,  charges  it  with  a  sum  of  money  to  legatees  :  at  the  date  of  Uie  will  and  codicil  he 
was  owner  of  only  one  moiety  of  H.,  but  before  his  death  he  acquired  tbe*othAr :.  Although,  the 
*  devise.fails  as  to  the  after  purchased  moiety,  the  charge  is  good  for  the  whole  sum,  and  equity 
will  make  ao  apportionment 

M.  6.  Lewis,  by  his  will  bearing  date  the  5th  of  June,  1812,  gave  and 
devised  all  his  real  and  personal  estate  to  certain  trustees  upon  trust,  as  to 
one  moiety,  for  his  sister  Lady  Lushington  for  her  separate  use  for  life,  and 
after  her  decease,  for  all  the  children  of  Lady  Lushington  who  should  be  then 
living,  as  tenants  in  comn^on,  and  their  heirs,  executors,  administrators,  and 
assigns  :  and  as  to  the  other  moiety,  he  gave  and  devised  the  same,  upon  sim- 
ilar trusts,  for  his  sister  Mrs.  Sheddon  and  her  children. 

The  testator  afterwards  executed  a  codicil  without  date,  which,  af- 
ter making  some  observations  with  respect  *to  his  will  and  the  nature  [^170] 
and  amount  of  his  property,  and  the  best  mode  of'  discharging  his 
debts  and  legacies  contained  in  this  passage  :  "  It  is  my  intention  that  my  es- 
tates which  I  have  bequeathed  to  my  sisters  should  not  be  divided  equally  be- 
tween them,  but  in  proportion  to  the  number  of  their  children  at  the  time  of 
my  decease." 

Another  codicil,  bearing  date  the  1st  of  November,  1815,  was  in  these 
words  :  "  To  prevent  disputes,  I  leave  to  my  eldest  sister  Lady  Lushington 
and  her  heirs  my  estate  of  Cornwall  in  Jamaica,  and  to  my  youngest  sister, 
Mrs.  John  Sheddon  and  her  heirs,  I  leave  my  property  in  the  estate  of  Hord- 
ley  in  Jamaica,  the  numbers  of  their  respective  children  nearly  equalising  the 
value  of  the  two  properties." 

A  third  codicil  bearing  date  the  20th  of  August,  1816,  gave  a  variety  of  di- 
rections for  the  management  of  the  testator's  West  India  property,  and  for  the 
treatment  of  the  negroes  belonging  to  it.  It  also  imposed  on  the  devisees  of 
the  Cornwall  estate  certain  conditions,  requiring  them  to  reside  periodically 
in  Jamaica.  It  then  continued  as  follows  : — ''  I  have  bequeathed  my  estate 
of  Cornwall  to  my  eldest  sister  and  to  her  children  after  her  death.  If  no  one 
of  these  persons  will  accept  it  on  the  above  conditions,  or  neglect  to  fulfil  it 
after  acceptance,  then  I  declare  the  estate  to  be  forfeited  to  my  youngest  sis- 
ter, and  to  her  children  after  her  death,  upon  the  same  conditions.  If  no  one 
of  these  persons  also  will  fulfil  this  condition,  then  I  declare  the  estate  to  be 
forfeited  to  that  one  of  my  next  heirs  who  shall  be  willing  to  perform  it,  to  be 
forfeited  by  him  or  her  also  upon  non-performance.  I  bequeath  my  estate  of 
Hordley  to  my  youngest  sister,  and  to  her  children  after  her  death,  upon  ex- 
actly the  same  condition  of  passing  three  months  in  Jamaica  once  in 
every  thr^e  years,  •which  I  have  above  imposed  respecting  Cornwall,  [•171] 
And  if  no  one  of  these  persons  performs  this  condition,  then  I  declare 
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Hordley  to  be  forfeited  to  my  eldest  sister,  and  to  her  children  after  her  death, 
upon  the  same  conditions,  and  if  those  conditions  are  not  fulfilled,  then  Herd- 
ly  (as  well  as  Cornwall)  shall  pass  to  my  next  legal  heir  who  will  perform 
them.  Whether  I  possess  the  whole  or  only  the  half  of  Hordley  at  the  time 
of  my  deaths  I  dedare  that  the  more  or  less  shall  make  no  difference.  In  that 
case  I  bequeath  ihe  whole  of  Hordley  to  my  youngest  sister,  and  to  her  chil- 
dren after  her  death,  but  I  charge  it  with  15,000Z.  to  be  equally  divided 
between  the  children  of  my  eldest  sister,  to  which  purpose  one-half  of  the 
clear  profits  of  Hordley  shall  be  devoted  till  the  whole  1 5,0O0Z.  shall  have 
been  discharged." 

At  the  time  when  these  several  instruments  were  executed,  the  testator  was 
the  owner  in  fee  of  the  Cornwell  estate  in  Jamaica,  and  also  of  one  moiety  of 
the  Hordley  estate  in  the  same  island.  At  a  subsequent  period,  in  the  month 
of  October  1817,  he  enterted  into  a  contract  for  the  purchase  of  the  other 
moiety  of  the  Hordley  estate  at  the  price  of  32,000/.:  and  on  the  10th  of 
May,  1818,tefore  the  conveyance  of  that  moiety  had  beeif  completed,  he 
died,  leaving  his  sisters  Lady  Lushington  and  Mrs.  Sheddon,  his  coheiresses 
at  law,  the  former  with  ten,  the  latter  with  five  children,  then  living. 

The  facts  of  the  case,  and  the  different  testamentary  papers  of  Mr.  Lewis, 
are  stated  more  at  large  in  the  report  of  the  cause  on  farther  directions  be- 
fore Sir  A.  Hart,  then  Vice  Chancellor.(o)  The  will  of  the  5ib  of 
[•172]  •June  1812,  and  the  codicils  of  the  1st  of  November  1815,  and  of 
the  20th  of  August  1816,  had  been  declared  well  proved  at  the  origi- 
nal hearing.  Mrs.  Sheddon  died  soon  after  the  institution  of  the  suit.  The 
decree  made  upon  farther  directions  (among  other  things)  declared,  that  the 
moiety  of  the  Hordley  estate,  whereof  the  testator  was  seised  at  the  time  of 
making  his  last  codicil,  passed,  by  the  will  and  codicils  to  the  children  of  Mrs. 
Sheddon,  and  was  charged  with  the  sum  of  15,000Z.  for  the  benefit  of  the 
children  of  Lady  Lushington  living  at  the  testator's  decease  ;  and  that  the 
freehold  of  the  moiety  of  the  Hordley  estate,  purchased  by  the  testator  after 
the  making  of  his  last  codicil,  descended  to  his  sisters,  as  his  co-heiresses  at 
law.  (6) 

(«)  1  Sim.  435. 

(6)  lu  pronouncing  his  judgment  in  court,  the  question  as  to  the  charge  of  the  15,0OOZ.  on  Hord- 
ley, though  raised  in  the  argument  (1  Sim.  464,)  appears  to  have  lieen  overlooked  by  his  Honor. 
But  he  referred  to  it  particularly  in  the  written  judgment  which  he  afterwards  sent  over  from  Ire- 
land, and  in  conformity  with  which  the  decree  was  drawn  up.  His  reference  was  in  these  terms : — - 
*<  Mrs.  Sheddon  and  her  children  ti^e  the  moiety  of  the  Hordley  estate  which  the  testator  was 
seised  of  at  the  time  of  making  his  will.  The  testator  contemplated  the  acquisition  of  the  other 
moiety,  and,  with  a  view  to  equalise  the  sisters,  he  has  charged  the  sum  of  15,000^.  on  his  Hordley 
estate,  whether  more  or  less.  The  will  can  have  no  operation  on  the  moiety  subsequently^  acquired, 
and  his  original  moiety  must  bear  the  charge.  I  must  therefore  declare,  that  the  moiety  of  the 
Hordley  estate  which  the  testator  devised  for  the  benefit  of  his  sister  Mrs.  Sheddon,  and  her  child- 
ren, now  belongs  to  the  children  of  M».  Sheddon,  subject  to  the  payment  of  15,000^.  to  the  child- 
^n  of  Lady  Lushington." 
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The  children  of  Mrs.  Sheddon  appealed  against  so  much  of  that  decree  as 
charged  the  devised  moiety  of  the  Hordley  estate  with  the  legacy  of  15,000/ 
for  the  children  of  Lady  Lushington. 

•Mr.  Homey  and  Mr.  Burge  for  the  appellants  :— The  appellants  [*173] 
claim  nothing  under  the  last  codicil.  The  testator's  original  moiety 
of  the  Hordley  estate  was  well  devised  to  them  by  the  previous  codicil  of 
November,  1815,  upon  which  alone  they  are  perfectly  content  to  rest  their 
title.  The  other  moiety  not  having  been  purchased  till  October,  1817, 
could  not  pass  by  the  codicil  executed  in  August,  1816  ;  nor  was  that  codicil 
necessary,  and  it  was  not  intended  to  pass  the  moiety  which  had  already 
been  effectually  givQn. 

The  only  question  therefore,  is,  whether  the  words  of  an  instrument, 
which  as  a  devise,  is  wholly  inoperative,  shall  operate  to  create  a  charge 
upon  the  estate  assumed  to  be  given  by  that  devise.  The  spirit  and  intention 
of  these  testamentary  provisions  are  directly  contrary  to  such  a  construction. 
The  whole  of  them  evince,  from  first  to  last,  an  anxious  desire  on  the  testator's  • 
part  to  put  the  families  of  his  two  sisters  on  an  equal  footing ;  as  he  himself 
expresses  it,  *'  to  divide  the  estates  bequeathed  to  his  sisters  in  proportion  to 
the  number  of  children  at  his  decease."  His  very  object,  indeed,  in  framing 
the  proviso  on  which  the  respondents  rely,  was  to  maintain  this  wished  for 
equality :  he  feared  he  might  otherwise  destroy  it,  should  he  carry  into  effect 
the  purpose,  then  6bviously  in  his  mind,  of  purchasing  the  remaining  moiety 
of  the  Hordley  estate.  That  moiety,  it  appears  was  worth  about  30,000/. ; 
so  that  if  It  had  passed  to  the  Sbeddons,  as  he  supposed  it  would,  under  his 
will,  along  with  the  original  moiety,  the  charge  of  15,000/.  in  favor  of  Lady 
Lushington's  children  became  requisite,  with  a  view  to  preserve  the  pro* 
portionate  adjustment  of  interests  between  the  two  families.  The  charge  then 
was  to  operate,  if  the  Sheddons  took  both  moieties  of  the  Hordley 
estate,  and  in  no  other  event.  ^To  hold  that  it  subsists,  notwithstand*-  [*174] 
ing  they  take  one  moiety  only,  would  utterly  defeat  the  testator's  de- 
clared  object,  and  be  extremely  unjust  to  the  appellants,  whose  beneficial  inte- 
rest under  their  uncle's  will  would  be  thus  cut  down  from  45,000/.  to  15,000/. 
for  the  benefit  of  the  other  family.  The  language  of  the  codicil,  besides,  does 
not  fairly  warrant  that  construction.  Paraphrased,  it  would  naturally  run  thus  : 
— "  Whether  I  possess  the  whole  or  the  half  of  Hordley  at  the  time  of  my 
death,  I  deglare  that  the  more  or  the  less  shall  make  no  difference ;" — in  other 
words, — *'  shall  make  no  alteration  in  my  testamentary  disposition  of  it ; 
in  that  case  (that  is,  should  I  then  possess  the  whole,)  I  give  it  (the  whole) 
to  my  youngest  sister,  and  her  children';  but  I  charge  it  (meaning  again 
the  whole,)  with  15,000/.,"  &c.  Now,  at  his  death,  he  did  possess  the 
whole ;  but  he  did  not,  and  till  he  did  possess  it,  he  could  not  legally 
devise  it  as  a  whole.  The  clause  giving  and  charging  the  estate  forms  one 
continuous  and  connected  sentence.  In  conftnon  sense,  therefore),  the  bur- 
den was  inseparably  annexed. by  way  of  condition  to  the  gift   vainly  at- 

VoL.  L  14 


176  CASES  IN  CHANCERY. 

1830.— Liuhington  ▼.  Sewell. 

tempted  to  be  made  of  the  entirety ;  and  as  that  gift  never  took  effects  the 
condition  did  not  arise.  Supposing,  however,  that  the  codicil  could  operate 
at  all  as  a  devise,  (which  we  deny,)  still,  as  the  15,000/.  is  charged  upon 
the  whole,  not  of  what  the  appellants  took,  but  of  what  the  testator  professed 
to  give,  and  as  they  can  at  any  rate  claim  but  one  moiety,  the  charge 
ought  in  equity  to  be  reduced  to  the  same  proportion. 
Mr.  Pemberton^  Mr.  Lovat^  and  Mr.  Preston^  for  the  respondents,  the 

chikiren  of  Lady  Lushington  : — All  these  arguments  were   urged 
[*175]    before  the  Vice^Chancelloir,  and  overruled.    It  is  a  mistake  to  *say 

that  the  appellants  take  nothifig  under  the  codicil  of  August,  1816 : 
they  take  one  moiety  under  iu  No  doubt  the  testator-meant  they  should 
have  both ;  but  because  the  law  will  not  allow  his  gift  to  operate  as  to  the 
entirety,  it  is  not  the  less  effectual  as  to  the  part  which  he  could  devise. 
The  whole  of  the  testamentary  papers  must  be  read  together  and  construed 
as  one  instrument,  speaking  at  the  time  when  the  last  was  executed  ;  and 
the  codicil  of  August,  1816,  being  the  latest,  nullifies  all  the  preceding  ones, 
so  far  as  they  are  inconsistent  with  it.  The  devise  of  the  moiety  of  Hordr 
ley  is  of  course  superseded  by  the  subsequent  devise  of  the  whole ;  for  it 
will  not  be  pretended,  thai  if  a  testator  gives  the  whole  of  an  estate,  when 
in  fact  he  possesses  a  part  only,  no  part  of  that  estate  shall  pass.  In  the 
early  part  of  the  codicil  of  August,  1816,  Mr.  Lewis  devises  it  by  the 
description  of  "ray  estate  at  Hordley."  All  that  the  testator  therefore 
could  give,  namely,  one  moiety  was  disposed  of  by  that  codicil,  and  the 
very  clause  which  repeaited  the  gift,  at  the  same  time  charged  it — ^whether  it 
were  more  or  less — whether  the  whole  or  a  half,  (for  that  is  the  meaning  of 
the  words,  «nd  not  the  gloss  put  on  it  by  the  appellants,) — ^with  the  sum 
of  15,000i.  for  Lady  Lushington's  family.  The  construction  contended  for 
on  the  other  side  does  violence  to  the  language  of  the  instrument.  In  case 
the  testator  possessed  the  whole  at  his  death  (which  he  did,)  then  he  be- 
queathed the  whole  to  his  youngest  sister  and  her  children  ;  but  in  the  same 
breath  he  charged  it,  that  is,  the  whole  and  every  portion  of  it — all  that  they 
took  under  the  will  (and  the  more  or  less  was  to  make  no  difference) — with 
the  legacy  of  1 5,000/.  If  the  devise  had  been  ineffectual  even  for  a  moiety, 
and  Mrs.  Sheddon  had  chosen  tQ  claim  it  as  one  of  the  co-heiresses  at  law, 

still  as  against  her  and  her  real  representative,  who  is  one  of  the 
{*176]    appellants,  the  legatees  •would  have  had  a  right  to  put  them  to  theif 

election.  Thelluss(m  v.  Woodfard.{a)  It  is  urged  that  the  testator 
creates  the  charge  only  in  the  event  of  the  Sheddons  taking  the  whole ; 
in  other  words,  that  it  is  imposed. on  the  whole  only,  and  not  also  on  any 
and  every  part*  That  might  be  his  meaning ;  but  he  has  not  so  expressed 
himself;  and  it  is  perfectly  settled  that  a  charge  does  not  fail,  because  the 

(a)  1  DoVs  P.  C.  349,  affirming  itM  judgment  of  the  court  below,  reported  in  13  Ve«.  209. 
So  Anon.6Ub.£.R.15. 


CASES  IN  CHANCERY.  1T7 

1830.— Luthington  v.  Sewell. 

gift,  to  which  it  is  annexed,  has  partially  failed ;  so  long  as  any  thing  re- 
mains on  which  the  burden  may  attach,  it  aahsiats  ;  and  in  such  a  case  there 
can  be  no  apportionment.  Sheddon  v.  Goodrich.{a)  As  to  what  the  testator 
might  have  done  had  he  known  that  the  after  purchased  moiety  would 
not  pass,  it  is  idle  to  speculate  :  it  is  enough  that  he  has  not  contemplated 
that  circumstance,  and  made  no  provision  for  it.  The  hardship  (if  that 
could  be  regarded)  is  by  no  means  so  great  as  is  supposed ;  for  the  respon- 
dents must  contribute  out  of  their  share  of  the  personalty  one-half  of  the 
price  of  the  after  purchased  moiety.  Possibly  the  younger  children  of  Mrs. 
Shedden  might  be  entitled  to  some  relief,  on  the  principle  of  election,  against 
their  eldest  brother  and  Lady  Lushington,  who  claim  by  descent  the  undis- 
posed of  moiety ;  but  that  question  has  not  been  raised,  and  in  the  present 
state  of  the  record  it  cannot  be  regularly  discusaed. 

The  Solicitor  GeneraU  for  Lady  Lushington. 

Mr.  Home,  in  reply, 

•The  Lord  Chancelor  : — I  have  beard  the  argument  to  the  dose,  [•l??] 
on  account  of  the  amount  of  the  property  at  stake,  but  I  see  no  reason 
to  differ  from  the  opinion  I  threw  out  in  the  course  of  the  argument,  and 
which  is  in  conformity  with  that  expressed  by  the  present  Lord  Chancellor  of 
Ireland.  The  question  is  as  to  the  effect  of  the  subsequent  codicil.  The 
testator,  at  the  time  when  the  will  and  first  codicil  were  made,  was  in  posses- 
sion of  one  moiety  of  the  Hordley  estate  :  and  he  devised  it  by  the  first  codi- 
cil to  his  younger  sister  and  her  children.  At  the  time  when  the  second 
codicil,  upon  which  the  present  question  turns,  was  executed,  it  was  contem- 
plated that  he  might  be  in  possession  of  the  other  moiety  of  the  Hordley  es- 
tate ;  and  the  codicil  was  accordingly  framed  with  that  view.  The  words  of 
the  codicil  are  these,—"  Whether  I  possess  the  whole  or  only  half  of  Hord* 
ley  at  the  time  of  my  death  ;  I  declare  that  the  more  or  less  ahall  make  no 
difference.  In  that  case''  that  is,  in  case  I  am  proprietor  of  Hordley  at  my 
decease,  an  event  which  has  happened,  "  I  bequeistth  the  whole  of  Hordley  to 
my  younger  sister,  and  to  her  children  after  her  death.  But  I  charge  it," 
that  is,  the  whole  of  Hordley,  "  with  15,000/,  to  be  equally  divided  between 
the  children  of  my  elder  sister.**  By  that  codicil,  therefore,  he  bequeaths,  in 
the  event  which  has  happened,  the  whole-of  Hordley  to  his  younger  sister 
and  her  children  ;  but  charged  with  a  sum  of  15,000/.  for  the  benefit  of  the 
children  of  the  elder  sister.  It  turns  out»  however,  that  by  the  operation  of 
a  rule  of  law,  the  devise,  as  to  one  moiety  of  that  estate,  fails :  but  the 
charge,  in  my  opinion,  subsists  notwithstanding,  and  takes  effect  with  respect 

(a)  8  Yes.  481.  Buekendge  v.  Ingnm,  2  Yes.  jun.  659.  See  «1bo  HooUy  ▼.  B§oih,  3  Yern.  359. 
Tyte  V.  Tffte.  1  Yern.  270.  Parker  v.  Lambf  3  B.  P.  C.  12.  TooqJIus'  e4.  Oke  ▼.  Heath,  1  Yes. 
■en.  135.  Holmee  v.  Chodworth,  June,  1831,  before  Iiord  Bnuigham,  C.  poBt  Ai  to  a  charge 
on  itoek  legacies,  which  partially  fail  by  ademption,  see  Humphrey  ▼.  Humphreys,  42  Cox,  184. 
Browne  t.  Qroombridge,  4  Mad.  495. 
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to  the  moiety  of  the  Hordley  estate  which  passed  under  the  devise.    The 
decree  of  the  Vice-chancellor  must  be  affirmed.[l] 


[♦178]  •Norton  v.  Wood. 

1830 ;  Febroary  e. 

At  the  time  of  ezecutiii^  a  bond  to  aecure  a  ram  of  money,  the  oUigon  proenre  a  letter  from  the 

obligee,  stating  his  intention  not  to  call  in  the  money  within  a  specified  period,  if  the  interest  be 

regularly  paid :  the  letter  is  a  binding  undertaking. 
Payments  of  interest  made  one  or  even  two  days  after  they  became  due,  are  no  defeasance  ot 

the  undertaking,  if  the  grantor  accepts  them  without  objection. 

One  of  the  plaintiffs  was  indebted  to  the  defendant  in  the  sum  of  6000Z.» 
to  secure  the  repayment  of  which,  with  interest,  the  other  plaintiffs  joined 
with  the  principal  debtor  in  executing  a  bond  for  the  amount ;  and  at  the  same 
time  stipulated  for  and  obtained  from  the  obligee  a  written  memorandum, 
which  was  in  these  terms  : — "  15th  April,  1826.  Mr.  B.  Norton  and  Mr.  W. 
Norton.  Gentlemen,  If  the  interest  on  the  money,  say  6000Z.,  be  regularly 
paid,  it  is  not  my  intention  to  call  in  the  amount  for  four  years  from  this  day. 
I  am,  &c.  John  Wood.'* 

The  obligee  having  commenced  an  action  on  the  bond,  the  bill  was  filed  to 
have  the  benefit  of  the  undertaking,  and  to  stay  the  proceedings  at  law.  The 
answer,  stated  that  the  plaintiff,  W.  Norton,  had  paid  to  the  defendant  the 
following  sums  in  respect  of  the  interest  of  the  said  6000/. — on  the  15th  of 
October,  1826,  the  sum  of  150/. — on  the  17th  of  April,  1827,  the  sum  of 
150/. — on  the  16th  of  October,  1827,  the  sum  of  150/. — on  the  15th  of  April, 
1828,  the  sum  of  150/. — and  on  the  14th  of  October,  1828,  the  sum  of  150/. ; 
and  that  the  plaintiff  had  in  manner  aforesaid  paid  to  the  defendant  the  in- 
terest of  the  whole  of  the  sum  of  6000/.,  down  to  the  15th  of  October,  1828, 
which  was  admitted  to  be  the  last  half  yearly  day  of  payment :  but  the  de- 
fendant denied  that  such  interest  was  in  all  instances  regularly  paid,  inasmuch 
as  the  same  was  payable  on  the  16th  of  April  and  the  15th  of  October  in 

each  year ;  whereas,  in  one  of  the  cases  above  mentioned,  it  was 
[•179]    not  paid  till  •the  17th  of  April,  and  in  another  till  the  16ih  of  Octo- 

ber. 
The  Vice  Chancellor  was  of  opinion  that  the  memorandum  amounted  in 
equity  to  a  good  undertaking  in  the  first  instance,  but  that,  under  the  circum- 
stances stated  in  the  answer  with  respect  to  the  manner  in  which  the  interest 
had  been  paid,  it  had  ceased  to  be  binding  on  the  defendant,  and  he  therefore 
dissolved  the  injunction. 

Mr.  Bicker%teihy  on  moving  to  discharge  that  order,  submitted,  that  the 
Vice  Chancellor's  construction  of  the  memorandum  was  right,  but  that  no 

111  Vide  Wtib^  v.  Rockcliffe,  post,  571. 
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breach  of  the  condition  had  ever  taken  place.  On  one  occasion  the  interest  had 
been  paid  a  day  before  it  became  due,  and  it  had  once  been  too  late  by  a  sin- 
gle day,  and  once  by  two  days ;  but  these  were  mere  accidental  slips,  the 
benefit  of  which,  if  they  could  not  be  relieved  against  in  equity,  was  waived 
by  the  defendant  accepting  the  money  without  objection  at  the  time,  and  by 
continuing  to  receive  other  payments,  which  were  made  on  the  proper  days. 

Mr.  Barber,  contra,  contended  that  this  memorandum  imposed  no  obliga- 
tion on  the  grantor,  but  was  simply  an  expression  of  his  intention,  which  cir- 
cumstances might  induce  him  to  change.  The  bankruptcy  of  the  principal 
debtor  had  occurred  since,  which  altered  the  case  very  materially.  At  any 
rate,  there  had  been  what  would  amount  to  a  breach  of  the  condition  at  law  ; 
for  the  interest  had  not  been  regularly  paid  at  the  day,  and  if  the  defendant 
was  to  be  held  strictly  to  the  terms  of  his  agreement,  under  a  state  of  things 
so  very  different,  so  in  fairness  should  the  plaintiffs.  If  the  scales 
were  held  evenly  between  the  parties,  they  would  be  left  *to  their  [•ISO] 
legal  remedies.  The  acceptance  of  the  interest,  which  was  a  debt . 
due  independant  of  the  memorandum,  could  be  no  waiver. 

The  Lord  Chancellor  : — ^The  question,  whether  payment  of  interest  ten- 
dered after  it  is  due,  and  accepted  by  the  creditor,  is  or  is  not  a  regular  pay- 
ment, is  one  which  at  law  would  be  left  to  the  jury.  As  to  the  construction 
to  be  put  upon  the  memorandum,  I  agree  with  the  opinion  of  the  Vice  Chan- 
cellor ;[1]  and  then,  the  only  remaining  question  will  be,  whether  this  amounts 
to  a  regular  payment  of  the  interest.  Upon  that  point  I  feel  myself  bound  to 
express  a  different  opinion  from  that  entertained  by  his  Honor.  I  think,  if 
money  is  tendered  after  the  period  when  it  became  due,  and  the  person  to 
whom  it  has  been  paid  does  not  see  fit  to  refuse  it,  it  is  a  waiver  of  the  ob- 
jection ;  it  must  be  taken  as  a  regular  payment,  if  the  person  receives  it  the 
day  after  without  making  any  objection.  The  order  of  .the  Vice  Chancellor 
must  be  discharged  ;  but  if  any  interest  has  since  become  due,  it  is  compe- 
tent to  the  defendant  to  move  to  dissolve  the  injunction. 

[1]  But  where  an  obligee  indoned  upon  the  bond,  a  memonndnm  that  he  forgave  a  portion  of 
the  debt,  and  afterwards  a  suit  at  law  was  brought  to  recover  the  whole  amount  of  the  bond,  the 
court  refused  an  injunction,  (the  plaintiff  offering  to  pay  the  balance,)  as  he  gave  no  consideration 
ibr.the  alleged  release.     TufneU  v.  Ctmttable,  8  Sim.  69. 
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[•181]  •CoAT»  V.  The  Clarence  Railway  Comfant. 

1829 ;  Augfnst,  November.    1830 ;  January. 

A  railway  cotnfMny,  in  exercise  of  Ihe  powers  eenferred  en  them  by  an  act  of  parliament,  which 
gtkve  compensation  to  persons  whose  property  might  sustain  damage  from  their  operations,  were 
preeeeding  to  erect  an  arch  over  a  mill-race,  for  the  purpose  of  sustahiing  an  embankment  on 
whleh  the  railway  waato  be  oonstrueted  ;  and  it  appeared  that  injury  would  be  done  to  the  mill, 
if  the  arch  were  of  the  proposed  dimensions,  but  that  the  injury  w«yald  be  avoided,  if  the 
arch  were  of  certain  larger  dknensions ;  an  injunction  was  granted  to  restrain  the  company 
from  making  over  tlia  mill-race  an  arch  of  tesa  than  certain  specified  dimensions. 

An  act  of  parliament,  passed  in  the  ninth  year  of  G.  4,  incorporated  a 
number  of  persons  under  the  name  of  the  company  of  proprietors  of  the 
Clarence  railway ;  gave  them  the  powers  necessaiy  for  ^nuiking  a  railway 
through  certain  specified  districts  ;  and,  for  that  purpose,  authorized  them  to 
enter  into,  and  do  various  acts  in  and  upon,  the  lands  of  all  persons  whomso- 
ever ;  at  the  same  time,  providing  that  the  company  should  do  as  little  damage 
as  might  \fe  in  the  execution  of  the  powers  conferred  on  them,  and  that  they 
should  make,  1o  the  owners  and  occupiers  of,  and  att  persons  interested  in, 
any  hereditaments  which  might  be  taken,  used  or  injured,  full  satisfaction  for 
all  the  damages  sustained  by  reason  of  the  execution  of  such  powers  :  And — 
for  settling  all  differences  which  might  arise  between  the  company  and  the 
owners  and  occupiers  of,  and  the  persons  interested  in,  the  hereditaments, 
which  might  be  set  out  and  ascertained  for  making  the  said  railways  or  tram- 
roads,  and  other  works  and  conveniences,  or  which  might  be  otherwise  affected 
or  prejudiced  by  the  execution  of  the  powers  thereby  granted,  touching  the 
purchase  money  to  be  paid,  or  recompense  to  be  made  respectively,  for  or  in 
respect  of  the  same — it  was,  amongst  other  things,  enacted,  that,  if  any  per- 
son, seised  or  possessed  of,  or  interested  in  any  such  hereditaments,  should 
not  agree  with  the  company  for  the  sale  and  conveyance  of  their  interests 
therein,  a  jury  should  assess  and  ascertain  the  sum  or  sums  of  money  to  be 

paid  for  the  purchase  of  such  hereditaments,  and  also  what  separate  and 
[*182]  distinct  *sum  or  sums  of  money  should  be  paid  by  way  of  recompense, 

either  for  damage  which  should  before  that  time  have  been  sustained, 
or  for  the  future  temporary  or  perpetual  continuance  of  damage,  the  cause  or 
occasion  of  which  should  have  been  only  in  part  obviated,  repaired,  or  reme- 
died. A  subsequent  clause  enacted,  that  the  company  should,  at  their  own 
costs  and  charges,  make,  or  cause  to  be  made,  such  arches,  tunnels,  culverts, 
drains,  or  other  passages,  over,  under,  or  by  the  side  of  the  railways  or  tram- 
roads,  and  the  fences  on  the  sides  thereof,  and  of  such  depths  breadth,  and 
dimensions,  as  should  be  sufficient  at  all  times  to  convey  the  water  clear  from 
the  lands  adjoining  or  lying  near  to  the  said  railways  or  tramroads,  without 
obstructing  or  impeding  the  same,  to  the  prejudice  of  any  of  the  said  lands  or 
grounds. 
The  bill  was  filed  against  the  company  by  the  owner  of  a  water  com-mill. 
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and  of  a  mill-race,  by  which  water  was  conveyed  from  a  neighboring  brook. 
It  stated  that  the  intended  railway  was  to  pass  over  this  mill-race ;  that»  in 
pursuance  of  such  intention,  the  company  were  about  to  build  a  bridge  over 
the  mill-race,  as  a  foundation  for  a  large  and  heavy  embankment,  on  which 
the  railway  was  to  be  constructed ;  that  the  proposed  dimensions  of  the 
bridge  were  insufficient  for  the  effectual  support  of  the  embankment  and  the 
railway,  and  too  small  to  secure  at  all  times  the  free  passage  of  the  water  ; 
and  that  the  intended  works,  if  executed  in  the  manner  then  contemplated, 
would  greatly  injure  the  plaintiff's  mill.  Part  of  the  relief  prayed  was>  that 
the  company  might  be  restrained  from  building  over  the  mill-race  any  bridge 
of  the  dimensions,  sise,  and  construction  thereinbefore  specified,  or  any  other 
bridge,  unless  the  same  should  be  of  such  dimensions  and  strength 
as  would  effectually  support  the  embankment  ^and  railway,  permit  [*18d] 
the  water  to  pass  to  and  from  the  mill  as  freely  and  uninterruptedly 
as  theretofore,  and  leave  to  the  plaintiff  the  benefit  of  the  several  ways  and 
passages  then  enjoyed  by  him  on  the  banks  of  the  mill-race. 

The  plaintiff  moved  for  an  injunction ;  and»  after  some  discussion,  an 
order  was  made  by  consent,  referring  it  to  an  engineer  to  report,  whether 
the  mill  would  sustain,  in  respect  to  the  flooding  and  supply  of  water,  any 
and  what  injury  from  the  execution  of  the  proposed  works ;  and  the  com-* 
pany  were  to  be  at  liberty,  in  the  mean  time,  to  proceed  in  the  erection  of 
their  bridges  undertaking  to  abide  by  any  further  order  of  the  court  respecting 
them. 

The  engineer  reported,  that  the  mill  would  sustain  injury  as  Well  from 
the  retardation  of  the  stream  in  passing  through  an  arch  of  the  figure  and 
dimensions  of  the  passage  proposed  to  be  left  for  the  mill  race  under  the 
intended  embankment,  as  from  occasional  -obstructions  of  the  archway  dur- 
ing winter  by  the  accumulation  of  ice  and  wreck»  which  it  would  be  extre* 
mely  difficult,  if  not  wholly  impossible,  for  the  miller  to  remove  ;  and  that, 
in  order  to  secure  to  the  plaintiff  the  same  enjoyment  of  the  working  power 
of  his  mill  as  he  would  have  had  if  the  Clarence  railway  had  not  been  con- 
structed, the  arch  over  the  mill  race  ought  to  be  of  certain  dimensions  therein 
specified. 

The  defendants  now  moved  that  the  report  of  the  engineer  might 
be  rescinded,  or  not  confirmed ;  that  they  might  be  discharged  from  their 
undertaking ;  and  that  they  might  be  allowed  to  proceed  generally  with  their 
works. 

♦The  Solicitor  General  and  Mr.  Ching,  for  the  motion.  [•184] 

Mr.  Bickersteth  and  Mr.  John  Wt7«on,  contra : — In  support  of 
the  motion,  it  was  contended,  that  the  conclusion,  to  which  the  engineer  had 
come,  was  contrary  to  the  evidence,  and  that  the  proposed  works  would  not 
inflict  any  injury  on  tlie  plaintiff.  But  admitting  that  some  injury  might 
ensue,  the  court  had  no  jurisdiction.  The  act  of  parliament  had  pointed 
out  tlie  only  remedy  to  which  the  plaintiff  was  entitled ;  it  had  given  him  a 


185  CASES  IN  CHANCERY. 

1830.— Greenwood  v.  Taylor. 

right  to  compensation,  and  had  fixed  the  mode  in  which  the  amount  of  com- 
pensation was  to  be  ascertained.  He  might  claim  that  compensation,  but 
he  could  not  call  upon  the  court  to  prevent  the  company  from  exercising  the 
powers  which  the  act  of  parliament  had  conferred  on  them.  The  case 
would  be  different,  if  the  company  were  proposing  to  do  what  the  act  of  par- 
liament did  not  authorize ;  but  there  were  no  suggestion  to  that  effect ;  it 
was  not  even  hinted  that  they  were  exceeding  iheir  powers.  The  complaint 
was  merely,  that,  in  doing  what  the  act  empowered  them  to  do  they  were 
about  to  inflict  injury  on  the  plaintiffs  property. 

On  the  other  hand,  it  was  argued  on  behalf  of  the  plaintiff,  that  the  right 
to  compensation,  given  by  the  act  of  parliament,  did  not  exclude  the  re- 
gulating and  restraining  jurisdiction  of  the  court ;  and  that  nothing  would 
be  more  pernicious  than  to  hold,  that  the  large  and  ample  powers,  conferred 
by  such  acts  of  parliament,  were  not  subject  to  any  control.[l]  The  com- 
pany were  not  to  be  prevented  from  doing  any  thing  which  was  necessary  to 
the  due  prosecution  of  their  undertaking ;  but,  on  the  other  hand,  they  were 
not  to  prosecute  it  in  such  a  manner  as  to  do  unnecessary  injury  to 
others.  They  had  a  right  to  build  a  bridge  over  the  mill  race ; 
[*185J  *but  a  bridge  of  the  dimensions  which  they  proposed  to  erect  would 
lessen  the  working  power  of  the  mill,  while  a  bridge  of  somewhat 
larger  dimensions  would  leave  it  unimpaired.  Why,  then,  were  they  to  be 
permitted  to  exercise  their  powers  in  such  a  manner  as  would  be  injurious  to 
the  owner  of  the  mill,  when,  by  incurring  a  little  more  expense,  they  might 
accomplish  their  object  without  damage  to  any  one  ? 

The  Lord  Chancellor  was  of  opinion  that,  in  such  a  case,  the  court 
ought  to  interfere  to  protect  the  plaintiff;  and  he  awarded  an  injunction,  by 
which  the  company  were  resirairxed  from  making  over  the  mill  race  any  arch 
of  less  dimensions  than  the  arch  recommended  by  the  engineer's  report.[2] 

Reg.  Lib.  1829.  A.  1827. 


Greenwood  u.  Taylor. 

RoLL8.-->1830 ;  January  ^ 

A  mortgage  petitioned  for  the  sale  of  his  security,  and  to  be  permitted  to  prove  the  full  amount  of 
his  debt  in  the  suit  for  the  administration  of  the  assets  of  the  deceased  mortgagor :  held,  that  he 
could  prove  only  for  so  much  of  his  debt  as  might  remain  unpaid  by  the  produce  of  the  mortgaged 
estate. 

In  this  suit  which  was  instituted  for  the  administration  of  the  estate  of  the 
deceased  mortgagor  the  mortgagee'  presented  a  petition  praying  that  he  might 
be  permitted  to  prove  in  the  cause  for  the  full  amount  of  the  mortgage  debt, 

[1]  Vide  Sheriff  y.  Coate;  ante,  159,  167. 
^[2]  Vide  Blakenurev,  The  Olamorgamhire  Canal  Navigation,  1  Myl.  6l  K.  154. 
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and  that  the  mortgaged  estate,  which  was  alleged  to  be  inaufficieat  to  pay  the 
debt,    might  be  sold,  and  the  produce  paid  to  him,  and  that  to  the  extent  of. 
the  deficiency  he  might  receive  payment  from  the  proof  in  the  cause  pari 
passu  with  the  other  specialty  creditors. 

•Mr.  Swanstoriy  for  the  petition : — -The  mortgagee  has  a  right  to  [•ISG] 
avail  himself,  concurrently,  of  all  the  remedies  which  belong  to  him, 
either  in  respect  of  his  specific  lien  on  the  estate,  or  as  a  general  Editor  oi 
the  mortgagor  by  virtue  of  the  covenant  for  the  payment  of  the  mortgage 
money.  In  availing  himself  of  the  benefit  of  the  covenant,  he  ts  not  bound  to 
relinquish  any  part  of  the  benefit  arising  from  his  real  security.  The  peti- 
tioner, in  this  case,  is  unquestionably  a  specialty  creditor  of  the  testator ; 
what  is  there  to  prevent  him  from  proving  under  the  decree  the  whole  amount 
of  his  demand,  in  the  same  manner  as  he  might  have  sued  the  testator,  if  alive, 
and  taken  out  execution  against  him  for  the  whole  amount  ?  If  his  mortgage 
is  satisfied  by  what  he  receives  under  the  decree^  the  representatives  of  the 
mortgagor  will  be  entitled  to  have  the  estate  reconveyed  :  if  it  is  not  satisfied, 
the  petitioner  will  still  be  mortgagee  pro  tanto,  and  if  none  of  the  parties  in-* 
terested  think  it  worth  while  to  redeem,  he  would  have  a  right  to  foreclose. 
But  he  does  not  insist  on  that  strict  right :  he  is  willing  that  the  estate  should 
be  sold,  and  he  offers  that  it  should  be  treated,  subject  to  his  lien,  as  a  part  of 
the  general  assets  of  the  testator. 

It  is  true  that,  in  bankruptcy,  the  mortgagee  does  not  prove  till  after  ther 
mortgaged  estate  has  been  sold,  and  that  his  proof  is  only  for  the  deficiency. 
But  that  rule  depends  on  principles  peculiar  to  the  jurisdiction  in  bankruptcy. 
The  great  object  in  bankruptcy  has  uniformly  been  to  place  all  who  seek  the 
benefit  of  the  commission  on  a  footing  of  equality  :  and  in  furtherance  of  that 
object,  though  the  creditor,  who  has  a  security,  need  not  come  in  under  the 
commission,  yet,  if  he  wishes  to  prove  his  whole  demand,  he  must  re- 
linquish *hi8  security  for  the  general  benefit  of  the  creditors.  That  [•187) 
rule  never  has  been  and  cannot  be  extended  beyond  bankruptcy  ;  if  it 
were  applied  to  the  present  case,  it  might  in  like  manner  be  contended,  that, 
because  under  a  commission  specialty  creditors  and  simple  contract  creditors 
share  alike,  they  ought,  therefore,  to  be  placed  on  the  same  footing,  whenever 
assets  are  administered  in  this  court. 

Mr.  Tinney  and  Mr.  Stuart^  contra. 

The  Master  op  the  Rolls  : — ^The  rule  in  bankruptcy  must  be  applied 
here  ;  and  the  mortgagee  cannot  be  permitted  to  prove  for  the  full  amount  of 
his  debt,  but  only  for  so  much  as  the  mortgaged  estate  will  not  extend  to  pay. 
This  rule  is  not  founded,  as  has  been  argued,  upon  the  peculiar  jurisdiction  in 
bankruptcy,  but  rests  upon  the  general  principles  of  a  court  of  equity  in  the 
administration  of  assets.  The  mortgagee,  who  has  two  funds,  as  against  the 
other  specialty  creditors,  who  have  but  one  fund,  must  resort  first  to  the  mort- 

VoL.  I.  15 
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gage  security,  and  can  claim  against  the  common  fund  only  what  the  mort- 
gaged estate  is  deficient  to  pay  .(a)[  1  ] 


[•188J  ♦  •Lynn  v.  Ashton. 

Rolls.— 1830  ;  January  38. 

A  feme  covert  hwing  an  interest  for  life  to  her  separate  use,  and  a  power  of  appointment  of  the  fond ' 
by  deed,  to  take  eflfect  after  her  death,  assigned  her  life  interest,  and  appointed  the  fund  after  her 
death,  to  trustees,  upon  truit,  to  invest  the  fond  in  the  immediate  purchase  of  an  annuity,  for  her 
life.    The  court  ordered  a  transfer  of  the  fund  to  the  new  trustees  accordhi^ly. 

By  a  settlement  dated  in  1797,  and  made  in  contemplation  of  the  marriage 
of  Mr.  and  Mrs.  I^n,  a  fund,  amounting  to  about  1400Z.  three  per  cent,  con- 
sols, was  vested  in  trustees  on  trust,  after  the  marriage,  to  pay  the  dividends 
to  Mrs.  Lynn  for  her  separate  use  during  her  life,  and  after  her  death,  to 
transfer  the  fund  to  ^tich  person  or  persons  as  she  should  by  any  deed  or 
writing  appoint ;  with  limitations  over,  in  default  of  appointment,  to  her  chil- 
dren.  and  if  there  were  no  children,  to  her  next  of  kin.  In  1827,  she,  by  a 
deed  to  which  her  husband  was  a  party,  assigned  her  life  interest  to  two  trus- 
tees, and  by  dtjB  same  instrument  appointed  the  capital  of  the  fund  after  her 
death  to  the  same  trustees,  upon  trust  that  they  should  immediately,  with  all 
convenient  speecf,  ^PP'y  1200/.  stock,  part  of  the  fund,  in  the  purchase  of  an 
annuity  for  the  lives  of  her  and  her  husband,  and  the  life  of  the  survivor,  and 
that  they  should  stand  possessed  of  the  residue  of  the  stock  upon  the  trusts 
therein  mentioned. 

One  of  the  trustees,  in  whose  name  the  fund  stood,  declined  to  transfer  the 
stock  to  the  new  trustees  without  the  direction  of  a  court  of  equity  ;  and  the 
present  bill  was  filed  to  compel  him  to  concur  in  such  a  transfer. 

Mr.  Pemberton  and  Mr.  Purvis,  for  the  plaintiflfs  : — As  this  lady's  life  in- 

(a)  See  Tooke  v.  HartUy,  3  Dick.  785.  S.  C.  3  B.X;.  C.  135.  AyUt  v.  HiU,  2  Dick.  551.  Wise- 
manv.  Carbonell,  1  E.  Ab.  313.  As  to  the  practice  hi  bankruptcy,  Ex  parte  Smith,  3  Roee,  63, 
and  the  cases  there  cited. 

[1]  The  above  decision  was  overruled  by  Lord  Cottenham,  in  Magon  v.  Begg^  3  Myl.  &  Cr.  443, 
448.  In  Tipping  V.  Powers  1  Hare,  405, 410,  Wigram  V.  C.  observed : "  In  Chreenwoody.  Taylor, 
Sir  J.  Leach  said,  that  if  after  the  death  of  the  mortgagor,  a  creditor  comes  to  have  his  debt  paid, 
his  remedy  is  to  sell  his  security,  and  after  application  of  the  proceeds,  to  come  for  the  diiierence 
against  the  estate;  Lord  Cottenham  in  Mown  v.  Bogg  disapproved  of  that  decision,  and  said  that  a 
mortgagee  had  a  right  to  make  the  most  he  could  of  all  his  securities.  It  is  laid  down  in  Cruise's 
Digest,  and  other  text  books,  that  where  a  legal  mortgagee  has  a  bond  or  a  covenant,  the  court  will 
sell  the  mortgage,  and  allow  the  party  to  prove  for  the  difierence.  This  was  the  opinion  of  the  Vice 
Chancellor  in  BrockUhurH  v.  Jetsup,  (7  Sim.  438  ;)  and  the  Master  of  the  Rolls  in  Allen  v.  Martin, 
(February,  1841)  said,  that  the  mortgagee  by  consenting  to  a  sale  could  not  be  taken  to  have  waived 
his  right  to  have  his  debt  paid  out  of  the  general  assets."  As  to  the  general  rule  by  which  a  credi- 
tor, holding  an  exclusive  lien,  is  thrown  upon  that  in  the  first  histance  ;  see  3  Russ  399,  n.  1 ;  3 
Myl.  Sl  Cr.  450,  n.  1.  Averall  v.  Wade,  Lloyd  &  G.  355,  368.  Wiggin  v.  Dorr,  3  Sumn.  414. 
York  ^Jersey  Steamboat  ^c.  Company  y.  The  Atiociates  of  the  Jtreey  Company,  Hopk.  460. 
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terest  ia  settled  to  her  separate  use,  she  is,  with  respect  to  it,  a  feme  sole,  and 
has  a  disposing  power  over  it:  therefore,  that  life  interest  is  well 
vested  in  the  trustees  to  whom  it  has  been  assigned ;  *Sturgtsv.'  [•189] 
Carp.{a)     The  same  trustees,  by  virtue  of  the  appointment,  take  the 
capital  of  the  fund  after  her  death.    Thus»  they  have  the  whole  interest,  pres- 
ent and  future ;  and  mus^  therefore,  be  entitled  to  a  transfer  of  the  stock. 

Mr.  JameSf  for  the  trustees  in  whom  the  fund  was  vested.  These  defend- 
ants jE^re  called  upon  to  annihilate  the  trusts  on  which  they  hold  this  money. 
Their  trust  is,  to  pay  the  dividends  to  the  lady  during  her  life,  and  after  her 
death,  to  hand  it  over  to  her  appointees  ;  or,  if  she  make  no  appointment,  to 
those  persons  for  whom,  in  default  of  appointment,  a  trust  is  declared.  It  is 
of  the  very  essence  of  the  trust,  that  they  should  retain  the  capital  till  her 
death  ;  and  now  they  are  required  to  part  with  it  during  her  life.  The  court 
will  not  interfere  to  enable  parties  to  deal  with  a  fund  in  a  manner  contrary  to 
the  intention  of  the  instrument  under  which  their  interests  are  created.  Gold-' 
smid  V.  GoldsmidSJb)  Her  appointees  do  not  take  till  after  her  death.  She 
has  no  power  to  give  them  a  right  to  the  possession  of  the  capital  at  an  earlier 
period ;  and  they  are  not  entitled  to  have  it  transferred  to  them  now.  When 
this  lady  dies,  it  will  be  ascertained  who  the  persons  are  who  woQld  be  enti- 
tled in  default  of  appointment ;  and  those  persons  may  then  contest  the  vali- 
dity of  that  iofftrument,  by  which  it  is  alleged  the  capital  of  the  fund  has  been 
disposed  of. 

Mr.  Pemberton,  in  reply.  It  has  always  been  considered  by  convey- 
ancers, that  a  perfect  title  to  a  fund  could  be  made  in  the  way  •adopted  [•IQOJ 
here.  The  defendants  can  never  be  trustees  for  any  person,  except 
the  persons  named  in  the  deed  of  assignment  and  appointment  which  the  lady 
has  executed.  This  court  has  frequently  given  effect  to  instruments  by  which 
a  wife  has  assigned  to  her  husband  property  settled  to  her  separate  use  ;  yet 
nothing  could  be  more  opposed  to  the  purview  of  such '  settlements,  than  that 
the  wife's  interest  should  become  the  husband's. 

The  Master  of  the  Rolls,  after  some  hesitation,  made  the  order ;  con- 
sidering that,  by  the  union  of  the  life  estate  with  the  remainder,  there  was  no 
scintilla  of  interest  left  in  any  other  person.[l] 

(a)  13  Vm.  190.  (b)  I  Turner  &  RubboI,  445. 

[I]  Vide  Jackmm  ▼.  Noble,  2  Keen  590.     Wood  v.  Bumkam,  6  Paige,  513,  517. 
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[*191]   .  •Pritchard  v.  Draper. 

BoLW.— 1830  ;  January  98,    L.  C— 1831 ;  July  1,  5. 

Declarations  of  one  partner,  as  to  the  payment,  subsequently  to  a  dissolution,  of  a  debt  due 
to  the  partnerehip,  are  admissible  against  the  other  partner. 

One  of  the  two  partners,  after  the  dissolution  of  the  partnership,  received  the  rents  •f  a  debtor 
to  the  partnenhip  and  retained  out  of  them  the  amount  of  the  debt ;  and  b»  stated,  that 
he  did  this  on  an  understandmg  that  the  debtor  should  have  credit  for  the  sum  so  retained, 
and  that  he  considered  the  debt  to  have  been  satisfied  by  these  moneys  ;  but  no  account  had 
been  settled  between  him  and  the  debtor ;  held,  that,  as  against  the  other  partner,  the  debt  to 
the  partnership  was  not  to  be  considered  as  satisfied. 

In  a  suit  instituted  by  a  solicitor  for  payment  of  costs  due  to  him  from  a  clienty.it  appeared  by  the 
answer,  that  he  had  not  delivered  a  signed  bill  conformably  to  the  act  of  parliament :  a  bill 
dnly  signed  was  subsequently  delivered,  and  that  fact  was  put  in  issue  by  a  supplemen- 
tal bill :  Semble,  the  defect  in  the  title  of  the  plaintiff,  as  it  stood  at  the  institution  of  the 
suit,  was  not  cured : 

But  held,  that  the  objection,  not  having  been  urged  at  the  original  heating,  could  not  be  taken  at 
the  hoaring  on  further  directions. 

The  plaintiff  Pritchard  and  the  defendant  Draper,  being  in  partnership 
as  solicitors  and  attorneys,  were  employed  by  Sir  Thomas  M.  Wilson  in 
that  capacity,  and  also  as  receivers  of  the  rents  of  his  estates.  The  part- 
nership was  dissolved  in  October,  1817.  From  that  time  until  September, 
1820,  Draper  was  the  solicitor  of  Sir  Thomas  Wilson,  and  the  receiver  of 
his  rents  ;  and  of  that  fact  Pritchard  was  well  aWare.  In  July,  1818,  Draper 
transmitted  to  Sir  Thomas  Wilson  a  bill  of  costs  due  from  bim  to  the  part- 
nership ;  and  the  balance  agaiiist  Wilson  on  that  bill,  after  giving  him  credit 
for  various  payments,  amounted  to  442/.  On  the  17tbof  February,  1821, 
Pritchard  gave  notice  to  Sir  Thomas  Wilson  not  to  pay  Draper  the  balance 
of  the  bills  due  to  the  late  partnership.  On  the  22d  of  the  same  month 
Draper  entered  into  a  written  agreement  with  Pritchard,  by  which,  after 
reciting  that  750L  was  due  to  Pritchard  in  respect  of  the  partnership  transac- 
tions, he,  Draper,  engaged  to  secure  the  payment  of  that  sum  by  his  bond, 
and  by  an  assignment  of  all  the  outstanding  partnership  debts  ;  and,  im- 
mediately afterwards,  notice  of  this  agreement  was  served  on  Sir  Thomas 
Wilson. 

The  suit  was  instituted  in  May,  1821,  by  Pritchard  against  Draper 
[*192]  and  Sir  Thomas  Wilson,  for  the  purpose  •of  having  an  account 
taken  of  what  was  due  from  Sir  Thomas  M.  Wilson  to  the  part- 
nership. The  bill  stated,  that  the  defendants  alleged  that,  after  the  dissolu- 
tion Sir  Thomas  M.  Wilson  paid  to  Draper  the  debt  due  to  the  partnership ; 
and  it  charged  that,  if  any  payment  took  place,  it  was  made  after  Sir  Thomas 
M.  Wilson  had  notice  of  Draper's  agreement  to  assign  the  outstanding 
debts  to  Pritchard. 

Sir  Thomas  Wilson  died  before  he  had  put  in  an  answer.  The  suit  was 
revived  against  liis  executors ;  and  they,  by  their  answer,  stated,  that  no 
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bill  of  cogts,  signed  conformably  to  the  act  of  parliament,(a)  had  been  de- 
livered to  them  or  to  Sir  Thomas  Wilson.  The  plaintiff  then  filed  a  bill 
of  supplement,  in  which  he  alleged  that,  snbgequently  to  the  institution  of 
the  suit,  namely,  on  the  d7th  of  M^y,  1823,  he  delivered  to  oiys  of  the  exe- 
cutors a  bill  of  costs,  signed  in  conformity  to  the  requisitions  of  the  act  of 
parliament. 

At  the  oaginal  hearing,  a  decree  was  made,  referring  it  to  the  master  to 
tax  Pritchard  and  Draper's  bill  of  costs,  and  to  take  an  account  of  what, 
if  any  thing,  was  due  from  the  estate  of  Thomas  M.  Wilson  in  respect  of 
such  bill ;  with  liberty  lo  slate  special  circumstances. 

In  the  proceedings  before  the  master,  interrogatortes  for  the  examination 
of  Draper  were  exhibited  both  by  the  plaintiff  and  by  the  executors  of 
Sir  Thomas  M ,  Wilson.  .  Draper,  in  his  answer  to  the  plaintiff's  interroga- 
tories, stated  that  he  did  not,  after  the  dissolution  of  the  partnership,  settle 
any  account  with  Sir  Thomas  M.  Wilson;  that  Sir  Thomas  M.  Wilson 
had  not  debited  him  with,  or  in  writing  allowed  him,  any  sum  expressly  on 
account  of  costs ;  and  that  no  account  had  been  adjusted  or  agreed 
upon  between  them,  in  which  credit  ^was  given  to  the  examinant  [*193] 
for  any  sum  as  paid  to  or  retained  by  him  on  account  of  costs.  In 
answer  to  the  interrogatories  exhibited  by  the  executors  of  Sir  Thomas  M. 
Wilson,  he  stated,  that  Sir  Thomas  M.  Wilson  had  desired  him,  when  he 
had  moneys  in  his  hands,  to  retain  what  he  wanted ;  that  be  accordingly 
from  time  to  time  retained  various  sums  with  the  permission  or  by  the  di- 
rection of  Sir  Thomas  M.  Wilson  :  that  by  these  means  the  examinant  re- 
ceived the  whole  amount  of  the  bill  of  costs  due  to  the  partnership  at  the 
dissolution;  that  the  full  balance  of  the  bill  was  paid  in  September,  1820, 
when  he  retained  a  sum  of  282/. ;  and  that  it  was  understood  by  him,  and, 
as  he  believed,  by  Sir  Thomas  M,  Wilson,  that  credit  should  be  given  to 
the  examinant  in  his  account  with  Sir  Thomas  M.  Wilson  for  the  sums  so 
paid  and  retained  by  him,  when  the  accounts  should,  at  a  future  time,  be 
settled  between  them. 

The  circumstances,  as  stated  above,  were  bound  by  the  report ;  but  the 
master  was  of  opinion  that  the  balance  of  442/,  was  still  due  from  Wilson's 
estate.  And  the  question,  on  further  directions,  was,  whether  the  debt,  which 
was  due  from  Wilson  to  the  partnership  at  the  time  of  the  dissolution,  was 
satisfied  by  the  sums  subsequently  received  and  retained  by  Draper. 

Mr.  Treslove  and  Mr.  O.  Anderson,  for  the  plaintiff: — ^The  facts,  which 
are  specially  stated  in  the  report,  afford  no  ground  for  disturbing  the  con- 
clusion to  which  the  master  has  come.  It  is  not  denied  that  Draper  was 
indebted  to  Sir  Thomas  M,  Wilson ;  but  the  debt  due  to  him  from  onor 
of  partners  cannot  be  set  off  against  the  debt  due  from  him  to  the 
partnership.    Draper's  examination  ought  not  to  be  referred  to.     He  was 


(a)  2  6. 2,  c.  23, 0.  23. 
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[•194]  •examined  as  a  party  in  the  cause.  The  plaintiff  does  not  need  to 
have  recourse  to  any  part  of  eitherof  the  exaqninations  in  oider  to 
support  his  case  ;  and  the  defendant  cannot  read  them  to  disprove  that  case. 
Even  if  Draper's  state/nents  be  admitted,  jhey  do  not  show  that  the  debt  due 
to  the  partnership  was  in  any  way  satisfied.  All  that  appears  is,  that  he  had 
moneys  in  his  hands  as  receiver  to  Sir  Thomas  M.Wilson;  and  he  now 
chooses  to  say,  that  these  moneys  were  retained  by  him  in  satisfaction  of  the 
partnership  debt.  It  is  clear  that  nothing  passed  at  the  time,  which,  if  Sir 
Thomas  M.  Wilson  had  brought  an  action  against  hinvfor  the  balance  in  his 
hands  as  receiver,  would  have  enabled  him  to  set  off  the  debt  due  to  the 
partnership  against  that  demand.    Jeffs  v.  Wood^{(i)  Heath,  v.  PercivaLjib) 

Mr.  Pemberton  and  Mr.  Cooper^  contra  : — ^The  master  has  set  forth  in  his 
report  the  substance  of  Draper^s  examination ;  and  it  is  an  extraordinary  posi- 
tion to  say,  that  the  court  is  not  to  look  at  what  the  master  has  so  stated ; 
particularly  when  it  is  considered  that  one  of  the  examinations  is  in  answer  to 
interrogatories  exhibited  by  the  plaintiff.  From  these  examinations  it  appears 
that  Draper,  out  of  the  moneys  which  came  into  his  hands  as  receiver,  re- 
tained the  amount  of  the  bill  of  costs  in  (Mr  prior  to  September,  1820,  and 
that  he  did  so  with  the  permission  of  Sir  Thomas  M.  Wilson,  and  on  the 
understanding  of  both  parties,  that  Sir  Thomas  M.  Wilson  was  to  have  credit 
for  that  sum  on  the  final  settlement  of  accounts.  Retainer,  under  such  cir- 
cumstances, is  the  same  thing  with  payment ;  and  as  the  claim  of  the  part- 
nership would  have  been  extinguished  by  a  payment  in  1820  to  Draper,  it 
must  be  equally  satisfied  by  his  retainer  of  the  amount.  It  is  quite 
[•195]  ^immaterial  that  no  formal  settlement  of  accounts  took  place,  in  which 
Sir  Thomas  Wilson  was  debited  with  the  sum  so  retained,  or  that  there 
was  not  an  express  sanction  of  the  act  of  Draper  on  each  occasion  on  wliich 
any  sum  was  retained.  The  substance  of  the  transaction  was,  that,  by  the 
agreement  and  understanding  of  both  parties.  Draper  was  entitled  to  retain 
the  amount  of  the  bill  of  costs  out  of  the  moneys  in  his  hands  ;  and  the  only 
question  that  remains  is,  did  he  so  retain  it  ? 

The  Master  of  the  Rolls  : — Had  the  case  made  by  the  bill  been  consis- 
tent with  the  facts  as  they  appear  in  the  report,  the  master's  finding  would 
have  been  consistent  with  the  law.  But  the  case  made  by  the  bill  is  totally 
different  from  the  case  stated  in  the  report.  The  bill  alleges  that  the  partner- 
ship debt,  if  paid  at  all,  was  paid  by  Sir  Thomas  Wilson,  after  he  had  notice 
of  the  assignment  by  Draper  to  Pritchard  of  all  the  outstanding  partnership 
debts ;  whereas  it  turns  out  that  the  payment,  on  which  the  defendants  insist, 
was  prior  to  the  assignment,  and  consequently  prior  to  any  notice  of  the  as- 
signment. It  is  clear  that  payment,  after  dissolution,  by  a  debtor  of  a  part- 
nership to  any  one  partner,  is  a  good  payment,  unless  there  be  notice  that 
the  debts  are  to  be  paid  to  some  other  person.    If  the  debtor,  instead  of  pay- 

(fl)  2  P.  Wnw.  129,  (J)  I  p.  Wms.  683. 
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ing  what  he  owes,  gives  one  of  the  partners  authority  to  receive  moneys  on 
his  account,  in  the  confidence  that  they  will  be  applied  in  satisfaction  of  his 
debt,  retainer  of  these  moneys  by  the  partner  receiving  them  is  equivalent  to 
payment.  In  the  present  case  it  must  be  intended,  that  Sir  Thomas  Wilson 
gave  Draper  authoritjr  to  retain  moneys  due  to  him,  in  the  confidence  that 
these  moneys  were  to  be  applied  in  payment  of  the  debt  due  to  the  partner* 
ship,  « 

*The  bill  must  be  dismissed,  with  costs  up  to  the  original  hear-    [*196] 
ing.[l]..  

From  that  decree  the  plaintiff  now  appealed. 

,1831  ;  July  1. — Sir  Edward  Suffderiy  Mr.  Treslove^  and  Mr.  O.  Anderson 
for  the  appellant,  contended  that  Lord  Gifford,  by  the  decree  which  he  had 
made  at  the  Rolls  directing  inquiries  and  accounts,  sufficiently  declared  his 
opinion  that  this  was  a  proper  case  for  a  suit  in  equity.  From  the  situation 
in  which  the  parties  stood  with  relation  to  each  other,  it  was  impossible  for 
Sir  Thomas  M.  Wilson  to  set  off  costs  due  from  him  to  the  firm  against 
sums  received  for  him  by  Draper  in  his  individual  capacity  as  a  receiver 
of  the  rents  of  his  estates,  or  for  the  latter,  without  the  express  autho- 
rity of  his  partner,  to  apply  the  sums  so  received  in  discharge  of  a  debt 
due  to  the  partnership.  Todd  v.  Reidf{a)  Russell  v.  Bangley,(h)  The 
admissions  of  Draper,  in  an  etamination  taken  long  after  the  partner- 
ship was  dissolved,  and  touching  matters  which  had  happened  subse- 
quently tb  the  dissolution,  could  not  be  evidence  to  affect  the  rights  of  his 
former  partner.  In  WoodY.  Braddick(c)  C.  J.  Mansfield  lays  it  down  as 
clear  law,  that  "  the  admission  of  one  partner,  made  after  the  partnership  has 
ceased,  is  not  evidence  to  charge'  the  other  in  any  transaction  which  has  oc- 
curred since  their  separation."  If,  however,  the  evidence  of  Draper  were  to 
be  adutttted,  it  would  be  found,  when  closely  examined,  not  to  establish  the 
fact,  that  any  authority  (allowing  that  to  be  sufficient)  was  ever  given  by  Wil- 
son to  appropriate  his  moneys  in  Draper's  hands  to  the  satisfaction  of 
the  joint  debt  which  he  owed  to  the  firm ;  or  that  Draper,  •in  conse-  [•lOT] 
quence  of  such  authority,  ever  made  any  express  appropriation  to  that 
specific  object. 

The  Solicitor  General{d)  and  Mr.  Cooper,  in  support  of  the  decree,  insisted 
that  the  suit  ought  to  have  been  dismissed  at  the  original  hearing*  No  bill 
of  costs  had  been  delivered  a  month  before  the  filing  of  the  bill,  as  was 
required  by  the  2  6.  2,0.23,  s.  23, (e)  although  that  satute  clearly  applied  to 
suits  in  equity  as  well  as  to  actions  at  law :  and  the  supplemental  bill,  be-* 
fore  the  filing  of  which  a  bill  of  costs  was  regularly  delivered,  and  which 
was  intended  to  put  that  fact  in  issue,  could  not  remedy  the  defect.     The 

(a)  4  B.  &  A.  210.  (b)  4  B.  &  A.  395.  (e)  I  Taant  104. 

(<2)  Sir  W.  Home.  (e)  Made  perpetual  by  30  G.  3,  o.  19,  a.  75. 

[1]  For  anoUier  report  of  the  caoe  before  the  M.  R.|  eee  Taml.  332/ 


199  CASES  IN  CHANCERY. 


1830.— Pritchvd  ▼.  Draper. 


evidence  of  the  defendant  Draper,  touching  matters  that  occurred  after  the 
separation,  but  having  a  direct  reference  to  partnership  transactions,  was 
clearly  admissible ;  and  whatever  the  chief  justice  might  have  thrown  out 
incidentally  in  Wood  v.  Briiddickf  the  decision  in  that  case,  bo  far  froin 
being  an  authority  for  rejecting  the  evidence,  was  rather  the  reverse.  If, 
however  the  law  had  been  otherwise,  it  was  not  competent  for  the  party,  at 
whose  instance  the  examination  had  baen  taken,  to  turn  round  now  and  en- 
deavor to  get  rid  of  it.  Ifpon  the  result  of  that  examinatioui  it  was  fully 
made  out  that  draper  was  sufficiently  authorized  to  make  the  application  of 
the  sums  in  his  discharge  of  the  paitnership  demand. 


July  5. — The  Lord  CHANCELLOR(a)  : — The  debt  which  the  suit  seeks  to 
recover,  was  a  taxable  bill  of  costs ;  and  if  an  action  at  law  bad 
[*198]  been  •brought,  it  could  not  have  been  maintained  on  the  evidence 
which  was  before  Lord  Gifford,  when  he  made  the  original  decree  ; 
for  the  2  G.  2,  requires  that  a  signed  bill  should  bo  delivered  one  month 
before  the  action  brought,  and  in  the  present  case  no  such  bill  had  been 
delivered.  Suits  in  equity  are  subject  to  this  provision  of  the  statute  as  well 
as  actions  at  law ;  and  the  word  ^*  solicitor  in  chancery"  are  expressly  inserted 
in  the  act. 

The  supplemental  bill,  which  was  subsequently  filed  for  the  purpose  of 
remedying  that  defect,  and  of  introducing  the  statement  that  a  bill  of  costs 
duly  signed  had  been  delivered  after  the  institution  of  the  suit,  could  not 
have  cured  this  objection ;  and  if  the  decree  of ;  Lord  Gijflford  had  been 
appealed  from,  it  could  not  have  stood ;  the  original  bill  must  have  been 
dismissed.  But  that  judgment  not  having  been  appealed  from,  I  think,  on  the 
whole,  it  is  now  too  late  to  take  the  objection.[l] 

The  question  in  the  cause  is,  whether  or  not  Sir  Thomas  Wilson  has 
paid  the  bill  of  costs  which  was  due  to  the  firm  of  Prilchard  &  Draper ; 
and  that  turns  upon  this,— whether  the  payment  is  proved  or  not  by  Draper's 
examination.  Draper  was  a  partner  at  the  time  when  the  liability  was  in- 
curred :  the  contract,  out  of  which  it  arose,  was  made  by  Sir  Thomas  Wilson 
with  Draper  and  Pritchard  jointly,  and  they  were  jointly  employed  by  him. 
Draper  is  examined,  after  the  partnership  had  ceased,  as  to  a  fact  relating  to 
the  partnership  transactions/ or  connected  with  them,  but  which  fact  took 
place  after  the  dissolution  of  the  partnership.  The  case  then,  stands  thus  : 
is  this  deposition  of  Draper,  who  was  once  a  partner  with  Pritchard,  but  at 
the  time  of  the  deposition,  had  ceased  to  be  such  partner,  evidence, 
[•199]  not  only  with  respect  to  what  took  •place  during  the  partnership  in 
connection  with  partnership  transactions,  but  with  respect  to  what 
took  place  relating  to  a  partnership  transaction  subsequently  to  the  cessation 
of  the  partnership  ? 

(a)  Lord  Broiif^ham. 

[1]  Vide  Fernet  y.  HfUchtimn^  ante,  2S,  S4  and  note  tbid. 
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Suppose  the  question  arose  in  an  action  at  law,  and  that  another  witness 
had  proved  that  Draper,  after  he  had  ceased  to  be  a  partner,  had  made  an  ad- 
mission touching  something  relative  to  a  partnership  transaction,  which  some- 
thing took  place  subsequently  to  the  termination  of  the  partnership  :  that,  I 
am  of  opinion,  would  have  been  evidence.  If,  before  Lord  Tenlerden's  act, 
two  persons  made  a  joint  promissory  note,  and  six  years  ran  before  an  action 
was  brought,  an  acknowledgment  of  liability  by  one  of  those  persons  was 
sufficient  to  take  the  case  out  of  the  statute  of  limitations,  although  made  res- 
pecting a  fact  which  took  place  long  jifter  the  connection  of  the  parties,  as. 
makers  of  the  note,  had  ceased.  *  That  was  decided  by  the  king's  bench  in 
Whitcomb  v^  Whit%ngy{a)  and*  the  same  doctrine  was  held  in  the  common 
pleas.  In  such  circumstances,  a  declaration  made  by  one  partner  only  was 
sufficient  to  bind  the  other,  and  to  support  the  action  against  both  ;  and  upon 
this  specific  ground, — that,  in  respect  of  the  promissory  note  on  which,  in 
Wkiting  V.  Whitcomb^  the  question  arose,  the  liability  was  joint ;  and  what 
one  person,  jointly  liable,  says  respecting  the  subject  matter  of  a  joint  con- 
tract, is  evidence  to  affect  all  his  co-contractors.  So  firmly  settled  was  the 
law  on  this  point,  that  to  alter  it,  an  express  clause  has  been  inserted  in  Lord 
Tenterden's  act. 

Now,  wherein  does  such  a  case  as  tha^  which  I  have  mentioned  differ  from 
the  present  ?  This  was  a  partnership  transaction— a  joint  claim  aris- 
ing out  of  a  joint  *employment.  The  partnership,  it  is  true,  had  [*200] 
ceased  ;  but  so,  in  Whitcomb  v.  Whitings  had  the  connection  between 
the  two  makers  of  the  promissory  note.  Wood  v.  Braddick,{b)  as  far  as  it 
goes,  is  in  favor  of  the  same  doctrine.  There  the  letter  of  one  Cox,  written 
after  the  cessation  of  the  partnership  between  him  and  the  defendant,  and 
stating  a  balance  to  be  then  due  from  them,  was  held  to  be  admissible.  That 
was  a  declaration  relating  to  something  connected  with  partnership  transac- 
tions, but  which  something  happened  after  the  cesser  of  the  partnership.   . 

Upon  the  whole,  I  am  clearly  of  opinion  that  the  declaration  of  Draper 
woiuld  have  been  evidence  ;  and  a  fortiori^  that  his  formal  examination  in  the 
cause  is  evidence  to  affect  Pritchard^s  right  in  a  partnership  affair,  although 
touching  matters  which  have  occurred  since  the  dissolution  of  the  partnership, 
namely,  the  subsequent  payment  of  a  partnership  demand.  I  have  consulted 
one  of  the  chief  justices  on  the  point ;  and  I  have  great  satisfaction  in  find- 
ing, that  he  entertains  no  doubt  as  to  the  admissibility  of  such  evidence.[l] 

The  question  then  resolves  itself  into  this,  whether  Draper's  evidence 
proves  the  payment  of  the  bill  of  costs  by  Sir  Thomas  M.  Wilson.     If  I 

(a^  Douglas,  652.  ^  (h)  1  Taunt.  104 

[1]  The  general  diflMlution  of  a  partnenhip  doee  not  neceaftarily  put  an  end  to  the  partnership  in 
respect  of  past  transactions :  so,  where  one  of  the  partners,  after  dissolution,  demises  his  estate,  in 
trust,  for  the  payment  of  debts,  the  operation  of  the  statute  of  limitations  is  prevented.    Ault  v, 
Goodrich,  4  Russ.  430. 
Vol.  I.  16 
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could  view  the  facts  of  the  case  in  the  same  light,  in  which  they  appear  to 
have  presented  themselves  to  the  Master  of  the  Rolls,  I  should  not  hesitate  to 
'affirm  the  judgment.  But  the  question  of  fact  is,  whether  or  not  Draper, 
being  in  the  receipt  of  Wilson's  monhy  as  his  receiver,  apart  from  the  firm  of 
Draper  &  Pritchard  the  solicitors,  was  directed  by  Sir  Thomas  M.  Wikon 

to  apply  his.  Sir  Thomas  M.  Wilson's,  money,  which  he  so  received 
[•201]    apart  from  the  partnership,  •to  the  payment  of  the  partnership  debt ; 

and  it  is  for  Sir  Thomas  Wilson^s  executors  to  prove  that  Draper  had 
such  authority. 

Now,  it  appears  to  me,  that,  taking  ilie  wWe  of  Draper's  examination  to- 
gether, there  is  no  evidence  that  Sir  Thomas  Wilson,  did  authorize  Draper 
to  apply  the  money  received  by  him  to  the  payment  of  the  'debt  due  to  the 
partnership  ;  and,  on  the  contrary,  that  there  is  evidence  that -oo  such  author- 
ity was  given.  It  is  true  that  Draper,  when  he  speaks  in  general  terras,  gives, 
as  witnesses  veiy  often  do,  an  inaccurate  representation  of  what  occurred  :  he 
states  his  opinion  or  impression  as  to  a  result ;  but  when  he  comes  to  particu-  • 
lars,  the  inaccuracy  is  corrected.  He  says  that  he  had  authority  to  pay  the 
partnership  debt  ^.  but  when  he  descends  into  particulars,  what  he  sets  forth 
as  an  authority  amounts  to  no  authority  at  all )  so  that  it  is  quite  clear  that 
his  general  assertion  must  go  for  nothing.  He  says,  that  the  debt  was  paid : 
But  let  us  see  what  he  calls  payment : — ^*  And  this  exarainant  saith,  that  the 
said  bill  was  paid,  or  this  examinant  received  the  amount  thereof,  at  various, 
times  and  by  various  sums  of  money ;  some  of  which  sums  were  paid  to  this 
examinant  by  the  direction  of  Sir  l*homas  M.  Wilson,  and  others  of  them  by 
xnoneys  retained  by  this  examinant  by  the  direction  and  with  the  permission 
of  the  said  Sir  Thomas  M.  Wilson,  out  of  moneys  belonging  to  him,  which  had 
been  received  by  this  examinant.^*  If  the  evidence  had  stopped  here,  I 
should  have  said  this  was  evidence  of  an  authority  to  apply  or  appropriate  to 
payment  of  the  debt  in  question,  the  money  of  Sir  Thomas  Wilson  which  he, 
Draper,  either  then  had  or  was  to  have  had  in  his  hands.  But  the  examina- 
tion proceeds  : — "  And  this,  examinant  does  not  recollect  or  believe  that  such 

moneys,  (xc  any  part  of  them,  were  retained  by  him  expressly  on  ac- 
[*202]    count  •of  such  bill  of  costs,"     Unless  he  retained  them  expressly 

on  that  account,  there  was  no  payment.  The  operation  of  payment 
was  to  be  eflfected  under  Sir  T.  Wilson's  authority,  and  it  could  be  effected 
only  by  retainer  expressly  on  account  of  the  debt.  Again — **  for  when  this 
examinant  had  moneys  of  the  said  Sir  T.  M.  Wilson  in  his  hands,  the  said  Sir 
T.  M.  Wilson  told  him  to  retain  what  he  wanted,  as  money  would  be  of  no 
use  to  him,  this  examinant.*^  This  might  be  as  an  accommodation  or  conve- 
nience to  Draper  personally.  Draper  adds,  that  "  he  accordingly  retained  the 
moneys  mentioned  in  the  schedule  to  the  report ;  that  to  the  best  of  his  be- 
lief there  was  not  any  money  due  from  the  estate  of  Sir  Thomas  M.  Wilson 
to  the  partnership."  That,  however,  is  merely,  his  opinion  as  to  the  result, 
which  is  a  matter  rather  of  law  than  of  fact. 
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Takiflg  the  whole  of  the  examination  together,  I  think  it  is  clear  that  there 
was  not  any  clire<n  authority  from  Wilson  to  apply  or  appropriate  his .  moneys 
in  Draper's  hands  to  the  payment  of  the  joint  debt  due  to  Pritchard  and  Dra- 
per ;  and  that  in  fact  there  was  not  any  express  appropriation  by  Draper  of 
those  moneys  to  that  purpose*    The  decree,  therefore,  must  be  reversed. 


♦^VaWDRY  t?.*6EDDES.[l]  [*203] 

RoiXB.— 1830  ;^  JaiMiiUy  27v'Febniary  4. 

A  testatrix  grave  the  mterest  of  her  reddaary  estate  to  her  four  sSbters  doringr  thehr  Itvesv  and  direct- 
ed that,  on  theu"  deaths,  the  hilerest.  of  their  respective  shares  should,  at  the  discretion  of  her 
executor,  be  applied  to  the  maintenance  and  education,  or  acouiiMilated  for  the  benefit  of  the 
children  of  each  of  them  so  dying,  until  such  children  should  respectively  attain  the  age  of 
twenty-two  years,  when  they  were  to  be  entitled  to  their  mother's  share  of  the  principal ;  wit'h 
Omitations  over,  in  the  event  of  the  death  of  any  of  them  under  that  age,  Held : 

That  the  children  ef  the  sisleni  were  not  to  take  a  vested  toteiest,  till  they  attahied  twenty-^ 
two,  and  :  ' 

That  all  tba  gifts,  subsequent  to  thjB  life  estatea  given  to  the  asters,  were  void,  as  being  too. 
remote. 

The  testatrix,  Amy  Seamer^  after. gking  some  legacies,  and  directing  by 
her  will  the  sale  of  certain  property  in  manner  therein  mentioned,  proceeded 
in  the  words  following  : — "  And  I  do  direct  that  the  money  to  be  paid  for  the 
98me,  and  all  the  produce  of  the  residue  of  my  estate  and  effects,  after  pay- 
ing the  before  mentioned  legacies  and  funeral  expenses,  and  any  debts  which 
I  may  owe,  shall  be  placed  out  upon  mortgage  or  government  security^ 
and  the  interest,  dividends,  or  produce  thereof,  shall  be  equally  divided  be- 
tween my  four  sisters,  for  their  sole  and  separate  use,  and  independant  of  the 
control  or  authority  of  their  husbands,  during  their  natural  lives ;  and  on  the 
death  of  my  sisters,  I  will  and  direct  that  the  interest  of  their  respective  shares 
shall,  at  the  discretion  of  my  executors,  be  applied  in  the  maintenance  and 
education  or  accumulate  for  the  benefit  of  the  children  of  each  of  my  sisters 
so  dying,  until  they  shall  severally  attain  the  age  of  twenty-two  years  ;  and 
upon  any  of  their  attainment  to  that  age,  they  shall  be  eniitled  to  their  pro- 

Sprtion  of  their  mother's  share  of  the  principal ;  and  in  case  of  any  of  their 
ecease  under  that  age,  leaving  lawful  issue,  such  issue  shall  be  entitled  to 
their  respective  parent's  share  at  such  time  as  such  parent  would  have  been 
entitled,  if  living,  thereto^  with  the  benefit  of  the  interest  or  produce  thereof 
in  the  mean  time  ;  but  in  case  any  such  children  shall  die  under  the  said  age 
without  leaving  issue,  or  such  issue  shall  die  before  they  are  entitled 
to  *the  principal  of  their  shares,  that  then  the  other  children  of  my  [*204j 
said  sisters  shall  be  entitled  thereto,  together  with  tlie  issue  of  any  of 
them  who  shall   be  then  dead,  in  like  manner,  and  with  the  like  benefits  of 

[1]  S.  C.  TamL  361. 
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survivorship  as  their  original  shares:  but  incase  all  the  children  of.  any  of 
my  said  sisters  shall  die  without  issue,  or,  there  being  such  issue,  they  ahail 
die  before  the  principal  of  their  respective  shares  shall  become  payable,  then 
the  share  of  such  of  my  sisters,  whose  children  shall  so  die,  shall  be  paid  and 
applied  to  and  for  the  benefit  of  my  other  sisters,  and  their  respective  children 
or  issue,  in  like  manner  as  their- original  shares ;  and  upon  the  decease  of  my 
sister  Hannah  Evans,  leaving  no  issue,  I  will  that  my  Wother  in  law,  William 
David  Evans,  shall  have  the  interest  and  produce  of  her  share  during  his  na- 
tural life,  and  that,  upon  his  decease,  the  same  shall  be  applied  to  and  for  the 
benefit  of  my  other  sisters  and  their  children,  in  like  manner,^  and  with  like 
power  of  survivorship  as  the  shares 'of  my  other  sisters  are." 
•      The  testatrix  died  in  1798. 

Catherine  Perrin,  one  of  the  four  sisters  mentioned  in  the  will,  died  ia  Feb- 
ruary, 1803,  leaving  an  only  child,  Sarah,  born  in  the  testatrix's  lifetime  :  Sa- 
rjih  intermarried  with  William  Geddes,  and  afterwards  died  in  the  lifetime  of 
her  husband,  at  the  age  of  nineteen,  leaving  a  son,  the  defendant  Archibald 
Perrin  Geddes  who  subsequently  attained  the  age  of  twenty-two  years.  Eliza- 
beth Nicholson,  another  of  the  four  sisters  of  the  testatrix,  died  in  1810,  leav- 
ing the  defendant  Peter  Nicholson,  her  only  child,  who  was  bom  in  the  testa- 
trix's lifetime,  and  had  long  since  attained  his  age  of  twenty-two  years.  The 
other  two  sisters  of  the  testatrix  were  still  living :  one  of  them  had  never 
had  any  child :  the  other  had .  several  children,  who  were  born, 
[♦205]  in  the  •lifetime  of  the  testatrix,  and  all  attained  the  age  of  twenty-, 
two. 

The  bill  was  filed  for  the  purpose  of*  ascertaining  the  interests  of  the 
parties  in  the  residue,  and  of  having  it  declared  by  the  court  who  were  the 
persons  now  entitled  to  the  shares  of  the  two  deceased  sisters. 

Mr.  Duckworth,  for  the  plaintiff. 
.  Mr.  Bickersteth  and  Mr.  A'oe,  for  some  of  the  defendants : — All  the  limi- 
tations after  the  life  estates  are  void.  The  bequest  is  to  the  sisters  of  the 
testatrix  for  their  respective  lives,  with  a  gift  in  remainder  to  such  of  their 
children  as  shall  attain  twenty»two,  and  a  limitation  over  in  case  of  the  death 
of  any  of  them  under  that  age.  The  gift  in  remainder  is  to  class  compri- 
sing persons  not  in  esse,  and  whose  interests  are  not  to  vest  till  ttiey  attain 
twenty-two  :  it  is  consequently  too  remote.  Leake  v.  Robinson,{a)  Bull  y^ 
Pritchardvb) 

Mr.  Pemberton  and  Mr.  Simpkinson,  for  the  representatives  of  a  grand 
child  who  died  under  twenty-two  : — ^The  gift  to  the  children  of  the  sisters 
gives  each  child,  as  it  comes  into  existence,  a  vested  interest,  subject  to  the 
contingency  of  being  devested  in  the  event  of  such  child  dying  under 
twenty-two  years  of  age.  At  twenty-two,  and  not  before,  the  trustees  are  to 
pay  over  the  fund  to  the  legatees ;  but  the  interest  is  to  be  applied  in  the 

(a)  3  Mer.  363.  (b)  1  Ran.  213. 
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maintenance  and  education  of  the  children,  or  to  accumulate  for  their  benefit, 
until  they  respectively  attain  twenty-two.    Upon  the  death  of  any  of  the 
sisters,  the  whole  interest  of  her  share  is  given  to  her  children  ;  it 
*must  either  be  applied  to  their  maintenance  and  education,  or  accu-    ['^206] 
malated  for  their  benefit :  and  the  rule  is,  that,  if  the  whole  of  the 
interest  of  a  legacy  is  to  be  applied  for  the  benefit  of  the  legatee,  the  legacy 
vests  as  soon  as  the  right  to  interest  commences,  though  the  bequest  is,  in 
form,  a  gift  to  the  legatee,  only  upon  the  happening  of  some  future  contingen- 
cy.    Booth  V.   Booth  ;{a)  Hanson  v.   GrahamSJb)    In  Murray  v.   Adden- 
brooke(c)  a  residue  was  given,  after  the  death  of  the  testator's  widow,  to  the 
eldest  surviving  son  of  Sir  John  Murray,  upon  his  attaining  twenty-five  ;  and 
the  trustees  were  directed  to  apply  the  interest  to  bis  use,  till  he  attained 
that' age ;  the  Lord  Chancellor  held,  that  the  eldest  son  of  Sir  John  Murray, 
living  at  the  death  of  the  widow,  would  take  a  vested  interest  in  the  residue 
though  he   should  not  have  then  attained  the  age  of  twenty-five.    Upon 
the  principle  of  that  case,  the  children  of  each  sister  must  be  held  to  have 
taken  upon  her  death,  a  vested  interest  in  their  respective  shares  of  the 
residue. 

The  testatrix  then  goes  on  to  provide,  thai  the  interest  given  to  the 
children,  of  the  sisters  respectively  shall  be  devested,  if  they  die  under 
twenty-two,  and,  upon  that  event,  to  limit  the  fund  over  to  other  persons.  This 
proviso  and  this  limitation  over  are  clearly  too  reipote.  The  consequence  is, 
that  the  interest,  which  the  children  take  under  the  preceding  clause,  remains 
absolute. 

Mr.  Temple,  for  a  grand  child  who  had  attained  twenty-two : — The  be- 
quest may  fairly  be  confined  to  such  children  of  the  sisters  as  were  in  esse 
at  the  death  of  the  testatrix.  BUmford  v.  ThackerelL{d)  £ven 
if  the  gift  of  the  •principal  had  been  too  remote,  the  interest  is  directed  [•207] 
to  accumulate  for  their  benefit ;  and  though  the  accumulation  for 
twenty-two  years  would  be  void,  yet  it  might  be  good  for  twenty-one  years 
under  the  39  &  40  G.  3,  c.  98,  or  by  analogy  to  the  construction  of  that 
statute.     Longdon  v.  Simson.{e) 


The  Master  of  the  Rolls  :-^I  am  not  able  to  distinguish  this  case  from 
the  residuary  gift  in  Leake  v.  Robinson.{g)  There,  as  here,  it  was  the  gift  of 
the  residue ;  there,  as  here,  the  trustees  were  at  their  discretion  to  apply  the 
rents,  interest,  and  dividends  to  the  maintenance  and  education  of  the  chiU 
dren,  until  they  attained  the  prescribed  age  ;  and  there,  as  here,  if  any  of  the 
children  died  before  that  age,  their  shares  were  to  go  over  to  the  surviving 
children.  In  that  case,  the  shares  of  the  children  were  not  only  to  take  effect 
upon  their  attaining  the  prescribed  age,  but  also  upon  marriage,  which  is  not 

(a)  4  Ves.  399.  (6)  6  Ves.  239.  (e)  4  Run.  407. 

{d)  2  Vee.  jun.  238.  (e)  12  Ves.  295.  {g)  2  M©r.  363. 
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the  case  here  ;  but  that,  ia  principle,  can  make  no  difference.  In  that  case  Sir 
William  Grant  proceeds  upon  this  principle, — that  the  prescribed  time  can- 
not be  considered  as  marking  only  a  time  of  postponed  payment,  because 
there  is  no  antecedent  gift — ^no-gift  but  in  the  direction  to  pay  at  the  particu- 
lar period. 

It  was  argued,  tha{  the  children  took  vested  interests,  because  the  trustees 
had  a  discretion  either  to  apply  the  income  in  the  maintenance  or  education 
or  to  accumulate  it  for  the  benefit. of  the  children  ;  and  that  this  is,  in  effect, 
a  gift  of  the  whole  interest  until  the  prescribed  age,  subject,  however,  to  be 
devested.  But,  if  the  whole  interest  had  been  expressly  given  to 
[*208]  •the  children  until  they  attained  twenty-two,  I  do  not  agree  that  the 
shares  of  the  children  would  therefore  have  vested,  .subject  to  be  de- 
vested. The  case  of  Batsford  v.  Kebhell^  which  is  referred  to  by  Sir  Wil- 
liam Grant  in  Leake  v.  Robinson^  is  an  authority  directly  in  point  against  that 
proposition.  Where  interim  interest  is  given,  it  is  presumed  that  the  testator 
meant  an  immediate  gift,  because,  for  the  purpose  of  interest,  the  particular 
legacy  is  to  be  immediately  separated  from  the  bulk  of  the  property  ,[1]  but 
that  presumption  fails  entirely,  when  the  testator  has  expressly  declared, 
that  the  legacy  is  to  go  over,  in  case  of  the  death  of  the  legatee  before  a 
particular  period.  I  speak  here  of  gifts  of  personal  estate,  and  not  of  real 
estate. 

The  language  of  this  will  gives  an  equal  interest  to  all  children  of  the  sis- 
ters, whether  born  before  or  after  the  death  of  the  testatrix.  ^ 

The  statute  of  accumulation  was  passed  subsequently  to  the  death  of  the 
testatrix,  and  can  have  no  effect  upon  this  wilt.[2] 

My  opinion,  therefore,  is,  that  the  gifts  over  to  the  children  of  the  sisters, 
whether  born  before  or  after  the  death  of  the  testatrix,  not  being  to  take  effect 
until  the  age  of  twenty-two,  are  too  remote  and  void.[3] 

[I]  When  ft  gift  of  the  interest  w  a  gift  of  the  fand,  see  farther  2  Keen,  57,  note.  Id.  631,  note, 
Am.  Ed.  £t  vide  MiUs  v.  Roborts,  post,  555.  Saunders  t.  Vautier,  Cr.  Sl  Ph.  248.  Litter  v. 
Jiradley,  1  Hare,  10,  and  the  next,  but  one,  sabsequent  note. 

[2]  As  to  retrospective  statutes,  see  3  Russ.  422,  n.  b.  Am.  Ed.  Variek  t.  Briggt,  6  Paige,  323, 
332.    Holmes  v.  Holmes,  post,  660,  663,  n.  a.     Sayre  y.  Wisner,  8  Wend.  661. 

[3]  A  bequest  to  trustees  of  the  testator's  residuary  estate,  with  a  direction  to  apply  so  mtich  of 
the  interest,  dividends  and  profits  as  may  be  necessary  for  the  maintenance  knd  education  of  the 
children  of  the  testator's  daughter  until  they  should  respectively  attain  the  age  of  twenty-four,  and 
then  to  divide  the  prlnoipal  equally  between  them,  with  a  gift  over  in  case  any  of  them  should  die 
under  twenty-four  without  leaving  issue.  Is  not  void  as  too  remote,  but  gives  a  present  vested  hiter- 
est,  with  an  executory  bequest  over  in  case  of  death  under  twenty-four  without  leaving  issue.  Bland 
V.  Wiliams,  3  Myl.  &  K.  411.  A  testator  by  his  will  bequeathed  to  his  executors  and  trustees  all 
the  East  India  stock  which  should  be  standing  in  his  name  at  his  death,  upon  trust  to  accumulate 
the  dividends  until  V.  should  attain  twenty-five,  and  then  to  transfer  the  principal,  together  with 
such  accumulations,  to  V.  his  executors,  administrators  or  assigns  absolutely.  The  will  contained 
also  a  residuary  bequest  The  testator  had  2000Z.  East  India  stock  standing  in  his  name  at  his 
death.  It  was  held  that  V.  took  an  immediate  vested  interest  in  that  legacy,  although  he  was  a 
minor  at  the  testator's  death ;  and  accordingly  the  court  ordered  the  stock,  with  its  accumulations, 
to  be  transferred  to  him  on  his  attaming  twenty-one ;  and  Lord  Cottenham  said:  <*  There  is  not 
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A  teetatriz  having  a  son  tuid  two  danghtere,  g«Ve  6000Z.  3  ))er  cent  stock  to  her  son  for  life,  re- 
mainder as  to  one  moiety  of  it,  to  his  eldest  male  child  living  at  her  decease ;  and  as  to  the  other 
moiety,  to  his  other  children ;  she  ahw  gav«  6000^  like  stock  to  her  daogfatees  for  their  respective 
lives,  in  equal  shares,  remainder  to  their  children  ;  and  she  farther  gave  a  sum  of  bank  stock  to 
her  three  children  in  equal  shares  during  their  lives,  and  the  share  of  each  was,  at  his  or  her  death, 
to  revert  to  their  issue  ill  equal  shares.  Sikbsequently  she  made  a  codicil,  in  which  she  desired 
that  her  grand  children's  shares  of  thMb  two  stiocks  should  be  settled  tipon  them  for  their  lives, 
and  afterwards  upon  their  children :  Held, 

That,  by  the  operation  of  the  codicil*  the  moiety  of  60002. 3  per  cent  stock,  whieh  by  the  will,  was 
given  absolutely  to  the  eldest  male  child  of  the  testatrix's  son  living  at  her  death,  was  well  limi- 
ted to  that  male  child  for  life,  with  reknainder  to  his  children ; 

That,  as  to  all  the  other  bequeilts,  the  attempt  to  extend  the  limitations  to  great  grand  children  was 
inefiectual ;'  and 

That  the  absolute  interests  given  by  the  will  to  the  grand  children  were  not  destroyed  or  restrict^ 
by  the  codicil. 

The  will  of  Susannah  Olivier,  dated  the  20th  of  September,  1792,  con- 
tained, aipong  other  clauses,  the  following  :*-^"  I  leave  and  bequeath  12,000/. 
3  per  cent,  reduced  annuities,  which4  have  now  transferred  from  the  4  per 

[1]  S.  C,Taml.347. 
only  the  gift  of  the  intermediate  interest,  mdicative  as  Sir  J.  Leadh  observes  in  Vawdry  v.  &edde$, 
of  an  intention  to  make  an  immediate  gift,  because,  for  the  purpose  of  the  interegt,  there  must  be 
an  immediate  separation  of  the  legacy  from  the  bulk  of  the  estate  i  but  a  positive  direction  to  sepa- 
rate the  legacy  from  the  estate,  and  to  hold  it  upon  trust  for  the  legatee  when  he  shall  attain  twen- 
ty-five. The  decision  in'  Vatodry  v.  Oeddes  and  other  cases,  in  which  there  were  gifts  over,  cannot 
affect  the  present  question."  Saunder$  v.  Vautier,  Cr.  &  Ph.  240.  In  Lister  v.  Bradley,  1  Hare^ 
14,  Wigram,  V.  C.  says :  "  A  legacy  to  be  severed  from  a  General  estate  iruianter,  for  the  use  and 
benefit  of  a  legatee,  is  a  very  difi!erent  thing  from  a  legacy  to  be  severed  from  the  estate  only  upon 
the  happening  of  a  particular  event.  Thi$  dutinetioh  vmu  urged  by  myself  before  Lord  Cotten- 
ham,  in  the  case  of  Saunders  v.  Vautier,  and  was  approved  by  his  judgment  in  that  case.  The 
language  of  Sir  John  Leach,  in  Vawdry  v.  Qeddes,  is  to  the  same  effect"  Where  then  was  a  be- 
quest of  a  testator's  estate,  to  be  equally  divided  between  his  children  on  attahiing  tWenty-one,  with 
a  power  of  advancement  "  from  their  respective  portions"  of  the  testator's  estate  ;  and  one  of  the 
children,  who  survived  him,  died  under  twenty-one,  it  was  held  that  such  child  took  a  vested  mter- 
est  Viman  v.  MiUs,  X  Beav.  315.  But  where  there  was 'a  direction  to  executors  to  apply  952.  per 
annum  for  the  maintenance  of  the  testator's  natural  daughter,  till  twenty-one  or  mairiage,  which 
should  first  happen,  when  his  executors  were  required  to  pay  to  her  500/.,  and  she  died  under  twen- 
ty-one and  unmarried  ;  it  was  held  that  the  legacy  failed.  **  That  the  testator,"  said  Lord  Cotteo- 
ham,  "  fixed  upon  the  sum  of  252.  per  annum  as  interest  at  five  per  cent',  upon  500t,  is  probable, 
but  it  is  clearly  not  given  as  interest  upon  that  sum.  The  gifts  are  perfectly  distinct,  and  the  title 
to  the  252.  per  annum  could  not  be  affected  by  the  interest  upon  5002.  not  amounting  to  252."  Wat' 
son  V.  Hayes,  5  Myl.  &.  Cr.  125.  In  Ring  v.  Hardwicke,  2  Beav.  352,  358.  Lord  Langdale,  M. 
R.  said :  "  The  children  on  whose  behalf  this  case  has  been  argued,  if  they  take  anjrthing,  must 
take  it  under  that  clause  [in  the  will]  directing  a  division  between  all  the  children  "  who  should  live 
to  attain  the  age  of  twenty -five  years."  It  is  admitted,  tha^a  gift  expressed  by  those  words  is  by 
itself  too  remote  and  void :  but  then  it  is  said,  there  are  other  directions  in  the  will  which  ought  to 
qualify  that  construction:  The  directions  are,  first  of  all,  upon  the  death  or  second  marriage  of  the 
wife  to  invest,  dtc.  the  particular  share  previously  given  to  a  daughter,  in  the  name  of  the  trustees. 
Then  it  is  said,  that  in  the  subsequent  clause,  which  xefen  to  a  period  when  the  chUdien  are  under 


210  CASES  IN  CHANCERY. 

1830. — Arnold  ▼  Congreve. 

cent,  stocks ;  the  same  to  be  put  in  trust  in  the  hands  of  my  three  executors, 
to  be  employed  in  the  following  manner : — One-half,  or  6000Z.  of  the  said 
trust,  the  interest  thereof  shall'  be  for  the  use  of  my  son,  the  Rev.  Daniel 
Stephen  Olivier,  during  his  life,  and  shall  be' duly  paid  unto  him  as  his  pro- 
perty ;  and,  at  his  death,  one-half,  which  will  be  3000Z.  stock,  shall  revert  to 
my  son's  eldest  male  child  living  at  my  demise,  and  the  other  half,  or  3000Z* 
stock  3  per  cent,  reduced,  shall  be  divided  in  equal  shares  between  his  other 
children  lawfully  begotten  ;  but,  should  my  son  die  without  leaving  issue,  in 
that  case  the  whole  of  his  moiety,  or  6000/.  3«per  cent,  reduced  stock,  shall 
revert  in  equal  shares  between  my  other  two  children,  during  their  lives,  and, 
at  their  death,  it  shall  revert  to  their  issue ;  or,  should  either  of  them  die 
without  leaving  issue,  it  shall,  in  that  case,  revert  in  equal  parts  to  those  of 
my  grand  children  that  shall  then  remain.  The  other  moiety,  or  6000/. 
[*210].  of  the  12,000/.  3  per  cent,  reduced  stock,  in  trust,  shall  be  •divided 
in  equal  shares  between  my  two  daughters,  namely,  Julia  Elizabeth 
Eyre  and  Margaret  Esther  Conybeare,  the  interest  of  which  shall  be  duly 
paid  them  duiing  their  lives,  and,  at  their  death,  each  one's  share  shall  revert 
to  her  children  ;  but,  should  either  of  my  daughters  die  without  leaving  issue, 
in  that  case  their  share  of  the  trust,  which  vnll  be  3000/.  3  per  cent,  reduced, 
shall  revert  in  equal  shares  between  my  surviving  children,  and,  at  their  death,, 
to  revert  to  my  surviving  grand  children  in  equal  shares." 

Another  clause  was  as  follows  :— '^  I  also  leave,  and  order  to  be  put  in  trust 
by  my  executors,  10,000/.  bank  stock,  which  now  stands  in  my  name,  the  in- 
terest of  which  shall  be  duly  paid  in  equal  shares  to  each  one  of  my  three 
children,  during  their  lives,  and,  at  their  death,  each  one^s  share  or  thirds  of 
the  10,000/.  bank  stock,  shall  revert  in  equal  shares  between  their  issue  ;  but, 
should  either  of  my  children  <!IRe  without  leaving  issue,  in  that  case  their  share 
or  thirds  of  the  bank  stock  shall  revert  to  the  remainder  of  my  children ;  and, 
at  their  death,  to  revert  to  their  issue,  or  whatever  issue  shall  remain  from 
either  of  my  children,  in  equal  shares." 

"  AH  lapsed  legacies,"  said  the  testatrix  in  a  subsequent  part  of  the  will, 
^'  are  to  return  to  the  bulk  of  my  fortune,  excepting  those  that  are  entailed, 
and  the  700/.  3  per  cent,  consols,  that  I  leave  to  Mrs.  Passmer,  which  reverts 
to  my  son  the  Rev.  Daniel  Stephen  Olivier,  after  her  death,  at  his  own  dis- 
posal ;  neither  shall  any  unentailed  legacy  return  to  the  bulk  that  I  leave  to 
either  of  my  children,  in  case  they  have  any  issue  ;  and  all  the  legacies  that 
I  leave  to  my  grand  children  shall  revert  to  their  brothers  and  sisters,  if  they 

twenty-five,  that  which  was  intended  for  the  children  is  tenned  "  the  share"  of  the  children,  and 
that,  therefore,  the  gift  is  vested,  subject  to  be  divested  ;  but  I  consider  this  share  means  such  share 
as  had  been  before  given,  that  is,  a^are  for  such  as  should  live  to  attain  twenty-five  years,  and 
this  subsequent  clause  cannot  therefore  alter  the  efiect  of  the  previous  gift"  See  further  Drake  v. 
Pell,  3  Edw.  Ch.  Rep.  251,  268.  Torrey  v.  Shaw,  id.  366.  Luter  v.  Bradley,  I  Hare,  10. 
Murray  v.  Tancred,  10  Sim.  465.  Wood  v.  Cone,  7  Paige,  478.  BirdoaU  v.  HewUtt,  1  Paige, 
32.     Iilea«ev.£»r^A,  2  Beav.  226. 
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die  minors ;  or  if  such  legacies  are  not  entailed,  and   even  should 

they  die  in  •my  lifetime,  their  share  shall  equally  revert  from  the    [•211] 

time  this  will  is  written.*' 

The  testatrix  made  a  codicil,  dated  dOth  March,  1800,  which  contained  the 
following  clause  :^"  I  now  furthermore  request,  that  at  the  death  of  each  one 
of  my  children,  who  have  any  issue,  the  10,000/.  bank  stock,  and  also  the 
12,000/.  3  per  cent,  reduced,  which  by  my  will  I  have  entailed  upon  my 
grand  children,  I  would  also  have  these,  my  grand  children's  share  of  the 
same  two  stocks,  be  also  settled  upon  them  to  enjoy  the  interest  thereof  dur- 
ing their  lives,  and  afterwards  to  revert  to  their  children  lawfully  begotten  : 
but,  in  default  of  any  issue,  they  may  dispose  of  it  as  they  may  think  proper.'' 

The  testatrix  died  on  the  7th  of  January,  1803,  leaving  Daniel  Stephen 
Olivier,  Margaret  Esther  Conybeare,  and  Julia  Elizabeth  Eyre,  afterwards 
the  wife  of  Sir  William  Congreve,  Bart.,  her  only  children,  her  surviving. 

Daniel  Stephen  OUvier  had  five  children,  of  whom  Daniel  Josias  was  the 
eldest ;  and  all  of  them  were  living  at  the  death  of  the  testatrix.  Margaret 
Esther  Conybeare  had  two  children,  both  of  whom  were  living  at  the  death  of 
the  testatrix.  Lady  Congreve  never  had  any  children.  All  the  grand  chil- 
dren of  the  testatrix  were  in  esse  at  the  time  of  her  death  ;  and  afterwards 
several  of  them  had  children. 

The  questions  in  the  cause  were,— what  extent  of  interest  the  grand  chil- 
dren of  the  testatrix  took  under  the  will  and  codicil, — ^and  whether  there  was 
any  valid  gift  to  the  issue  of  the  grand  children. 

*Mr.  Bickersteth,  for  the  plaintiffs.  [*212] 

Mr.  Tinney  and  Mr.  W.  O.  Cair^  for  Daniel  Josias  Olivier : — 
Daniel  Josias,  as  the  eldest  male  child  of  the  testatrix's  son,  living  at  her  de- 
cease, took  under  the  will  an  absolute  interest  in  the  3000/.  3  per  cent,  reduced 
annuities  ;  and  though  the  codicil  affects  to  reduce  the  interests  of  grand  chil* 
dren  to  life  estates,  the  direction  that  in  default  of  issue,  they  are  to  dispose  of 
their  shares  as  they  may  think  proper,  will  give  them  a  quasi  estate  tail.  The 
court  will  the  more  readily  adopt  this  construction,  as  the  limitations  to  great 
grand  children  must  be  void,  as  being  too  remote.  In  this  respect  there  can 
be  no  difference  between  the  3000/.  and  the  rest  of  the  property,  or  between 
Daniel  Josias'  children  and  the  other  great  grand  children  ;  for  though  the 
3000/.  is  limited  to  him  by  a  particular  description  in  the  will,  his  children 
are  not  specially  designated  in  the  codicil :  they  could  claim  nothing  under 
that  instrument,  except  as  individuals  included  in  the  class  of  children  of 
the  testatrix's  grand  children  ;  but  a  gift  to  such  a  class  is  void,  because  it 
jnay  include  children  of  persons  not  in  esse  at  the  testatrix's  death ;  and, 
therefore,  no  individual  or  individuals,  claiming,  not  as  being  specifically  de- 
scribed, but  merely  as  being  comprehended  in  the  class,  can  take  under  such 
a  gift.  As  to  all  the  rest  of  the  properly,  except  the  3000/.,  it  is  clear  that 
there  is  no  distinction  between  Daniel  Josias  or  his  children,  and  any  of  the 
other  grand  children  of  their  children. 
Vol.  ].  17 


214  CASES  IN  CHANCERY. 


1830. — Arnold  v.  Congreve. 


In  support  of  these  positions  the  following  cases  were  cited  :  HodU 
•213]    ges  V.  Middleton,{a)  Robinson  v.   RobinsoH^{b)  *Seale  v.  Barter,(c) 
Toihill  b,  Pitt,{d)  Routledge  v.  Dorril,{e)  Leake  v.  Robinson,{g)  Sib- 
ey  V.  Perry. (h) 

Mr.  Pemberton  and  Mr.  Skirrow,  for  other  grand  children  of  the  testatrix  : — 
It  is  evident  that  the  testatrix,  when  she  speaks  of  issue  of  her  children, 
means  merely  their  children,  and  that  she  does  not  include  more  remote  de- 
scendants. Putting  out  of  the  question  the  interest  of  Daniel  Josias  in  the 
3000/.  stock,  the  rest  of  the  property  is  given,  after  the  death  of  the  testatrix^s 
children,  to  her  grand  children  as  a  class ;  and  they  take  their  respective 
shares  absolutely.  The  codicil  shows  that  the  testatrix  afterwards  entertained 
the  purpose  of  confining  the  grand  children  to  a  life  interest,  and  of  limiting 
over  the  principal  to  their  children  ;  but  a  limitation  after  the  death  of  persons 
not  in  esse  is  too  remote  :  and  as  the  law  will  not  permit  the  purpose  express- 
ed in  the  codicil  to  be  carried  into  effect,  that  instniment  ought  not  to  be  al- 
lowed to  operate  upon  the  interests  created  by  the  will.  The  codicil  does  not 
express  any  absolute  intention  to  take  away  the  interests  which  the  will  had 
given  to  the  children  :  it  merely  intimates  the  wish  of  the  testatrix  that  the 
property  should  be  so  settled  as  to  go  to  the  children  of  the  grand  children  ; 
and  if  there  are  no  great  grand  children  to  take,  the  grand  children  are  to  re- 
tain full  power  of  disposition.  As  the  particular  intention  of  the  testatrix  in 
favor  of  great  grand  children  necessary  fails,  her  general  intention  will  be  best 
carried  into  effect  by  leaving  the  rights  of  the  parties  in  the  same  state  as  if 

the  codicil  had  never  been  in  existence. 
(*214]  *Mr.  Sidebottom,  Mr.  West,  Mr.  Teed,  and  Mr.  Elderton,  for 
great  grand  children.  There  is  not  a  single  phrase  in  the  will  or  co- 
dicil which  shows  that  the  testatrix  had  in  contemplation  grand  children  who 
might  be  born  after  her  death ;  and,  in  fact,  there  never  was  any  person  an- 
swering the  description  of  a  grand  child,  who  was  not  in  esse  during  her  Hfe. 
When  she  speaks  of  her  grand  children,  or  the  issue  of  her  grand  children, 
she  must  be  considered  as  describing  the  term  grand  children  a  class  of  per- 
sons who  were  living  at  the  time  of  her  death  ;  and  this  construction  should  be 
adopted  the  rather,  as,  in  disposing  of  the  first  mentioned  sum  of  3000/.  she  gives 
it  after  her  son's  death,  to  his  eldest  male  child  living  at  her  death.  The  conse- 
quence will  be,  that  the  limitations  to  the  children  of  grand  children,  being 
expectant  on  the  determination  of  the  life  interests  of  persons  in  esse  at  the 
death  of  the  testatrix,  will  be  valid. 

Mr.  Treslove^  Mr.  Boteler,  Mr.  Roupell,  and  Mr.  Lowndes,  for  other  de- 
fendants. 

The  Master  of  the  Rolls  stated,  that,  the  3000/.  being  given  to  the 
eldest  male  child  of  the  testatrix's  son  living  at  her  decease,  a  life  interest 

(a)  Douglas,  431.  (6)  1  Burr.  38.  (c)  2  Bob.  &  Pul.  4^5.  {d)  1  Madd.  488. 

(c)  2  Ves.  Jun.  357.        {g)  2  Mer.  363.  (A)  7  Ves.  522, 
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might  be  well  litnited  to  him,  with  remainder  to  bis  uabom  childrcQ  ;  tliat 
the  will  gave  that  sum  absolulely  to  Daniel  Josias  as  such  eldest  male  child  ; 
but  that  the  codicil  ought  to  be  read  reddendo  singula  singulis ;  that  the  codi- 
cil, as  applied  to  this  bequest,  amounted  to  a  direction  that  Daniel  Josias 
should  enjoy  the  interest  of  the  3000Z.  during  his  life,  and  that  the  capital 
should,  at  his  death,  go  to  his  children  ;  and  that  these  limitations  of  the 
3000Z.  were  within  the  rule  of  law. 

His  Honor  further  stated,  that  the  other  bequest  to  the  grand  child- 
ren of  the  testatrix  could  not  be  confined  *to  grand  children  living  at  [*215] 
her  death ;  that  the  words  included  every  oliild  whom  her  son  or 
either  of  her  daughters  might  at  any  time  have  ;  and,  consequently,  that,  as 
to  those  bequests,  limitations  to  the  children  of  the  grand  children  were  void ; 
that  the  testatrix,  having,  by  the  will,  given  her  grand  children  absolute  inte- 
rests, had  made  a  cpdicil  expressing  her  desire  that  they  should  take  only  life 
estates,  in  order  that  their  children  might  take  in  succession  after  their  deaths ; 
that  her  sole  object  in  making  the  codicil,  was  to  let  in  those  children  of  grand 
children  ;  that  that  purpose  necessarily  failed  ;  and  that,  as  the  great  grand 
children  could  not  take,  the  intention  of  the  testatrix  would  be  best  effectuated 
by  holding  that  the  absolute  interests  given  to  the  grand  child^^n  by  the  will 
were  not  destroyed  by  the  codicil.[l] 


The  decree  declared  that  Daniel  Josias  Olivier,  as  the  eldest  male  child  of 
Daniel  Stephen  Olivier,  living  at  the  time  of  the  testatrix's  decease,  was 
entitled,  during  his  life,  and  from  the  death  of  his  father,  to  the  dividends  of 
the  sum  of  3000Z.  bank  three  per  cent,  reduced  annuities  in  the  will  men- 
tioned ;  that,  as  to  the  sum  of  10,000/.  bank  stock,  and  all  other  the  legacies 
and  bequests  to  the  testatrix's  grand  chidren  in  the  will  and  codicils  con- 
tained, except  as  to  the  said  sum  of  dOOOZ.  bank  three  per  cent,  reduced 
annuities,  the  limitations  over  to  the  issue  of  the  testatrix's  grand  children 
contained  in  the  codicil  of  the  30th  of  March^  1801,  were  void  for  remote- 
ness;  that,  as  to  the  sum  of  10,000/.  bank  stock,  Daniel  Josias  Olivier,  as 
one  of  the  grand  children  of  the  testatrix^  and  the  issue  of  her  son,  Daniel 
Stephen  Olivier,  was  absolutely  entitled  to  a  fifth  of  a  third  part  of  the  sum 
of  10,000/.  bank  stock;  that  the  four  other  children  of  Daniel  Stephen 
Olivier  became  absolutely  entitled  to  the  sum  of  3000/.  bank  three 
per  cent,  reduced  •annuities,  further  part  of  12,000/.  like  an-  [*216] 
nuities,  and  to  four-fifths  of  the  one-third  of  the  sum  of  10,000/. 
bank  stock  in  equal  shares  ;  that  the  children  of  Margaret  Esther  Cony- 
beare  were  entitled  to  one-half  part  of  the  sum  of  6000/.  bank  three  per 
cent,  reduced  annuities,  being  the  residue  of  the  sum  of  12,000/.  like  an- 
nuities, and  to  one  other  third  part  of  the  sum  of  10,000/.  bank  stock,  in  equal 

[I]  Aa  to  the  connected  construction  of  a  will  and  codicil,  see  Cookton  ▼.  Mtmeock,  3  Myl.  &. 
Cr.  606, 610.  n.  1.  S.  C.  1  Keen,  617.  Shipperdmtn  v.  Tower,  I  Yo.  Sl  Coll.  C.  C.  456.  Newman 
V.  Lade,  id.  686.    A«  to  remoteneaa.  see  the  preoedinsr  caae. 
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shares ;  and  that  Lady  Congreve  was  entitled,  d«|ring  her  life,  to  the  divi- 
dends of  the  remaining  30002.  bank  three  per  cent,  annuities,  and  of  the 
remaining  third  part  of  the  10,000/.  bank  stock. 


Banks  v.  Sladen  .[1] 

ROLLB.— 1830;  February  18. 

A  testator  gave  a  legacy  of  12,5002.  four  per  cent  annuities.  At  the  making  of  hts  will  there  was 
a  stock  called  new  four  per  cents.,  in  which'  he  had  a  small  sum,  and  a  stock  called  four 
per  cents,  consolidated,  of  which  he  was  a  holder  to  a  very  large  amount.  Before  the  death 
of  the  testator,  the  latter  stock  was  reduced  to  three  and  a  half  per  cent. ;  and  another  four  per 
cent  stock  was  created.  The  investment  of  the  legacy  b  to  be  made  in  an  existing  four  per 
cent  stock,  and  not  in  the  stock  which  had  been  reduced  to  three  and  a  half  per  cent 

Joseph  Sladen,  l^  his  will,  dated  the  14lh  of  October,  1822,  bequeathed 
as  follows  : — "  Also  I  give  and  bequeath  unto  my  executors,  George  Ralph 
Payne,  Jarvis  Joseph  Sladen,  and  John  Baker  Sladen,  their  executors  and 
administrators,  the  sum  of  J  2,500Z.  four  per  cent,  bank  annuities,  upon  trust, 
that  they  the  said  George  Ralph  Payne,  Jarvis  Joseph  Sladen,  and  John 
Baker  Sladen,  or  the  survivors  or  survivor  of  them,  or  the  executors  or  ad- 
ministrators of  such  survivor,  shall  and  do,  immediately  after  my  decease, 
stand  possessed  of  and  interested  in  ihe  said  sum  of  12,5002.  four  per  cent, 
bank  annuities,  and  shall  and  do  invest  the  interest,  dividends,  and  yearly 
proceeds  of  the  same  bank  annuities,  as  the  same  shall  from  time  to  time 

become  due,  in  accumulation  of  the  capital  thereof,  in  their  own 
[*217]    names,    *and  during  the  natural  life  of  my  said  daughter  Sarah, 

the  wife  of  the  said  Lawrence  Banks ;  and  from  and  immediately 
after  the  decease  of  my  said  daughter  Sarah  Banks,  upon  trust  that  they, 
ray  said  executors,  or  the  survivors  or  survivor  of  them,  or  the  executors 
or:  administrators  of  such  survivor  shall  and  do  pay,  assign,  or  transfer  the 
said!  sum  of  12,500/.  4  per  cent,  bank  annuities,  together  with  all  such  ac- 
cumulations as  aforesaid,  unto  all  and  every  the  child  and  children  of  the 
body  of  my  said  daughter  Sarah  Banks  already  begotten  and  to  be  begotten, 
equally  to  be  divided  between  them  (if  more  than  one)  share  and  share  alike ; 
and  if  but  one  such  child,  then  unto,  such  only  child  ;  as  and  when  he,  she, 
and'  they  shall  severally  and  respectively  attain  his,  her,  and  their  age  or 
ages  of  twenty-five  years.  And  my  will  is,  that  the  interest  of  the  said  bank 
annuities  and  funds  of  such  child's  part  and  share,  who  shall  be  under  the  said 
age  of  twenty-five  years  at  the  decease  of  my  said  daughter  Sarah  Banks, 
shall  accumulate  as  aforesaid,  until  such  child's  part  and  share  of  and  in  the 
said  trust  moneys  shall  become  payable,  and  shall  be  then  paid  unto  such 
child  according  to  the  true  intent  and  meaning  of  this  my  will    Provided, 

[1]  &  C.  Taml.  407. 
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that,  in  case  any  of  the  children  of  my  said  daughter  Sarah  Banks  shall  die 
in  her  lifetime  leaving  issue,  then  such  issue  shall  take  its  parent's  part  or 
share  of  the  said  bank  annuities,  funds,  and  moneys,  and  all  accumulations 
thereof.  But  in  case  any  of  the  children  of  my  said  daughter  Sarah  shall 
die  in  her  lifetime  without  issue,  then  and  in  such  case  the  part  or  share  of 
such  of  them  as  shall  so  die,  shall  go  and  be  paid  to,  and  be  equally  divided 
between  and  among,  the  survivors  of  the  children  of  my  said  daughter  Sarah, 
if  more  than  one ;  but  if  only  one,  then  to  such  surviving  child.  And  in 
case  my  said  daughter  Sarah  shall  happen  to  die  without  leaving 
any  issue  of  her  body  lawfully  begotten,  or  there  being  issue  *all  [*218] 
such  issue  shall  happen  to  die  in  her  lifetime,  then  I  give  and  be- 
queath the  said  12,500/.  bank  annuities,  and  all  accumulations  thereof,  unto 
my  said  sons,  Joseph  Sladen,  John  Baker  Sladen,  and  my  said  daughters, 
Caroline  Matilda  Smith  and  Mary  Sladen,  equally  to  be  divided  between 
them,  share  and  share  alike,  and  to  their  respective  executors,  administrators, 
or  assigns  accordingly." 

The  will  contained,  also,  a  similar  bequest  of  10,000/.  4  per  cent,  bank 
annuities  upon  like  trusts  for  the  testator's  daughter  Caroline  Matilda,  and 
her  children. 

The  testator  afterwards  made  two  codicils,  dated  respectively  on  the  22d 
of  October,  1822,  and  the  17th  of  November,  1823,  which  in  no  manner 
revoked  or  altered  these  bequests ;  and  he  died  on  the  27th  of  October, 
1827. 

The  testator,  at  the  date  of  his  will,  was  possessed  of  59,650/.  four  per 
cent,  stock,  called  in  the  transfer  papers  ''  four  per  cent  annuities,  consoli- 
dated in  1780."  By  the  5  G.  4,  c.  11,  which  received  the  royal  assent  on  the 
2dd  of  March,  1824,  this  stock  was  reduced  to  stock  bearing  only  three  and 
a  half  per  cent,  interest ;  and  any  proprietor  of  the  former  stock  was  entitled, 
on  signifying  his  assent  before  the  6th  of  April,  1824,  to  receive,  in  lieu  of 
his  four  per  cents.,  an  equal  amount  of  the  new  three  and  a  half  per  cent, 
stock.  The  testator  assented  under  the  act ;  the  whole  of  his  old  four  per 
cents,  were  converted  into  three  and  a  half  per  cents,  and,  at  the  time  of  his 
death,  the  sum  of  76,720/.  19^.  2d.  three  and  a  half  per  cent,  stock  was  stand- 
ing in  his  name. 

At  the  date  of  his  will,  and  time  of  his  death,  he  was  also  possess- 
ed of  the  sum  of  4725/.  new  four  per  cent.  •annuities,(a)  which  had    [•219] 
arisen,  in  July,  1822,  from  the  conversion  of  4500/.  navy  5  per  cents, 
under  the  3  G.  4,  c.  9. 

The  7  G.  4,  c.  39,  which  received  the  royal  assent  on  the  5th  of  May,  1826, 
created  a  new  four  per  cent,  stock,  which  was  irredeemable  until  after  the 
15lh  of  April  1833. 

The  suit  was  instituted  in  1829,  for  the  purpose,  among  other  things,  of 

(a)  This  stock  was,  by  the  U  G.  4,  c.  13,  reduced  to  three  and  a  hair  per  cent    fund. 
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having  a  sufficient  part  of  the  testator's  personal  estate  invested  in  the  pur- 
chase of  12,000Z.  and  10,000/.  four  per  cent,  bank  annuities  in  satisfaction  of 
the  two  legacies. 

The  defendants,  by  their  answer,  stated,  that  there  was  not,  at  the  date  of 
the  will,  any  stock  called  or  known  by  the  name  of  the  four  per  cent,  annui- 
ties, save  that  stock  in  which  the  testator  held  the  sum  of  59,650/.  and  which 
had  since  been  reduced  to  a  three  and  a  half  per  cent,  slock ;  and  that  there 
was  not,  at  the  then  present  time,  any  stock  known  or  called  by  the  name  of 
the  four  per  cent,  bank   annuities  :  for  that  the  only  stocks,  which  yielded  a 
dividend  of  four  per  cent,  were  either  the  new  four  per  cent,  annuities,  or  the 
four  per  cent,  annuities  of  1826.     Under  these  circumstances,  they  submitted, 
that  the  legacies  would  be  well  satisfied  by  a  transfer  of  12,500/.  and  10,000/. 
three  and  a  half  per  cent,  annuities. 
The  question  in  the  cause  was,  in  what  manner,  and  out  of  what  stock  these 
legacies  were  to  be  satisfied. 
[•220]        Mr.  Preston  and  Mr.  Wharry,  for  the  plainliflfs  : — These  legacies 
are  not  specific  bequests  of  portions  of  stock  which,  at  the  date  of  the 
will,  were  standing  in  the  testator's  name.     They  are  merely  general  legacies, 
measured  in  quantity  by  certain  amount  of  stock  bearing  four  per  cent,  interest, 
instead  of  a  certain  number  of  pounds  sterling.     There  existed  at  the  death  of 
the  testator,  and  there  still  do  exist,  stocks  of  that  denominaton,  and  bearing 
that  rate  of  interest ;  and  the  executors  are  bound  to  purchase  a  suf&cient 
amount  of  one  or  the  other  of  these  stocks  to  answer  the  bequests.     The  object 
of  the  testator  was,  that  an  income  of  a  certain  annual  amount  should  accu- 
mulate during  the  lives  of  his  daughters  respectively,  in  order  to  creaie«a 
fund  which,  at  their  deaths,  might  be  a  provision  for  their  children. 

The  twentieth  section(a)  of  the  5  6.  4,  c.  11,  providing  that  trusts, 
[*221]  affecting  tlie  four  per  cent  bank  annuities  ^thereby  converted,  should 
be  satisfied  by  an  equal  amount  of  the  new  tliree  and  a  half  per  cents, 
does  not  apply  to  the  present  case  ;  that  clause  has  reference  only  to  trusts 
which  then  existed,  and  to  the  wills  of  testators  who  were  then  dead.  Here 
the  testator  lived  some  years  after  the  passing  of  the  act. 

(a)  That  section  enacts,  "  that  all  trusts,  whether  created  by  will  or  otherwise,  and  which  ex- 
isted either  in  the  whole  or  in  part,  and  all  directions  contained  in  any  will  or  devise  or  testamenta- 
ry paper  which  remain  unexeented  at  the  time  of  the  passing  of  this  act,  as  to  any  four  per  cent, 
annuities  which  may  under  this  act  be  converted  into  three  and  a  hatf  per  cent  annuities,  or  as  to 
the  payment  or  distribution  of  any  dividends  thereon,  or  as  to  the  transfer  of  any  such  annuities 
in  any  events  specified  in  any  such  trusts  or  will  or  testamentary  paper,  shall  extend  and  be  deem- 
ed and  construed  in  all  cases  and  in  all  courts  of  law  and  equity  in  the  united  kingdom,  or  else- 
where in  any  dommions  or  territories  belonging  to  his  majesty,  to  extend  and  to  apply  to  all  such 
three  and  a  half  per  cent  annuities,  created  in  lieu  of  any  four  per  cent,  annuities,  subject  to  or 
affected  by  any  such  trusts  or  devises  or  wills  or  testamentary  papers,  for  all  purposes,  and  in  all 
cases  in  which  such  truste  or  to  which  any  such  directions  can  be  made  applicable :  Provided 
always,  that  in  all  cases  in  which  any  proportions  or  parts  of  any  such  four  per  cent,  annuities  are 
required  to  be  transferred  under  any  such,  trusts,  or  under  the  provisions  of  or  directions  contain- 
ed in  any  will,  dovise,  or  testamentary  paper,  or  any  proportion  or  part  of  any  dividends  arising 
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Mr.  Bickersteih  and  fAx.Hayter^  contra  :— The  court  will  look  at  the  state 
of  the  testator's  property,  as  it  was  at  the  date  of  his  will,  in  order  to  ascertain 
his  intention.  Colpoys  v.  Colpnys,(u)  Fonnereau  v.  P(mytz,(b)  Jeacock  v. 
Falkener^ic)  Selwood  v.  MildmaySji)  Crone  v.  Odc//,(e)  The  Attorney  General 
V.  Scriven^{g)  Doe  dem.  Jersey  v.  Smith,{h)  This  testator,  when  he  made 
these  bequests,  was  possessed  of  a  large  sum  of  stock,  which  was  accurately 
described  by  the  words  he  used :  those  words  could  not  at  that  time  be  de- 
scriptive of  any  other  subject ;  and  it  is  impossible  to  doubt  that  what 
he  meant  to  give  was  a  portion  of  that  subject  •which  he  had  thus  ac-  [♦222] 
curately  described, — a  portion  of  that  stock  which  composed  the 
principal  part  of  his  fortune.  In  consequence  of  an  act  of  the  legislature,  that 
stock  has  been  converted  into  a  fund  of  a  different  denominatior),  and  bearing 
a  different  rate  of  interest,  so  that  the  executors  can  no  longer  do  the  very 
thing  which  the  will  prescribes  ;  but  the  obligation  imposed  on  them  will  be 
best  and  most  fully  satisfied  by  giving  to  the  legatees  that  stock  which  the 
legislature  has  substituted  for  the  identical  subject  which  the  testator  meant 
to  give.  It  is  true  that  an  equivalent  for  the  legacies  might  be  found  in  the 
new  four  per  cent,  bank  annuities ;  but  the  testator  has  not  directed  any  such 
stock  to  be  purchased  :  the  new  four  per  cent,  bank  annuities  are  not  the  stocks 
which  he  has  given  or  meant  to  give.  This  will  does  not  manifest  any  pur« 
pose  of  providing  a  yearly  income  for  objects  of  the  testator's  bounty  :  his  in- 
tention was  simply  to  create  two  funds,  which,  at  a  distant  time,  were  to  be 
divided  among  the  individuals  who  might  then  come  within  a  given  description. 

The  Master  of  the  Rolls  was  of  opinion,  that,  if  the  consolidated  4  per 
cent,  annuities  had  remained  at  the  death  of  the  testator  as  they  were  at  the 
making  of  the  will,  the  executors  might  have  satisfied  the  legacy  by  an  invest- 
ment either  in  the  new  four  per  cents,  or  in  the  consolidated  four  per  cents. : 
that,  the  latter  stock  being  gone,  they  were  still  at  Uberty  to  invest  the  legacy  in 
the  new  four  per  cents. ;  and  that  the  legatees  were  entitled  to  have  the  invest- 
ment made  in  a  stock  bearing  four  per  cent,  interest.!  1] 

(a)  Jac.  451.  (b)  1  Bro.  C.  C.  473.    (c)  1  Bro  C.  C.  295.    (d)  a  Veas  30& 

(«)  1  Ball  &.  Beattie,  449.  (g)  Decided  by  Lord  Eldon  but  not  reported,    (h)  2  Brod.  &,  Bing.  553. 

from  and  out  of  such  four  per  cent,  annuities  are  required  to  be  paid  or  distributed,  the  transfer  of  a 
like  amount  of  three  and  a  half  per  cent  annuities,  and  the  payment  and  distribution  of  dividends 
at  the  rate  of  three  and  a  half  per  cent  instead  of  four  per  cent,  upon  the  capital,  shall  be  and 
be  deemed  and  taken,  in  all  courts  and  for  all  purposes,  to  be  a  due  execution  of  such  trusts,  or 
of  the  directions  contained  m  any  will  or  testamentary  paper,  and  shall  fully  discharge  the  trustee 
or  executor  or  executors  making  the  same,  who  are  hereby  declared  to  be  and  are  hereby 
fully  indemnified  in  respect  of  such  execution  of  any  such  trusts  and  execatoxship  as  afore- 
said." 

[1]  In  the  report  of  this  case  in  Taml.  407, 412,  the  Master  of  the  Rolls,  Sir  John  Leach,  is  re- 
presented to  have  said — ^giving  a  satisfactory  reason  for  his  decision  : — "  Had  they  [the  bank  an- 
nuities] remained  in  the  pame  state,  the  executors  would  have  provided  for  the  legacies  in  the  one 
fund  or  the  other ;  for  the  only  objectthe  testator  had  was  witJi  respect  to  the  income,  and  it  would 
be  indifferent  to  the  intention  of  the  testator  whether  the  investment  was  in  the  one  fund  or  the 
other.    Now  one  of  these  funds,  that  of  1780,  is  since  gone,  it  having  been  converted  into  three  and 
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The  decree  was  as  follows  : — ''  His  honor  doth  declare  that  the  in- 

[*223]    vestment  of  a  sufficient  part  of  the  personal  estate  of  Joseph  ^Sladen, 

the  testator,  in  the  purchase  of  12,000/.  four  per  cent,  bank  annuities, 

and  10,000/.  four  per  cent,  bank  annuities,  is  to  be  made  in  the  fund  called  the 

new  four  per  cent,  annuities." 

Reg.  Lib.  1829.  A.  808. 


Paynb  t).  Low. 


Rolls.— 1830 ;  Febraary  5. 

Dividends,  to  which  infants  were  entitled,  ordered,  without  a  reference,  to  be  paid  to  their  father 
for  their  maintenance ;  the  parties  beln^  poor,  and  the  property  of  small  amount 

Four  infants,  the  children  of  a  weaver,  whose  wages  were  about  245.  a 
week,  were  entitled  to  a  yearly  income  of  14/»  5s. 

A  petition  was  presented,  praying  that  the  dividends  might  be  paid  to  the 
father  for  their  maintenance :  and,  on  behalf  of  the  petitioners,  it  was  asked 
at  the  bar,  that,  in  consideration  of  the  smallness  of  the  property  and  the 
poverty  of  the  parties,  the  order  might  be  made  without  a  reference  to  the 
master. 

The  Master  op  the  Rolls  made  the  order  without  a  reference.[l] 

a  half  per  cents. ;  but  the  destruction  of  that  fund  does  not  prevent  the  executors  from  making  the 
investment  in  the  remaining  fund."  A  testator  gave  a  legacy  of  SO^OOOZ.  in  "  the  joint  stock  of  the 
four  per  cent,  bank  annuities,  transferrable  at  the  bank  of  England,  commonly  called  four 
per  cent  bank  annuities ;" — the  only  four  per  cent  bank  annuities  existing  at  the  date  of  his  will 
were  reduced  to  three  and  a  half  per  cents. ;  afterwards,  and  before  his  death,  a  new  stock  of  four 
per  cent,  bank  annuities  was  created : — as  the  will  speaks  at  the  death  of  the  testator,  and  the  in- 
tention was  plain  to  provide  for  the  legatee  an  income  of  800/.  it  was  held  that  he  was  entitled  to  a 
sum  of  2000L  in  the  then  existing  four  per  cent  bank  annuities.  Sheffield  v.  The  Earl  of  Ctneu' 
try,  2  RusB.  &  M.  317.  As  to  the  operation  of  statutes  for  the  converrion  of  stocks,  upon  obliga- 
tions and  contracts,  see  ibid.  Milward  v.  Milward,  3  Myl.  &  K.  311.  As  to  change  in  the  rate 
of  currency.  Holmes  v.  Holmee,  poet,  690. 

[1]  As  to  appointment  of  committee  of  lunatic,  without  reference,  see  ante,  Ex  parte  Farrow, 
113.    Of  guardian  of  infant ;  Barry  v.  Barry,  1  Moll.  213. 
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♦Baker  v.  Bent.[1]  [•224] 

RoLL«— lg30;  FebroaryS. 

A  revenion  depending  upon  the  contingency  of  the  tenant  for  life,  who  was  nxty-three  yean  a( 
age  and  a  bachelor,  dying  without  ianie,  is  not  the  nubject  of  eetimate  or  calculation. 

Bat  the  purchaser  of  this  revenion  haying,  in  his  treaty  with  the  render,  proposed  to  deduct  one- 
half  of  the  reversion  in  respect  of  such  coatingenoy,  and  the  treaty  having  been  concluded 
upon  that  basis,  the  court,  as  between  the  vendor  and  purchaser,  wiU  value  the  oontingeucy 
accordingly. 

The  bill  was  filed  to  flet  aside  the  sale  by  the  plaintiff's  wife  and  her  for- 
mer husband,  of  her  reversionary  interest  in  four  undivided  eleventh  shares 
of  a  wharf  and  adjacent  premises,  which,  at  the  time  of  the  contract,  were  in 
the  occupation  of  the  defendant  as  tenant,  and  had  ever  since  continued  to  be 
in  his  occupation.  The  relief  was  prayed  on  the  groundi  that  the  purchaser 
had  not  given  the  fair  value  for  the  property. 

The  reversion,  which  was  the  subject  of  the  sale,  was  expectant  on  the 
death  of  James  Roby,  who  was  tenant  for  life,  and  on  failure  of  his  issue 
male,  and  was  to  be  reduced  to  less  than  the  four  eleventh  shares,  in  the  event 
of  his  leaving  issue  female,  or  of  there  being  issue  of  his  sister  Elizabeth 
Roby.  In  1817,  James  Roby  was  unmarried,  and  had  no  issue,  and  was 
sixty-three  years  of  age.  His  sister,  also,  who  was  only  four  years  younger, 
had  no  issue,  and  was  unmarried. 

The  female  plaintiff  was  at  that  time  the  wife  of  a  person  who  had  been  a 
writing  clerk  in  a  solicitor's  office,  but,  in  consequence  of  the  loss  of  sight, 
had  been  for  some  time  without  any  regular  means  of  liveUhood ;  and  she 
and  her  family  were  in  extreme  distress.  In  March,  1817,  a  proposal  on  her 
behalf  was  made  to  the  defendant,  to  purchase  her  reversionary  interest ;  and 
he,  after  some  correspondence,  agreed  to  give  550Z.  for  it.  This  treaty  pro* 
ceeded  on  the  supposition  that  the  reversion  was  not  subject  to  any  contin« 
gency,  but  was  to  take  effect  absolutely  on  the  death  of  the  tenant  for 
life.  In  July,  1817,  the  abstract  of  title  was  delivered ;  and  •the  [•225] 
mistake  as  to  the  nature  of  the  interest  being  discovered,  the  defen- 
dant stated,  that,  in  consequence  of  the  contingency  to  which  the  reversion 
was  subject,  he  should  give  only  one-half  of  the  sum  he  had  before  offered. 
On  the  2d  of  August  the  agreement  was  signed,  fixing  the  price  at  275/. ;  and 
it  was  shortly  afterwards  carried  into  effect. 

£lizabeth  Roby  died  in  1821  ;  James  Roby  the  tenant  for  life,  died  in 
1822 ;  and  the  reversion  then  fell  into  possession. 

The  present  bill  was  not  filed  till  1828 ;  but,  in  the  intervening  period, 
many  applications  had  been  made  to  the  defendant  to  give  up  his  purchase. 

In  1817,  the  defendant  occupied  tlie  entirety  of  the  premises  at  a  rent  of 

[1]  8.  C.  TamL  36^ 
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220/.  165.,  which  was  at  the  rate  of  80/.  65.  for  four-elevenths.  In  the  ne- 
gotiation for  the  purchase,  his  solicitor,  in  a  letter  written  by  his  request  to 
the  plaintiffs  agent,  staled  the  proportion  of  the  rent  paid  for  four-elevenths 
to  be  only  70/.  But  the  bill  did  not  charge  that,  in  the  treaty,  there  had 
been  any  misrepresentation  of  the  rental.  On  the  death  of  the  tenant  for 
life,  in  1822,  the  defendant  took  a  new  lease  of  the  other  undivided  shares  of 
the  premises,  at  a  yearly  rent  which  was  at  the  rate  of  about  152/.  for  four- 
elevenths.  But  he  alleged  by  his  answer,  that  he  was  induced,  by  local  and 
personal  circumstances,  to  give  for  the  shares  not  purchased  by  him  a  rent 
exceeding  the  actual  value. 

Several  witnessed  were  examined  as  to  the  value  of  the  reversionary  inte- 
rest in  the  premises,  subject  to  the  contingency  ;  and  all  agreed  in  representing 
it  as  greatly  more  than  the  price  which  had  been  paid.    Putting 
[•226]    aside  the  contingency  of  issue  of  the  tenant  for  life  or  *his  sister,  the 
reversion  of  the  plaintiffs  four-elevenths  was  estimated  as  worth,  in 
1817,  about  2600/. 

Mr.  Pemberton  and  Mr.  Moore^  for  the  plaintiff: — It  is  the  settled  law 
of  the  court,  that  the  purchase  of  a  reversion  cannot  be  sustained,  unless  the 
purchaser  shows  that  he  gave  a  full  Value  for  it.  Gowland  v.  De  Faria,{a) 
Hincksman  v.  Smith. (b)  Here,  not  only  has  the  purchaser  failed  to  prove 
that  he  has  given  the  full  value,  but  the  negative  is  clearly  made  out.  In 
fact,  for  275/.,  paid  partly  in  1817,  and  partly  in  1818,  he  acquired  from  1822, 
the  absolute  fee  of  property  worth  upwards  of  150/.  a  year.  The  mere  state- 
ment of  the  transaction  shows  that  it  comes  within  the  class  of  contracts 
which  this  court  will  not  permit  to  stand. 

Besides,  it  is  clear  that  advantage  was  taken  of  the  distressed  situation  of 
the  vendors,  and  their  want  of  accurate,  information  concerning  the  value  of 
the  property.  In  the  negotiation,  the  solicitor  of  the  defendant  represented 
to  them  that  the  rent  paid  for  the  share  of  the  premises  to  which  their  interest 
extended  was  only  70/.  a  year ;  and  the  contract  must  have  proceeded  on 
their  belief  that  his  representation  was  true.  In  fact,  the  proportion  of  the 
rent  for  the  four-elevenths  was  upwards  of  80/.  Thus,  a  reversion  of  80/.  a 
year,  was  sold  under  a  notion,  infused  by  the  purchaser  into  the  mind  of  the 
vendor,  that  it  was  a  reversion  of  only  70/.  Such  a  misrepresentation  affords 
in  itself  a  sufficient  ground  for  setting  the  sale  aside. 

Mr.  Bickersteth  and  Mr.^  Beames,  for  the  defendant : — The  bill  does  not 
allege  that  there  was  any  misrepresentation  by  the  defendant,  or  that 
[•227]    the  vendor  was  *ignorant  of  the  actual  amount  of  the  rent:  in  fact, 
she  had  in  her  possesson  a  copy  of  an  answer  filed  in  1814,  by  the 
tenant  for  life  to  a  bill  in  chancery,  in  which  the  rent  paid  by  Bent  was  ac- 
curately stated. 
The  ordinary  principle  cannot  be  applied  to  a  case  liti^tbis,  because  it  is 

(a)  17  Ves.  20.  {b)  3  Rusb.  433.     IL  \ 
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impossible  to  estimate  the  value  of  the  contingency  on  which  the  reversion 
was  expectant.  The  value  of  a  reversion,  to  take  effect  on  the  death  of  a 
person  of  a  given  age,  is  a  matter  of  calculation  ;  but  there  is  no  arithmetic, 
which  can  estimate  the  probability,  whether  a  certain  individual  will  marry  or 
not,  and  whether,  if  he  marries,  he  will  have  issue.  The  court  cannot  set  a 
value  on  such  a  contingency ;  and,  therefore,  it  cannot  interfere  with  the  trans- 
action, on  the  ground  that  the  full  value  was  not  paid. 

Mr.  Pemberton^  in  reply  : — There  is  no  authority  which  says,  that  the  gen- 
eral rule  with  respect  to  the  sale  of  reversions  does  not  apply  to  reversions 
expectant  on  failure  of  issue  of  this  or  that  person.  In  an  unreported  case 
of  Whichcote  v.  Graham,  the  sale  of  such  a  reversion  was  impeached,  on  the 
ground  that  the  full  value  was  not  given  for  it.  The  master,  to  whom  a  refer- 
ence on  the  subject  of  the  value  was  directed,  reported  that  it  was  worth  a  cer- 
tain sum,  which  was  very  little,  though  somewhat,  below  the  price  actually  paid. 
The  court,  deeming  the  difference  too  inconsiderable  to  bring  the  case  within 
the  rule,  refused  to  set  aside  the  transaction ;  and,  on  an  appeal,  the  decree 
was  affirmed  by  the  present  Lord  Chancellor  :  but  no  person  attempted  to  say 
that  the  doctrine  of  under  value  was  not  applicable  to  a  dealing  for  a  re- 
version expectant  on  a  failure  of  is8ue.(a)  There  is,  no  doubt,  *more  [*228] 
difficulty  in  estimating  the  value  of  such  reversions,  than  where  the 
contingency  is  mere  matter  of  arithmetical  computation  :  but,  still,  they  are 
bought  and  sold  ;  their  value  is  estimated  de  facto,  and  is,  therefore,  capable 
of  estimate.  In  the  present  case  the  court  has  no  occasion  to  perplex  itself 
as  to  the  value  of  the  contingency,  so  far  as  that  value  depended  on  the  pos- 
sibiUty  of  the  existence  of  such  issue  as  would  exclude  the  reversioner ;  for  the 
plaintiff  (defendant]  has  himself  furnished  the  rule  by  which  that  contingency 
is  to  be  estimated.  When  he  considered  the  reversion  to  be  a  reyersion  cer- 
tain, expectant  on  the  death  of  James  Roby,  he  was  willing  to  give  550/. ; 
when  he  discovered  the  contingency  to  which  the  interest  was  subject,  he  re- 
duced his  offer  to  one-half  of  that  sum.  We  have,  therefore,  his  admission, 
that  the  contingent  reversion  was  worth  one-half  of  what  would  have  been 
its  fair  price,  if  it  had  been  an  absolute  reversion,  expectant  on  the  death  of 
James  Roby.  The  value  of  the  absolute  reversion  is  a  matter  of  strict  calcu« 
lation ,  and,  consequently,  tlie  value  of  the  contingent  reversion,  at  least  as 
against  this  defendant,  may  be  ascertained  accurately. 

Besides,  even  if  it  were  impossible  to  ascertain  the  value  of  a  reversion 
dependant  on  a  particular  contingency,  it  might  nevertheless  be  shown  that  it 

(a)  In  Henley  t.  Axe  (S  Bro.  C.  C.  17,  and  2  Swans.  141,  n.)  the  bill  was  filed  to  set  aside  the 
sale  of  a  reverrionary  interest  expectant  on  the  decease  of  the  plaintifi'  uncle  without  issue.  On 
the  application  of  the  defendants,  and  with  the  consent  of  the  plaintifis,  a  reference  as  to  the 
adequacy  of  the  consideration  was  directed ;  the  master  reported  in  favor  of  the  defendants ;  and, 
exceptions  to  the  report  being  oyeiniled,  the  bill  was  finally  dismissed.  See  also  Ex  parte  Tindal 
in  the  M  tter  of  Gibbins,  (Montagu  and  Macarthur,  415,)  and  Ex  parte  Eagle  ia  the  Matter  of 
Oibbinet  ibid.  423.  / 


230  CASES  IN  CHANCERY. 

IKIO.— Baker  v.  Bent. ___^ 

was  sold,  and  must  have  been  sold,  for  less  than  it  was  fairly  worth.  Admit 
that  no  computation  can  be  made  of  the  fair  price  of  a  reversion  of 
[•229]  80/.  a  year,  expectant  on  the  Meath  of  James  Roby  and  of  his  sister 
without  issue,  still  it  is  certain  that  such  a  reversion  must  be  worth 
more  than  a  similar  reversion  of  70/.  a  year,  and  worth  less  than  a  similar  rever- 
sion of  150/,  a  year.  Now,  the  sale  proceeded  on  the  supposition  that  the  rent 
of  four  elevenths  of  the  premises  was  70/.  a  year,  when,  in  fact,  it  was  80/.  a 
year.  And  even  if  the  vendor  had  been  aware  that  the  pent  paid  under  the 
existing  lease  was  at  the  rate  of  80/.  a  year,  he  would  not  have  been  treating 
on  the  basis  of  the  fair  value  of  the  property  ;  for,  within  five  years  from  the 
date  of  the  contract,  the  defendant  took  a  lease  of  other  undivided  shares  of 
the  premises,  at  a  rent  which  was  nearly  double  of  that  rate.  It  is  impossible, 
therefore,  that  a  fair  price  could  have  been  given  for  this  reversion,  because 
the  treaty  proceeded  upon  an  estimate  of  the  yearly  value  of  the  j^perty 
which  was  far  below  the  truth. 

The  Master  of  the  Roli«s  :— 'The  probability  that  a  bachelor  of  siyty- 
three  will  marry  and  have  issue,  depending  upon  the  peculiar  habits  and  dis- 
position of  the  party,  and  the  accidents  of  life,  is  not  the  subject  of  estimate 
or  calculation  ;  and  I  put  out  of  my  consideration  all  evidence  which  affects 
to  set  a  value  on  that  contingency. 

The  plaintiffs  have  not  in  their  bill  alleged  that  there  was  any  misrepresen- 
tation with  respect  to  the  rental.  If  it  had  been  alleged,  the  defendant  might 
have  explained  and  disproved  it.  I  cannot,  therefore,  infer  misrepresentation 
merely  from  the  expression  used  in  the  letter  of  the  defendant's  agent* 

It  appears  that,  on  the  death  of  the  tenant  for  life  in  1822,  the  de- 
[•230]  fendant  agreed  to  pay  the  other  proprietors  •a  rent  for  their  shares  at 
the  rate  of  150/.  for  four  elevenths.  He  asserts  that  this  was  much 
more  than  the  actual  market  value,  and  it  may  have  been  so ;  but  it  certainly 
affords  a  presumption,  that,  at  the  time  of  the  contract,  the  premises  were 
worth  more  than  the  existing  rent  of  220/.,  and  affords  a  strong  ground  for  an 
inquiry,  what  was  the  value  of  the  reversion  of  the  female  plaintiff  at  the 
time  of  the  agreement  ?  I  mean  the  value  of  the  reversion  without  regard  to 
the  contingency  ;  for  though,  generally  speaking,  such  a  contingency,  as  I  have 
already  stated,  is  not  the  subject  of  estimate  or  calculation,  yet,  in  this  parti- 
cular case,  the  defendant  has  himself  furnished  a  rule  by  which  to  estimate 
that  contingency.  At  the  beginning  of  the  treaty,  the  defendant  was  not 
aware  that  such  a  contingency  existed,  and  he  put  a  value  upon  the  plaintiff's 
share,  as  if  the  reversion  were  certainly  to  take  effect  upon  the  death  of  the 
tenant  for  life.  When  he  afterwards  discovered  the  contingency,  he  proposed 
to  deduct  one  half  of  the  sum  he  had  just  offered  ;  and  that  proposal  was  ul- 
timately the  basis  of  the  agreement.  He  was  well  acquainted  with  the 
tenant  for  life,  who  was  his  landlord  ;  and,  his  proposal  admitting  that,  under 
all  tlie  circumstances^  one  half  of  the  value  of  the  reversion  was  a  fair  deduc- 
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tion  in  respect  of  tbe  contingency^  he  cannot  complain  that  the  court  adopts 
the  rule  which  governed  his  own  conduct  in  the  treaty. 

Upon  the  whole,  therefore,  I  think  the  injustice  of  the  case  will  be  reached 
by  referring  it  to  the  master  to  inquire  and  state  what  was  the  value  of  four 
elevenths  of  tb^  reyersion  at  the  time  of  the  agreement,  supposing  it  had 
been  to  take  effect  certainly  at  the  death  of  the  tenant  for  life,  and  by 
declaring  that  one-half  of  such  value  is  to  be  deducted  in  respect  of  the  con- 
tingency.[l] 

*In  this  case,  five  years  elapsed  after  the  agreement,  and  before  [*2dl] 
the  death  of  the  tenant  for  life,  without  issue,  and  no  complaint  was 
made  qn  the  part  of  tbe  plaintiffs,  who  appear  not  to  have  disputed  the  con- 
tract, until  the  contingency  happened  in  their  favor.  I  give  no  costs,  there- 
fore, to  the  bearing ;  and  shall  reserve  the  consideration  of  further  directions 
and  subsequent  costs,  until  after  the  master  shall  have  made  his  report. 


DOYB  V,  EVER4RI>. 


RouA~1830 ;  Febraary  11. 

If  one  of  two  penong  named  tniateea  and  executors,  diflclaims  and  renouncei,  aiSd  aftenvardff 
poflseasee  himself  of  assets  as  the  agent,  of  tbe  other,  who  has  aceepted  the  trust  and  prored 
the  wiU,  he  does  not  thereby  become  accountable  as  a  trustee  and  executor,  and  ought  not 
to  be  made  a  party  to  a  suit  for  the  administration  of  the  astate. 

The  testator,  who  was  a  farmer,  appointed  Everard  and  Manby  his  trus- 
tees and  executors.  At  a  meeting  of  the  family,  held  immediately  after  the 
testator's  death,  Everard  stated,  that,  as  he  was  a  creditor  of  the  deceased, 
he  had  better  not  act  and  it  was  agreed  that  the  opinion  of  counsel  should 
be  taken  on  the  point.  Counsel  advised  him  not  to  act;  and,  on  the  2ist 
of  February,  he  executed  a  deed  of  disclaimer  as  to  the  real  estate,  and  re- 
nounced probate  in  the  ecclesiastical  court.  However,  as  Manby,  who  alone 
proved  the  will,  was  unacquainted  with  the  management  of  farming  stock, 
or  with  its  value,  Everard  took  an  active  part  in  the  conversion  of  the  assets 
into  money  :  but  he  stated,  that  he  did  so  merely  as  the  agent  of  Manby  ; 
and  that  he  paid  to  him,  or  applied  according  to  his  direction,  and  accounted 
to  him  for,  all  the  moneys  which  had  thus  come  into  his  hands. 

Under  these  circumstances  Everard  had  been  made  a  party  defendant  to  a 
suit  for  the  administration  of  the  assets  ;  and  the  question  was,  whether  he 
was  a  necessary  or  proper  parly. 

[1]  As  to  sale  of  expectant  or  reversioQary  interests,  see  Lloyd  &  6.  74,  75,  note.  The  Earl 
of  Portmore  v.  Taylor,  4  Sim.  18S.  As  to  inadequacy  of  price.  Ibid.  3  Ruas.  435,  n.  1.  Seymour 
▼.  Delaneey,  3  Cow.  445.  WiUiamaon  ^v.  DaU,  3  Johns.  Ch.  Rep.  293.  Maddeford  v.  Auat- 
wUk,  1  Sim.  89. 
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[•232]  *Mr.  Treslave,  and  Mr.  Skirrow,  for  the  plaintiff,  cited  Read  v. 
Truelove^a)  and  contended,  that  Everard,  having  possessed  himself 
of  the  assets,  became  accountable  as  executor  and  trustee,  notwithstanding 
his  disclaimer  and  renunciation,  and  that  it  was  not  competent  to  him  to  refer 
his  possession  to  his  supposed  delegated  character  of  agent.* 

Mr.  Bickersteth  and  Mr.  Rolfy  contra,  submitted,  that  Ererard  had  inter- 
meddled with  the  assets  only  as  the  agent  of  Manby,  to  whom  alone  he  was 
accountable,  and  not  to  Manby's  cestuis  que  trust. 

The  Master  of  the  Rolls  was  of  opinion  that  Everard  had  not  acted  as 
trustee  and  executor ;  and  that  he  ought  not  to  have  been  made  a  party. 
The  bill  was  therefore  dismissed  as  against  him  with  co8ts.[l] 


Fowler  t;.  Garlike. 


Rolls.— 1830 ;  Febroary  16. 

Where  the  trust  is  too  vague  for  the  court  to  execute  the  next  of  kin  are  entitled. 

A  testatrix  bequeaths  the  residue  of  her  property  to  her  executors,  upon  trust  to  dispose  of 
the  same  at  such  times  and  for  such  purposes  as  they  should  think  fit ;  it  being  her  intention 
that  the  distribution  thereof  should  be  left  entirely  to  their  discretion ;  held,  that  the  executors 
Were  trustees  of  the  residue  of  the  property  for  the  next  of  kin  of  the  testatrix. 

Sarah  Hatrell,  after  bequeathing  to  Bennett  Garlike  300  guineas,  and 
to  Thomas  Browne  100  guineas,  and  giving  legacies  to  various  persons  who 
were  distantly  related  to  her,  disposed  of  the  residue  of  her  property  in  the 
following  manner : — "  And  whereas  I  have  the  power  to  dispose  by  will 
of  the  sum  of  2000Z.  which  my  executors  will  be  entitled  at  iny  de- 
[•233]  cease  to  receive  from  the  executors  of  Mr.  Thomas  •Hatrell  of  New- 
castle under  Lyne  ;  now  I  do  hereby  direct  that  the  annual  interest 
or  dividends  thereof  shall  be  paid  and  applied,  at  the  discretion  of  my  exe- 
cutors, to  and  for  the  use  of  my  sister,  Mrs.  Dorothy  Hatrell,  during  her 
life ;  and  as  to  the  said  principal  sum  of  2000/.  (subject  to  such  my  said 
sister's  life  interest  therein,)  and  all  and  singular  other  my  estate  and  effects 
whatsoever  and  wheresoever,  real  and  personal,  not  hereinbefore  disposed 
of,  and  every  part,  share,  or  interest  therein  respectively,  of  or  to  which  I 
now  am,  or  at  the  time  of  or  immediately  before  my  decease  shall  be,  pos- 
sessed or  entitled,  in  possession,  expectancy,  or  otherwise  howsoever,  or 
whereof  I  have  the  power  to  dispose  in  any  wise,  I  give,  devise,  and  be- 
queath, limit,  appoint,  and  dispose  of  the  same  and  every  parcel  thereof 
respectively,  to  the  said  William  Bennet  Garlike,  and  Reverend  Thomas 
Brown,  to  hold  to  them,  their  heirs,  executors,  and  administrators,  accord- 

(a)  Ambler,  417. 

[1]  Vide  Daviay,  Spurling,  ante,  64. 


CASES  IN  CHANCERY.  285 

1830.-^Fowler  v.  Gwlike. 

ing  to  the  nature  and  tenure  of  such  property,  upon  trust  to  dispose  of  the 
same  at  such  times  and  in  such  manner,  and  for  such  uses  and  purposes 
as  they  shall  think  fit,  it  being  my  will  that  the  distribution  thereof  shaJl  be 
left  entirely  to  their  discretion."  She  then  appointed  Garlike  and  Brown 
her  executors,  empowering  her  said  trustees  and  executors  to  convert  all 
her  property  into  money,  and  to  invest  the  proceeds  on  securities,  which 
they  were  to  vary  at  pleasure^  and  directing  that  each  should  be  accountable 
only  for  his  own  receipts. 

The  bill  was  filed  by  persons  to  whom  legacies  had  been  given,  claiming 
to  be  entitled  beneficially,  as  next  of  kin  of  the  testatrix,  to  the  residue  of  her 
property. 

Mr.  Tinney  and  Mr.  Skitrow,  for  the  plaintiffs : — It  is  evident  from  the 
language  of  the  will  that  Oarlike  and  Btown  were  not  to  take  the 
residue  beneficially ;  *they  were  to  be  trustees  for  some  person  or    [•234] 
other,  and  for  some  purpose  or  another  ;  but  who  those  persons  are, 
or  what  that  purpose  is,  the  testatrix  has  not  explained.    The  objects  of  the 
trust  being  thus  left  uncertain,  the  residue  must  be  considered  as  not  disposed 
of,  and  will  go  to  the  next  of  kin»     Vezey  v.  JamsoUiia)  Motice  v.   The 
Bishop  of  Durhamy{b)  James  v.  Allen.{c) 
Mr.  Bickersteth  and  Mr.  Turner^  for  the  defendants  in  the  same  interest. 
Mr.  Pemberton  and  Mr.  ChandleeSf  for  Garlike  and  Brown:— In  the  cases 
cited  some  object  of  benevolence  or  charity  was  pointed  out  distinctly.     Here, 
to  use  the  words  of  Sir  William  Grant,  in   Gibbs  v.  Rumseyy{d)  we  have 
"  nothing  but  a  purely  arbitrary  pdwer  of  disposition,  according  to  a  discre- 
tion which  no  court  can  either  direct  or  control."     "  It  is  not  to  be  contended," 
adds  that  great  judge,  ''  that  if  the  words  were,  '  to  be  disposed  of  according 
to  their  discretion,'  that  would  have  qualified  the  preceding  gift."    This  is 
almost  in  terms  the  case  which  Sir  W.  Grant  contemplated. 

The  words  of  the  bequest  give  the  absolute  beneficial  interest  to  the  execu- 
tors :  they  are  to  dispose  of  the  residue  for  such  uses  as  they  shall  think  fit. ; 
the  distribution  of  it  is  left  entirely  to  their  discretion.  Such  powers  amount 
to  a  complete  right  of  property,  and  words  so  express  must  exclude  any  trust 
for  the  next  of  kin.  What  is  there  to  hinder  a  testator  from  giving  his  pro*, 
perty  to  such  persons  or  person  as  a  certain  individual  shall  think  fit 
to  select  ?  "  Supposing,"  says  *Sir  William  Grant,  in  Gibbs  v.  Rum-  [*235] 
seyy{e)  *'  the  testatrix  after  this  gift  to  the  executors,  had  requested 
them  to  give  the  residue  to  such  persons,  and  in  such  manner,  as  they  may 
think  proper  and  expedient,  there  would  have  been  no  trust,  notwithstanding 
the  words,  on  account  of  the  uncertainty  of  the  object.  It  is  said  the  testa- 
trix meant  the  executors  to  give  this  property  to  somebody,  and  not  to  enjoy 
it  themselves :  but  that  might  be  said  in  every  case  of  a  bequest  to  give  to 

(a)  1  Sim.  &  Stu.  69.  {b)  9  Ves.  399.    10  Ves;  532.  (e)  3  Mer.  17. 

{d,  2  Yes.  &,  B.  397.  (e)  2  Yes.  &  B.  298. 
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objects  not  distinctly  specified,  and  in  every  case  of  a  general  power  of  ap« 
pointment.  It  would  be  necessary  to  show  that  these  executors  not  only 
cannot  enjoy  it  themselves,  but  have  no  right  to  appoint  it  to  others ;  as, 
whether  they  have  the  absolute  property  or  only  a  power  to  appoint  the  resi- 
due, still  the  claim  of  the  heir  or  next  of  kin  is  premature,  until  it  shall  be 
seen  whether  any  appointment  will  be  made.  It  was  insinuated  in  the  argu- 
ment that  this  was  probably  a  secret  trust  for  charity.  If  that  were  so,  it 
would  be  void  ;  but  there  is  nothing  in  the  case  entitling  me  to  form  such  a 
conclusion.  Therefore  neither  the  heir  nor  the  next  of  kin  has  a  right  to  call 
upon  the  executors  to  account  for  the  residue."  These  dicta  of  Sir  William 
Grant  dispose  of  the  present  question. 

However,  if  it  be  considered  that  there  is  in  this  will  enough  to  indicate  an 

intention  that  the  executors  were  to  apply  the  property  to  purposes  of  charity 

and  benevolence,  they  will  be  most  ready  to  concur  in  such  an  employment 

-  of  the  funds  either  under  the  direction  of  the  court  or  in  the  exercise  of  their 

own  discretion. 

The  Master  oV  trb  Rolls  was  of  opinion  that  this  was  a  plain  trust, 
but  too  uncertain  for  a  court  to  execute,  and  declared  the  next  of  kin  entitled 
to  the  residuary  e6tate»[l] 


[•236]  ♦Watson  v.  Reid  [2] 

Rolls.— 1830 ;  Fcbraary  18. 

The  plaintiii,  the  vendor,  having  hotloe  from  the  purchaser  that  the  latteif  abandoned  his  contract, 

did  not  file  his  bill  for  specific  performanoe)  till  about  a  year  afterwards :  the  bill  was  dismissed  on 

the  ground  of  unreasonable  delay. 

In  June,  1826,  the  defendant  entered  into  a  contract  to  purchase  some 
houses  from  the  plaintiff.  An  abstract  was  delivered  ;  and  a  correspondence 
with  respect  to  the  title  took  place.  But,  on  the  7th  of  April,  1827,  the  de- 
fendant gave  notice  to  the  vendor  thaf  he  objected  to  the  title,  and  abandoned 
the  contract;  and  on  the  Ist  of  May  following,  he  demanded  a  return  of  his 
deposit.  The  plaintiff  refused  to  return  the  deposit,  but  did  not  take  any 
steps  to  enforce  the  contract  until  the  25th  of  April,  1828,  when  he  filed  his 
bill  fof  a  specific  performance. 

Mr.  Hayter,  for  the  defendant,  submitted,  that  a  vendor,  who,  after  the  pur- 
chaser had  given  notice  that  he  abandoned  the  contract,  allowed  so  long  a  pe- 

[1]  When  a  trust  is  void  for  uncertainty,  see  further  Ommaney  v.  Butcher ^  Turn.  &>  R  260. 
Truateeft  of  Baptist  Association  v.  HarVs  ExWa,  4  Wheat  1.  Ellis  y.  Selbyt  1  Myl.  &  Cr.  286. 
S.  C.  7  Bim.  352.  Stubhs:^.  Sargon,  3  Myl.  &  Cr.  507.  S.  C.  2  Keen,  255.  Wood  y.  Cox,  2 
Myl.  &.  Cr.  684.  S.  C.  1  Keen,  317.  When  an  executor,  6lg  takes  beneficially,  see  Uames  v. 
homes,  2  Keen,  646, 653,  note,  and  oases  there  cited. 

[2]  S.C.Taml.281. 
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riod  to  elapse  without  taking  any  step  to  enforce  performance,  was  not  entitled 
to  the  assistance  of  a  court  of  equity,  and  ought  to  be  left  to  his  remedy  at 
law.  The  inactivity  of  the  vendor  might  further  be  considered  as  acqui- 
escence in  the  abandonment  of  the  contract ;  and  the  situation  of  the  pur- 
chaser might  have  been  materially  different,  if  the  attempt  to  compel  the  per- 
formance of  the  contract  had  been  made  without  delay. 

Mr.  Preston  and  Mr.  Ching,  contra : — It  is  of  course  that  there  should  be  a 
reference  of  the  title  to  the  master.  Never  till  now  was  it  sugge^ed,  that  a 
vendor,  who,  instead  of  rushing  instantly  into  a  suit,  waited  for  nine  or  ten 
months  before  he  took  that  step,  thereby  lost  his  right  to  the  assist- 
ance of  a  court  •of  equity.  As  the  vendor  was  always  ready  and  [•237] 
willing  to  perform  the  contract,  and  to  make  a  good  title  to  the  pre- 
mises, the  notice  of  abandonment  was  of  no  avail.  Delay  may  with  more 
reason  be  imputed  to  the  purchaser,  who  has  not  attempted  to  enforce  the  re- 
turn of  his  deposit,  than  to  the  vendor,  who  allowed  a  year  to  elapse  before 
he  filed  his  bill. 

The  Master  of  the  Rolls  dismissed  the  bill  with  costs,  on  the  ground 
of  unreasonable  delay  in  filing  it.[l] 


Barton  v.  Tatters  all.  [2] 

ROLL&--1830 ;  February  15, 23. 

A  penoH)  who  had  taken  the  benefit  of  the  act  for  the  relief  of  insolvent  debtors,  first  in  1814 

and  a  second  time  in  1820,  died  in  1826,  leaving  assets  more  than  sufficient  for  the  payment  of 

all  the  debts  which  he  had  contracted  subsequently  to  his  second  insolvency :  Held, 
That  the  assets  ought  to  be   applied  in  payment  first  of  these  subsequent  debts ;  and  secondly 

of  the  debts  scheduled  under  the  second  insolvency ;  and,  thirdly  of  the  debts  scheduled  under 

the  first  insolvency : 
That  a  court  of  equity  had  jurisdiction  so  to  administer  the  fund :  and 
That  the  right  of  the  creditors  to  such  relief  was  not  affected  by  the  statute  of  limitations. 

On  14th  of  September,  1814,  Phillip  Jacobs  took  the  benefit  of  the  act 
then  in  force  for  the  relief  of  insolvent  debtors,  and  was  discharged  by  the 
insolvent  debtors'  court. .  The  schedule,  which  on  that  occasion  was  annexed 

[1]  Vide  2  Keen,  227,  n.  2  Story's  Eq.  Juris,  §  771,  and  cases  there  cited.  "  The  question  which 
has  been  discussed  in  this  case  is,  whether  the  defendant  remains  under  any  obligation  to  perform 
the  agreement  He  says  he  does  not,  &c.  Now  as  I  have  before  stated,  where  the  contract  and  the 
circumstances  are  such,  that  time  is  not  in  this  court  considered  to  be  of  the  essence  of  the  con- 
tract,— in  such  case,  if  any  unnecessary  delay  is  created  by  one  party  the  other  has  a  right  to  limit 
a  reasonable  time  within  which  the  contract  shall  be  perfected  by  the  other.  It  has  been  re- 
peatedly so  considered  in  this  court ;  and  when  the  time  has  been  thus  fairly  limited,  by  a  notice 
stating  that  within  such  a  period  that  which  is  required  must  be  done,  or  otherwise  the  contract 
will  be  treated  as  at  an  end,  this  court  has  very  frequently  supported  that  proceeding ;  and  bills 
having  been  afterwards  filed  for  the  specific  performance  of  the  contract,  this  court  has  dismissed 
them  with  costs."  Lord  Langdale,  M.  R.  under  the  particular  circumstances  of  the  case,  how- 
ever, a  specific  performance  was  decreed  upon  the  plaintiffs  showing  a  good  title.  Taylor  v.  BrowUf 
2  Beav.  180.    And  see  Benedict  v.  Lynch,  1  Johns.  Ch.  Rep.  370. 

[2]  S.  C.  Taml.  378. 
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to  his  petition,  enumerated  debts  due  to  sixty-seven  different  creditors,  and 
amounting  in  the  whole  to  2280/.,  and  specified  assets  amounting  to  between 
82.  and  4/.  only.  The  usual  assignment  to  the  provisfonal  assignee  was 
executed. 

On  the  22d  of  February,  1820,  Jacobs  was  again  discharged  under  the 
acts  for  the  relief  of  insolvent  debtors,  entered  into  the  requisite  re- 
[*238]  cognizance,  and  executed  the  usual  assignment  to  the  ^provisional 
a^ignee.  The  debts  scheduled  on  that  occasion  amounted  to  nearly 
lOOOZ.,  and  the  assets  to  about  14/.  He  subsequently  acquired  considerable 
property,  but  paid  none  of  the  debts  contracted  previously  to  either  of  his 
insolvencies;  and  he  died  on  the  4th  of  December,  1826,  leaving  assets  of 
such  an  amount,  tliat  there  would  remain  a  considerable  surplus,  after  all 
his  debts,  incurred  since  the  22d  of  February,  1820,  were  satisfied. 

The  plaintiff  was  a  creditor  of  Jacobs  under  each  of  the  insolvencies,  and 
under  each  of  them  had  been  appointed  assignee  of  his  estate  in  trust  for 
the  creditors.  The  bill  was  filed  against  Jacobs'  Executor,  in  order  to 
have  the  surplus  of  the  assets,  after  payment  of  the  debts  contracted  by 
Jacobs  since  his  last  discharge,  applied  towards  the  satisfaction  of  the  debts 
set  forth  in  the  schedules  of  the  insolvent. 

Mr.  Pemberton  and  Mr.  Parker,  for  the  bill : — The  63  G.  3,  c.  102, 
created  the  court  for  the  relief  of  insolvent  debtors :  and,  by  the  tenth  sec- 
tion, \he  court  is  directed  to  order  an  engagement  to  be  executed  by  the 
petitioner,  seeking  the  benefit  of  the  act,  ^'  to  pay  so  much  of  the  just 
debts  and  demands  of  the  several  persons  against  whom  such  prisoner  shall 
by  such  court  be  adjudged  entitled  to  the  benefit  of  this  act,  as  shall  not 
be  paid  out  of  the  estate  and  effects  to  be  conveyed  and  assigned  by  such 
prisoner  for  such  purpose,  in  case  he  or  she  shall  at  any  time  thereafter 
be  enabled  to  pay  such  debts  and  demands,  or  to  pay  such  part  or  parts 
thereof  as  he  or  she  shall  be  able  at  any  time  to  pay,  &c. ;  and  judgment 
shall  thereupon  be  entered  in  such  court  against  such  prisoner,  in  pursuance 
of  such  engagement,  which  judgment^hall  and  may,  if  the  court  shall  so 
order,  be  executed  against  the  future  estate  and  effects  of  such 
[*239]  prisoner,  real  and  personal,  as  such  *court  shall  direct,  and  shall 
bind  the  assets  of  such  prisoner,  real  and  personal,  in  the  hands  of 
his  heirs,  executors,  and  administrators,  for  the  full  amount  of  the  debts  and 
demands  aforesaid  which  shall  remain  unsatisfied,  or  so  much  of  such  debts 
and  demands  as  the  said  court  shall  be  of  opinion  ought  to  be  satisfied,  and 
execution  shall  be  had  upon  such  judgment  in  such  and  the  same  manner 
as  execution  may  be  had  upon  a  judgment  in  the  court  of  king's  bencii." 
This  clause  keeps  the  debt  in  full  force  against  the  assets  of  the  debtors ; 
and  the  creditor  must  have  the  same  remedies  against  the  assets,  as  if  the 
debtor  had  not  been  discharged  from  his  personal  liability.  The  54  G.  3, 
c.  23,  which  came  into  operation  on  the  10th  of  December,  1813,  was 
passed  in  order  to  amend  the  preceding  act;  and  the  fourteenth  section, 
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after  repealing  the  clause  which  required  the  prisoner  to  execute  an  engage- 
ment, enacts,  that,  "  instead  thereof,  the  court  shall  require  such  prisoner 
to  enter  into  a  recognizance  to  the  king's  majesty  for  the  full  amount  of 
such  debts,  and  it  shall  be  lawful  for  any  creditor  or  creditors  of  such 
prisoner  from  time  to  time  to  apply  to  the  said  court  to  have  such  recogni* 
zahce  put  in  suit,  and  the  same  shall  be  put  in  suit  in  pursuance  of  the  order 
of  the  said  court  for  that  purpose,"  &c. 

It  is  clear  that  the  statute  of  limitations  cannot  run  against  the  scheduled 
creditors  of  an  insolvent  who  is  discharged  under  these  acts.  The  person  of 
the  debtor  is  protected ;  but  his  property,  however  remote  the  time  at  which 
it  may  be  acquired,  continues  liable  to  answer  the  demands  of  his  creditors. 
The  mere  existence  of  the  judgment,  as  a  security  for  all  the  creditors,  would 
prevent  their  debts  from  being  barred.  The  act  professes  indeed  to  give  a 
particular  remedy  against  the  debtor's  property  ;  but  that  remedy  has 
been  found  practically  *altogether  insufficient  The  present  plaintiff  [*240] 
has  applied  to  the  insolvent  debtor's  court,  and  obtained  every  assis- 
tance it  could  give  ;  but  that  assistance  has  been  found  to  be  totally  ineffectual 
for  any  useful  purpose.  He  stands,  therefore,  in  the  situation  of  a  person 
who,  in  common  with  the  other  creditors  of  the  deceased,  has  a  legal  claim 
against  the  assets,  and  he  has  a  right  to  have  effect  given  to  that  claim  by  the 
administration  of  the  assets  in  this  court. 

Mr.  Bickersteth  and  Mr.  Merivale,  contra : — ^The  debts  of  the  creditors,  for 
whose  benefit  this  suit  is  instituted,  would  have  been  bound  by  the  statute  of 
limitations,  if  the  debtor  had  not  taken  the  benefit  of  the  insolvent  acts.    The 
question  then  is,  what  is  there  in  the  provisions  of  the  insolvent  acts  to  put 
the  creditor  in  a  better  situation,  than  if  insolvency  had  not  occurred  ?    He  is 
deprived  of  his  remedy  against  the  person  ;  his  remedies  against  the  property 
of  the  debtor  remain.     But  what  is  there  to  prolong  the  duration  of  those 
remedies?    The  52  6.  3,  c.  165,  s.  54,  declares,  ''that  nothing  therein  con- 
tained should  be  deemed  or  taken  to  discharge  the  future  estate  or  effects, 
real  or  personal,  of  any  person  or  persons  discharged  under  the  act,  and  that 
all  and  every  person  or  persons  entitled  to  receive  or  be  paid  any  such  debts, 
damages,  costs,  sum  or  sums  of  money,  should  have  all  such  and  the  like 
remedies  in  law  and  equity  against  such  future  estate  and  effects,  other  than 
and  except  the  necessary  apparel  and  bedding  of  such  person  or  persons  and 
tlieir  family,  and  tlie  necessary  tools  for  his,  her,  or  their  trade  and  occupation, 
not  exceeding  the  value  of  40/.,  but  not  against  the  person  of  the  party  for 
payment  thereof,  as  he,  she,  or  they  might  have  had,  if  that  act  had  not  been 
made."     The  principle  of  the  act,  as  to  the  insolvent,  seems  to  be, 
that  the  creditor  is  to  have  *the  same  right  to  payment  out  of  the    [*24I] 
future  assets  of  the  debtor,  as  if  the  insolvency  had  not  occurred  ; 
why  then  should  the  lapse  of  time  fail  to  have  its  usual  operation  T    No  ar- 
gument in  favor  of  the  plaintiff's  claim  can  be  raised  from  the  subsequent 
statutes  of  1  G.-4,  c.  119;  3G.  4,c.  123;  5  G.  4,  c.  61  and  6  G.  4,  c.  121; 
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and  the  7  G.  4,  c.  67,  furnishes  an  inference  against  him.  •  Thai  act,  seeking 
to  remedy  the  defective  state  of  ttie  law,  requires  the  insolvent  to  execute  a 
warrant  of  attorney,  on  which  a  judgment  for  the  amount  of  the  debte  stated 
in  the  schedule  is  to  be  entered  up  in  one  of  the  superior  courts  at  Westmin- 
ster ;  "  (a)  and  if  at  any  time  it  shall  appear  to  the  satisfaction  of  the  said 
court,  that  such  prisoner  is  of  ability  to  pay  such  debts,  of  any  part  thereof  > 
or  that  he  or  she  is  dead,  leaving  assets  for  that  purpose,  the  said  court  may 
permit  execution  to  be  taken  out  upon  such  judgment  lor  such  sum  of  money, 
as,  under  all  the  circumstances  of  the  case,  the  said  court  shall  order ;  such 
sum  to  be  distributed  rateably  amongst  the  creditors  of  such  prisoner,  accord- 
ing to  the  mode  hereinbefore  directed  in  case  of  a  dividend  made  after  adju- 
dication ;  and  such  further  proceedings  shall  and  may  be  had  upon  such  judg- 
ment as  may  seem  fit  to  the  discretion  of  the  said  court,  from  time  to  time, 
until  the  whole  of  the  debts  due  to  the  several  persons  against  whom  such  dis- 
charge shall  have  been  obtained  shall  be  fully  paid  and  satisfied,  together 
with  such  costs  as  the  said  court  shall  think  fit  to  award  ;  and  no  scire  facias 
shall  be  necessary  to  revive  such  judgment  on  account  of  any  lapse  of  time, 
but  execution  shall  at  all  times  issue  thereon  by  virtue  of  the  order  of  the 
said  court."    This  special  proviso  shows  that  the  framers  of  the  act  considered 

it  necessary  to  guard  expressly  against  the  lapse  of  time. 
[•242]        •Besides,  it  would  appear,  that  the  rights,  which  are  reserved  to 

creditors  against  the  future  property  of  tlie  insolvent,  are  not  abso- 
lute ;  they  are  to  be  exercised  through  the  instrumentality  of  the  insolvent 
debtors'  court,  and  are  to  be  subject  to  its  discretion.  In  intermeddling  with 
auch  matters,  and  in  assuming  to  itself  power  to  regulate  or  administer  the 
rights  or  remedies  created  by  these  statutes,  a  court  of  equity  seems  to  be 
stepping  out  of  its  fJKOjpT  sphere. 

February  23. — The  MAStER  of  the  Rolls  : — By  the  several  acts  for  the 
relief  of  insolvent  debtors,  if  the  assets  of  the  insolvent  are  at  the  time  of  his 
death  more  than  sufficient  to  pay  his  subsequently  contracted  debts,  they  shall 
go  in  discharge  of  the  debts  from  which  he  was  relieved  by  the  insolvent  acts  : 
and  a  particular  mode  is  prescribed  in  which  the  benefit  of  that  provision 
is  to  be  obtained.  That  mode  has  not  been  followed  in  the  present  case ; 
and  the  question  is,  whether  a  court  of  equity  has  authority  to  administer 
the  assets  in  discharge  of  those  debts.  I  am  of  opinion  that  it  has  such 
authority.[l] 

The  insolvent  here  had  twice  taken  the  benefit  of  the  acts ;  and  it  appears 
to  me  that  the  order  of  payment  must  be,  to  pay  last  the  creditors  who  claim 
under  \hejirst  insolvency.f2] 

(a)  Section,  57. 

[1]  The  jurisdiction  of  the  court  is  also  asserted  by  Sugden,  Ld.  Ch.  Byrne  v.  Byrnet  1  Conn. 
&  Law.  189  ;  and  O'Loghlcu,  M.  R.  in  S.  C.  1  Flan.  &.  Kel.  435. 
[2]  Where  a  person  has  twice  taken  the  benefit  of  the  insolvent  debtor's  act,  a  cho9e  in  action  to 
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I  do  not  consider  the  lapse  of  time  as  of  the  least  importance  ;  for  here 
the  liability  arises  in  respect,  not  of  a  promise,  but  of  a  lien  created  by  the 
statute.[lj 


"  His  Honor  doth  declare,  that  the  surplus  assets  of  the  testator    [*243J 
Philip  Jacobs,  after  payment  of  his  funeral  and  testamentary  ex- 
penses, and  debts  since  his  last  insolvency,  are  applicable,  first,  to  the  pay- 
ment of  the  debts  under  the  second  insolvency,  and  then  in  the  payment  of 
his  debts  under  the  first  insolvency,"  dec* 

Reg.  Lib.  1829,  A.  1111. 


Attorney  General  v,  Ackland. 


RoLU.-^1830 ;  February  24. 

if  a  trOBtee,  to  whom  a  leg^acy  is  bequeathed  upon  trust  to  purchase  lands  for  charitable  pur« 
poses,  receives  the  money  and  lays  It  out  in  iandsi  which  are  conveyed  to  him  upon  the 
trusts  expressed  in  the  will ;  the  trust  Ikus  executed  is  contrary  to  the  mortmain  act,  and  will 
not  be  carried  into  effect  by  the  court. 

A  TESTATOR  left  a  sum  of  money  upon  trust,  to  be  laid  out  in  lands  for 
charitable  purposes.  The  trustee  of  the  legacy  received  the  money  and 
with  it  bought  lands,  of  which  he  took  a  conveyance  to  himself  upon  the 
trusts  expressed  in  the  will. 

The  question  in  the  suit  was,  whether,  as  the  trustee  had  taken  a  con- 
veyance of  the  lands  in  trust  for  a  charitable  purpose,  the  court  would  not 
execute  the  trust  thus  created,  though  it  would  not  have  given  effect  original- 
ly to  a  bequest  which  was  contrary  to  the  mortmain  act. 

Mr.  Pemberton^  for  the  information. 

Mr.  Bickersteth  and  Mr.  Beames,  contra. 

The  Master  of  the  Rolls  held,  that  a  trustee  could  not,  by  so  act- 
ing, give  effect  indirectly  to  a  bequest  which  was  contrary  to  the  mortmain 
act.[2j 

which  he  became  entitled  between  his  first  and  second  Insolvencies,  passes  to  the  assignees  under 
the  second  insolvency.     Curtis  v.  Sheffield,  8  Sim.  1 76. 

[1]  Ace.  Byrne  v.  Byrne,  1  Flan.  &  Kel.  435.     S.  C.  1  Conn.  Sl  Law.  189. 

[2]  Vide  Bakery,  Sutton,  1  Keen,  234. 
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Rolls.— 1830 ;  February  25. 

An  heir  ia  not  pat  to  his  election  between  a  Scotch  estate  and  benefits  jsriven  to  him  by  a  will, 
by  the  force  of  mere  general  expressions :  especially  if  the  uses  of  the  will  are  not  applica- 
ble to  Scotch  property. 

An  heir  is  not  to  be  disinherited  by  ambiguous  expressions. 

1a  testator,  by  a  codicil,  reciting  that  he  had  purchased  certain  freeholds  since  the  date  of  his 
will,  devised  them  to  trustees  upon  the  trusts  expressed  in  hb  will,  and  directed  that,  if  any 
hereditamentB  purchased  by  him  at  any  time  or  times  should  happen  to  be  conveyed  after 
the  date  and  publishing  thereof,  his  heir  at  law,  or  other  real  representatives,  and  every 
other  person  in  whom  the  same  should  be  vested,  should,  forthwith  upon  his  decease,  convey 
and  assure  the  same  to  his  trustees  upon  the  trusts  of  his  will ;  he  purchased  other  estates 
afterwards :  held,  that,  as  to  the  subsequently  purchased  estates,  a  case  of  election  was  not 
raised  against  the  heir  taking  benefits  under  the  will. 

John  Simpson,  by  his  will,  dated  the  12th  of  August,  1807,  gave,  de- 
vised, and  bequeathed,  limited,  and  appointed  all  and  every  his  real  and  per- 
sonal estate,  whatsoever  and  wheresoever,  which  he,  or  any  person  in  trust 
for  him,  were  or  was,  or  should  be  seised  or  possessed  of,  or  entitled  to,  in 
possession,  reversion,  remainder,  or  expectancy,  and  all  his  estate  or  interest 
therein,  subject  to  the  payment  of  his  debts,  funeral  expenses,  and  certain 
annuities  and  legacies,  unto  and  to  the  use  of  Thomas  Telford  and  Joseph 
Lpxdale,  their  heirs,  executors,  administrators,  and  assigns,  upon  trust  that 
they,  and  the  survivor  of  them,  his  heirs,  executors,  administrators,  and 
assigns,  should,  during  the  joint  lives  of  his  the  testator's  two  daughters, 
Jane  Johnson  and  Mary  Ann  Newton,  pay  the  interest,  dividends,  and  an- 
nual produce  of  all  his  said  real  and  personal  estate  and  effects,  into  the 
hands  of  his  two  daughters,  in  equal  shares  and  proportions,  for  their  re- 
spective sole  and  separate  use  ;  and  that,  from  and  immediately  after  the  de- 
cease of  his  daughters  respectively,  they  should  stand  seised  and  possessed 
of  his  real  and  personal  estate  and  effects,  upon  certain  trusts  for  the  bene- 
fit of  the  children  of  Jane  Johnson  and  Mary  Ann  Newton,  and  their  issue  : 
with  limitations  over,  in  default  of  issue  of  the  daughters.  The  will, 
also,  gave  the  trustees  power  to  sell  the  real  estate,  and  authorized 
[*245]  •them,  during  the  life  of  the  testator's  daughters,  to  revoke  all  the 
limitations  to  them  and  their  issue,  and  to  declare  in  what  other 
manner  they,  the  trustees,  or  the  survivor  of  them,  or  the  heirs,  executors,  ad- 
ministrators, or  assigns,  of  such  survivor,  should  stand  seised  and  possess- 
ed thereof,  for  the  benefit  of  his  two  daughters,  their  husbands  and  issue. 

The  testator  made  a  codicil,  dated  the  26th  of  May,  1811,  which  conuined 
the  following  clause  : — 

"  Whereas  I  have,  since  the  publishing  of  my  last  will  and  testament,  pur- 
chased  certain  freehold  estates  in  and  near  the  Castle  Foregate,  in  the  town  of 
Shrewsbury,"  &c.,  "  now,  I  do  hereby  give  and  devise,  direct,  limit,  and 
appoint  the  same  estates  and  premises,  with  the  hereditaments  and  appurte- 
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nances,  unto  and  to  the  use  of  Thomas  Telford  and  Joseph  Loxdale,  their 
heirs  and  assigns  for  ever,  upon  the  trusts,  and  to  and  for  the  intents  and  pur- 
poses expressed  and  contained  in  my  will,  of  and  concerning  my  other  free- 
hold estates  devised  by  me  to  them  in  my  said  will :  and  if  it  shall  happen 
that  any  hereditaments  purchased  by  me  at  any  time  or  times,  should  happen 
to  be  conveyed  after  the  date  and  publishing  hereof,  then  I  direct  and  appoint, 
that  my  heir-at-law  or  other  real  representatives,  and  every  other  person  in 
whom  the  same  shall  be  vested,  shall  forthwith,  upon  my  decease,  convey 
and  assure  the  same  unto  and  to  the  use  of  Thomas  Telford  and  Joseph  Lox- 
dale, their  heirs  and  assigns  for  ever,  upon  the  trusts,  and  for  the  intents  and 
purposes  contained  in  my  will,  of  and  concerning  my  real  estate  devised  to 
them  by  my  said  will." 

The  testator,  at  the  time  of  his  death,  was  seised  of  real  estates  in 
Scotland,  of  which  he  had  acquired  some  ^before  the  date  of  his    [*246] 
will,  and  others,  subsequently.     After  the  date  of  the  codicil,  he 
purchased  freehold  and  copyhold  lands  in  England,  which  were  duly  conveyed 
to  him. 

Jane  Johnson  and  Mary  Ann  Newton  were  the  co-heiresses  of  the  testator, 
according  to  the  laws  both  of  England  and  of  Scotland,  and  according  to  the 
customs  of  the  manors  of  which  his  copyholds  were  holden.  The  bill  was 
filed  by  their  children,  praying  a  declaration  that  the  co-heiresses,  Jane  John- 
son and  Mary  Ann  Newton,  were  bound  to  elect  either  to  give  eflTect  to  tne 
will  and  codicil  as  to  the  heritable  estates  in  Scotland,  and  to  the  codicil  as  to 
the  subsequently  purchased  freehold  and  copyhold  lands  in  England,  or  to 
lose  the  benefits  given  them  by  the  will. 

There  were  two  questions  in  the  cause  : 

First,  Whether  the  daughters  were  put  to  their  election  between  the  Scotch 
estates  and  the  benefits  given  to  them  by  the  will ;  and. 

Secondly,  Whether,  if  they  claimed  the  benefits  given  them  by  the  will, 
they  were  bound  to  convey  the  estates  purchased  after  the  date  of  the  codicil 
to  the  uses  of  the  will. 

Mr.  Tinney  and  Mr.  Barber,  for  the  plaintiffs. 

Mr.  Temple,  for  the  trustees. 

Mr.  Treslove  and  Mr.  James  Wilson,  for  the  co-heiresses : — On  the  first 
point,  it  was  argued  on  behalf  of  the  plaintiffs,  that  the  decision  of 
Sir  William  Grant,  in  Brodie  v.  Barry,(a)  established,  that  an  Eng-  f*247] 
lish  will,  though  inoperative  to  pass  real  estates  in  Scotland,  was  suf- 
ficient to  raise  a  case  of  election  against  a  Scotch  heir  who  took  benefit  under 
it.  In  this  case,  as  in  that,  the  will  and  codicil  as  testamentary  instruments, 
had  no  operation  on  the  Scotch  estates  ;  but  they  manifested  a  clear  intention 
to  subject  the  whole  of  the  testator's  property,  wherever  it  might  be  situate, 
to  the  same  series  of  trusts.    This  intention  would  be  in  part  defeated,  if  the 

(a)  2  Yes  &  B.  127. 
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co-heiresses  were  to  take  the  fee  of  the  lands  in  Scotland  ;  and  they  could  not 
be  allowed  to  defeat  some  of  the  dispositions  contained  in  the  will,  and  at  the 
same  lime  to  enjoy  the  benefits  which  it  gave  them. 

On  the  second  point,  Thellwson  v.  Woodford{a)  was  cited,  to  show  that  an 
heir  might  be  put  to  elect  between  the  benefits  given  him  by  the  will  and 
lands  purchased  after  the  date  of  it.  The  only  question,  therefore,  was, 
whether,  in  the  present  case,  the  testator  had  manifested  an  intention  to  dis- 
pose of  the  after  purchased  lands.  Now,  the  codicil  contained,  first,  an  ex- 
press devise  of  the  freeholds  at  Shrewsbury,  which,  though  purchased,  had 
not  been  conveyed  to  him ;  and  he  next  directed,  that ''  if  it  shall  happen 
that  any  hereditaments,  purchased  by  him  at  any  time  or  times,  should  hap- 
pen to  be  conveyed  after  the  date  of  the  codicil,"  those  hereditaments  should 
upon  his  decease  he  conveyed  to  his  trustees,  upon  the  trusts  expressed  in 
his  will.  This  \d^l  proviso  was  general  in  its  expression  :  it  extended  to  all 
hereditaments  purchased  by  him  at  any  time,  and  would,  therefore,  include 
subsequently  acquired  lands ;  and  it  could  not  have  been  inserted  with  a  view 
merely  to  the  freeholds  in  Shrewsbury,  for  those  had  been  expressly  devised 

by  the  preceding  clause. 
[•248]  •For  the  co-heiresses  it  was  said,  that  in  the  will  no  mention  was 
made,  and  no  notice  was  taken,  of  the  Scotch  estates.  The  words 
were  such  as  a  testator,  disposing  only  of  land  in  England,  would  have  used ; 
and  there  was  no  reason  for  extending  them  to  such  hereditaments  as  were 
not  the  proper  subject  of  testamentary  disposition.  The  nature  of  the  limi- 
tations, too,  seemed  to  show  that  testator  had  in  his  contemplation  only 
lands  in  England.  In  Brodie  v.  Barry  the  Scotch  estates  were  specified  in 
the  devise. 

The  codicil  appeared  to  have  been  made  in  order  to  pass  the  freeholds 
which  the  testator  had  purchased  in  Shrewsbury.  For  this  purpose  the  testa- 
tor devised  them  to  his  trustees ;  and,  as  that  devise  would  pass  only  an 
-  equitable  interest,  and  as  it  might  have  been  revoked  by  a  subsequent  con- 
veyance of  the  legal  fee,(6)  if  that  conveyance  were  not  unqualified,  he  added 
a  direction  that  the  person,  in  whom  any  interest,  which  might  be  conveyed  to 
him,  should  become  vested,  should  assure  the  same  to  his  trustees. 

The  Master  of  the  Rolls  : — In  the  case  of  Brodie  v.  Barry  the  Scotch 
estate  was  mentioned  in  the  will,  and  expressly  intended  by  the  testator  to 
pass  thereby.  In  this  will  no  notice  whatever  is  taken  of  the  Scotch  estate  ; 
and  the  question  is,  whether  it  is  clearly  to  be  collected,  from  the  general 
words  used,  ijiat  the  testator  meant  to  pass  his  Scotch  estate  to  the  uses  of 
his  will.  Where  a  testator  uses  only  general  words,  it  is  to  be  intended  that 
he  means  these  general  words  to  be  applied  to  such  property  as  will, 
[•249]  in  its  nature,  pass  by  his  will,  and  to  the  uses  •therein  expressed. 
His  will  cannot  affect  his  Scotch  estates,  and  some  of  the  uses  ex- 

(a)  13  Ves.  209.    1  Dpw.  349.  (6)  Ward  v.  Moore,  4  Mad.  368. 
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pressed  in  his  will  cannot  be  applied  to  Scotch  property.[l]  I  am  of  opinion, 
therefore,  that  the  co  heirs  are  not  put  to  elect  between  the  Scotch  estate  and 
the  benefits  given  to  them  by  the  will.[2] 

With  respect  to  the  question  on  the  codicil,  the  expressions  used  are  not  suf* 
ficently  certain  to  exclude  the  co*heirs  from  the  descended  estates  which  were 
purchased  after  the  codicil.  The  language  used  in  the  codicil  does  not  refer 
to  estates  purchased  after  the  codicil,  but  to  estates  which  shall  happen  to  be 
conveyed  after  the  codicil ;  and  I  cannot,  as  against  the  co-heirs  at  law,  ex- 
tend the  testator's  meaning  beyond  the  natural  force  of  his  expression8.[3| 


•ChTTRCHMAN  v.  iRELAND.(a)  [•250] 

183l.~December  13, 14,  20. 

A  devise  and  bequest  of  «  all  my  estate  and  effects,  both  real  and  penonal,  which  t  shall  die  poeses- 

Bed  of,"  extends  to  lands  porchased  by  the  testator  after  the  date  of  his  Will :  and  therefore  the 

heir,  taking  benefits  under  the  will,  must  elect. 

Thomas  Ireland,  by  will  bearing  date  the  18th  of  May,  1820,  and  duly 
executed  and  attested,  gave,  devised,  and  bequeathed,  "  all  and  singular  my 
estate  and  effects  whatsoever  and  wheresoever,  and  of  what  nature  or  kind 
soever,  both  real  and  personal,  which  I  shall  die  possessed  of,  interested  in, 
or  entitled  unto,''  to  three  trustees,  their  heirs,  executors,  administrators,  and 
assigns,  upon  trust,  to  apply  a  portion  of  the  rents,  interest,  and  dividends, 
towards  the  support  of  the  testator's  son  John,  and,  subject  to  the  payment  of 
certain  other  sums,  upon  trust,  to  invest  the  residue  of  such  rents,  &c.  in 
government  or  other  good  securities,  and  after  the  death  of  his  said  son,  to 
sell  and  dispose  of  all  his  (the  testator's)  then  real  and  personal  estate,  and  to 
distribute  one-third  part  of  the  moneys  arising  from  such  sale  among  all  the 
children  of  his  said  son,  and  to  pay  and  apply  the  other  two-thirds  in  manner 
therein  mentioned. 

In  the  year  1824  the  testat(Ar  purchased  a  field  adjoining  to  his  other  estate  ; 
and,  in  the  month  of  July,  1827,  he  died,  leaving  the  defendant  Thomas  Ire- 
land, the  eldest  son  of  his  son  John  (who  had  died  in  the  testator's  lifetime,) 
his  heir  at  law.  The  bill  prayed,  among  other  things,  that,  in  respect  of  the 
property  acquired  subsequently  to  the  execution  of  the  will,  the  heir  at  law, 
who  was  one  of  the  legatees,  might  be  put  to  his  election. 

♦The  Vice-Chancellor  having  decided  that  the  heir  was  bound  [•251] 
to  elect,  an  appeal  was  now  brought  from  that  decision. [4] 

(a)  This  case  is  inserted  here  in  consequence  of  the  connection  of  the  point  decided  in  it  with  that 
which  was  discussed  in  Johnmn  v.  Telford, 
[1]  Vide  Chapman  V.  Robertton,  6  Paige,  630. 
[2]  Vide  3  Russ.  357,  n.  3. 
[3]  See  the  next  case. 

[4]  The  case  before  the  Vice-Chancellor,  Sir  L.  Shadwell,  is  reported,  4  Sim.  530. 
Vol.  I.  20 
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Mr.  Tinney  and  Mr.  Bagshawe,  for  the  heir  at  law : — According  to  the 
established  principles  of  the  court,  an  heir  is  never  to  be  put  to  his  election, 
as  at  law  he  is  not  to  be  disinherited,  by  any  thing  short  of  express  condition, 
or  plain  and  necessary  implication.     There  is  no  such  implication  here  :  for 
by  the  phrase  "  all  my  estate  which  I  shall  die  possessed  of,"  the  testator  may 
naturally  be  supposed  to  have  intended  all  that  he  then  possessed  and  was 
capable  of  passing  by  the  will,  as  if  he  had  said,  ^'  all  that  is  now  mine  and 
shall  continue  to  be  mine  till  my  decease."     That  perhaps  is  a  less  probable, 
but  it  is  a  possible,  as  well  as  the  strictly  grammatical,  meaning ;  for  the 
words  construed  literally,  amount  to  no  more  than  '*  all  such  of  my  present 
estate  as  I  shall  die  possessed  of ;"  and  so  long  as  a  construction  can  be  put 
upon  the  instrument  consistent  with  the  rights  of  the  heir,  the  court  will  not 
presume  an  intention  on  the  part  of  the  testator  to  defeat  those  rights,  espe- 
cially if,  as  in  this  instance,  that  presumption  must  be  founded  upon  another 
presumption  equally  inadmissible,  that  the  testator  in  making  the  gift  con- 
templated an  act  which  was  contrary  to  the  statute  of  wills,  and  consequently 
was  void  at  law.     These  principles  were  recognized  and  adopted  by  Sir  T. 
Plumer  in  Back  v.  Ketty{a)  where  the  words  were  nearly  the  same  as  they 
are  in  this  will ;  and  where  his  Honor  had  no  difficulty  in  deciding,  that  a  case 
of  election  did  not  arise.    That  case,  indeed,  was  not  so  strong  in  favor  of 
the  heir  as  the  present ;  for  there,  apparently,  there  was  no  reference  to  the 
property  as  it  stood  at  the  date  of  the  will,  such  as  there  is  here,  in 
[*252]    the  description  of  "  my  •estate  ;"  nor  was  there  what  also  exists  here, 
a  mixed  fund,  consisting  of  both  real  and  personal  estate,  to  the  lat- 
ter of  which,  solely,  the  prospective  words  might  be  held  reasonably  and 
legally  to  apply.     Back  v.  Kelt  has  never  been  impeached,  and  it  is  perfectly 
consistent  with  the  judgment  in  Thellussoti  v.  Woodfordy{b)  where  the  inten- 
tion was  manifest  and  unequivocal ;  for  the  testator,  by  expressly  referring  to 
after  purchased  estates,  in  terms  that  purported  to  devise  them,  left  no  room 
for  any  other  conclusion  than  the  one  at  which  the  court  arrived. 

Sir  Edward  Sugden  and  Mr.  Jacob,  contra : — The  construction  attempted 
to  be  put  upon  these  words  is  forced  and  unnatural,  and  quite  repugnant  to 
their  ordinary  sense — the  sense  in  which  a  testator  must  always  be  under- 
stood to  use  them.  To  raise  a  case  of  election  it  is  not  necessary  that  the 
implication  be  unavoidable ;  it  is  enough  that  it  be  highly  probable.  Thus 
in  Blunt  v.  Clitherow,(c)  a  devise  of  all  copyhold  estates,  generally,  was  held 
in  equity  to  pass  copyholds  not  surrendered  to  the  use  of  the  will,  as  well  as 
those  which  had  been  surrendered,  and  the  customary  heir  was  obliged  to 
elect.  Here  the  blending  of  the  real  and  personal  estate  into  one  mass,  and 
the  gift  to  the  trustees  of  the  whole  that  the  testator  should  die  possessed  of, 
for  the  purpose  of  a  sale  and  distribution  to  be  afterwards  made  of  all  his 
"  then  real  and  personal  estate,"  place  the  intention  beyond  doubt.     It  is  im- 

(fl)  Jac.  534.  (6)  13  Vefl.  209.    1  Dow,  249.  <«)  10  Vefc  589. 


CASES  IN  CHANCERY.  254 

1831.^  Churchman  ▼.  Ireland. 

possible  to  sever  the  two  species  of  property,  and  apply  the  prospective  clause 
to  the  personalty  only  :  as  to  that,  indeed,  the  words  would  be  superfluous  ; 
and  they  must  therefore  have  referred,  if  any  distinction  were  intended,  to 
the  reality.  The  present  case,  in  this  respect,  is  more  unfavorable  to 
the  heir  than  that  of  Back  v.  Ketty  •which,  however,  does  not  seem  [•253] 
to  have  been  much  argued,  and  which,  to  a  certain  extent,  stands  op- 
posed, if  not  to  the  judgment,  at  least  to  the  doctrines  laid  down  in  Thellus- 
son  v.  Woodford.  Sir  T.  Plumer,  it  is  obvious,  did  not  approve  of  the  deci- 
sion in  Thellusson  v.  Woodford^  and  would  have  determined  otherwise  had 
the  question  come  originally  before  him.  That  circumstance  materially 
diminishes  the  weight  due  to  his  Honor's  judgment  in  Back  v.  KetL  TheU 
lusson  ▼.  Woodford  is  of  the  highest  authority  :  after  a  solemn  decision  made 
upon  great  consideration  by  Lord  Erskine,  it  was  affirmed  in  the  house  of 
lords  :  it  has  been  universally  considered  as  fixing  the  rule  ;  and  the  princi- 
ples, on  which  it  proceeds,  fully  support  the  decree  of  the  Vice-Chancellor  in 
the  present  instance. 
Mr.  Tinner/,  in  reply. 


December  20. — The  Lord  CHANCELLOR(a) : — In  this  case,  it  was  contended 
that  the  words  must  be  understood  not  as  looking  forward  to  the  whole  of  the 
lands  which  the  testator  might  possess  at  his  decease,  including  the  property 
he  might  acquire  after  the  execution  of  his  will,  but  as  referring  to  such  es- 
tates only  as  he  was  possessed  of  at  the  time  when  the  will  was  made,  and 
which  should  continue  in  his  possession  down  till  the  period  of  his  death  ; — 
that  when  a  person  in  his  will  says,  ''  all  my  estates  which  I  shall  die  pos- 
sessed of,''  it  is  the  same  thing  as  if  he  had  said,  "  all  my  estates,  which, 
being  now  mine,  shall  be  mine  till  my  decease  ;"  in  other  words,  "  all  that 
estate  on  which  my  will  can  operate."  I  must  admit  that  the  case  of  Backy, 
Kett  goes  a  certain  way  in  support  of  that  position  ;  nor  can  I  alto- 
gether reconcile  •the  judgment  there  given  with  the  prior  case  of  [•254] 
Thellusson  v.  Woodford,  which,  if  Back  v.  Kett  be  to  stand  as  law,  is 
certainly  considerably  broken  in  upon  by  the  decision  of  Sir  T.  Plumer. 
Thellusson  v.  Woodford  is  referred  to  by  his  Honor  in  terms  of  considerable 
doubt  and  hesitation,  in  a  manner  clearly  showing,  that,  had  it  originally  fallen 
to  him  to  decide  it,  he  would  have  come  to  a  different  conclusion.  Neverthe- 
less, Thellusson  v.  Woodford  is  a  case  of  the  highest  authority  ;  especially 
valuable  for  the  clear  and  able  manner  in  which  the  argument  is  put  in  the 
judgment  of  Lord  Erskine,  who  did  not  deliver  his  opinion  till  he  had  given 
the  fullest  deliberation  to  the  question,  and  taken  great  pains  to  satisfy  his 
mind.  His  Lordship  states  his  reasons  with  his  usual  distinctness  :  they  are 
such  as  to  carry  complete  conviction  with  them ;  and  at  all  events  they  have 
since  received  the  sanction  of  the  house  of  lords. 

(a)  Lord  Brougham. 
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I  cannot,  therefore,  see  the  least  foundation  for  the  doubt  attempted  to  be 
cast  upon  that  case  ;  and  although,  perhaps,  Thellusson  ▼.  Woodford  is  not 
in  necessary  contrast  with  Back  v.  Kett^ — although  the  two  cases  may  even 
by  possibility  stand  together,  inasmuch  as  in  the  former,  the  words  may  be 
said  to  evidence  more  strongly  an  intention  to  deal  with  after  purchased  pro- 
perty,— certainly  the  doctrine  laid  down  in  that  case  is  inconsistent  with  Back 
V.  Kelt,  and  with  the  argument  urged  at  the  bar  in  support  of  this  appeal. 

This  will,  therefore,  raises  a  case  of  implied  condition,  and  the  heir  is 
bound  to  elect.  The  judgment  of  the  Vice-Chancellor  must  be  affirmed  ;  but, 
considering  how  closely  Back  v.  Kelt  resembles  the  present  case,  I  shall 
affirm  the  decree  without  co8ts.[l] 


[  255J  ♦JoNBS  V.  Scott. 

1830;  February  26. 

A  trust  for  the  payment  of  debts  in  a  will  of  penonal  estate  will  prevent  the  operation  of  the  statute 
of  limitations. 

SembU,  That  notice  in  a  newspaper  by  a  personal  representative,  that  he  will  pay  all  debts  justly 
due  from  his  testator,  will  prevent  a  debt  from  being  barred  by  the  statute  of  limitations. 

But  9emble,  A  debt  is  not  taken  out  of  the  statute  of  limitations  by  an  advertisement  published  by 
the  administrator,  requesting  all  persons,  hamg  claims  on  the  estate,  to  send  in  statements  of 
their  demand,  prior  to  their  being  laid  before  A.  B.,  by  whom  the  persons  claiming  to  be  creditors 
are  to  submit  to  be  examined  touching  the  same,  if  he  shall  see  occasion,  in  order  to  their  being 
approved  and  paid,  or  rejected,  if  such  latter  coarse  be  deemed  expedient 

In  November,  1815,  Richard  Donovan,  Esq.,  barrister  at  law,  made  his 
will,  not  dated,  but  executed  and  attested  in  such  manner  as  to  pass  freehold 
estates  by  devise  ;  and  thereby,  after  reciting,  amongst  other  things,  that  he 
was  seised  in  fee  of  an  estate  at  Tibberton,  he  gave  and  devised  all  his  real 
estates  at  Tibberton,  or  elsewhere  in  England,  and  all  his  personal  estates  in 
England,  or  in  the  West  Indies,  or  elsewhere,  of  every  kind,  unto  and  to  the 
use  of  Thomas  Rodie  and  William  Montague,  and  their  heirs,  executors,  and 
administrators,  upon  trust  to  collect  and  get  in  all  his  personal  estate,  and  pay 
his  debts  thereout,  if  the  same  should  be  enough  for  that  purpose ;  and  as  to 
his  estate  called  Tibberton  Court,  and  every  part  thereof,  except  the  advowson 
of  Tibberton,  upon  trust  to  let  the  same  ready  furnished,  and  to  pay  the  pro- 
ceeds thereof  in  the  manner  following,  that  is  to  say,  the  sum  of  150/.  per  an- 
num to  his  wife,  Caroline  Elizabeth  Donovan,  being  the  interest  of  3000/., 
part  of  her  settlement,  which  was  vested  in  the  purchase  of  the  Tibberton 
Court  estate,  and  as  to  the  remainder  thereof,  in  trust  to  pay  the  same  to  his 
daughter  Caroline  Anne  Donovan  during  her  life,  her  receipt  alone  to  be  a 
sufficient  discbarge  ;  and  in  case  his  personal  estate  should  be  enough  to  pay 
his  debts,  without  having  recourse  to  selling  his  wine,  linen,  plate,  and  books 

[1]  Vide  2  Story's  Eq.  §  1094.    Jac.  535,  n.  3. 
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then  he  gave  his  wine  and  linen  to  his  wife,  absolutely,  for  her  own  use  ;.  but 
in  case  his  personal  estate  should  not  be  enough  to  pay  off  and  dis- 
charge his  debts,  *then  he  directed  his  trustees  to  sell  all  his  personal    [*256] 
estate  of  every  kind,  except  his  linen,  which  he  gave  to  his  wife  as 
before,  and  also  to  sell  the  next  presentation  to  the  rectory  of  Tibberton,  to 
enable  them  to  pay  off  all  his  debts  ;  and  in  case  his  debts  could  not  be  paid 
off  and  discharged  from  all  his  personal  estate,  then  he  directed  that  his  real 
estate  at  Tibberton  aforesaid,  devised  to  his.  said  trustees,  should  be  either 
mortgaged  or  sold,  as  his  trustees  should  think  best  for  his  family,  for  the  pur- 
pose of  discharging  his  debts  ;  and  subject  thereto,  he  devised  the  estate,  in 
case  he  should  die  without  leaving  issue  male,  to  his  daughter  Caroline  Anne 
Donovan  for  her  life,  with  remainder  to  her  first  and  other  sons  in  tail  male. 

The  testator  died  in  July,  1816. 

Thomas  Rodie  proved  the  will,  and  died  in  1818.  The  daughter  had  not 
then  attained  the  age  of  twenty-one  years :  and  letters  of  administration  de 
bonis  non^  with  the  will  annexed,  during  her  minority,  were  granted  to  her 
husband,  the  defendant  Scott.  In  1819,  she  attained  her  full  age  ;  and  pro- 
cured letters  of  administration  of  the  unadministered  effects  of  her  father,  with 
bis  will  annexed. 

In  Jannary,  1822,  Mrs.  Scott  published  in  the  Gloucester  newspaper  an  ad- 
vertisement in  the  following  words  : — "  Notice  is  hereby  given  by  me,  Caro- 
line Anne  Scott,  of  Tibberton  Court,  in  the  county  of  Gloucester,  administra- 
trix, with  the  will  annexed,  of  my  late  father,  Richard  Donovan,  of  Tibberton 
Court  aforesaid,  and  of  the  city  of  Gloucester,  Esq.,  barrister  at  law,  lo  all 
persons  having  or  claiming  to  have  any  demand  upon  the  estate  of  the  said 
Richard  Donovan,  by  specialty  or  otherwise,  that  they  send  in  their 
several  and  respective  ^statements  of  their  demands,  and  also  attes-  [*257] 
ted  copies  of  their  several  and  respective  securities,  to  Messrs.  Clark, 
Richards,  and  Metcalf,  solicitors,  109  Chancery  Lane,  London,  or  to  Mr. 
Bubb,  solicitor  in  Cheltenham,  in  the  county  of  Gloucester,  on  or  before  the 
24th  day  of  April  next,  for  their  examination  prior  to  the  same  being  laid  be- 
fore John  Hawksey  Acherley,  of  the  city  of  Bath,  Esq.,  barrister  at  law,  by 
whom  I  expect  that  the  persons  claiming  to  be  creditors  of  the  said  Richard 
Donovan,  do  submit  to  be  examined  touching  and  concerning  the  same,  if  the 
said  John  Hawksey  Acherley  shall  see  occasion,  in  order  to  their  respective 
claims  being  approved  and  paid,  or  rejected,  if  such  latter  course  be  deemed 
expedient.  Timely  notice  as  to  time  and  place  will  be  given  in  the  London 
Gazette,  and  in  the  Gloucester  and  Liverpool  papers." 

The  general  personal  assets  of  the  testator  having  been  found  to  be  not 
nearly  sufficient  for  the  payment  of  his  debts,  steps  were  taken  to  sell  the 
Tibberton  Court  estate  ;  and  it  was  then  discovered  that  the  testator's  interest 
in  tlie  property,  instead  of  being  freehold,  as  he  had  imagined,  was  only  lease- 
hold for  along  term  of  years.  In  October,  1822,  the  estate  was  sold  under 
the  trusts  of  the  will  for  10,500/. 
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The  plaintiffs  f?ere  creditors  of  Richard  Donovan  on  the  balance  of  a  bank- 
ing account,  which  had  been  ascertained  in  1815.  In  compliance  with  the 
advertisement,  which  had  appeared  in  January,  1822,  they,  in  April  following 
sent  in  a  stalenfient  of  their  demand  to  Mr.  Bubb  ;  and,  no  notice  being  taken 
of  it,  they,  in  July,  1823,  commenced  an  action  in  the  common  pleas  against 
the  administratrix  and  her  husband.  That  action  was  met,  on  the 
[•258]  part  of  the  defendants,  by  a  plea  of  the  statute  •of  limitations,  and  was 
shortly  afterwards  discontinued.  The  plaintiffs  then,  in  1824,  filed 
the  present  bill,  on  behalf  of  themselves  and  the  other  creditors  of  Richard 
Donovan,  praying  among  other  things,  that  the  trusts  of  his  will  for  the  pay- 
ment of  his  debts  might  be  carried  into  execution  under  the  decree  of  the 
court.  The  defendants,  by  their  answer,  insisted  on  the  statute  of  limitations 
as  a  bar  to  the  relief. 

At  the  hearing  two  questions  were  raised.  First,  whether  the  devise  of  the 
Tibberton  leasehold  estate  in  trust  to  pay  the  testator's  debts  would  prevent 
the  statute  of  limitations  from  running  against  these  debts  ?  secondly,  whether 
the  advertisement,  published  by  the  administratrix  in  January,  1822,  took  the 
case  out  of  the  statute  of  limitations  ? 

Mr.  Pemberton  and  Mr.  Farrer,  for  the  plaintiffs  : — This  debt  at  the  testa- 
tor's death  was  a  valid  subsisting  demand,  not  barred  by  the  statute ;  and  a 
trust  or  charge,  created  by  will  for  the  payment  of  debts,  prevents  the  statute 
from  running  against  such  debts  as  were  not  barred  in  the  testator's  lifetime. 
Burke  v.  JoneSy{a)  Hughes  v.  Wynnefib)  Hargreaves  v.  MichelL{c) 

This  is  a  consequence  which  follows  from  the  nature  of  a  trust,  and  is  not 
dependent  on  the  nature  of  the  property  which  is  the  subject  of  the  trust. 
Whether  the  property  be  realty  or  personalty,  the  result  must,  as  to  this  point, 
be  the  same. 

In  Andrews  v.  Brown{d)  it  was  held  that,  'Mf  the  debtor  had  made  his  will 

and  directed  that  all  his  debts  should  be  paid,  or  made  any  provision 

[*259]    for  the  payment  •of  his  debts  in  general,  this  would  revive  such  a 

debt,  and  bring  it  out  of  the  statute,  so  that  his  executors  would  be 

liable  to  the  payment  of  that  debt  amongst  the  rest." 

The  advertisement  calls  on  all  persons,  having  claims  on  the  testator,  to 
bring  in  statements  of  their  demands  by  a  certain  day,  in  order  to  their  being 
approved  and  paid,  or  rejected.  In  Andrews  v.  Brown  it  was  held  '^  that  if  a 
man  has  a  debt  due  to  him  by  note,  or  a  book  debt,  and  has  made  no  demand 
of  it  for  six  years,  so  that  he  is  barred  by  the  statute  of  limitations,  yet  if  the 
debtor,  after  the  six  years,  puts  out  an  advertisement  in  the  Gazette,  or  any 
other  newspaper,  that  all  persons  who  have  any  debts  owing  to  them  from  him 
will  apply  to  such  a  place,  that  they  shall  be  paid  ;  this  (though  it  were  general, 
and'therefore  might  be  intended  of  legal  subsisting  debts  only,)  yet  amounts 

(a^  2  v.  &  B.  275;  (6)  1  Turn.  &  Ross.  307. 

(c)  6  Mad.  326.  {d)  Prec.  iu  Chan.  386. 


CASES  IN  CHANCERY.  261 

1830.— Jones  v.  Scott. 

to  such  an  acknowledgment  of  that  debt  which  was  barred,  as  will  revive  the 
right,  and  bring  it  out  of  the  statute  again.**  Thus,  it  is  clear  that,  if  the  ad- 
vertisement had  invited  the  creditors  to  present  their  claims  in  order  to  their 
being  "approved  and  paid,  the  administratrix  could  not  have  insisted  on  the 
statute.  But  what  difference  can  be  made  by  the  addition  of  words  ''  or  re- 
jected f  The  demands  are  not  to  be  approved,  till  they  are  examined  ;  they 
may  be  approved  or  not  approved  according  to  the  case  the  claimant  makes  : 
the  words  "  or  rejected  "  only  express  one  of  the  possible  results  of  examina- 
tion, the  other  possible  result  being  approbation. 

Mr.  Bickersteth  and  Mr.  G,  Richards^  contra  : — The  advertisement  does  not 
contain  any  promise  or  acknowledgment :  it  reserves  to  the  adminis- 
tratrix or  her  agent  the  full  power  of  resisting  and  rejecting  any  *de-    [*260J 
mand,  and  of  protecting  the  assets  of  the  testator  by  **  any  course 
which  may  be  deemed  expedient." 

In  all  the  cases  which  have  been  cited,  real  estate  was  charged  ;  a  new 
fund  was  provided  for  the  payment  of  debts.  If  the  Tibberton  Court  estate 
had  been,  as  the  testator  thought  it  was,  freehold,  these  authorities  would 
have  been  applicable  to  the  present  question.  But  it  was  merely  leasehold  ; 
and  the  testator's  mistake  could  not  alter  its  nature  or  qualities.  That  lease- 
hold would  necessarily  vest  in  his  personal  representatives,  to  be  applied  by 
them  towards  the  payment  of  his  debts  ;  till  the  debts  were  satisfied,  the  trus- 
tees could  have  no  concern  with  it ;  it  was  against  the  executor  or  administra- 
tor, and  not  against  the  trustees,  that  every  creditor  would  necessarily  claim. 
In  fact,  a  testator  cannot,  as  against  his  executors,  give  trustees  his  personal 
estate  in  trust  for  the  payment  of  his  debts  ;  the  executors  are  entitled  to 
have  that  personal  estate  for  the  purpose  of  paying  debts  :  he  cannot  interfere 
with  the  legal  liability  of  the  assets  in  their  hands ;  and  such  a  trust  is  in 
truth  a  nullity. 

Mr.  Pembertour  in  reply : — Though  a  testator  cannot  exempt  his  personal 
estate  from  his  debts,  why  should  he  not  have  the  power  of  extending  or  pro- 
longing their  liabihty  ?  We  are  not  questioning  the  rights  of  the  executor,  or 
lessening  the  rights  of  the  creditors  against  the  executor  and  the  assets.  We 
leave  these  rights  untouched  ;  but  we  say  that  the  creditors  have  also  equit- 
.  able  rights  against  the  trust  fund  which  the  testator  has  created.  So  long  as 
a  single  debt  of  the  testator,  which  was  not  barred  at  his  death,  remains  un- 
paid, not  one  shilling  of  the  proceeds  of  the  Tibberton  leasehold  can  be  ap- 
plied to  any  other  purpose  than  the  satisfaction  of  his  creditors,  without  a 
plain  violation  of  the  trusts  declared  in  the  will. 

•Thb  Master  op  the  Rolls: — The  law  does  not  permit  a  tes-  [•261] 
tator  to  create  a  special  trust  of  his  personal  estate,  so  as  to  with- 
draw it  from  the  administration  of  his  executors  :  whatever  he  may  attempt 
to  do  in  that  respect,  all  claims  must  nevertheless  be  made  against  the  exe- 
cutors ;  and  trustees  named  in  a  will  can  receive  only  the  residue,  after  all 
demands  on  the  personal  estate  are  satisfied.     The  debt  of  the  plaintiff 
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being,  therefore,  to  be  claimed  against  the  executors,  and  not  under  the  trust, 
is  barred  by  the  statute  of  limitations. 

It  is  not  reyiyed  by  the  notice  published  in  the  newspapers ;  inasmuch 
as  Mr.  Acherley  might  have  rejected  any  debt,  upon  the  ground  that  the  sta- 
tute of  limitations  had  run  against  it.     Dismiss  the  bill  with  costs. 


1831  ;  June  17.— The  plaintiflfs  appealed  from  his  Honor's  decree. 

Sir  Edward  Sugden  and  Mr.  Farrer,  for  the  appellants  : —  This  will 
shows  an  anxious  desire  to  provide  for  the  payment  of  debts.  Although  the 
Tibberton  estate  was  in  fact  leasehold  for  a  long  term,  the  testator  has 
treated  it  as  a  fee  simple,  probably  from  a  mistake  as  to  its  nature  or  per- 
haps from  the  common  practice  of  claiming  adversely  to  the  reversioner,  in 
the  hope  of  ultimately  establishing  in  the  family  a  title  to  it  as  a  freehold. 
The  creation  of  a  trust,  or  even  of  a  charge  upon  freehold  estate  for  pay- 
ment of  debts,  prevents  the  statute  from  running  against  any  debts  not  bar- 
red at  the  time  whdn  the  instrument  speaks,  that  is,  at  the  death  of  the 
testator.  That  point  has  been  set  at  rest  by  Lord  Eldon's  decision 
'[•262]  in  Hughes  v.  *  Wynne, {a)  Har greaves  v.  Michell{b)  and  Rendell  v. 
Carpenter{c)  fully  recognize  the  same  doctrine ;  and  till  the  pre- 
sent case,  no  distinction  in  this  respect  has  ever  been  suggested  between 
freehold  and  leasehold  property.  Neither  authority  nor  principle  warrants 
any  such  distinction.  Burke  v.  J(mes{d)  only  decides  that  a  trust  for  sale 
and  payment  of  debts  does  not  revive  a  demand  that  has  been  once  barred  ; 
but  it  does  not  touch  the  principle  on  which  the  operation  of  an  express 
trust  or  charge,  in  keeping  alive  debts  valid  at  the  testator's  death,  is  found- 
ed, namely,  that  an  intention  is  held  to  be  thereby  sufficiently  indicated  to 
provide  for  all  obligations  then  subsisting.  Looking  to  it  as  an  index  of  in- 
tention, whether  the  subject  of  the  trust  or  charge  be  really  a  freehold,  or, 
though  treated  as  such,  prove  on  inquiry  to  be  only  leasehold,  cannot  make 
the  least  difference.  The  result  of  establishing  a  trust  is,  to  convert  the 
creditor  into  a  cestui  que  trust ;  and  as  it  then  becomes  the  duty  of  the  trus- 
tee to  satisfy  the  debt  out  of  the  trust  fund,  his  mere  neglect  to  fulfil  his 
duty,  or  the  delay  of  the  creditor  to  enforce  his  claim,  can  never  prejudice 
the  right ;  nor  is  it  competent  for  those  who  represent  the  debtor  in  the 
administration  of  his  assets,  to  insist  upon  an  advantage  which  he  has  him- 
self by  implication  directed  to  be  waived.  What  can  it  signify  whether  the 
property,  devoted  by  will  to  the  pious  purpose  of  saving  the  testator  from 
sinning  in  his  grave,  is  or  is  not  by  law  applicable  to  that  purpose  ?  If  a 
testator  has  an  acre  of  freehold  and  a  million  in  the  funds,  and  chooses  to 
create  a  trust  for  debts  upon  both  species  of  property,  as  he  has  thereby  in 
effect  declared  that  the  statute  shall  cease  to  run,  it  is  immaterial  whether 

(a)  I  T.  &  R.  307.  (ft)  6  Mad.  326. 

(c)  2  Y.  &  J.  404.  (rf)  2  V.  &  B.  275. 
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the  real  estate  be  sufficient  or  not :  for  his  intention  (and  that  is  to 
be  the  guide)  *plainly  applies  equally  to  the  money  as  to  the  land ;  [•263] 
and  the  persoRalty  therefore  must  equally  bear  the  burden.  An  op- 
posite  rule  would  involve  this  singular  anomaly,  that,  while,  under  a  general 
charge  or  trust  for  payment  of  debts,  over  all  the  property  both  real  and 
personal,  debts  not  barred  would  fall  upon  both  proportionally,  or  in  the  first 
instance  upon  the  personalty  only,  the  debts,  against  which  the  statute  had 
run  after  the  debtor's  decease,  would  remain  efifectual  against  his  real  estate, 
and  his  personalty  would  be  altogether  discharged  from  them ;  a  consequence 
the  very  reverse  probably  of  what  the  testator  contemplated. 

There  is  nothing  in  the  doctrine  of  a  court  of  equity  inconsistent  with  the 
claim  of  these  plaintiffs.  So  long  as  a  testator  leaves  a  sufficient  provision 
for  his  debts,  he  may  do  so  in  any  mode,  however  capricious,  that  he  pleases. 
He  cannot  absolutely  exempt  his  personal  estate  from  being  so  applied,  but 
he  may,  by  substituting  other  adequate  means,  attain  the  same  object  indi- 
rectly. Subject  to  the  qualification,  therefore,  of  not  breaking  in  upon  the 
rights  of  creditors,  he  may  bequeath  his  leaseholds,  or  any  other  part  of 
his  personal  estate  exonerated  from  his  debts  ;  and  the  court  will  exercise  its 
authority  to  uphold  such  a  disposition.  Thus,  in  Clarke  v.  Ormonde^{a) 
where  a  question  arose  as  to  the  sale  of  the  heir  looms,  an  injunction  was 
granted  to  restrain  executors  from  disposing  of  them,  there  being  otherwise 
ample  funds  to  answer  the  testator's  liabilities  :  and  in  Spode  v.  Smith{b)  an 
arrangement  was  made  with  a  view  to  preserve  specific  articles  of  personalty 
from  being  applied  in  payment  of  debts,  upon  the  faith  that  there  was  other 
property  sufficient  to  satisfy  the  creditors.  In  like  manner  the  court,  in  its 
ordinary  decrees,  at  first  merely  directs  an  account  of  the  testator's 
personal  *estate  not  specifically  bequeathed ;  and,  even  in  the  absence  [*264] 
of  creditors,  it  will  interfere  to  prohibit  a  sale,  where  the  personalty  is 
given  in  a  different  mode  from  that  which  the  law  would  have  directed.  A 
testator  may  out  uf  his  leaseholds  provide  for  a  debt  no  longer  recoverable  at 
law,  as  he  may  also  by  express  words  prevent  the  statute  from  running  after 
his  death.  So  he  may  declare  generally  that  his  personal  estate  shall  be  sub- 
ject to  all  his  debts„to  those  which  time  has  barred,  or  those  which  time 
might  otherwise  bar,  as  well  as  others  ;  and  equity  will  enforce  his  declared 
intention. 

The  testator  has  here  decided  the  point  against  his  trustees.  On  his  will 
he  has  represented  himself  to  be  the  owner  of  an  estate  over  which,  he  con- 
ceived, he  had  full  power  to  create  a  trust  or  charge  for  payment  of  debts,  a 
charge  which  would  have  embraced  all  debts  not  barred  at  his  decease.  Can 
a  judge,  then,  be  at  liberty  to  refuse  effect  to  that  provision,  because  the 
estate  turns  out  not  to  possess  the  particular  character  which  the  testator  sup- 
posed ?    The  debtor  has  himself  affixed  that  character  to  it ;  and  it  is  not 

(a)  Jac.  10&  (I)  3  Riw.  511. 

Vol.  L  % 
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because  the  property  is  freehold  that  he  acquires  the  right  to  charge  it,  but 
because  the  circumstance  that  it  is  freehold,  or  treated  as  such,  is  a  proof  that 
he  meant  to  go  farther  than  the  law  would  have  done,  in  making  it  available 
for  the  discharge  of  his  obhgations. 

Supposing  the  will  itself  not  to  be  sufficient  for  that  purpose,  still  the 
notice  published  by  the  executors  before  the  six  years  had  elapsed  would  take 
the  case  out  of  the  statute :  Andrev}SY.  Brown^{a)  an  authority  which,  though 
overruled  in  other  respects  by  Burke  v.  Jones,  stands  unimpeached  as  to  this 

point. 
[•265]  •The  Solicitor  General{b)  and  Mr.  Richards,  in  support  of  the  de- 
cree : — The  court  has  been  gradually  restricting  the  doctrine  of  the 
older  cases,  that  a  declaration  in  a  will  for  the  payment  of  debts  puts  an  end 
to  the  operation  of  the  statute.  Burke  v.  Jones(c)  has  finally  decided  the 
point ;  and  the  decree  under  appeal  only  follows  out  the  same  principle.  A 
charge  of  debts  upon  personal  estate  will  not  operate  in  the  same  way  as  a 
charge  upon  real  estate,  although  perhaps  the  intention  may  be  the  same  as 
to  both  :  and  the  rule  is  different  as  to  the  two  descriptions  of  property ;  be- 
cause, unless  such  an  obligation  be  expressly  imposed,  the  real  estate  remains 
unaiTected,  whereas  upon  the  personalty  the  law  always  throws  the  liability, 
whether  it  be  declared  or  not.  A  devise  of  leaseholds  creates  no  new  fund, 
not  otherwise  available  to  the  executors,  and  consequently  can  have  no  effect 
in  letting  in  a  claim  that  would  be  excluded  by  the  statute ;  nor  can  a  testator 
be  permitted,  according  to  his  caprice,  to  vary  or  modify  the  rights  of  his 
creditors. 

This  is,  in  fact,  a  technical  subject,  and  resolves  itself  into  a  mere  question 
of  assets  at  law.  If  the  creditor  proceeded  for  his  debt  by  action,  and  Uie 
six  years  had  run,  the  executor,  by  pleading  the  statute,  could  defeat  the  de- 
mand ;  and  if,  on  the  other  hand,  the  remedy  were  not  barred  by  lapse  of 
time,  it  would  be  no  defence  to  the  executor,  that  the  assets  were  in  the 
hands  of  the  trustees,  nor  would  equity  on  that  ground  interpose  to 
[•266]  •protect  him ;  for  the  trustees  would  of  course  be  his  agents  and 
responsible  to  him.  So  long  as  any  personal  estate  remained  unap- 
plied, he  could  not  plead  plene  administravit.  If,  therefore,  a  judgment  were 
recovered,  the  plaintiff  might  immediately  levy  execution  upon  the  term  as 
assets.  Suppose  the  will  had  specified  a  particular  order  to  be  followed  in 
the  payment, — that  the  book  debts  should  be  paid  first,  then  the  promissory 
notes,  and  so  on, — that  could  not  protect  the  executor  at  law,  who  is  alone  ac- 
countable for  the  property,  and  is  bound  to  satisfy  the  debts,  without  reference 
to  the  directions  of  the  testator.    Whether  the  rights  of  the  creditor  are  to 

(a)  Pt«e.in  Chan.  385.  (b)  Sir  W.  Home. 

(c)  2  V.  &  B.  275.  where  the  eubject  u  elaborately  discoMed ;  some  other  cases  are  referred  to  in 
the  notes  to  3  P.  W.  90»  6th  edition.  See  also  Exeeutort  of  Fergut  v.  Gore,  1  Sch.  6l  L.  107. 
Staekhouse  v.  Barntitov,  10  Ves.  453.  Ex  parU  Roffey,  19  Ves.  468.  Stanton  v.  Knight,  I  Sim. 
482.    {Pratt  v.  Adatns,  7  Paige,  642.] 
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be  enforced  in  a  court  of  law  or  of  equity,  as  far  as  they  apply  to  the  same 
subject  matter,  they  must,  in  either  ease,  be  co-extensive.  On  a  bill  for  pay- 
ment of  the  debts,  the  executors  would  be  the  only  necessary  parties,  and  it 
would  be  improper  to  join  the  trustees,  who  hold  the  property  for  the  execu- 
tors, and  must  account  to  them  in  the  first  instance.  Here,  the  debtor  has 
done  nothing  more  than  the  law  would  have  done  for  him.  Suppose  a  testator 
says,  "  After  payment  of  my  debto,  I  give  all  my  property  equally  among  my 
children,"  can  it  be  pretended  for  a  moment  that  such  an  expression  would 
preclude  the  executors  from  taking  advantage  of  the  statute  to  resist  a  claim 
against  which  time  had  run  ? 

Upon  examining  the  will  attentively,  no  indication  of  intention  as  to  the 
Tibberton  estate  can  be  collected  from  it.  It  does  not  appear,  that  the  testator 
intended  to  involve  that  estate  to  any  greater  extent  than  the  law  would  do,  if 
it  were  considered  as  personal ;  his  object  no  doubt  being,  to  make  it  liable 
in  the  same  manner  as  his  personal  estate,  but  not  to  let  in  any  demands 
against  which  time  should  have  run.  The  authorities  referred  to  on 
the  other  side  are  all  cases  of  a  charge  ^comprising  real  property,  [*267] 
which,  not  being  in  its  nature  liable  to  simple  contract  debts,  stands 
upon  a  totally  distinct  footing'.  There  the  court  has  held,  that,  a  trust  being 
established  which  equity  will  enforce,  the  principles  applicable  to  the  relation 
of  trustee  and  cestui  que  trust  must  regulate  the  rights  of  the  creditors.  But 
that  doctrine  has  never  been  applied  to  personal  estate,  and  it  would  be  highly 
dangerous  to  do  so ;  since  every  case  of  a  mere  charge, — ^for  instance,  a  be- 
quest "  subject  to  debts,"  which  is  the  common  form  to  be  found  in  every 
will, — would  then  effectually  destroy  the  beneficial  operation  of  the  statute. 
The  language  of  Sir  Thomas  Plumer  in  Burke  v.  Jones,  and  of  the  present 
Master  of  the  Rolls  in  Har greaves  v.  MtcheU,  implies  that  the  doctrine  is  not 
to  be  extended  to  personal  estate. 

If  the  debt  be  gone  otherwise,  the  notice  relied  on  could  not  have  the 
effect  of  reviving  it ;  for  it  was  given  only  for  the  purpose  of  informing 
the  creditors  generally,  and  could  not  amount  to  an  acknowledgment  of  par- 
ticular claims.  Brown  v.  Andrews  is  of  very  doubtful  authority  ;  but  it  has 
no  application,  as  the  circumstances  there  were  altogether  different. 

Mr.  Booth,  for  the  representative  of  the  surviving  trustee. 

Sir  E.  Sugden,  in  reply. 


June  30. — ^Thb  Lord  CHANCBLLOR(a) : — The  facts  of  this  case,  which  is 
one  of  great  importance  both  in  respect  of  the  principle  it  involves,  and  :he 
consequences  to  which,  in  whatever  way  decided,  it  will  lead  are  shortly 
these. 

*A  professioual  gentleman  of  the  name  of  Donovan,  who  was  in-  [•268] 
debted   to  certain  persons   in  the  sum  of  260/.,  made  his  will  in 

(a)  Loxd  Brougham. 
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1816,  and  in  1816  he  died.  By  that  will  he  charged  his  debts,— not 
this  particular  debt  by  name,  but  all  his  debts, — upon  his  real  estate,  deem- 
ing it  to  be  freehold,  but  which  afterwards  in  point  of  fact  turned  out  to  be 
leasehold. 

The  intention,  therefore,  if  any  thing  is  to  depend  upon  intention,  is  clear 
and  manifest ;  it  is  plain  he  meant  to  have  charged  his  debts  even  upon 
those  estates  which  by  law  were  not  answerable  for  them.  The  debt  in 
question  was  not  barred  by  the  statute  at  the  period  to  which,  according  to 
all  principle  and  authority,  you  are  to  refer,  viz.  the  decease  of  the  testa- 
tor ;[l]  but  it  was  so  barred  before  any  suit  was  commenced,  the  suit  for  its 
recovery  being  brought  after  six  years  had  elapsed  from  the  death  of  the 
debtor  ;  and  the  question  w  as,  whether  the  words  "  after  payment  of  all  my 
debts,"  charging  them  upon  the  real  estate, — whether  those  words  changed 
the  nature  of  the  property  and  of  the  claim,  (for  that  is  one  view,)  convert- 
ing what  was  before  a  debt  into  trust,  and  the  creditor  into  a  cestui  que  trusty 
and  making  the  executor  a  trustee  for  the  satisfaction  of  the  demand ;  or 
whether,  in  another  view,  it  was  such  a  declaration  of  intention  as  amounted 
to  an  expression  of  the  testator's  will,  that  all  his  debts  should  be  paid 
without  regard  to  the  statute  of  limitations.  On  either  of  those  views,  it 
was  said,  the  words  would  be  sufficient  to  take  the  debt  out  of  the  statute  :  for 
as  it  had  not  been  barred  at  the  time  of  the  testator's  decease,  the  nature  of 
the  debt,  it  was  contended,  and  the  situation  of  the  creditor  were  so  altered 
by  that  devise,  that  the  statute  of  limitations  would  no  longer  run  against 

it. 
[*269]  The  importance  of  this  question  will  be  obvious,  *when  it  is  ob- 
served that  most  men's  will  contain  a  clause  which  affects  their  per- 
sonal property  just  in  the  same  way  as  is  done  here»  and  they  therefore  give 
exactly  the  same  protection  to  their  creditors,  which  this  will  doet-;  with 
this  difference,  indeed,  that  here  the  intention  is  much  more  strongly  marked, 
by  reason  of  the  mistake,  the  testator  having  clearly  meant  to  keep  alive  his 
debts  as  against  his  freehold  estate,  and  it  being  beyond  dispute  that  the  devise 
would  have  kept  them  alive,  had  a  real  estate  existed.  The  consequence 
of  such  a  doctrine  would  be,  that  this  very  ordinary  expression  in  a  will, 
which,  where  you  seek  only  to  affect  the  personal  estate,  is  superfluous, 
would  prevent  the  executor  not  from  pleading  the  statute  at  law,  for  of  that 
defence  he  may  still  avail  himself,  but  from  taking  advantage  of  it  against 
a  suit  seeking  to  charge  him  with  assets  in  equity. 

I  have  looked  with  care  into  all  the  cases  in  search  of  light  upon  the 
subject,  and  I  have  also  applied  for  assistance  to  a  very  great  and  venerable 
living  authority.  I  should  first,  however,  state  that  there  is  another  circum- 
stance to  which  the  learned  judge  in  the  court  below  adverted,  namely,  that, 

[1]  Vide  Ault  v.  Chodrieh,  4  Rom.  430.  Freaked,  CranefM^  3  Myl.  Sl  Cr.  499.  Roosevelt 
V.  Mark,  6  Johno.  Ch.  Rep.  293. 
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after  Mr^  Donovans'  death,  his  daughter,  who  had  taken  out  administration 
to  hira,  published  an  advertisement  in  a  newspaper,  requiring  the  creditors 
to  come  in  and  prove  their  debts.  And  I  find  in  Andrews  v.  Brown^  autho- 
rity, such  as  it  is,  that  would  lead  me  to  consider  that  circumstance  as 
decisive.  The  book«  however,  is  of  no  great  repute ;  and  the  judge  who 
decided  the  case,  Lord  Keeper  Harcourt,  though  a  respectable  lawyer,  is 
certainly  not  to  be  ranked  with  the  Parkers,  the  Finches,  and  the  Hard- 
wickes.  The  case  itself,  besides  contains'  other  matters,  which 
have  since  •been  distinctly  overruled,  although  upon  the  point  in  [•270] 
which  it  approaches  the  case  at  bar,  there  is  no  express  decision 
contradicting  it. 

[Here  his  Lordship  read  the  report  in  Precedents  in  Chancery,  385,  and 
observed,  that  on  two  points,  at  least,  the  doctrine  there  laid  down  could  not 
now  be  supported  ;  for  it  was  there  said,  that  a  direction  in  a  will  for  pay- 
ment of  debts  was  sufficient  to  revive  debts  that  had  been  previously  barred ; 
and  that,  in  addition  to  an  acknowledgment  of  the  debt  being  still  due,  a 
promise  to  pay  it  was  necessary,  in  order  to  frustrate  a  plea  of  the  statute. 
His  Lordship  then  continued] — I  therefore  hold  the  authority  of  Andrews  v. 
Brown  to  be  of  very  little  weight.    Nevertheless  it  is  fitting  to  mark  this 
circumstance  of  the  advertisement,  especially  as  it  shows  the  belief  of  the 
personal  representative  that  the  testator's  intention  was  to  have  all  his  debts 
paid.    That  is  not  immaterial.     It  is  one  of  the  lights  in  which  a  bequest 
for  payment  of  debts,  or  a  charge  of  debts  upon  real   estate,  may  be  re- 
garded ;  one  of  the  two  grounds  on  which  the   plaintiff's    argument  rests, 
being  that  this  indicates  a  desire  on  the  part  of  the  debtor^  that  his  debts 
shall  be  paid,  notwithstanding  that   by  the   lapse  of   time  the  remedy  is 
gone.     Assuming  that  to  be  the  ground,  the  rule  is  now  indisputably  estab- 
lished  in  this  court,  however   it    may  formerly  have   been   doubted,  that 
where  there  is  a  devise  of  lands  for  payment  of  debts,  it  will  take  those 
debts  out  of  the  statute ;  and,  indeed,  it  was  stated  by  Lord  Mansfield  in 
Trueman  v.  Fentonf{a)  that  it  would  be  so  held  at  law,  if  the  case  were 
properly  brought  before  the  court  on  the  principle  of  giving  effect  to  the 
intention.    If  intention  be  the  ground,  can  it  make  any  difference 
whether  that  intention  be  signified  •by  charging  the  debts  upon  free-    [•271] 
hold  estate  or  upon  leasehold  ?    If  intention  be  the  criterion,  then 
you  must  take  the  mind  of  the  intendor  as  it  was  circumstanced  at  the  moment 
he  did  the  act  from  which  you  seek  to  gather  his  intention.     Mr.  Donovan 
believed  his  estate  to  be  freehold,  and  in  that  belief  he  charged  his  debts 
upon  it ;  and  can  his  mistake  with  respect  to  the  tenure  make  any  difference  ? 
It  was  said,  indeed,  that  if  he  had  been  aware  the  estate  was  leasehold, 
he  would  not  have  expressed  the  same  intention,  especially  as  he  was  a  pro- 
fessional man,  because  he  must  have  known  that  the  law  itself  would  charge 

(a)   Cowp.546. 
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the  debts  upon  it  as  personal  estate.  This  may  or  may  not  be  so ;  bat  it 
only  brings  us  round  to  the  other  view  of  the  subject.  It  is  clear  that 
intention  to  charge,  that  is,  to  keep  alive  his  debts,  is  evidenced  as  distinctly 
as  can  be;  and,  in  my  view,  it  signifies  not  whether  that  intention  was 
formed  under  mistake  as  to  the  nature  of  the  property,  or  under  a  correct  con- 
ception of  its  nature. 

There  is  another,  consideration,  not  niuch  referred  to  in  the  argument. 
Are  we  not  bound,  in  construixfg  a  will,  rather  to  presume  in  favor  of  that 
view  which  makes  each  clause  operative  than  of  that  which  leaves  any 
clause  wholly  inoperative  and  nugatory?  If  the  cUuse  chargmg  debts 
on  the  personal  estate  be  not  taken  as  meant  to  exempt  them  from  the 
operation  of  the  statute,  what  meaning  can  you  possibly  ascribe  to  it  ?  The 
words  are  natural  and  sensible,  if  they  be  supposed  to  mean  "  I  desire  that 
the  statute  shall  not  run  against  my  debts  ;  that  no  advantage  may  be  taken 
of  the  unconscientious  plea  which  only  bars  the  remedy,  but  does  not  put  an 
end  to  the  obligation."  Unless  you  suppose  this  to  be  the  object  of  the  clause 
it  fails  of  all  effect ;  it  is  only  saying,  ^*  let  my  debts  be  paid,  as  the  law  will 
take  care  to  do  whether  I  desire  it  or  not — nay,  in  spite  of  my  desir- 
[•272]  ing  the  contrary."  I  cannot,  *without  violence  to  probability,  sup- 
pose that  all  men,  professional  as  well  as  lay  men,  have  continued  for 
so  long  a  time  to  put  this  clause  into  their  wills,  when  they  have  no  real  proper- 
ty to  dispose  of,  without  any  sense  or  purpose.  That  would  be  to  reject  the 
words  as  devoid  of  meaning ;  whereas  the  rule  is,  rather  to  adopt  that  con- 
struction which  win  give  force  and  effect  to  every  part  of  the  instrument. 

Coming,  however,  to  that  upon  which  chiefly  the  argument  must  be  put, — 
that  by  a  trust  for  payment  of  the  debts  you  convert  the  creditor  into  a  cestui 
que  trusty  and  that,  as  between  him  and  the  trustee,  time  shall  not  run  to 
create  a  bar, — it  was  said,  and  his  honor  seems  to  have  been  pressed  by  the 
argument,  that  a  trust,  made  by  a  will  or  personal  estate  for  payment  of  the 
testator's  debts,  is  to  be  deemed  an  act  wholly  void  and  contrary  to  law. 
Now,  I  hold  it  to  be  one  thing  for  an  act  to  be  merely  nugatory ;  another,  and 
a  very  different  thing,  for  such  act  to  be  wholly  illegal  and  void.  A  man  may 
take  in  one  way  what,  but  for  a  particular  provision,  the  law  would  have  giv- 
en him  in  another.  I  cannot  say  that  such  a  provision  is  absolutely  illegal, 
though  it  may  be  altogether  unnecessary.  When  a  person  merely  orders  that 
to  be  done,  which,  if  he  had  not  so  ordered,  the  law  would  have  done  for  him 
he  does  not  come  under  the  description  of  giving  a  direction  which  is  void  as 
being  contrary  to  law.  Some  directions  may  be  imagined,  which  would  be 
superfluous  in  respect  of  the  nature  of  the  debt ;  others,  in  respect  of  the  fund 
on  which  the  debt  is  charged.  Of  the  former  kind  would  be  a  proviso  that 
specialty  debt  should  be  paid  out  of  the  freehold  estate ;  of  the  latter,  the 
clause  before  us  is  an  example.  Other  directions,  again,  are  superfluous,  not 
in  respect  of  the  fund  or  the  species  of  the  debt,  but  the  quality  of 
[*273]    the  debtor — the  situation  and  ^circumstances  of  the  person  making 
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the  will.  Thus,  a  trader  within  the  bankrupt  laws,  and  the  47  G.  3, 
would  do  what  is  superfluoHs,  if  he  charged  his  simple  contract  debts  upon 
his  freehold  estate  ;  though  with  respect  to  a  person  not  within  those  laws 
and  that  statute,  it  would  be  otherwise.  In  the  case  put,  the  act  of  the  trader 
is  superfluous  :  but  it  is  not  illegal,  nor  is  it  necessarily  void.  There  is  this 
difference,  it  is  true, — that  th^  remedy  is  somewhat  different  under  the  trust 
or  charge  created  by  such  clauses,'  ft'om  that  which  would  be  given,  if  the 
matter  were  left  merely  to  the  operation  of  the  law.  But  still  what  is  done  is 
superfluous  ;  and  yet  it  is  clear  that,  if  a  bond  debt  were  charged  upon  his 
freehold  estate  by  the  will  of  the  obligor,  although,  in  the  ordinary  case, 
satisfaction  would  be  presumed  after  twenty  years,  all  courts,  whether  of  law 
or  equity,  would  hold  that,  even  after  thirty  or  forty  years  had  elapsed,  the 
charge  took  it  out  of  the  operation  of  the  rule,  which  has  become  by  analogy 
a  sort  of  judicial  period  of  limitation.  And  so,  I  apprehend,  if  a  trader  charge 
upon  his  freehold  estate  debts  against  which  the  statute  has  run,  though  not 
at  the  date  of  his  will,  yet  at  the  lime  of  his  decease,  his  debts  will,  notwith- 
standing both  the  statute  and  the  superfluousness  of  the  direction,  be  payable 
primarily  out  of  his  personal  and  then  out  of  his  real  estate,  just  as  if  the  six 
years  had  not  expired,  or  the  direction  had  been  operative  in  other  respects. 
That  the  superfluousness  of  a  direction  does  not  prevent  it  from  keeping  a 
debt  out  of  the  statute,  which  but  for  such  direction  would  be  barred,  is  clear 
from  various  cases.  The  intention  to  keep  alive  the  debt  is  recognized  by 
Lord  Eidon,  in  Ex  parte  DewdneyX^)  &s  the  main  foundation  of  the  principle. 
If  it  be  contended,  that  the  testator  only  means  to  charge  his  per- 
sonal •estate  with  his  just  debts — in  other  words,  such  as  shall  be  [•274] 
found  legally  due  at  the  time  of  the  demand,  and  therefore  not  such 
as  would  be  legally  barred — it  may  be  answered,  that  precisely  the  same  ar- 
gument applies  to  a  charge  of  debts  upon  real  estate,  which  it  is  admitted  will 
take  them  out  of  the  statute.  The  court  has  gone  upon  the  supposition  either 
of  a  trust  or  of  intention,  taking  that  as  equivalent  to  a  declaration  of  the  testa- 
tor's wiU  and  mind  that  the  statute  shall  not  run.  A  great  deal  pf  doubt 
seems  at  one  time  to  have  existed  as  to  the  particular  force  and  extent  of  the 
rule  ;  and  until  the  case  of  Burke  v.  Jones  it  should  seem,  from  the  current 
of  authorities,  and  particularly  from  a  case  in  the  time  of  Lord  Hardwicke,(6) 
that,  though  a  debt  was  barred  at  the  death  of  the  testator,  it  would  be  revived, 
— not  continued,  but  revived, — (a  word  implying  that  the  debt  was  previously 
gone,)  by  a  devise  for  payment  of  debts.  The  case  of  Burke  v.  JoneSf  how- 
ever, which  was  decided  by  JSir  Thomas  Plumer  after  the  fullest  deliberation 
and  after  consulting  with  the  other  judges  of  the  court,  drew  this  broad 
distinction, — that,  if  the  debt  were  actually  barred  at  the  period  of  the 
death  of  the  testator,  the  charge  of  debts  upon  the  real  estate  had  not  the  effect 
of  reviving  it. 

(a)  15  Yes.  497.  (b)  Laeon  y.  Brigg;  3  Atk.  105. 
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The  only  question  is,  whether  there  exists  any  difference  between  a  charge 
upon  the  real,  and  a  charge  upon  the  personal  estate.  I  have  given  my  rea- 
sons for  thinking  that  no  such  distinction  can  be  maintained.  My  opinion  is 
confirmed  by  what  I  find  in  the  reporter's  note  to  the  case  of  Jones  v.  Lord 
Strafford  ;(a)  from  which  it  appears  that "  the  point  now  before  the 
[•275]  court  •was,  at  the  date  of  his  book  (1749,  altogether  unsettled ;  and 
all  the  inquiry  I  have  been  able  to  make,  leads  me  to  suppose  that 
the  point  has  never  yet  received  a  judicial  decision. 

Now,  let  us  consider  what  will  be  the  effect  of  this  construction  in  the  case 
of  wills  containing  such  a  clause*  The  consequence  will  be  that  a  man's 
debts,  if  he  chooses  so  to  charge  them  upon  his  personal  estate,  provided  they 
be  not  barred  at  his  decease,  will  be  payable  notwithstanding  any  length  of 
time  that  may  afterwards  elapse.  I  know  not  that  courts  of  equity,  any  more 
than  courts  of  law,  ought  to  lean  against  allowing  a  man  to  make  such  decla- 
rations of  his  intention  to  have  his  debts  paid  ;  and  I  have  already  stated, 
that,  if  this  be  not  the  meaning  of  the  clause,  I  cannot  see  to  what  it  applies, 
or  upon  what  subject  matter  it  can  operate.  If  it  be  construed  as  a  direction 
by  the  testator  to  pay  the  debts  without  regard  to  the  running  of  the  statute 
after  his  decease,  the  words  are  quite  rational  and  intelligible,  and  at  the  same 
time  expressive  of  an  honest  and  conscientious  intention ;  for  a  man  ought  to 
wish  to  discharge  his .  debts  notwithstanding  the  lapse  of  time,  if  he  knows 
they  are  unpaid,  and  not  avail  himself  of  the  argument  which  lapse  of  time 
may  furnish  in  dubio  in  favor  of  their  having  been  paid. 

Upon  these  grounds  I  have  felt  myself  bound  to  come  to  a  decision  con- 
trary to  that  of  his  Honor.  My  opinion  is,  as  I  have  already  ^stated,  fortified 
by  the  authority  to  which  I  alluded  ;  nevertheless  the  point  seems  to  be  by  no 
means  free  from  doubt.  Not  that  I  feel  any  difficulty  as  to  the  effect  of  such 
a  decision  in  future  ;  because  then  every  man  will  know,  when  he  frames  his 
will,  that  the  clause  is  introduced  with  a  view  to  prevent  the  operation 
[*276]  of  the  statute.  But  it  was  with  respect  to  •wills  already  made  on  ac- 
count of  the  retrospective  and  intermediate  effect  of  such  a  construe* 
tion,  before  it  can  become  generally  known,  that  I  felt  so  much  anxiety  and 
doubt  as  induced  me  to  &eek  the  lights  of  living  as  well  as  of  departed  learn- 
ing. And  although  the  opinion  which  I  had  formed  is  thus  confirmed,  yet, 
looking  to  the  importance  of  the  question,  and  the  doubt  in  which  it  may  to 
some  still  appear  to  be  involved,  it  would  be  a  satisfaction  to  have  the  whole 
subject  reconsidered  elsewhere.  If  the  estate  can  conveniently  bear  tlie  ex- 
pense, I  shall  ensure  the  earliest  consideration  of  the  case,  and  the  best  assist- 
ance which  equity  or  law  can  afford,  to  the  final  settlement  of  what  appears  to 
mc  a  principle  of  great  moment  in  tlie  law,  as  administered  by  this  court.[l] 

(a)  3  P.  W.  79.    The  note  referred  to  b  by  Mr.  Peere  Williams,  p.  89.  (A). 

[1]  Revened  in  Dom.  Proc.  4  Clarke  &  Fin.  389  And  ace,  Freake  v.  Cranefeldt,  3.  Myl.  & 
Cr.  499.  Evans  v.  Tweedy,  1  Beay.  55.  Cralhn  y.  Oulton,  3  Bear.  1.  3  Myl.  &  Cr.  503. 
n.  1.    1  Keen,  211,  xl  (B). 
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•BOWSHER  V,  Watkins.  ^^77] 

ftoLiA— 1830 ;  February  9,  10, 16. 

Residaary  lej^atees  may  sustain  a  biU  for  an  account  against  the  executor  and  the  surviving  partner 

of  the  testator,  though  coUoaion  between  the  executor  and  the  surviving  partner  is  neither 

charged  nor  proved. 

John  Botvsher  and  Watkins  carried  on  business  in  partnership ;  and,  at  a 
yearly  account  settled  on  the  30th  of  April,  1822,  Bowsher's  share  of  the 
joint  stock  in  trade  of  the  partnership  vas  ascertained  to  amount  to  42,948/. 
3s.  3d,  On  the  21st  of  June  following  he  died,  having  by  his  will  disposed 
of  the  residue  of  his  estate  in  favor  of  the  plaintiffs,  and  appointed  Thomas 
Ormerode  and  Mary  Bowsher  his  executor  and  executrix.  They  proved  the 
will.  Sometime  afterwards,  they  entered  into  an  arrangement  with  Watkins 
for  convening  the  property  of  the  partnership  into  money,  and  bringing  the 
business  to  a  close  ;  and  they  appointed  one  Kirby  to  act  on  their'be^alf  with 
Watkins  in  winding  up  the  concern.  In  1823,  Kirby  and  Watkins  entered 
into  partnership. 

The  bill  was  filed  by  the  residuary  legatees  of.  John  Bowsher,  against  Wat- 
kins, Kirby,  and  the  executor  and  executrix.  It  alleged  that  Watkins,  after 
the  death  of  the  testator,  employed  stock  and  effects,  belonging  to  the  late 
partnership,  in  a  business  whiob  had  been  carried  on  for  his  own  profit ;  that 
he  and  Kirby,  after  they  entered  ihtp  partnership,  carried  on  their  business 
with  property  of  the  late  partnership  of  Bowsher  and  Watkins,  which  re- 
mained unsold;  that  the  plaintiffs  had  applied  to  Thomas  Ormerode  and 
Mary  Bowsher  to  appoint  some  other  person  in  Kirby's  stead  to  get  in  the 
assets,  or  to  take  proper  steps  to  compel  Watkins  and  Kirby  to  account ;  that 
they  had  not  complied  with  these  requests,  but  had  wholly  neglected  to  take 
any  steps  to  compel  Watkins  and  Kirby  to  account :  and  "  that  by 
such  neglect  they  countenanced  and  assisted  Watkins  ^and  Kirby  in  [*278] 
misapplying  the  assets."  The  prayer  was,  among  other  ihings,  that 
an  account  might  be  taken  of  the  partnership  dealings  from  the  last  yeariy 
settlement  and  of  the  moneys  received  on  behalf  of  the  partnership  by  Wat- 
kins, or  by  Watkins  and  Kirby. 

Mary  Bowsher  and  Kirby  having  died,  the  suit  was  revived  against  their 
personal  representatives. 

Watkins,  by  his  answer,  admitted,  that,  after  the  testator's-  death,  he  em- 
ployed some  effects  belonging  to  the  partnership,  in  building  certain  ships  ; 
but  those  ships  were  afterwards  sold,  and  the  proceeds  were  paid  to  a  banker, 
to  the  joint  account  of  him  and  the  executors,  and  were  duly  applied  as  part- 
nership assets.  He  denied  that  he  and  Kirby  had  made  use  of  any  part  of 
the  property  of  the  late  partnership  in  carrying  on  their  business  ;  and  he  did 
not  believe  that  the  plaintiffs  had  made  to  the  executor  and  executrix  tlie  ap- 
plications stated  in  the  bill,  or  -that  the  executor  and  executrix  had  refused  to 
comply  therewith. 
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Ormerode  stated,  that  Kirby  had  been  selected  to  assist  in  winding  up  the 
cpiicern,  because  he  had  been  long  the  clerk  of  Bowsher  and  Watkins,  and 
had  enjoyed'  the  unlimited  confidence  of  the  testator.  He  did  nol  recollect  or 
believ^e  that  msy  application  had  been  made  to  him  or  the  executrix  to  appoint 
some  other  person  in  Kirby's  stead,  or  to  compel  Kirby  and  Watkins  to  ac- 
count :  be  was  not  aware,  till  after  the  filing  of  the  bill,  that  Kirby  and  Wat- 
kins had  applied  any  part  of  the  stock  of  the  late  partnership  in  their  trade, 
exc6[(5t  a  few  articles  which  had  been  valued  to  them  ;  and  though  he  had  no 
Bolioii,  when  Kirby  was  appointed,  thai  that  gentleman  was  afterwards  to 
enter  inlo  partnership  with  Watkins,  he  considered  his  agency  to  have 
[*279]  been  highly  ^advantageous  to  the  estate  of  the  testator.  He  denied 
that  lie  had,  by  any  negligence  or  otherwise,  countenanced  or  assisted 
Watkins  and  Kirby,  or  either  of  them,  in  wasting  the  assets ;  &nd  he  did  not 
believe  that  the  assets  had  been  wasted  or  OMSapplied, 
'  There -was  no  proof  that  the  executor  and  t5xccutrix  had  acted  in  coUusioa 
with  Watkins  and  Kirby,  or  that  any  applications  had  been  made  to  them  to 
compel  Watkins  and,  Kirby  to  account.  The  executor  and  Bxecuirix  had ' 
not  been<:alled  iipon  tto  file  a  bill  against  Watkins  and  Kiiby,  or  either  of 
them.  *  ' 

Mr  Pepys^  Mr.  Bickersteth  and  Mr,  Wrighty  for  the  plaintiffs,  ■, 

Mr.  Tinney  and  Mr.  Piggott,  for  the  personal  relatives  of  the  testator. 

Mr.  Pemberton  and  Mr.  A.  Cro^ptot^^  iot  Watkins-:— Pn  behalf  of  Wat- 
kins an  objection  was  taken  to  the  frame  of  the  suit.  Watkins,  it  was  said, 
was  merely  a  debtor  to  the  estate  of  the  testator  ;[1]  and  the  rule  is,ihat  a 
debtor  cannot  be  made  a  defendant  to  a  bill  'filed  by  a  residuary  legatee ; 
Utterson  v.  ilfotr-,(a)  Bechely  v.  DorringUmSJb)  The  exception  is,  where 
there  is  collusion  between  ihe  executor  and  the  debtor ;  but  collusion  must 
-be  charged  and  proved.  Here  there  is  net  so  much  as  a  charge  of  collu- 
sion. There  is,  indeed,  an  allegation  that  ^'  the  executors  countenance  and 
•assist  Watkins  and  Kirby  in  misapplying  the  assets ;"  but  it  is  expressly 
stated,  that  the  mode,  in  which  this  supposed  countenance  and  as- 
(''280]  sistance  had  been  given,  was  by  ^neglecting  to  compel  them  to  ac* 
count ;  the  -charge  is  therefore  a  charge  of  negligence  only,  which 
will  not  bring  the  case  within  the  exception.  Neither  negligence  nor  collu- 
sion is  proved.  No  application  was  ever  made  to  the  executor  or  executrix 
-to  file  a  bill  against  Watkins.  Can  an  instance  be  produced,  in  which  a 
legatee  has  been  allowed  to  sue  a  debtor  to  the  estate,  when  he  had  never 
mailed  upon  the  personal  representative  to  institute  proceedings? 

If  Watkins  is  te  litigate  any  question  between  him  and  the  estate  of  the 

<a)  2  Ves.  jun.  95.  (fr)  Cited  in  6  Vm.  749. 

[I]  It  is  a  general  rule  Uiat  a  person  having  a  claim  on  the  asBetB  of  a  testator,  cannot  in  watag 


4he  executor,  make  a  debtor  of  the  estate  a  party  to  the  eHut  \  but  the  rule  admifai  of  exceptions. 
,  Ijancaster  v.  Evors,  4  Beav.  158. 
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testator,  why  i«  he  to  be  called  on  to  litigate  it  with  ai>y  pertoii  except  the 
executors  ?  In  a  suit  like  the  present,  it  is.  of  great  importance*  to  the  de- 
fendant, who  the  persons  are  with  whom  he  is  to  contend  as  plaiK^tms.^ 
Hitherto  he  has  dealt  with  the  executors:  the  greater  pari  of  the'accoiMits 
soirght  by  this  bilf  have  Ijeen  arranged  in  the  faisest  naanner  to  liis  satisfaC-" 
tion  and  theirs ;  had  they  instituted  the  suit,  they  would  not  have  veniurrtl 
to  state  such  a  case  as  is  now  brought  forward  ;  or  if  tbey  had,  an  easy  ski\d 
complete  answer  to  it  would  have  been  at  hand.  Is  his  situation  to  4)0  al- 
lered  for  the  worse,  by  allowing  theresidu^iy  legatees  to  take-  upon  tb^fr^selves 
■the  functions  of  the  executor? 

On  the  other  hand,  it  was  said,,  in  support  of  the  bill,,  that  there  were 
special  circumstances  in  the  case  which  took  it  out  of  the  general  rule. 
Watkins  was  not  a  mere  debtor  to  the  estate  ;  he  was  the  surviving  partner 
of  a  partnership  in  whicb  the  testator  held  the  largest  share ;  and,  as  such,, 
he  necessarily  had  part  of  the  assets  in  bis  hand^.  The  amount  of  fhe  de- 
mand against  him  ii>  respect  of  these  as^s  ooukl  not  be,  ascertained  in  an 
action  at  law ;  it  must  necessarily  be  investigated  in  a  court  of  equity ; 
so  that  he  suffered  no  hardship  fron^  being  noade  a  dpfeiidant ;  and 
there  would  he  extreme  'inconvenience,  in  having  one  suit  by  the  [•281] 
legatees'  against  the  executors,  and  another  iu  the  name  of  the  exe- 
cutors against  Watkins  la  Newland  v./  Champioriyia)  k  was  held  that  the 
creditor  had  a  right  to  make  t^  9|^rviyiiig  partner  of  his  testator  a  defenc'- 
ant  to  a  bill  for  an  account.  ''  I  take  the  case  of  partnership^**  said  Lord 
Hardwieke,  "  to  be  different ;  and  though  there  was  bo  suggestion  of  col- 
lusion, yet  I  do  not  think  the.  bill  would  ha^e  been  demurable  to,  as  has  been 
insisted  on.  Many  bills  are  brought  in  this  court,  not  only  noaking  the  re- 
presentatives parties,  but  also  all  other  persons  who  have  possessed  the  spe- 
cific assets ;  and  there  are  many  instances  where  the  surviving  partner  is 
made  a  party,  that  they  may  have  an  account  of  the  personal  estate  en- 
tire." The  same  principle  was  followed  in  Doran  v.  Simpson,  {b)  and 
Alsager  v.  Rowley, {o)     In  Gedge  v.  TVaill^id)   a  demurrer  was   averruled 

(a)  IVes.  160.106.  (&)4Ve8.65i.  (^)  6  Vet.  748 

{d)  Gedok  v.  TkAiLi. 

1893 ;  November  3. 

A  b(U,  filed  by  a  creditor  of  a  testator  against  the  executor,  and  certain  persons  who  w«re  in  part- 
nefBhip  with  the  executor,  alleged  that  the  partnership  daimed  to  bo  entitled  to  retain  a8seU 
which  were  in  their  hands,  in  satisfaction  of  a  debt  which  they  pretended  was  due  to  thein 
from  the  testator ;  but  it  did  not  charge  in  express  terms  that  the  executor  was  colluding  with 
his  co-partners :  the  creditor  was  held  to  have,  under  such  circumstances,  a  right  to  sue  all  the 
partners  ;  and  a  demurrer  by  the  partners,  other  than  the  executor,  was  overruled. 

A  testator  died  in  India,  having  appointed  oertain  execators  in  that  country,  and  other  executors 
in  England.  The  defendant,  TraiU,  a  partner  in  the  house  of  Paxton  6l  Co.,  was  the  only  person 
who  proved  the  will  in  England  ;  and  the  executora  in  India  had  remitted  to  him  assets  to  a  consid- 
erable amount. 

The  original  bill  was  filed  against  Traill  by  a  creditor  of  the  testator,  for  payment  of  a  debt 
Afterwards,  all  the  partners  in  the  house  of  Paxton  &.  Co.  were  made  defendants  by  anuMid- 
j&?nt;  and  it  was>»ll«»c»'i»''*«i-»  '  -"^  »v»«n  remitted  either  to  Traill  or  to  Paxtoa  Sl  C 
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[*282]  to  a  bill  filed  by  a  ^creditor  against  an  executor  and  his  partners, 
who  had  assets  in  their  hands.    Here  Watkins,  upon  the  death  of  the 

testator,  came  into  the  possession  of  assets,  and  had  been  deah'ng  with  those 

assets.  The  possession  of  the  assets  rendered  him  accountable  to  a  person 
beneficially  interested  in  the  estate. 

[^283]  *The  Master  of  the  Rolls  was  of  opinion  that  the  plaintiff 
had  a  right  to  sustain  the  bill  against  the  surviving  partner  .[I] 

that  Paxton  &  Co.  claimed  a  Iai||^  smn  ai  4ne  to  them  from  the  testator ;  and  that  the  defen^  - 
dants  preteadMl  that  Pazton  Sl  Co.  were  entitled  to  retain  the  anets  in  discharge  of  their  own 
claim. 

There  was  no  express  charge  that  Traill  was  colluding  with  his  co-partners. 

The  partners  in  the  house  of  Paxton  6l  Co.,  other  than  Traill,  put  in  a  general  demurer  to  the 
bill  for  want  of  equity. 

Mr.  Coekerell  in  support  of  the  demurrer. 

There  is  no  privity  l^ween  thla  demurring  defendants  and  the  plaintiff;  they  are  aecounta- 
hie  to  the  executor,  and  the  executor  is  accountable  to  the  plaintiff.  The  possession  of  assets 
constitutes  Paxton  Sl  Co.  a  debtor  to  the  estate  of  the  testator ;  but  a  creditor  has  no  right 
to  call  them  to  an  account,  or  to  enforce  payment  of  that  debt,  unless  the  executor  be  in- 
solvent or  acting  in  collusion  with  them,  AUager  y.  Rowley  (6  Ves.  748.)  In  the  present 
ease,  neither  collusion  nor  insolvency  is  charged. 

Mr.  Teed,  contra. 

It  is  immaterial  whether  it  be  alleged  in  words,  that  Traill  colludes  with  the  o^ier  defendantSt 
if  facts  are  stated  on  the  face  of  the  bill,  which  show  that  he  and  they  are  acting  in  concert 
Such  concert  follows  necessarily  from  the  Ihet  of  his  being  in  partnerehip  with  them.  It  is  the 
partnership  which  retains  the  assets ;  this  retainer  is  the  joint  act  of  Traill  and  his  compart- 
ners;  and  any  person,  who  has  an  interest  in  the  estate,  must  be  entitled  to  sue  him  and 
them  jointly.  Such  a  state  of  things  constitutes  an  exception  from  the  general  rale,  that  a 
debtor  to  the  estate  cannot  be  made  a  defendant  to  a  bQl  by  a  creditor. 

The  Vick  Chancellor  (Sir  John  Leach)  stated,  that,  in  substance,  it  was  collusion  on 
the  part  of  the  executor,  if  a  stranger  retained  assets  with  his  consent  and  approbation ;  that 
this  bill  alleged  that  all  the  partners  (of  whom  Traill  was  one)  retained  the  sums  remitted,  and 
claimed  to  be  entitled  to  retain  them  ;  and  that  those  circumstances  amounted  to  collusion,  and 
brought  the  case  within  the  exception  from  the  general  rule. 

The  demnirer  was  overruled. 

[1]  In  Holland  v.  Prior,  I  Myl.  Sl  K.  237,  244,  Lord  Brougham  appears  to  have  adopted  the 
decisions  in  Bowoher  v.  WaikinM  and  Oedge  v.  7Va»ZI,  without  question,  or  qualification ;  but  in 
Daviee  v.  Dmiee,  2  Keen,  539,  Lord  Langdale,  M.  R.  speaking  of  Bot0#^  v.  Watkme,  observed : 
**  I  well  recollect  that  there  were  special  ciroumstances  which  induced  Sir  John  Leach  to  come  to 
the  conclusion  he  did  in  that  case,  and  that  the  decision  was  far  from  establbhing  the  general 
proposition  that  in  every  case,  a  bill  might  be  filed  against  an  executor  and  surviving  partner  of  the 
testator,  without  charging  and  proving  fraud  or  collusion."  lu  a  snit  by  a  joint  creditor  against  the 
representatives  of  a  deceased  partner,  and  the  survivmg  partner,  the  latter  is  properly  joined  as  a 
defendant,  being  interested  to  contest  the  demand  of  the  plamtiff  and  of  all  joint  creditors,  but  the 
remedy  against  him  is  altogether  at  law.  Wilkinoon  v.  Henderoon,  1  Myl.  Sl  K.  582.  A  person 
having  a  claim  against  a  testator's  estate  prevailed  upon  the  executors  to  hand  over  to  him  part  of 
the  testator's  asBets,  under  ciroumstances  from  which  be  must  have  know;^  that  in  so  doing,  the 
executors  were  acting  hastily,  improvidently,  and  against  their  duty  as  executors :  it  was  held  that 
such  person  was  a  proper  party  to  a  suit  instituted  by  a  legatee  against  the  executors  for  the  admin- 
vtration  of  the  estate,  although  the  bill  contained  no  charge  of  collusion  or  insolvency.  Consett 
w.  BeU^  1  Yo.  Sl  Coll.  C.  C.  569. 
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The  decree  directed  an  account  of  the  partnership  dealings  and  transactions 
of  Bowsher  and  Watkins,  from  the  30th  of  April,  1822 ;  an  account  of  the 
property  and  effects  of  the  partnership  at  the  time  of  the  testator's  death,  and 
of  the  amount  of  his  capital  engaged  therein ;  and  an  account  of  the  sums 
received  by  Kirby,  and  retained  by  him  on  account  of  his  services  and  expen- 
ses ;  with  an  inquiry  whether  any  thing  was  due  to  or  from  his  estate  in  re- 
spect thereof. 

Reg.  Lib.  1829,  A.  2908. 


•Collins  v.  Archer.  [•284] 

Rolls.— 1830;  February  11,  23. 

Purchase  for  valuable  consideiation  without  notice  10  not  available  as  a  defence  against  a  plaintiff 
who  relies  upon  a  legral  title. 

A  rector,  in  1811,  demised  his  rectory  to  A.  for  a  term  of  yean  to  secure  the  due  payment  of  an 
annuity ;  in  1814,  he,  for  valuable  consideration,  demised  the  tithes  of  certain  lands  within  the 
rectory  to  the  occupier  B^  who,  at  the  time,  had  no  notice  of  the  prior  charge :  the  annuity  fell 
into  arrear  ur  1816  ;  and,  in  1817,  the  rector  took  the  benefit  of  the  insolvent  act :  B.  remained 
in  the  occupation  of  the  lands,  and  retained  the  tithes,  claiming  to  be  entitled  to  them  under 
the  deed  of  1814 :  and  no  step  was  taken  to  enforce  payment  till  1827,  when  A.  filed  against 
him  a  bill  for  an  account ;  in  answer  to  which,  B.  insisted  that  he  was  a  purchaser  for  valuable 
consideration  without  notice :  Held, 

That  that  defence  was  of  no  avail  against  the  legal  title  of  the  plamtiff; 

And  that  the  defendant  ought  to  account  for  the  tithes  for  the  six  yeaxs  before  the  filing  of  the 
biU. 

Henry  Goddard,  being  rector  of  the  rectory  and  parish  church  of  Castle 
Eaton,  executed  an  indenture  bearing  date  the  21st  of  January,  1811,  by 
which  he  granted  to  Collins,  in  consideration  of  4000/.,  an  annuity  of  550/. 
for  the  life  of  him,  Goddard  :  and,  for  the  more  effectually  securing  the  an- 
nuity, he  thereby  granted  and  demised  the  said  rectory  of  Castle  Eaton  and 
the  vicarge  of  Dererill  Longbridge,  therein  mentioned,  with  the  messuages 
and  tenements,  and  all  the  tithes,  issues,  and  profits  belonging  thereto  respec- 
tively, unto  John  Pern  Tinney,  his  executors,  administrators,  and  assigns,  for 
the  term  of  ninety-nine  years,  if  he  (Goddard)  should  so  long  continue  the 
incumbent  of  the  rectory  and  vicarage,  without  impeachment  of  waste,  upon 
certain  trusts  for  securing  the  payment  of  the  annuity.  As  a  further  security, 
judgment  for  8000/.  was  entered  up  against  Collins ;  on  which,  as  often 
as  the  annuity  should  be  in  arrear  for  the  space  of  forty  days,  Collins  was  to 
be  at  liberty  to  issue  one  or  more  writ  or  writs  of  levari  facias  de  bonis  eccle- 
siasticisj  for  the  purpose  of  sequestering  the  rectory  and  vicarage. 

The  annuity  being  in  arrear  to  the  amount  of  693/.  10^.,  Collins, 
in  May,  1815,  procured  a  writ  of  ^sequestration  of  the  rectory  for    [•285] 
the  sum  of  8000/.  and  costs,  indorsed  to  levy  693/.  10^.,  besides 
costs  and  expenses  ;  and  upon  this  writ  letters  of  sequestration  were  granted 
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to  Collins.    In  1817,  Goddard  took  the  benefit  of  the  insolvent  act;  and,  | 

under  an  order  of  the  court  for  the  relief  of  insolvent  debtors,  the  bishop  of 
the  diocese,  on  the  1st  of  Decen>ber,  1817,  granted  to  Collins  letters  of 
sequestration  of  the  rectory,  so  far  as  it  could  or  might  be  subject  to  such  | 

sequestration.  I 

Or  the  6th  of  Deceraber,  1817,  the  annuity  being  in  arrear  to  the  amount  i 

of  1000/.  and  upwards,  a  writ  of  sequestration  was  issued,  endorsed  for  7420Z. 
189.  Id,,  besides  costs  and  expenses,  upon  which  letters  of  sequestration  bear-  ' 

ing  date  the  6th  of  December,  1817,  were  granted  to  Collins,  I 

The  bill  was  filed  on  the  3d  of  April,  K827,  by  ColMns  and  John  Pern  Tin- 
ney  bis  trustee,  against  Archer,  who,  it  was  alleged,  had,  for  six  years  imme- 
diately preceding,  occupied  certain  lands  within  the  parish,  and  had  not, 
during  that  time,  set  out  the  tithes  of  the  tithable  matters  which  had  grown  or 
arisen  upon  them.  The  prayer  was  that  he  might  account  for  the  value  of  the 
tithes  which  bad  been  so  subtracted. 

Archer,  by  his  answer,  stated,  that,  Goddard  being  or  pretending  to  be  ' 

seised  of  the  rectory  of  the  pari3h  of  Castle  Eaton  as  rector  thereof,  and,  at , 
such,  entitled  to  all  tithes  within  the  same,  by  indenture  of  covenwit,  dated 
the  2d  of  November,  1814,  in  consideration  of  12501.  ihsa  paid  to  him  by 
Archer,  and  of  the  further  sum  of  1500/.,  to  be  paid  to  him  by  Archer,  liis 
executors  or  administrators,  on  or  before  the  25th  of  December  then  next,  he 
(Goddard)  did  covenant  with  Archer,  his  executors,  administrators, 
[*286]    and  assigns,  that  he  would,  on  or  before  the  *^5th  of  December  then 
next,  make  a  good  and  effectual  demise  to  Archer,  his  executors,  ad- 
ministrators, and  assigns,  for  a  term  of  ninety-nine  years,  determinable  with 
Goddard's  life  or  incumbency,  of  all  the  glebe  lands  of  the  rectory,  and  also 
of  all  the  tithed  of  certain  lands  therein  described,  which  were  then  in  the  ten- 
ure or  occupation  of  Archer  ;  and  that  Goddard  did  further  covenant  to  exe- 
cute, as  an  indemnity  against  the  forfeiture^  avoidance,  resignation,  or  seques- 
tration of  the  lands,  tithes,  and  hereditaments  during  his  life,  a  bond  in  the 
penalty  of  2750/.,  and  a  warrant  of  attorney  to  enter  up  judgment  for  the  same 
sum  : — that  the  1500/.  was  duly  paid  to  Goddard,   who,  accordingly,   by 
indenture  dated  the  24th  of  December,  1814,  demised  to  Archer,  among  other 
things,  the  tithes  of  certain  lands  therein  mentioned,  including  the  lands,  in 
respect  of  which  tithes  were  claimed  by  the  bill,  for  the  term  of  ninety-nine        * 
years,  if  he  (Goddard)  should  so  long  live,  with  the  usual  covenants  against 
incumbrances,  and  for  title  and  quiet  enjoyment ; — that,  by  virtue  of  the  said 
indenture,  he  (Archer)  openly  and  publicly  entered  into  possession  of  the 
tithable  lands  and  tithes  thereby  demised,  and  had  ever  since  from  year  to 
year  collected  or  received  and  retained  the  tithes; — that  it  was  from   1814 
well  known  throughout  the  parish,  and  to  the  plaintififs,  that  he,  the  defendant, 
had  acquired  the  rector^s  interest  in  the  tithes  of  the  lands  in  his  own  occupa- 
tion ;  and  that  the  plaintiff  had  not  made  any  demand  upon  him  in  respect  of 
tithes,  till  shortly  before  the  filing  of  the  bill. 
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The  defendant  further  stated,  that,  at  the  time  of  the  respective  payments 
of  tke  sums  of  1250/.  and  1500/.,  he  had  no  information,  knowledge,  belief,  or 
notice  of  any  prior  incumbrance  or  claim  by  or  on  the  part  of  Collins, 
or  any  other  person,  to  the  rectory,  tithes,  and  premises  •so  demised  [•287] 
and  granted,  or  any  part  of  the  samfe ;  and  he  submitted  *'  that  he  was 
a  bona  fide  purchaser  for  vahiable  cohsideration,  and  without  notice  of  the 
grant  of  the  annuity  to  Collins,  or  any  pnor  or  other  incumbrance  on  the  said 
rectory  of  Castle  Eaton,  than  the  demise  to  himself ;"  and  he  claimed  "  to 
have  the  full  benefit  of  the  several  matters  so  stated  by  him,  in  like  manner 
as  if  he  had  pleaded  them  in  bar  to  the  discovery  and  account  sought  by  the 
bill.'' 

Goddard  died  after  the  instittttion  of  the  suit. 

It  was  stated  by  one  of  the  witnesses  for  the  defendant,  that  Tinney,  from 
Lady- day,  1816,  coltected  and  received  the  tithes,  or  a  compensation  in  lieu 
of  them,  from  all  the  occupiers*  within  the  parish,  except  the  defendant 
Archer,  and  that,  in  May,  1816,  he  claimed  the  tithes  of  Archer's  lands,  "  as 
the  prior  assignee  or  sequestrator  under  Goddard." 

.The  bill  did  not  allege  that  tithes  had  been  claimed  from  Archer  at  any  par- 
ttcolar  time. 

Mr.  Tinney  and  Mr.  Rolfe,  for  the  plaintiflBs :— The  13  Eliz.  c.  20,  enacts, 
*'*  that  all  chargings  of  such  benefices  with  cure  hereafter  with  any  pension  or 
with  any  profit  out  of  the  same  to  be  yielded  or  taken,  hereafter  to  be  made, 
other  than  rents  to  be  reserved  upon  leases  hereafter  to  be  made  according  to 
the  meaning  of  this  act,  shall  be  utterly  void."  That  act  was  repealed  by  the 
43  G.  3,  c.  84,  8.  10,  but  was  partially  revived  in  1817.  The  deed  of  1811, 
under  which  the  plaintiffs  claim,  having  been  executed  while  the  43  G.  3,  c.  84, 
was  in  force,  is  a  valid  instrument,  and  passed  the  legal  estate  in  the 
rectory  to  the  trustee  Tinney.  Doe  d.  Caies  v.  Somefville.{a)  From  [^288] 
the  time  when  that  deed  was  executed,  the  legal  title  to  demand  and 
receive  the  tithes  was  in  Tinney  as  a  trustee  for  Collins  ;  and  the  defendant, 
who,  in  the  meantime,  has  not  set  out  his  tithes,  or  made  payment  in  lieu  of 
them  to  any  person,  must  now  account  to  the  plaintifiis. 

The  defence  set  up  by  the  answer  is,  that  Archer,  under  a  deed  executed 
in  December,  1814,  is  a  purchaser  of  the  tithes  in  question  for  valuable  con- 
sideration, without  notice  of  the  title  of  the  plaintiffs.  Purchase  for  valuable 
consideration,  without  notice,  will  protect  the  purchaser  against  an  equitable 
title,  but  is  not  available  against  the  legal  title.  In  Williams  v.  Lambe,{b) 
which  was  the  case  of  a  bill  by  a  widow  for  dower.  Lord  Thuriow  said,  "  the 
only  question  was,  whether  a  plea  of  purchase  without  notice  would  lie  against 
a  bill  to  set  out  dower  :  that  he  thought  where  the  party  is  pursuing  a  legal 
title,  as  dower  is,  that  plea  does  not  apply,  it  being  only  a  bar  to  an  equitable, 
not  to  a  legal  claim  ;"  and  he  therefore  overruled  the  plea.    This  passage  is 

(a)  6  Bam.  &  Creas.  126.  (6)  3  Bro.  C.  C.  264. 
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referred  to  by  Lord  Manners  in  Medlicott  r.  0*Donnell,{a)  and  the  soundness 
of  the  doctrine  is  not  questioned.  The  effect  of  Wilkes  v.  Bodingt(m{b)  is, 
'  that  a  defendant,  in  order  to  avail  himself  of  the  plea  of  being  a  purchaser 
without  notice,  must  have  either  the  legal  estate,  or  a  better  right  than  the 
plaintiff  to  call  for  the  outstanding  estate ;  and,  consequently,  that  that  plea 
can  never  be  made  use  of  against  a  plaintiff  who  relies  on  a  legal  title. 

If  a  party  sought  to  enforce  his  leg^l  title  in  a  court  of  law,  the  defence  of 

purchase  for  valuable  consideration  could  not  be  set  up.  Why,  then, 
[*289]    should  it  be  ^available  in  a  court  of  equity,  when  that  court  is  not 

acting  on  an  equitable  title,  or  giving  equitable  relief,  but  is  proceed- 
ing on  a  title  purely  legal,  and  exercising  a  concurrent  jurisdiction  with  courts 
of  law,  for  the  purpose  of  giving  the  same  relief  as  would  be  afforded  by 
them,  but  of  giving  it  by  more  effectual  or  convenient  means.(c)    Here  the« 

plaintiffs  stand  upon  their  legal  title  to  the  tithes  ;  they  might  recover 
[*290]    them  by  *an  action,  against  which  the  title  of  purchase  for  valuable 

consideration  without  notice  would  be  no  defence ;  and  they  apply  to 
a  court  of  equity  (the  subject  being  one  in  which  a  court  of  equity  has  con* 
current  jurisdiction,)  because  the  account,  which  is  necessary  to  complete 
relief,  can  be  obtained  more  conveniently  here  than  by  proceeding  at  law. 

Mr.  Pemberton  and  Mr.  Boileau,  contra  : — A  court  of  equity  never  inter- 
poses against  a  purchaser  for  valuable  consideration,  and  without  notice.     If 
the  person  who  claims  against  him  has  a  legal  title,  that  legal  title  may  be  * 
enforced  by  legal  remedies ;  but  a  court  of  equity  will  not  act  in  aid  of  it. 

(a)  1  Ball  &.  Beatty,  156.  (6)  2  Vernon,  599. 

(c)  Lord  Redesdale  says,  (Treatise  on  Pleading,  4th  ed.  p.  288,)  "  If  a  defendant  is  a  purchaser 
lor  a  valuable  consideration,  without  notice  of  the  plaintifTs  title,  a  court  of  equity  will  not,  in  gen- 
eral, compel  him  to  make  any  discovery  which  may  affect  his  own  title.  (*)  Thus,  if  a  bill  is  filed 
for  discovery  of  goods  purchased  of  a  bankrupt,  the  defendant  may  plead  that  he  purohased  them 
bona  fide  for  a  valuable  consideration,  paid  before  the  commission  of  bankrupt  was  sued  out,  and 
before  he  had  any  notice  of  the  bankruptcy,  (t) 

At  page  274  of  the  same  treatise.  Lord  Redesdale  expounds  the  doctrine  on  this  subject,  and 
makes  no  mention  of  any  exception  in  favor  of  a  plaintiff,  who  comes  into  equity  upon  a  legal  title. 
<*  Supposing,"  says  he,  "  a  plaintiff  to  have  a  full  title  to  the  relief  he  prays,  and  the  defendant 
can  set  up  no  defence  in  bar  of  that  tiUe,  yet  if  the  defendant  has  an  equal  claim  to  the  protection 
of  a  court  of  equity  to  defend  his  possession,  as  the  plaintiff  has  to  the  assistance  of  the  court  to  as- 
sert his  right,  the  court  will  not  interpose  on  either  side." 

Sir  £.  Sugden,  in  his  Treatise  on  the  Law  of  Vendors,  6th  edition,  741 — ^742,  cites  Burlase  v. 
Cook,  2  Freem.  24 ;  Rogers  v.  Seale,  2  Freem.  64  ;  Parker  v.  Blytkmore,  2  £q.  Ca.  Abr.  79,  pi.  1 ; 
WilliatM  V.  Lamhe,  3  Bro.  C.  C.  264 ;  and  Jerrard  v.  Saundere,  2  Ves.  jun.  454 ;  and  concludes 
with  the  following  observations :— "  To  argue  from  principle,  it  seems  clear  that  the  plea  (of  pur- 
chase for  valuable  consideration  inthout  notice)  is  a  protectipn  against  a  legal  as  well  as  an  equi- 
table claim ;  and  as  the  authorities  in  favor  of  that  doctrine  certainly  preponderate,  we  may,  per- 
haps, venture  to  assert  that  it  will  protect  against  both." 

See  also  Mr.  Belt's  note  on  William*  v.  Lftmhe,  and  Oait  OBbaldegton,  5  Mad.  428,  and  1  Rus- 
sell, 507. 

(»)  2  Ves.  jun.  458 ;  3  Atk.  302. 

[t)  Perratt  v.  Ballard,  2  Cas.  Chan.  72 ;  Heyman  v.  Oomeldon,  Fmch  R.  34 ;  Abery  v.  WiUiamB, 
I  Vem.  27. 
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If  a  plaintiff  files  a  bill  for  a  discovery  in  aid  of  an  action  at  law,  the  defend** 
and  may  plead  that  he  is  a  purchaser  for  valuable  consideration  without  notice^ 
The  dictum  in  Williams  ▼.  Lambe  is  not  in  accordance  with  the  general  doc- 
trine of  the  court ;  and  it  could  scarcely  have  been  necessary  in  that  case  to 
consider  the  point;  for  it  is  not  easy  to  conceive  how  purchase  for  valuable' 
consideration  without  notice  could  be  pleaded  in  bar  to  a  bill  to  set  out  dower. 
Every  man,  who  buys,  is  bound  to  ascertain,  whether  the  parties,  from  whom 
he  buys,  had  wives  entitled  to  dower. 

The  title  of  Collins,  as  sequestrator,  is  inconsistent  with  the  title  of  Tinney 
as  trustee  of  the  term ;  and  it  is  not  here  that  they  are  to  seek  their  remedy 
in  respect  of  the  judgment  of  which  they  claim  the  benefit,  and  writs  of  se- 
questration which  they  have  issued.  The  bill  can  be  sustained  only  upon  the 
demise ;  and  the  title  of  the  plaintiffs  cannot  be  carried  higher  than  that  of 
mortgagees  of  the  rectory  having  a  right  to  enter  into  the  receipt  and 
income  of  the  tithes.  Now,  the  annuity  *was  in  arrear  in  1816  ;  and  [*29l] 
though  they  were  aware  that  the  defendant  claimed  the  tithes  of  his 
lands  under  the  deed  of  1814,  they  took  no  steps  against  him.  The  bill  does 
not  allege  that  they  called  upon  him  at  any  particular  time  to  account  to  them. 
As  they  have  permitted  Archer  to  retain  the  tithes,  he  must  be  in  the  same 
situation  as  if  he  had  paid  them  to  another  person  claiming  under  the  grant 
of  1814.  The  plaintiffs  are  to  be  considered  as,  at  the  most,  only  mortgagees 
who  have  not  taken  possession  ;  and  it  is  well  known  that  such  a  mortgagee  is 
not  entitled  to  an  account  of  by  gone  rents.  The  retainer  of  the  tithes  by 
Archer  under  the  grant  from  Goddard,  is  equivalent  to  payment  to  Goddard  : 
the  plaintiffs  could  not  have  called  upon  Goddard  to  account  for  what  he  had 
received ;  how  can  they  have  a  larger  remedy  against  the  defendant,  who 
must  be  admitted  to  be  entitled,  under  the  deeds  of  1814,  to  all  Goddard's 
rights  ?  They  cannot  have  an  account  from  any  earlier  period  than  the  filing 
of  the  bill. 

Mr.  Tinney f  in  reply  : — The  defendant  is  in  the  situation  of  an  occupier 
who  has  not  paid  tithes  to  anybody.  The  plaintiffs,  .under  their  demise, 
were  entitled  to  the  tithes  ;  and  it  was  the  duty  of  the  defendant  to  have  set 
them  out ;  at  law  he  would  be  answerable  for  the  value  of  the  tithes  for  the 
six  preceding  years ;  and  as  this  court  has  concurrent  jurisdiction  in  the 
matter,  the  relief  granted  here  must  be  as  extensive  as  the  remedy  would  be 
at  law. 

If  the  defence  of  purchase  for  valuable  consideration  without  notice  could 
be  set  up  against  a  legal  title,  recourse  would  be  had  to  it  in  almost  every 
suit  where  the  right  to  tithes  is  in  question.  For  instance,  where  a 
vicar  files  a  bill  against  an  impropriate  rector  who  has  *long  been  in  [*292] 
the  receipt  of  the  tithes  which  the  vicar  claims,  the  defendant  might 
say  that  he  was  a  purchaser  for  valuable  consideration  without  notice,  and  so 
protect  himself  from  giving  discovery,  and  ward  off  the  relief. 
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February  23i — Thx  Master  of  thx  Rolls  : — ^I'he  defendant  states,  by 
his  answer,  that  he  is  a  purchaser  for  valuable  consideration,  without  notice 
of  the  plaintiff's  prior  charge.  Following  the  case  of  Williams  v.  Lamhe,{a) 
and  the  general  principle  of  a  court  of  equity,  I  am  of  opinion  that  that  de- 
fence is  of  no  avail  against  the  legal  title.[l] 

Another  question  is  from  what  time  the  account  is  to  be  taken  against  the 
defendant  ?  In  these  cases  a  court  of  law  and  a  court  of  equity  have  con- 
current jurisdiction  ;  and  inasmuch  as,  in  a  couit  of  law,  the  plaintiff  could 
recover  the  arrears  for  six  years  before  the  commencement  of  the  action,  the 
defendant  here  must  account  for  the  tithes  for  the  six  years  previous  to  the 
filing  of  the  bill.[2] 


[•293]  *HoooABT  V.  ScoTt-fa] 

RoLUk^l830 ;  March  8,  9. 

The  plaintiff  in  a  bill  for  the  specific  peiformaifce  df  a  contract  is  entitled  to  a  decree,  if,  at  the 
hearing  he  can  show  good  title,  although  he  had  not  such  title  at  the  time  of  the  contract : 
but  the  defendant  might,  if  he  had  thought  fit,  have  retired  fh>m  the  contract,  as  soon  as  the  want 
of  title  was  discovered,  and  was  not  bound  to  wait,  till  the  plaintiff  could  acquire  a  good  title. 

A  TESTATOR,  Bush,  had  devised  freehold  estates  upon  trust,  to  sell :  the 
survivor  of  the  trustees  died  intestate  as  to  the  trust  estate,  which  became 
vested  in  an  infant  heir ;  and  the  plaintiffs  Abbot  and  Smith,  who  were  the 
personal  representatives  of  the  survivor  of  the  trustees,  and  had  acted  on  the 
notion  that  the  execution  of  the  trusts  of  Bush's  will  had  devolved  upon  them, 
entered  into  an  agreement,  in  November,  1825,  to  sell  part  of  the  property  to 
the  defendant.  In  February,  1826,  the  misapprehension,  under  which  they 
had  acted,  was  discovered ;  and  the  purchaser  was  apprised  that  the  vendors 
would  take  the  necessary  steps  for  getting  in  the  legal  estate  which  was  out- 
standing in  the  infant  heir.  With  that  view,  a  petition  was  presented,  in  June, 
1826,  under  the  6  Geo.  4,  c.  74 ;  and,  on  the  2dd  of  that  month,  the  usual 
order  of  reference  was  made.  Difficulties  occurred  in  the  prosecution  of  the 
reference:  in  September,  1826,  and  subsequently,  the  solicitor  of  the  pur- 
chaser repeatedly  called  upon  the  plaintiffs  either  to  complete  the  title  or  to 
return  the  deposit ;  and  their  solicitor  communicated  to  him  the  proceedings 
which  were  going  on.  On  the  26th  of  May,  1827,  the  master  made  his  re- 
po|t ;  which  was  shortly  afterwards  confirmed  ;  and,  on  the  30th  June,  1827, 

(a)  3Bro.  C.  C.S64. 

[1]  Mr.  J.  Story,  (1  Eq.  Juris,  f.  410.  n.  9,  §.  631.  &  n.  ibid,)  conriden  that  the  point  is  not  defi- 
nitively settled.    See  the  reporter's,  note,  ante,  389. 

[2]  Vide  Monypetmy  v.  Brittow,  3  Ruts.  &.  HI  117. 135.  Kane  r.  Bhodgood,  7  Johns.  Ch.  Rep. 
113«  Am.  Ch.  Dig.    limitations,  statute  of,  I. 

[3]  S.  C.  Taml.  500. 
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a  further  abstract  was  deliyered.  A  suit  was  then  instituted  to  have  new 
trustees  appointed  for  the  execution  of  the  trust  of  Bush's  will :  in  that  suit 
the  plaintiffs,  Abbot  and  Smith,  were  appointed  trustees ;  and,  under  an  order 
of  the  court,  directing  the  infant  heir  to  convey,  the  estate,  in  December, 
1827,  became  vested  in  tliem^ 

*In  the  mean  time  the  purchaser,  in  May,  1827,  cotnmenced  an    [*294] 
action  for  the  recovery  of  his  deposit,  in  which  he  obtained  a  ver- 
dict.   In  October,  1827,  the  bill  was  filed  for  specific  performance  of  the 
contract. 

Mr.  Bickersteth  and  Mr.  Mac  Arthur,  for  the  plaintiff. 

Mr.  Pemberton  and  Mr.  Phillimore  for  the  defendants 

On  behalf  of  the  defendant,  it  was  contended,  that  the  court  would  not  en* 
force  the  performance  of  a  contract  which  the  plaintiffs  had  no  authority  to 
make.  At  the  time  of  the  sale  the  plaintiffs  were  mere  strangers  to  the 
property ;  they  had  no  estate,  legal  or  equitable,  in  the  premises,  nor  power 
over  them.  If  they  have  since  acquired  a  right  to  dispose  of  them,  that  sub- 
sequently acquired  authority  will  not  sanction  an  act  done  before  the  authori- 
ty existed.  A  sale,  made  by  them,  at  a  time  when  they  were  not  authorized 
to  sell,  will  not  bind  their  cestuis  que  trust.  There  are  cases  in  which  a 
vendor,  who  had  not  a  perfect  title  at  the  commencement  of  the  suit,  has 
obtained  a  decree  for  specific  performance,  if  the  defect  has  been  supplied 
before  the  hearing  of  the  cause.  Wynn  v.  Morgan.(a)  But  here  the  objec- 
tion is  not  merely  to  the  title,  but  to  the  plaintiffs,  as  persons  who,  at  the  time 
when  the  agreement  was  signed,  were  not  capable  of  entering  into  a  binding 
contract. 

On  the  other  hand  it  was  argued,  on  behalf  of  the  plaintiffs,  that,  as  the 
property  was  now  vested  in  them,  and  they  could  make  a  complete  title,  the 
court  would  compel  the  performance  of  the  contract.  Nothing  would 
be  more  unreasonable  than  that  the  purchaser  should  ^escape  from  [*295] 
his  agreement,  after  the  vendors  had  been  at  the  expense,  with  his 
knowledge,  and  with  his  acquiescence,  of  the  various  proceedmgs  which  were 
necessary  in  order  to  transfer  to  them  the  estate  from  the  infant  heir. 

The  Master  of  the  Rolls  : — The  bill  is  filed  for  the  specific  perfor- 
mance of  a  contract  for  the  sale  of  a  freehold  estate. 

The  plaintiffs  were  the  executors  of  the  surviving  trustee,  to  whom  tlie 
power  of  sale  was  given  by  the  will  of  a  testator  ;  and  considering  that  the 
power  had  devolved  upon  them,  they  entered  into  the  contract  with  the  defen- 
dant. The  surviving  trustee  left  an  infant  heir :  and,  the  misapprehension  of 
the  plaintiffs  being  discovered,  a  petition  was  presented,  upon  which,  with  the 
privity  of  the  defendant,  the  usual  order  was  made,  referring  it  to  the  master 
to  inquire  whether  the  heir  was  an  infant  trustee  within  the  meaning  of  the 
act.    The  master  having  reported  in  the  affirmative,  a  bill  was  filed  for  the 

(•)  7  yM..S03. 
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appoRitment  of  new  trustees,  in  the  place  of  the  infant  heir ;  and  in  that  suit 
the  plaintiffs  were  appointed  the  new  trustees :  but  before  the  decree  was 
obtained  in  it,  the  present  bill  was  filed. 

An  objection  was  taken  at  the  hearing,  that  the  plaintiffs,  at  the  time  of  the 
contract,  had  no  power  of  sale,  and  that  the  contract,  therefore,  could  not  be 
enforced. 

The  objection  must  be  overruled.    The  defendant,  if  he  had  thought  fit, 

might  have  declined  the  contract  as  soon  as  he  discovered  that  the  plaintiffs 

had  no  title  ;[1]  and  he  was  not  bound  to  wait  until  they  had  acquired 

[*296]    a  title  ;  *but,  he  not  having  taken  that  course,  it  is  enough  that  at  the 

hearing  a  good  title  can  be  made.[2] 

His  Honor  decreed  a  specific  performance. 


Dalby  v.  Pullbn. 


1830  ;  March  16, 18. 

Under  a  decree  for  sale,  made  in  a  suit  for  the  admmistration  of  a  testator's  aasets,  A.  became,  in 
1813,  the  purchaser  of  certain  lots,  and,  after  a  long  resistance  to  the  title,  was  in  1824  com- 
pelled to  pay  the  purchase  money  into  court,  and  was  let  into  possession ;  two  years  afterwards, 
and  before  the  conveyances  were  executed,  having  discovered,  by  means  of  the  information  of 
third  parties,  a  circumstance  which  constituted  a  material  defect  in  the  title,  and  which,  there 
was  reason  to  believe,  had  been  long  before  known  to  the  solicitor  of  the  plaintiff,  he  obtained  a 
reference  back  to  the  master :  the  master  reported  against  the  title ;  to  the  report  exceptions 
were  taken,  and  before  the  exceptions  came  on  to  be  heard,  the  vendors  had  cured  the  defect : 
Held, 

That  the  purchaser  had  a  right  to  be  discharged  from  his  contract,  and  that  a  ftirther  reference  of 
title  ought  not  to  bo  directed : 

That,  in  a  sale  under  a  decree,  the  solicitor  of  the  i^aintiA,  having  the  management  of  the  sal«, 
is  to  be  considered,  as  between  the  vendors  and  the  purchaser,  to  be  the  agent  of  ail  the  parties 
to  the  suit 

John  Carter,  by  his  will,  dated  in  February,  1778,  devised  and  bequeathed 
the  residue  of  his  real  and  personal  estates  to  his  brother  Nicholas  Carter, 

[1]  Vide  Watson  v.  Reid,  ante,  236,  237,  and  note  1.  In  the  report  of  this  case  in  Tamlyn,  p. 
504,  the  Master  of  the  Rolls  is  reported  to  have  said : — "  Those  vendors  having  acquired  the 
legal  authority  before  the  hearing  of  this  suit,  there  is  no  objection  to  a  decree  for  specific  perfor- 
mance,— ^the  defendant  might  have  retired  from  the  contract  on  the  discovery  of  the  defect  in  the 
vendor's  title  ;  but  he  did  not  do  so ;  he  acquiesced  in  those  proceedings  which  were  necessary  to 
clothe  the  plaintiffi  with  the  legal  title,  and  there  is  no  evidence  that  ressonable  diligence  was  not 
used  in  the  master's  office."  ,  And  see  Nodine  v.  Oreenfieldf  7  Paige,  545,  549. 

[2]  Vide  The  Reformed  Dutch  Church  v.  Mott,  7  Paige,  77.  Baldwin  v.  Salter,  8  Paige,  474. 
2  Story's  Eq.  Juris  (  777.  A  specific  performance  of  a  contract  for  sale  of  an  estate  in  fee  rimple 
was  decreed  in  favor  of  a  vendoi  who  at  the  time  of  the  contract  was  tenant  for  life  only ;  the 
purchaser  not  having  rejected  the  purchase,  as  soon  as  he  had  ascertained  the  real  interest  of  the 
vendor,  and  the  vendor  being  ablp  by  means  of  the  consent  of  the  parties  interested  in 'remainder, 
to  make  a  good  prima  facie  title  to  the  fee  shnple  at  the  hearing.  SaUtbury  v.  Hatcher,  9  Yo«  Sl 
CoU.  C.  C.  54.    See  further,  Dentiett  v.  Rets,  1  Keen,  405, 409,  n.  1, 2. 
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and  died  in  September,  1781,  when  Nicholas  entered  into  the  receipt  of  the 
rents  and  profits  of  all  the  lands  and  tenements  of  which  John  was  in  pos- 
session at  the  time  of  his  death.  In  March,  1784,  Nicholas  Carter  made  his 
will,  by  which,  after  devising  his  freehold,  copyhold,  and  leasehold  lands, 
tenements,  and  hereditaments  to  his  wife  for  life,  he  directed,  that,  upon  her 
death,  they  should  be  sold,  and  that  the  moneys  to  arise  by  such  sale  should 
be  divided  equally  between  and  among  his  seven  daughters.  He  died  in  the 
same  year,  leaving  his  seven  daughters  him  surviving :  his  widow  imme- 
diately entered  into  the  receipt  of  the  rents  and  profits  of  all  the  lands  of 
which  he  had  been  in  possession  at  his  decease,  and  continued  in  such 
receipt  during  the  remainder  of  her  life.  Her  death  happened  in  1811. 
Shortly  afterwards,  a  suit  was  instituted  for  the  purpose  of  having  the 
*will  established,  and  the  trusts  of  it  carried  into  execution  ;  and,  on  [*297] 
the  13th  of  March,  1813,  a  decree  was  made,  establishing  the  will, 
and  directing  the  estates  to  be  sold.  They  were  accordingly  sold  in  thirty- 
two  lots,  before  the  end  of  the  year,  for  sums  amounting  to  considerably  more 
than  30,00OZ. 

With  a  view  to  simplify  the  title,  which  had  been  embarrassed  by  various 
incumbrances  made  by  the  daughters  and  their  husbands,  deeds  were  exe- 
cuted in  February,  and  May,  1816,  by  which  the  estates  were  vested  in 
trustees,  upon  trust  to  convey  to  the  several  purchasers ;  and  fines  with 
proclamations  were  levied  by  six  of  the  daughters  :  the  seventh  was  prevented 
by  her  absence  abroad  from  concurring  in  the  fines. 

Sir  Robert  Wigram  had  been  reported  the  purchaser  of  lots  1 ,  2,  8,  and 
9,  at  the  respective  prices  of  710/.,  1670/.,  1875/.,  and  950/.  On  the  abstract 
delivered  to  him  it  appeared,  that  part  of  the  property  which  he  had  bought 
was  derived  from  John  Carter,  and  that  it  had  been  conveyed  to  him  subse- 
quently to  the  date  of  his  will,  so  that  it  would  not  pass  to  Nicholas  as  his 
devisee.  Sir  Robert  Wigram,  therefore,  required  proof  that  Nicholas  was 
the  heir  of  John.  In  November,  1816,  the  solicitor  of  the  plaintiffs  stated  in 
reply,  that  he  had  searched  for,  but  had  not  found,  the  registry  of  the  mar 
riage'of  George  Carter,  the  father  of  the  devisors,  John  and  Nicholas ;,  that  it 
appeared  by  the  entries  of  baptism  of  John  and  Nicholas,  that  the  former  was 
baptized  on  the  17lh  of  July,  1726,  and  the  latter  on  the  30th  of  January, 
1731 ;  and  that  on  the  death  of  John,  Nicholas  had  been  admitted  as  his  heir, 
to  some  copyholds  which  John  had  not  surrendered  to  the  use  of*  his  will. 
This  statement  was  considered  satisfactory ;  objections,  however,  were 
made  to  the  title  on  other  grounds  :  these  were  answered  ;  and 
finally  the  master  reported  that  a  good  title  was  made  to  all  the  lots,  [*298] 
except  lot  2. 

Sir  Robert  Wigram  took  exceptions  to  the  report ;  the  exceptions  were 
overrqled ;  and  on  the  4th  of  December,  1824,  an  order  was  made  discharging 
him  from  the  purchase  of  lot  2,  and  ordering  the  purchase  money  of  the 
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three  other  lots  to  be  paid  into  court.  The  money  ivas  paid  accordingly,  and 
Sir  Robert  Wigram  was  let  into  possession. 

In  November,  1826,  before  any  conveyance  to  him  was  executed,  Sir 
Robert  Wigram  was  informed  by  persons  who  were  not  parties  to  the  suit, 
that  Nicholas  Carter  was  not  the  heir  of  John ;  for  that  Nicholas  had  an 
elder  brother,  George,  who  died  in  the  lifetime  of  John,  the  testator,  and 
left  a  son  John,  who,  as  heir  at  law,  was  entitled  to  the  estates  which  John, 
the  testator  had  purchased  after  the  date  of  his  will.  Sir  Robert  Wigram 
immediately  communicated  this  information  to  his  solicitor,  who  caused  a 
search  to  be  made  in-the  registers  of  the  parish  church  of  St.  Giles  within 
Cripplegate,  and  there  found  entries  of  the  baptisms  of  three  sons  and  three 
daughters  of  George  Carter  of  the  said  parish,  butcher,  and  Elizabeth  his 
wife.  The  three  sons  were  named  John,  George,  and  Nicholas ;  John  was 
born  on  the  24th  of  June,  1726,  and  baptized  on  the  17th  of  July,  1726 ; 
George  was  bom  on  the  21  si  of  August,  1727,  and  baptized  on  the  3d  of 
September,  1727;  and  Nicholas  was  born  on  the  5lh  of  January,  1731,  and 
baptized  on  the  30th  of  January,  1731.  I'he  register  of  the  same  parish 
contained  an  entry  of  a  marriage  solemnized  on  the  29th  of  December, 
1755,  between  George  Carter,  bachelor,  and  Sarah  Carter,  spinster,  both 
described  as  resident  in  the  said  parish ;  and  entries  of  the  baptisms  of  two 
sons  of  George  Carter  of  the  said  parish,  butcher,  and  Sarah,  his 
[•299]  wife,  namely,  George,  bom  on  the  •27th  of  July,  1757,  and  baptized 
on  the  14th  of  August,  in  the  same  year,  and  John,  bom  on  the  11th 
of  May,  1759,  and  baptized  on  the  30th  of  the  same  month  of  May.  In  the 
register  of  burials  of  the  same  parish  was  an  entry  of  the  burial  of  George 
Carter,  a  child,  on  the  20th  of  August,  1758.  John  Carter,  the  surviving 
son,  was  the  person  who  now  claimed,  as  heir  of  his  uncle  John  Carter  the 
testator,  the  lands  purchased  after  the  date  of  his  will. 

In  this  state  of  circumstances,  on  the  15th  of  January,  1827,  an  order  was 
made,  on  the  application  of  the  purchaser,  referring  back  the  title  to  the  mas* 
ter;  he  reported  against  the  title  ;  and  to  his  report  exceptions  were  taken. 
While  the  exceptions  were  pending,  an  order  was  made  in  the  cause,  by 
which  it  was  referred  to  the  master  to  inquire  whether  it  would  be  for  the 
benefit  of  all  parties,  that  a  sum  of  1000/.  should  be  paid  to  John  Carter,  in 
consideration  of  his  releasing  and  conveying  his  claim  and  interest.  The 
master  reported  in  the  affirmative  ;  the  money  was  paid  to  John  Carter ;  and 
in  March,  1829,  he  executed  a  release  and  conveyance  of  all  his  interest. 

Shortly  afterwards  the  exceptions  were  argued  and  over-ruled,  and  as  soon 
as  they  were  disposed  of,  two  motions  were  made  ; — one  on  behalf  of  the  pur- 
chaser, to  be  discharged  from  his  purchase  ;  the  other  on  behalf  of  the  plain- 
tiffs, that  it  might  he  referred  back  to  the  master  to  review  his  report,  and 
inquire  whether  the  vendors  could  now  show  a  good  title. 

The  affidavits  sworn  in  support  of  the  purchaser's  present  application,  and 
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of  his  application  in  January,  1827,  when  the  last  order  of  reference  was 
made,  disclosed  the  facts  which  are  stated  aboye.  It  appeared  further  by  the 
affidavit  of  one  Thomas  Price,  the  brother-in-law  of  John  Carter  the 
claimant,  that,  about  the  4th  of  ^December,  1826,  Thomas  Dalby,  one  [*300] 
of  the  plaintiffs,  in  a  conversation  concerning  John  Carter's  claim,  in- 
formed him,  Price,  that,  about  ten  years  before,  he  had  complained  to  his  so- 
licitor of  the  delay  which  had  taken  place  in  briitging  the  affairs  of  Nicholas 
Carter  to  a  settlement,  when  his  solicitor  told  him,  that  Sir  Robert  Wigram's 
solicitor  insisted  on  having  an  heir  at  law  of  John  Carter,  and  that  there  was 
an  heir-at-law,  but  that  he  could  not  be  brought  forward  without  danger  to  a 
considerable  part  of  the  freehold  lands. 

The  solicitor  of  the  plaintiff,  on  the  other  hand,  denied,  that  he,  on  the  oc- 
casion referred  to  by  Price,  or  at  any  other  time,  made  to  Dalby  the  statement 
there  ascribed  to  him ;  but  he  believed  that  he  mentioned  to  Dalby  a  rumor 
he  had  heard,  that  Nicholas  Carter  had  an  elder  brother,  George,  and  that  Dal- 
by said  he  always  understood  Nicholas  to  have  been  the  heir  of  John,  and 
requested  the  deponent  not  to  speak  of  his  having  heard  any  thing  which 
might  impeach  the  title  of  Nicholas  as  heir  of  his  brother  John.  He  further 
swore,  that,  at  the  time  when  he  prepared  the  abstract,  he  firmly  believed 
Nicholas  Carter  to  have  been  the  next  brother  and  heir  of  John,  and  considered 
George  to  have  been  a  younger  brother  of  Nicholas  ;  and  that  he  never  heard 
that  there  was  any  brother  of  John  Carter  older  than  Nicholas,  or  that  George 
had  left  any  issue,  until  several  years  after  the  sale  of  the  estates,  and  until 
long  after  die  deeds  of  1816  were  executed,  and  the  fines  levied. 

1829;  May  15. — The  Vicb  Chancellor  granted  Sir  Robert  Wigram's 
motion,  and  refused  the  other  motion,  with  co8t8.(a) 

A  motion  was  now  made  before  the  Lord  Chancellor  *on  behalf  of   [^SOl] 
some  of  the  defendants,  that  the  order  of  the  Vice  Chancellor  might 
be  rescinded,  and  that  it  might  be  referred  back  to  the  master  to  inquire 
whether  a  good  title  to  the  premises  could  now  be  made* 

Mr.  Knight  and  Mr.  Wray^  Mr.  Home  and  Mr.  Whitmarsh,  Mr.  Teed 
and  Mr.  J.  Russell^  for  different  parties  in  the  cause,  in  support  of  the  ap« 
plication. 

There  is  no  question  that  the  only  defect  which  exists  in  the  title  has  been 
cured  since  the  date  of  the  report,  and  that  the  parties  are  now  in  a  condition 
to  give  the  purchaser  all  that  he  contracted  for.  In  Esdaile  v.  Stephensonf{b) 
the  rule  applicable  to  such  cases  was  laid  down  by  Sir  John  Leach,  after 
consultation  with  Lord  Eldon,  in  the  following  words : — "  If  the  master  should 
report  against  the  title,  and  at  the  hearing,  upon  further  directions,  the  vendor 
had  cured  the  defect,  the  court  would  then  compel  the  purchaser  to  take  the 
title,  although  it  would  not  suspend  the  contract  with  a  view  to  a  future  pro- 
ceeding to  perfect  the  title ;  and  if  the  fact  whether  the  vendor  could  at  the 

(a)  3  SimmoDi,  29.  (b)  6  Mad.  366. 
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hearing  cure  the  defect  were  in  question,  it  must  be  then  bent  back  to  the 
master  to  review  his  report,  with  the  additional  circumstances.''  The  hear 
ing  of  the  exceptions  in  the  present  case  corresponds  to  the  hearing  on  further 
directions  in  a  suit  for  specific  performance  regularly  prosecuted.  The  same 
doctrine  was  acted  upon  in  Wynn  v.  Morganf{a)  and  Coffin  v.  Cooper. {b)  In 
the  latter  case  the  title  was  made  good  by  an  act  of  parliament,  obtained  after 

the  master  had  reported  against  the  title.(c) 
[*302]  In  the  present  case  a  further  reference  will  not  be  attended  with 
either  inconvenience  or  injury  to  any  one  ;  and,  on  the  contrary,  in- 
justice will  be  done,  if  Sir  Robert  Wigram  is  now  discharged  from  his  con- 
tract. He  has  been  for  five  years  in  possession  of  the  property ;  he  has  dealt 
with  it  as  his  own  ;  and  the  parties  cannot  now  be  placed  in  the  same  situa- 
tion as  if  no  contract  had  been  entered  into. 

Lechmere  v.  Brasierj{d)  which  was  relied  on  in  the  court  below,  has  no  ap- 
plication to  a  question  like  the  present.  There  the  purchaser  bought  under 
a  decree  in  which  the  direction  for  sale  was  clearly  erroneous,  the  fact  of  the 
trading  of  the  testator,  which  alone  could  give  the  plaintiffs  a  right  to  call  for 
a  sale,  not  being  proved  in  the  cause.  To  cure  this  defect,  the  decree  had 
been  re-heard,  and  another  decree  made,  not  reversing  the  former,  but  adding 
to  it  a  new  direction,  which  was  also  erroneous.  What  the  court  did  there 
was  merely  to  discharge  the  purchaser,  when  it  was  perfectly  clear  that  the 
court  had  not  then  a  right  to  direct  a  sale,  and  when  it  was  altogether  uncer- 
tain whether  a  valid  decree  for  sale  could  ever  be  made. 

The  ground  of  the  decision  of  the  Vice  Chancellor  was,  that  the  solicitor 
of  the  plaintiff  had  not  communicated  to  Sir  Robert  Wigram  the  information 
which  had  reached  him,  that  Nicholas  Carter  was  not  the  heir  of  John.  But 
if  the  conduct  of  the  soUcitor  is  viewed  fairly,  he  does  not  appear  to  be  liable 
to  just  blame.  When  application  was  made  to  him  for  proof  of  the  heirship 
of  Nicholas  Caiter,  he  communicated  to  the  purchaser  all  that  he  had  heard ;  he 
suppressed  nothing ;  he  stated  nothing  which  he  did  not  himself  be- 
[*30d]  lieve ;  and  if  the  advisers  of  the  purchaser  were  satisfied  with  im- 
perfect evidence,  the  fault  lay  with  them,  and  not  with  the  vendors. 
It  could  not  be  said  that  the  solicitor  was  negligent  in  not  making  a  more 
careful  search  in  the  parish  register :  for  it  was  as  easy  for  the  purchaser,  as 
for  the  vendors,  to  cause  such  a  search  to  be  made.  The  charge  against  the 
solicitor  amounts,  in  truth,  to  this,  and  no  more,  that  he  did  not  communicate 
to  the  adverse  party  a  vague  rumour,  which,  some  years  afterwards,  reached 
his  ears,  of  Nicholas  having  had  an  elder  brother,  George.  But  it  does  not 
appear  that  he  was  aware  that  George  left  issue :  and,  after  an  undisputed 
possession  of  more  than  forty  years,  while  all  the  members  of  the  family  were 
living  in  the  same  neighborhood,  nothing  could  be  more  natural  than  that  he 

.    (fl)  7  Ves.  203.  (6)  14  Vw.  205. 

(e)  See  Sugden's  Law  of  Vendon  and  PurobaaexB,  6th  edit  p.  361, 8tli  edit  p.  373. 
(i2)  3  J.  &  W.  387. 
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•hould  believe,  what  never  seems  to  have  been  questioned  by  any  persoa 
connected  in  blood  or  affinity  with  the  parties,  that  Nicholas  Carter  was  in 
fact  heir  to  the  lands  and  hereditaments,  which  he,  and  those  claiming  through 
him,  had  so  long  enjoyed  by  virtue  of  that  supposed  title.  In  truth,  the 
period  of  time  which  was  allowed  to  elapse  after  1834,  without  hurrying  on 
the  completion  of  the  conveyance  to  Sir  Robert  Wigram,  is  a  convincing 
proof  that  the  parties  adverse  to  him  were  acting  bona  fide. 

But  suppose  that  the  solicitor  of  these  plaintiffs  is  deservedly  open  to 
blame,*--why  are  the  defendants  to  suffer  for  his  acts  or  omissions,  whose 
■gent  he  never  was,  and  among  whom  are  married  women  and  infants  ?  They 
were  not  aware  of  any  secret  defect  in  the  title  :  neither  they  nor  their  agents 
were  accessary  to  the  suppression  or  concealment  of  any  fact.  The  present 
application  is  made  on  behalf  of  persons,  who  were  not  represented  by  the 
culpable  individual :  Why,  are  they  to  be  bound  by  what  he  did  or  omitted 
to  do?  The  practice  of  the  court  gives  the  conduct  of  sales  under  a 
decree  to  the  plaintiffs  and  their  solicitor :  the  power  of  management, 
*which  belongs  to  the  solicitor  f(^  the  plaintiffs,  is  not  derived  from  [*304] 
the  defendants ;  if  he  does  aught  amiss,  the  blame  mu3t  be  imputed 
either  to  his  clients,  the  plaintiffs,  or  to  the  court,  whose  rules  confer  on  him 
a  certain  extent  of  power — and  not  to  parties  who  had  not  the  means  of  either 
preventing  or  controlling  his  misconduct. 

Sir  Edward  Sugd^  and  Mr.  Wigram^  contra  : — ^The  solicitor  who  acts  in 
the  management  of  the  sale,  who  prepares  and  delivers  the  abstract,  and  who 
answers,  or  affects  to  answer  the  objections  made  to  the  title,  must  be  consid** 
ered,  as,  for  this  purpose,  the  agent  of  all  who  have  any  interest  in  the  sale — 
the  agent  of  all  the  parties  to  the  suit.  Now,  as  between  vendor  and  pur« 
chaser  the  most  perfect  good  faith  is  required  ;  and,  if,  before  the  completion 
of  the  contract,  there  is  either  suppressio  veri  or  suggestio  falai^  there  is  an 
end  to  the  rights  of  a  vendor  in  a  court  of  equity.  To  a  vendor  who  has 
been  acting  with  perfect  bona  fides^ — ^who  has  laid  before  the  purchaser  his 
title,  such  as  it  exists, — the  court  has  in  some  cases  allowed  the  indulgence  of 
remedying,  by  what  means  he  may,  any  defect  which  may  be  discovered  in 
it,  before  the  question  comes  on  for  final  adjudication.  Those  cases,  bow* 
ever,  are  not  very  numerous ;  and  there  is  the  highest  authority  for  saying 
that  the  indulgence  will  not  be  extended.  '^  I  will  not,*' says  Lord  Eldon, 
''  extend  the  rule  which  the  court  has  adopted,  of  compelling  a  purchaser  to 
take  the  estate  where  a  title  is  not  made  till  after  the  contract,  to  any  case  to 
which  it  has  not  already  been  applied,  (a)  The  question  then  simply  is,  has 
the  rule  ever  been  applied  to  such  a  case  as  the  present  ?  And  it  is  for  those 
who  hold  the  affirmative  to  pioduce  an  instance  in  support  of  their  po- 
sition. 

*It  is  impossible  to  doubt,  that,  while  the  title  was  in  litigation  on    [*J05] 

(a)  L4ehfnerev.Brasier,^J  &  W.  289. 

Vol.  I.  94 


306  CASES  IN  CHANCERY. 

1830.>-Diaby  V.  PuUen.  * 

Other  grounds,  the  solicitor  of  the  vendors  was  perfectly  aware,  or'  had 
reason  to  beUeye,  that  Nicholas  Carter  was  not  the  heir  of  John :  and  it 
unquestionably  was  his  duty  to  have  communicated  his  knowledge  and  belief 
on  ihis  point  to  Sir  Robert  Wigram,  unless  the  court  is  prepared  to  say  that  a 
vendor  is  justified  in  knowingly  palming  a  defective  title  upon  an  unsuspect- 
ing purchaser. 

March  \  6. — The  Lord  Chancellor: — According  to  my  present  impres« 
sion,  I  cannot  but  think  that  all  the  parties  are  responsible  for  the  acts  of  Mr. 
Street,  tlie  solicitor  for  the  plaintiffs.  As  Mr.  Street  acted  as  the  agent 
for  all  these  parlies,  it  would  be  injustice  to  the  purchaser,  who  treated 
with  them  all  through  the  agency  of  Mr.  Street,  if  they  were  not  to  be  bound 
by  his  acts.[lj 

I  think  the  question  resolves  itself  into  this,  whether  or  not  there  was  any 
concealment.  According  to  my  present  impression,  from  the  affidavits  made 
by  Mr.  Street,  he  does  not  deny  the  charge,  or  attempt  to  deny  it.  His  at- 
tention was  directed  to  the  circumstance  which  affected  the  title  ;  and  the  fair 
inference  to  be  drawn  from  his  affidavit  is,  that,  his  attention  having  been  di- 
rected to  it,  he  either  purposely  abstained  from  examining  the  register,  or  did 
examine  the  register  and  ascertained  the  facts,  which  are  now  admitted  to 
have  impeached  the  title.  That  being  the  case,  I  think  the  parties  are  re- 
sponsible for  what  he  did :  And  to  say  that,  under  these  circumstances^ 
there  is  still  to  be  another  reference  to  the  master  for  the  purpose  of  deter- 
mining whether-  the  citle  can  now  be  made  good,  is  more  than,  under  any  rule 
or  practice  of  this  court,  the  vendors  are  entitled  to  expect. 


[•306]  *  Afore/*  18. — The  Lord  Chancellor  : — This  sale  took  place  in 
1813  ;  and  the  abstract  of  title  was  delivered  towards  the  close  of 
the  same  year.  Mr.  Whittoo,  the  solicitor  of  the  purchaser,  Sir  Robert  Wig- 
ram,  upon  perusing  the  abstract,  found,  that  a  part  of  the  property  had  been 
purchased  by  John  Carter  after  the  execution  of  his  will ;  and  he  wrote  to 
Messrs.  Street  and  Wolfe,  the  solicitors  for  the  plaintiffs  in  the  cause,  men- 
tioning that  circumstance,  and  saying  that  it  would  be  necessary  to  satisfy 
him  that  Nicholas  Carter  was  the  heir  at  law  of  John.  In  answer  to  this,  a 
letter  was  written  from  Mr.  Street's  office,  stating  that  Nicholas  was  the  bro- 
ther and  heir  of  John  ;  and  adding  circumstances  which  confirmed  that  repre- 
sentation. This  led  to  another  letter  from  Mr.  Whitton,  in  which  he  required 
the  certificates  of  registry  of  the  marriage  of  the  parents  of  John  and  Nicho- 
las, and  of  the  baptism  of  the  two  sons ;  the  entry  of  the  marriage,  it  was 
answered,  could  not  be  found,  but  the  certificates  of  baptism  were  furnished : 
and  there  the  matter  rested.  Other  objections  being  made  to  the  title,  nothing 
further  was  said  with  respect  to  that  particular  objection.  These  other  ob- 
jections to  the  title  were  all  cleared  up  in  the  year  1824  :  and,  in   1825,  the 

[1]  Vide  Dryden  v.  Fratt,  3  Myl.  &  Cr.  670.  673.  n.  S.    3  Run.  493.  n.  1. 
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draft  of  the  conTeyance  was  delivered  to  the  yendore,  and  was  approyed  on 
their  behalf. 

Shortly  afterwards,  a  communication  was  made  to  Sir  Robert  Wigram, 
that,  in  point  of  fact,  Nicholas  Carter  was  not  the  heir  at  law  of  John  ;  but 
that  there  had  been  an  intermediate  brother,  who  had  left  issue.    This  cir 
cumstance,  as  soon  as  it  was  made  known  to  Sir  Robert  Wigram,  was  com- 
municated to  Mr.  Whitton,  his  attorney,  who  instantly  sent  his  clerk  to  St 
Giles,  Cripplegate,  to  search  the  registry  ;  and  it  was  then  ascert  lin- 
ed, without  the  slightest  difficulty,  that,  in  point  of  fact,  there  •was    [•SOT] 
an  intermediate  brother,  George,  who  had  left  issue,  George  and  John  ; 
that  George  had  died  early  in  infancy ;  and  that  John  was  the  heir  at  law 
This  led  to  a  renewed  controversy  here  ;  and  that  controversy  terminated  i 
another  reference  of  the  title  to  the  master.    The  master  examined  into  all 
the  circumstances,  was  satisfied  that  the  objection  was  a  good  objection,  and 
reported  against  the  title.    The  parties  in  the  suit  took  exceptions  to  that  re- 
port.    In  the  meantime,  they  cleared  up  the  difficulty  by  purchasing  the  in- 
terest of  John  :  and  they  now  pray,  that,  the  difficulty  being  thus  removed, 
another  reference  may  be  made  to  the  mastSr  for  the  purpose  of  seeing  whe- 
ther the  title  is  not  now  perfect,  in  order  that  Sir  Robert  Wigram  may  be 
compelled  to  complete  his  purchase.     It  may  be  observed  that  the  title  was 
made  perfect  before  the  exceptions  came  on  to  be  heard  :  but  that  makes  no 
difference. 

One  point  which  has  been  agitated  at  the  bar  is  this,  that,  whatever  Mr. 
Street  may  have  done,  these  parties  are  not  responsible  for  his  acts.  I 
think  it  is  quite  impossible  to  sustain  such  a  position.  Mr.  Street  was 
originally  the  solicitor  for  the  plaintiffs ;  but,  with  reference  to  the  purchase 
and  sale,  he  must  be  considered  as  acting  for  all  the  parties  in  the  cause ; 
and  it  would  be  hard  indeed  upon  a  person  contracting  to  purchase,  if  the 
solicitor,  under  these  circumstances,  were  not  to  be  considered  as  the  agent 
of  all  the  parties,  and  if  all  the  parties  were  not  responsible  for  his  acts ; 
because,  in  that  case,  if  he  committed  fraud  of  any  description,  the  only  re- 
medy of  the  purchaser  would  be  against  the  solicitor ;  and  he  might  still  be 
compelled,  under  any  circumstances,  to  perform  his  contract.  Mr.  Street,  or 
Messrs.  Street  6c  Wolfe,  acting  in  this  business  as  agents  for  all  the  parties, 
all  must  be  bound  by  his  acts ;  and  the  question  comes  to  this,  what  was. the 
conduct  of  Mr.  Street  in  the  transaction  ? 

•Now,  Mr.  Street  swears  most  positively  that,  when  the  abstract  [•308] 
was  delivered,  he  was  not  aware  of  this  defect  in  the  title,  and 
considered  Nicholas  Carter  to  be  the  heir  at  law  of  John.  He  confines,  in 
the  first  instance,  his  affidavit  to  that  particular  time — the  time  when  the 
abstract  was  delivered.  However,  in  the  subsequent  part  of  the  affidavit,  he 
goes  further,  and  the  manner  in  which  that  part  of  the  affidavit  is  sworn  is 
remarkable.  He  says,  "  that  he  never  was  informed  by  any  of  the  parties, 
or  in  any  other  way,  that  there  was  any  brother  of  the  said  John  Carter 
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older  than  the  said  Nicholas  Carter^  or  that  such  brother  George  had  left  any 
issue,  until  several  years  after  the  estates  were  sold,  and  long  after  the  deeds 
of  February,  and  May,  1816,  and  the  fines  levied  in  pursuance  thereof,  were 
made  and  levied  to  the  trustees." 

Now,  the  estates  were  sold  in  the  year  1818.  He  was  not  aware,  he  says, 
of  the  fact  of  there  having  been  a  brother  of  John  Carter  older  than 
Nicholas,  until  several  years  after  1818  ;  that  would  be  satisfied  by  his  har^ 
ing  discovered  those  facts  in  the  year  1817,  or  1818.  He  then  adds,  that 
he  was  not  aware  of  the  circumstance  until  long  after  the  deeds  of  February, 
and  May,  1816,  were  made ;  and  that  would  be  satisfied  also  by  his  having 
discovered  the  fact  in  the  year  1817,  or  1818.  The  alteration  in  the  phrase* 
ology  is  remarkable  :  for  he  says  in  the  first  instance,  that  he  did  not  dis« 
cover  the  matter,  "until  several  years  after  the  estates  were  sold;"  but 
when  he  comes  to  refer  to  the  date  of  the  deeds  of  February,  and  May,  1816, 
he  does  not  say  "  several  years  after  the  execution  of  those  deeds/'  but 
'*  long  after ;"  so  that  the  whole  of  his  affidavit  is  reconcilable  with  the  sup* 
position  of  his  having  made  the  discovery  in  the  year  181 7^  or  the  year 

1818, 
[*d09]  *Mark  how  that  c(»rrespond8  with  the  aflblavit  of  Price.  Price 
swears  that  he  heard  from  Dolby,  that  Dalby,  about  ten  years  before, 
(the  affidavit  is  sworn  in  1827, — which  carries  it  back  to  the  year  1817,)  had 
a  conversation  with  Street,  and,  in  that  conversation,  was  complaining  of  the 
delay  which  had  taken  place  in  bringing  the  afiairs  of  Nicholas  Carter  to  a 
final  settlement ;  that  Street  explained,  that  the  delay  arose  from  the  circum- 
stance of  Mr.  Whitton  requiring  an  heir  at  law  of  Nicholas  Carter ;  and  that 
there  was  an  heir  at  law,  but,  if  that  heir  at  law  were  produced,  he  might 
claim  a  considerable  part  of  the  freehold  property.  Mr.  Street  does  not  deny 
the  conversation  with  respect  to  the  delay  which  had  taken  place ;  he  does 
not  deny  that  there  was  a  conversation  with  respect  to  the  heir  at  law ;  but  he 
says  that  it  amounted  to  nothing  more  than  this,  that  he  stated  that  he  had 
heard  of  a  rumor  that  Nicholas  Carter  had  an  elder  brother  George.  Now, 
as  Mr.  Street  admits  that  a  conversation  did  take  place,  directing  his  attention 
to  an  heir  at  law,  and  as  he  does  not  take  upon  himself  to  swear  that  he  did 
not  know  about  that  time,  or  as  early  as  that  period^  that  there  was  an  elder 
brother  of  Nicholas,  who  had  left  issue,  we  must  infer,  and  it  is  contrary  to 
every  principle  of  judicial  proceedings  not  to  infer,  that  about  tliat  time  he 
did  know  of  the  fact.  The  probability  is,  (for  he  does  not  state  that  he  did 
not  direct  the  registry  to  be  searched,)  that,  when  tliis  point  was  first  brought 
under  his  attention,  he  caused  the  registry  to  be  searched,  in  order  to  ascer* 
tain  the  fact ;  and,  if  he  had  searched  the  registry,  it  is  quite  obvious,  from 
the  affidavits  in  the  cause,  that  he  must^  without  the  slightest  difficulty,  have 
discovered,  that  Nicholas  Carter  was  not  the  heir  of  his  brother  John.  Inde- 
pendenily  of  this,  as  Mr.  Street  does  not  say  when  he  first  learned  tiiat 
tliere  had  been  an  elder  brother  of  Nicholas,  who  had  left  issue,  we  must 
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take  *it  for  granted  that  he  discovered  it  daring  the  discusiion  of  [*310] 
the  other  objections  to  the  title. 

Now,  Mr.  Street  having  represented  in  the  first  instance,  that  Nicholas 
Carter  was  the  heir  at  law  of  his  brother  John,  and  having,  during  the  pro- 
gress of  the  discussion  on  the  other  points,  discovered  that  in  that  respect  he 
was  mistaken,  and  that  another  person  was  the  heir  at  law,  it  was  bis  duty,  in 
fair  and  honest  dealing,  to  have  communicated  that  circumstance  to  the  pur- 
chaser ;  and, — ^he  not  having  communicated  that  circumstance  to  the  pur- 
chaser, and  the  purchaser  having,  after  the  other  objections  to  the  title  had 
been  cleared  up,  discovered  it  by  accident  in  consequence  of  a  communica- 
tion from  another  quarter,  and  this  court  having  determined,  upon  exceptions 
to  the  master's  report,  that  it  constituted  a  good  objection  to  the  title — it  ap- 
pears to  me  quite  impossible,  that  the  parties  in  this  suit,  if  they  are  bound 
by  the  acts  of  Mr.  Street,  have  any  equity  to  come  into  this  court,  to  say  that 
a  further  reference  should  be  directed  to  the  master  for  the  purpose  of  ascer- 
taining whether  a  good  title  can,  or  not,  be  now  shown  ;  for  it  is  quite  obvious, 
that,  if  this  discovery  had  not  been  made,  the  vendors  would  have  forced  the 
purchaser,  to  have  taken  the  title  such  as  it  was,  knowing  that  defect  to  have 
existed  in  it  which  has  since  been  discovered. 

Under  these  circumstances,  it  is  quite  impossible  that  the  purchaser  can 
be  held  to  his  contract ;  the  application,  therefore,  made  on  the  part  of  the 
vendors,  must  be  refused,  with  costs.[l] 

[1]  Where  Uiere  ia  an  agreement  to  lell  an  estate,  and  it  m  afterwards  discovered  that  a  small 
portion  of  it,  is  the  property  of  another  person  ;  the  court  will  not  discharge  the  purchaser  fh>m 
his  contract,  without  giving  the  vendor  an  opportunity  of  acquiring  a  title  to  that  portion.  Cham" 
herlain  v.  Lee,  10  Sim  444.  In  the  case  cited,  Shadwell,  V.  C.  said  :  <*  It  is  said  that  this  eoart 
will  not  sanction  a  contract  made  by  a  penon  to  sell,  to  another,  that  which,  at  the  time,  he  knows 
he  has  not  I  admit,  if  the  case  is  that  A.  with  reference  to  an  estate  which  he  knows  to  belong 
to  B.  contracts  to  sell  it  to  C. ;  that  it  is  a  very  wholesome  rule  that  this  court  ought  not  to  aid  such 
a  contract.  But  general  rules  do  certainly  admit  of  variation ;  and  in  my  opinion,  it  would  be  vastly 
too  hanh  an  interference  with  the  common  mode  of  the  management  of  the  bnsinesi  of  mankind, 
if  such  a  rule  were  taken  to  be  applicable  to  a  case  where  a  party,  apparently  in  the  ownership, 
and  prima  faeie  appearing  to  have  a  title,  sells  land ;  and  it  afterwards  turns  out  that  a  very 
small  portion  of  it,  is  not  his,  (although  he  was  in  poosewion,)  but  is  the  property  of  another  per- 
son. It  would  be  a  harsh  application  of  the  first  principles  of  this  court,  were  I  to  say  that,  in  such 
a  case,  the  contract  was  so  radically  bad  that,  even  if  the  vendor  conld  honestly  procure  his  title 
to  be  made  good  by  purchasing  the  property  for  himself  tntm  the  rightful  owner,  in  order  that  he 
might  hand  it  over  to  the  purchaser,  he  should  not  be  at  liberty  to  do  so."  See  the  next  case.  Side^ 
bothum  v.  Barringtan,  4  Beav.  110.  Ten  Broecky.  Livingeton,  1  Johns.  Ch.  Rep.  357.  King  v. 
Bardeau,  6  Johns.  Ch.  Rep.  38.  Eyeton  v.  Simonds,  I  Yo.  &.  Coll.  C.  C.  608.  Winne  v.  Rey- 
nolds, 6  Paige,  407.     The  MorrU  Canal  Company  v.  Emmett,  9  Paige,  168. 
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1830 ;  February,  24,  27  ;  Mareh  31. 

Under  a  decree  directing  the  sale  of  an  estate,  which,  as  against  T.  one  of  the  defendants,  was 
only  a  decree  nin,  and  before  the  decree  was  made  absolute,  the  estate  was  sold,  and  A.  was 
reported  the  purchaser ;  afterwards,  on.  the  application  of  A.,  an  order  was  made  by  the  Vice- 
Chancellor  discharging  him  from  the  purchase  on  the  ground  that  the  decree  was  not  abso- 
lute as  against  T. ;  the  plaintiff  immediately  gare  notice  of  a  motion  before  the  Lord  Chan- 
cellor to  discharge  that  order,  and,  that  motion  having  stood  over  a  considerable  time,  the  de- 
cree was  made  absolute  as  against  T.,  before  it  was  heard  ;  Held, 

That  the  purchaser  was  entitled  to  be  discharged  at  the  time  when  the  application  was  made,  and 
-  that  he  having  been  once  discharged  by  an  order  which  was  right  at  the  time  when  it  was  pro- 
nounced, the  contract  could  not  be  revived  by  the  proceedings  subsequently  taken  by  the  vendor 
to  make  the  decree  perfect 

B.  by  the  directions  of  a  soUcitor  who  was  then  concerned  for  a  defendant  T.,  had  acted  as  clerk 
in  court,  for  T.,  and  in  1816,  filed  his  answer  ;  after  that  time  T.,  was  generally  resident  abroad  ; 
in  1822,  an  order  was  made  directing  that  service  of  the  subpcena  on  his  clerk  in  court  should 
be  good  service  ;  at  the  hearing  in  1623,  no  person  appeared  for  T.,  and  a  decree  nisi,  was  pro- 
nounced against  him ;  in  1829,  the  solicitor,  upon  an  application  made  to  him  by  the  plaintiff, 
declined  to  receive  a  notice  on  behalf  of  T.,  stating  that  he  had  long  since  ceased  to  be  concerned 
for  him  and  that  he  knew  not  where  he  was,  nor  whether  he  was  living  or  dead ;  in  1829,  the 
plaintiff  obtained  an  order  that  service  of  the  subpoena  to  show  cause  against  the  decree  on  the 
clerk  in  court  of  T.  should  be  of  good  service ;  and  the  subpoena  was  served  on  B.  who  had  not 
for  many  years  done  any  act  as  clerk  in  court  for  T. :  Held, 

That  B.  was  to  be  considered  as  still  the  clerk  in  court  of  T.,  and  that  the  service  of  the  subpsna 
was  strictly  regular. 

The  plaintiff,  William  Coster,  in  1815,  being  mortgagee  with  power  to  sell, 
of  certain  premises  which  were  subject  to  two  prior  mortgages,  filed  his  bill 
praying  a  sale,  against  Exuperious  Turnor,  the  mortgagor,  the  two  prior  mort* 
gagees,  and  several  subsequent  incumbrancers.  Turnor  put  in  his  answer,  in 
1816  ;  various  proceedings  were  had,  the  cause  was  set  down  for  hearing ;  and 
the  plaintiff,  not  being  able  to  serve  a  subpoena  to  hear  judgment  on  Turnor 
personally,  in  consequence  of  his  absence  from  England,  obtained  an  order 
that  service  of  the  subpoena  on  his  clerk  in  court,  should  be  good  service.  Mr. 
Vizard  was  Tumor's  solicitor  in  the  cause.  Mr.  Vizar  employed  Mr. 
Baines  as  his  clerk  in  court ;  and  Mr.  Baines  in  this  suit  acled  as  clerk 
in  court  for  Turnor.    The  subpoena  to  hear  judgment  was  served  on  Mr. 

Baines. 
[*312]  •The  cause  was  brought  to  a  hearing  on  the  15th  of  February, 
1823,  when  Turnor  not  appearing,  a  decree  was  pronounced,  which, 
as  against  him,  was  only  a  decree  nisi.  It  purported  to  have  been  made 
in  the  presence  of  counsel  for  the  plaintiff,  and  all  the  defendants,  except 
£.  Turnor,  for  whom  it  was  stated  no  one  had  appeared,  though  his  clerk 
in  court  had  been  served  with  a  subpoena  to  hear  judgment,  and  with 
an  order  directing  that  service  of  the  subpoena  on  the  clerk  in  court 
should  be  deemed  go  odservice  on  the  defendant;  it  directed  various  ac- 
counts, and  ordered  among  other  things,  that  the  estate  should  be  sold, 
provided  the  plainliff  should  within   six   months  after  the  master  had  made 
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his  report,  pay  off  the  two  prior  mortgagees,  or  obtain  their  consent  to 
a  sale ;  and  it  concluded  with  the  usual  declaration,  that  it  was  to  be 
binding  on  Tumor,  unless  he,  on  being  served  with  a  subpoena  to  show 
cause  against  the  same,  should,  at  the  return  thereof,  show  good  cause  to 
the  contrary. 

The  master  made  his  report ;  the  plaintiff  or  his  solicitor  prevailed  on  a 
friend  to  pay  off  the  first  two  mortgagees,  and  took  an  assignment  of  their 
incumbrances ;  and,  on  the  25th  of  August,  1828,  the  property  was  put  up 
for  sale  under  the  decree,  when  Mr.  Crowdy  purchased  it  at  the  price  of 
12,400/.  He  was  subsequently  reported  the  purchaser,  and  the  report  was 
confirmed. 

In  the  course  of  the  investigation  of  the  title,  it  turned  out  that  no  steps  had 
been  taken  to  make  the  decree  of  February,  1823,  absolute  against  Turner, 
and  that  no  subpoena  to  show  cause  had  been  served.  On  this  ground  a 
motion  on  behalf  of  Crowdy,  was  made  on  the  8th  of  July,  1829,  before  the 
Vice-Chancellor,  that  he  might  be  discharged  from  his  purchase ;  and  the 
Vice-chancellor  ordered  that  he  should  be  discharged  from  it. 

*0n  the   10th  July,   1829,  the  plaintiff  gave  notice  of  a  motion    [*313] 
before  the  Lord  Chancellor,  to  rescind  the  order  pronounced  by  the 
Vice-Chancellor. 

Before  this  motion  could  be  made,  the  plaintiff,  on  the  13th  of  July,  1829, 
by  an  ex  parte  petition  at  the  Rolls,  obtained  an  order,  that  the  plaintiff  should 
have  leave  to  serve  a  subpoena  requiring  the  defendant  Tumor  to  show  cause 
against  the  decree,  and  that  service  of  the  subpoena  on  Tumor's  clerk  in  court 
should  be  deemed  good  service  on  Turnor.  In  the  course  of  this  proceeding, 
Mr.  Vizard  declined  to  receive  a  notice  which  the  plaintiff  sent  to  him  as  so- 
licitor for  Tumor ;  and  stated  that  he  was  no  longer  concerned  for  Tumor, 
and  did  not  know  where  he  was,  or  whether  he  was  living  or  dead.  How- 
ever, the  subpoena  was  served  on  Mr.  Baines  ;  no  cause  was  shown  at  the 
return  of  the  writ,  and  the  decree  was  made  absolute.  It  was  stated  at  the 
bar,  that  the  affidavits  did  not  show  that  the  subpoena  to  show  cause  had  been 
served  on  Mr.  Baines,  and  that  the  decree  had  been  made  absolute  ;  but  the 
plaintiff  offered,  if  these  facts  were  doubted,  to  have  them  properly  verified. 
An  attempt  was  afterwards  made,  but  without  success,  to  discharge  the  or- 
der of  the  13th  July,  1829,  as  irregular. 

In  this  state  of  circumstances  the  motion  to  discharge  the  order  of  the  Vice- 
Chancellor  came  on.  In  the  discussion  several  topics  were  introduced,  which 
ultimately  did  not  affect  the  decision  ;  the  purchaser,  on  the  one  hand,  alleging 
that  various  irregularities  had  been  committed  in  the  progress  of  the  suit, 
which  would  enable  any  of  the  parties  to  overturn  the  decree  under  which 
the  sale  had  been  made  :  and  the  plaintiff,  on  the  other  band,  con- 
tending that  the  purchaser  had  done  acts  which  ^amounted  to  a  [*314J 
waiver  of  that  objection,  by  which  he  now  sought  to  escape  from  his 
contract.    But  the  point  principally  argued,  and  on  which  alone  the  decision 
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turned,  was,  whether  the  circumstance  that  the  decree  was  not,  at  least  at 
the  time  when  the  Vice-Chanoellor  pronounced  his  order,  binding  upon  E. 
Turnor,  constituted  a  sufficient  ground  for  discharging  Crowdy  from  his  pur- 
chase. 

Mr.  Home  and  Mr.  Temple^  for  the  motion,  contended  that  there  never  was 
any  ground  for  discharging  the  purchaser,  because  the  defect,  which  was 
alleged  to  exist  in  the  decree,  was  a  mere  matter  of  form,  which  the  plaintiff 
could  at  any  time  supply  by  his  own  act.  The  purchaser  might  call  on  him 
at  any  time  to  supply  it,  in  tlie  same  manner  as  he  might  require  him  to  get 
in  a  legal  estate  which  was  outstanding  in  a  trustee  ;  and  if  the  defect  was 
cured  within  a  reasonable  time,  the  purchaser  had  nothing  more  to  demand. 

The  only  objection  to  the  decree  in  the  present  suit,  was,  that,  as  E.  Tur- 
nor did  not  appear  at  the  hearing,  it  was  not  final  against  hitn,  and  that,  ac- 
cording to  the  practice  of  the  court,  he  might,  at  a  future  time,  procure  it  to 
be  reversed.  But  the  same  rules  of  practice,  which  gave  him  that  privilege, 
prescribed  certain  forms,  compliance  with  which  put  an  end  to  the  privilege, 
and  rendered  the  decree  as  final  and  conclusive  against  Turnor,  as  it  previ- 
ously was  against  the  other  defendants.  These  forms  had  been  complied 
with  ;  the  decree  had  beep  made  absolute  against  Tumor.  It  must  be  admit- 
ted, tl(at,  if  the  decree  had  been  made  absolute  before  the  sale  took  place,  the 
objection  could  not  have  existed  ;  yet  the  purchaser,  in  that  state  of  things, 
would  confessedly  have  been  in  a  situation  not  a  whit  more  secure  or  advan- 
tageous than  that  in  which  he  actually  was.  It  was  not  pretended 
[*315]  *that  there  had  been  any  fraud  or  concealment.  The  plaintiff  had 
acted  throughout  bona  fide. 

The  Solicitor^ General  (Sir  E.  Sudgen)  and  Mr.  Roots^  for  the  purchaser, 
argued  that,  inasmuch  as  the  decree  was  not  a  valid  and  binding  decree  at  the 
time  when  the  proceedings  took  place  in  the  master's  office,  the  sale  itself  was 
irregular,  and  the  contract  was  ab  initio  such  as  the  court  would  not  sanction  ; 
and  nothing  that  was  done  subsequently  could  make  the  sale  regular,  or  the 
contract  binding.  The  decree  m>i,  directing  a  sale,  could  not  be  acted  upon, 
till  it  was  made  absolute.  \A'hile  it  remained  merely  a  decree  nm,  it  gave  no 
authority  to  proceed  to  a  sale  ;  -until  Turnor  either  had  shown  cause,  or,  after 
due  service  of  the  subpo&na^  had  neglected  to  do  so,  nothing  could  be  done 
under  it.  The  plaintiff  omitted  to  make  the  decree  absolute  but  he  proceeded 
to  do  those  acts  which  the  decree  could  authorise  him  to  do  only  when  it  was 
made  absolute  ;  and  he  now  expects  tlie  court  to  say,  that  what  he  thus  did 
was  done  regularly  and  properly. 

It  is  alleged  that  he  has  since  cured  the  defect ;  but  the  defect  is  such  as 
does  not  admit  of  cure.  The  objection  is,  that,  at  the  time  of  the  sale,  no  de- 
cree was  in  force,  which  authorised  a  sale  to  be  then  made.  In  Leckmere  v. 
Brasier^{a)  a  similar  objection  prevailed  ;  and  the  purchaser  was  discharged, 
tliough  the  parlies  in  the  cause  were  proceeding  to  remedy  the  defect. 

(a)  3  Jac.  &  Walker,  287. 
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Besides,  the  decree  was  de(jpctive,  not  only  at  the  lime  when  the  procc&d* 
ings  look  pkce  in  the  mastgr'^  office,  but  when  ihc  motion  was  made  before 
-th«  Vice-ChlmceHor,  and  -^hen.aotice  of  the  preaeni  appeal  motion  ^. 

•was  given.     Wh^^  the  question  was  arguedtefore  the  Vice  Chan-    ['Sie]  ^ 
eellor,  the  decree  was  admitted  to  be  merely  a  decree  nist :  no  per* 
son  could  say  whether  it  would  ever  be  made  absolute,  for  it  was  impossible 
to  foretell  whether    Tumor  might  not  show  good  cause  againd^  it ;  and  it 
would  be  extravagant  to  contend,  that  a  purchaser  (eveaif  the  objection  coul^  ^ 
have  been  remedied  by  matter  ex  post  facto)  was  to  abide  the  result  of  thflit 
contingency.     The  order  of  the  Vice-Chancellor,  therefore,  W5«?|learlyij^t  :^  '* 
irthe  present  motion  had  been  argued  on  the  day  for  which  no^ce  of  It,  was  ^ 
given,  things  would  have  been  in  the  same  sU^^  •  Could  th^  result  b^(^j,ger- 
ent,  because  the  appellant  had  delayed  to  brir\g  the  motion  on^  and,  i^the 
mean  time,  had  taken  certam  steps  with  a  vie\f  te  alter  the  situation^  the 
parties  ?  «i: '   ' j* 

In  truth,  however,  those  steps  were  nugatoiy«  He  g•^tfhM}er  that  ser« 
vice  of  the  subpoena  on  Tumor's  clerk  in  court  shodd  be  deemed  good  service 
on  Turnor  ;  and  it  is  said  that  the  subpcena  was  served  on  Mr.  Baines.  That 
proceeding  was  a  mere  farce  ;  for,  at  that  time  Mr.  Baines  was  not  the  clerk 
in  court  of  Mr.  Turnor  :  Mr.  Baines  was  clerk  in  court  for  Mr.  Vizard,  who 
had  been  Tumor's  solicitor ;  and  by  Mr.  Vizard's  directions,  and  on  his  res- 
ponsibility, he  had  formerly  acted  as  clerk  in  court  in  this  cause  for  Tumor. 
But  Mr.  Vizard  had  long  ceased  to  be  concerned  for  Turnor  ;  he  did  not  know  • 
where  he  was,  or  even  whether  he  was  aHve  or  dead  :  and,  when  applied  to 
by  the  plaintiff,  he  declined  to  receive  a  notice  as  agent  or  solicitor  for  Turnor, 
and  refused  to  permit  himself  to  be  considered  as  in  any  way  representing 
that  gentleman.  Under  these  circumstances,  Mr.  Baines,  who  had  no  au- 
thority except  through  Vizard,  was  no  longer  de  facto  the  clerk  in  Court  of 
Turnor,  and  could  not  be  so  considered. 

*Sir  Charles   Wetherell  and  Mr.   Sidebottom,  on  behalf  of  some    [•317] 
of  the  defendants,  insisted  on  their  right,   and  were  allowed,  to  be 
heard  in  opposition  to  the  motion.     They  cited  Agnew  v.  Lord  Stair,  in  the 
house  of  lords. 

Mr.  Home,  in  reply,  observed,  that  Mr.  Baines,  having  once  been  appoint- 
ed clerk  in  court  in  the  cause  for  Turnor,  must  be  held  still  to  continue  to 
represent  him.  The  strict  regularity  of  the  proceedings,  which  had  been 
taken  to  make  the  decree  absolute,  was  established  by  the  Master  of  the 
Jlolls'  dismissal  of  the  application  to  discharge  the  order,  which  directed 
service  of  the  subpoena  on  the  clerk  in  court  to  be  good  service ;  and  the 
decree,  when  once  made  absolute,  would  operate  from  the  time  when  the  de- 
cree nisi  was  pronounced. 

Lechmere  v.  Brasier  had  not  the  slightest  analogy  to  the  present  case. 
In  Lechmere  v.  Brasier  the  decree  was  erroneous ;  here  the  decree  was 
perfectly  accurate ;  it  would  have  been  erroneous,  had  it  been  in  form  or 
Vol.  I.  25 


%i 


319  ^il  CASES  IN  CHANCERY. 


1830.— Corter  v.  Tnrnor. 
-* •—>. : — 


substajipe  dii^nt  from  what  it  actually  was.     la^Jjechmere  i:Tiratier  it. 

was  Uftcertain  lebether  there  ever  would  be  a  valid  decree  directing  h  sale, 

h'-'Ml^  ^yhflthei»the  plaintiflfs  would  establish  a  case  entitling  them  to  such*r8- 

*i<!>^^.*  ***'*  "''  ^^"^  remained  to  be  done,  was  to  make  the  decree  absolute 

4jMpinst  Turner  c  the  plaintiflF  could  at  any  moment  taka  the  steps  necessa^ 

for  ths^purpose;  the  decree  and.(2e  facto  has  been  made  absolute. 


,, .;    In  the  course  of  the  argument  the  Lord  CHANCRLtOR  observed,  that  in 

■LecAmere  v.  Brasier  there  was  a  substantial  objection  to  the  decree,  aris- 

•..  .^  •     >ng.«at  of  the  facu  of  the  case  ;  these  facts  still  remained  to  be  in- 

••J[!2^8]  ^««t»J5ated,  and  the  result  of  the  investigation  might  have  been  "gk- 
.  ^  tremely  pi:^n<Hej(|l  .to  the  purchaser.  There  the  plaintiffs  had  not 
pS^d  that  the  testator  was  a  trader  within  the  meaning  of  the  bankrupt 
law^;  and  until  that  act-were  established,  <lie  court  had  no  authority  to  de- 
cri^.aj(ple  ;  here  the  objection  was  purely  personal,  and  arose  out  of  the 
circurostan||^%t.the  decne  was  a  decree  nisi,  which  the  plaintiff  had  it 
m  his  power  to  make  absolute ;  it  was  like  the  ordinary  case  of  a  defect  of 
title  which  the  vendor  has  the  mean»  of  remedying  by  his  own  act. 

1830,-  March  31.-Thb  Lord  Chancelxor  .--The  question  arises  upon  a 
sale  in  the  matter's  oflSce  under  a  decree  of  %his  court,  pronounced  in  1823. 
A  person  of  the  name  of  Crowdy  was  declared  to  be  the  purchaser;  and 
•  afterwards  an  abstract  of  title  was  sent  to  him  or  hi*  solicitor,  which  stated, 
among  other  documents,  the  decree  of  1823.  h  turned  out,  on  further  in- 
quiry, tfiat  this  decree  was  a  decree  nisi  only  ;  but  h  does  not  appear  fron» 
the  affidavits,  or  from  the  circumstances  of  the  case,  that  there  was  any  in- 
tentional  deception  in  that  representation  of  the  decree  which  was  made 
when  the  abstract  was  sent  to  Mr.  Crwwdy,  This  discovery  being  made, 
Mr.  Crowdy  objected  to  the  title,  and  according  to  the  statements  contained 
in  the  affidavits,  nothing  was  done  by  him  afterwarfs  to  waive  the  objec- 
tion. The  case  came  on  before  the  Vice-Chancellor,  and  the  Vice-Chancel- 
or  was  of  opinion,  upon  the  authority  of  Lechmere  and  Brasier,— not  upon 
the  facts  of  the  case,  but  upon  the  principle  and  doctrines  stated  there,— 
that,  under  such  circumstances,  Mr.  Crowdy  was  entiUed  to  be  discharged 
from  his  contract  of  purchase. 

That  decision  having  been  pronounced  by  the  Vice-Chancellor, 
[  319]  notice  was  given  of  an  application  to  be  •made  to  me,  within  a  few 
days  afterwards,  to  discharge  his  Honor's  order.  The  facU  and  cir- 
cumstances  at  that  period  were  precisely  the  same  as  they  were  when  the 
case  was  argued  before  the  Vice-Chancellor;  and  I  am  of  opinion,  that 
under  this  state  of  things,  as  they  then  existed,  the  decision  of  the  Vice- 
ChanceUor  was  correct,  and  that  there  was  no  ground  whatever  to  discharffe 
the  order  pronounced  by  him. 
It  has  been  suggested,  however,  that  while  the  motion  was  pending  before 
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me,  a  subpoena  has  been  served  on  Mr.  Baines,  formerly  clerk  in  court  to  Mr. 
Exupenous  Turnor,  who  appears  to  have  been  abroad  ;  and  that,  upon  the 
service  of  ^t  subpoena,  and  the  expiration  of  the  time  for  showing  cause,  the 
decree  has  now  been  made  absolute.  Mr.  Viaard  who  was  originally  con- 
cerned for  Mr.  Exupenous  Turnor,  employed  Mr.  Baines  as  his  clerk  in  court 
but  Mr.  Vizard  has  for  several  years  ceased  to  be  at  all  concerned  for  Mr. 
Exuperious  Turnor.  Still,  howevfit,  I  believe  that,  in  strictness,  the  service 
on  the  clerk  in  court,  Mr.  Baines,  was  a  regular  and  proper  service.  He  was 
tha  clerk  in  court  of  Mr.  E.  Turnor,  the  party  in  the  cause  :  and  thaS  authori- 
ty, nei^  having  been  countermanded,  nnist  be  considered  as  an  existing  au- 
thority. That  he  was  served  with  a  subpoena,  and  that  the  decree  has  since 
beeq  made  absolute,  does  not  appear  by  any  of  the  affi4avi(s  which  have  been 
handed  up  to  me  ;  but  I  understand  'the  fact  is  so  ;  and  if  it  would  authorize 
me  to  discharge  the  order,  p^bably  I  should  think  it  right  to  give  an  opportu- 
nity of  filing  further  affidavit^   * — 

But  I  am  of  opinion  that  I  baght  to  decide  the  case,  as  it  stood  when  the 
motion  was  originally  brought  before  me.  At  the  time  when  notice  of  the 
application  to  me  was  given,  the  facts  were  precisely  in  the  same 
•state  as  they  were  when  the  case  was  heard  before  the  Vice-  [*320] 
Chancellor.  Now,  the  purchaser  having,  upon  an  application  to  the 
Vice-Chancellor,  been  once  discharged  from  the  contract,  upon  a  ground 
which  was  then  sufficient,  and  an  application  being  almost  immediately  after- 
wards made  to  me,  and  the  position  of  things  being  such  that  I  should  have 
refused  the  motion  if  then  made,  it  would  not  be  just,  in  consequence  of  that 
motion  standing  over,  and  the  defect  of  the  title  having  been  repaired,  if  in 
point  of  fact  it  has  been  repaired,  again  to  revive  the  contract  which  had  been 
rescinded  by  the  Vice-Chancellor. 

The  motion  must  be  refused,  with  costs. 


November. — As  the  judgment  pronounced  by  the  Lord  Chancellor  on  the 
31st  of  March  was  considered  by  the  plaintiff's  counsel  to  be  at  variance  with 
the  opinions  which  his  lordship  had  thrown  out  incidently  in  the  course  of  the 
argument  on  the  motion,  and  therefore  came  upon  them  in  some  measure  by 
surprise,  the  plaintiff  was  induced  to  make  an  application  for  the  purpose  of 
having  the  whole  subject  once  more  brought  under  his  lordship's  review.  The 
motion  was  accordingly  reheard  during  the  sittings  before  Michaelmas  term  ; 
and  upon  that  rehearing  the  questions  raised  on  the  former  discussions  were 
again  very  fully  argued. 


November  22. — The  Lord  Chancellor  delivered  to  the  parties  his  written 
judgment,  affirming  the  order  which  he  had  previously  made.[l] 

[1]  Vide  Dal'.y  ▼ .  PuUen,  ante  296.   That  a  purchaser  wUl  not  be  compelled  to  take  a  defective 
or  doubtful  title,  see  further,  1  Sim.  &  Stu  205,  n.  1.    Bryant  t.  Buak,  4  Ruas.  1.     Sharp  ▼.  Ad- 
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[•321]  •AcRAXA.N  r.  Bristol  Dock  Compamy.  • 

1830;  March  3: 

An  injunction  allowed  to  be  moved  for  ex  parte,  in  a  pressing  case  after  the  defendants  had'  en- 
tered an  appearance. 

In  thiij  case  counsel  having^  been  instrucrteii  to  oppose  the  motion,  although  no  notice  had  been 
given,  the  coutt  allowed  them  to  be  he&rd. 


The  Solicitor  General  and  Mr.  Bij^^mmM  ex  parte  on  bill  and  aflSdavits 
fur  a  special  injunction  to  restrain  the  Bristol  dock  connpany  from  lejtingx)flf 
the  water  from  the  docks,  the  follow [ni:  inorning,  as  the  company  threatened 
and  intended  to  do,  for  the  alleged  purpose  of  cleansing  them.  The  defend- 
ants had  entered  an  appearance  gratis^  immediately  on  the  filing  of  the  Iiill ; 
but  it  was  not  stated,  nor  did  it  appear,  that  they  had  been  served  wilfe:  sub- 
poenas at  the  time  when  the  motion  was  mad^;%llhough  there  was  reason  X6 
believe  that  such  was  the  fact,  instructiontf^HjHlt'  effect  having  been  forward- 
ed, the  day  before,  to  the  solicitor  at  Bris^^^ 

Sir  Charles  Witherell  now,  on  behalf  of  the  Dock  company,  contended 
that,  having  appeared,  they  had  a  right  to  the  usual  notice.     On  argument,' 

however,  by  the  Solicitor  General,  who  referred  to  a  case  in  Vesey,(a) 
1*322]    insisting  that  no  such  rule  existed,  and  that  *it  would  give  parties 

an  easy  opportunity  of  defeating   pressing   cases  for  injunction,  the 
objection  was  overruled.[i] 

eoek,  id.  374.  Brown  v.Haff,  5  Aige  235.  Winne  v.  Reynoldsy  6  Paige,  407.  Piere  v.  Piers, 
Sausse  and  Sc.  879.  Steele  v.  Philips,  1  Hog.  49.  Where  real  estate  b  sold  by  a  master,  under 
a  decree,  as  and  for  a  good  title,  the  purchaser  is  only  entitled  to  such  a  tiUe  as  a  purchaser  of  the 
premises  at  a  private  sale  would  be  bound  to  receive  from  his  vendor.  Spring  v.  Sandford,  7 
Paige,  550.  "  When  a  sale  is  made  by  a  master  in  chancery  under  a  decree  or  order  of  this  court,  and 
the  purchaser  is  not  informed  at  the  time  of  sale  that  he  is  to  take  the  risk  of  any  defect  in  the 
title,  the  court  will  not  compel  him  to  complete  his  purchase,  unless  it  can  assure  him  that  he  will 
have,  not  only  a  legal  title,  such  as  will  avail  him  in  a  court  of  law  to  defend  the  possession  if 
necessary,  but  also  a  title  that  will  not  be  set  aside,  or  even  seriously  litigated  in  a  court  of  equity. 
The  rule  appears  to  be,  not  to  compel  the  acceptance  of  a  title  against  which  doubts  or  suspicions 
exist  of  such  a  character,  as  that  the  court  cannot  conscientiously  warranf  the  estate  to  him." 
McCoun,  V.  C.  Coster  y.  Clarke,  3  Edw.  Ch.  Rep.  430. 

(a)  AUard  v.  Jones,  15  Yes.  605.  The  general  rule  is,  that  after  the  defendant  has  appeared, 
a  special  injunction  can  be  moved  for  only  upon  notice  ;  Marasco  v.  Boiton,  2  Yes.  S.  112.  Harri- 
son V.  Cockerell,  3  Mer.  1.  CoUard  v.  -Cooper,  6  Mad.  190.  Perry  v.  Weller,  3  Russ.  519,  in 
which  a  distinction  is  taken  between  a  gratis  appearance  and  an  appearance  entered  upon  service 
of  the  subpoena  :  but  an  exception  seems  to  have  been  sometimes  made,  without  reference  to  that 
distinction,  where  the  threatened  mischief  is  imminent,  and  would  be  irremediable  ;  luord  Eldon's  dic- 
tum, 3  B.  C.  C.  477.  n.  CoUard  v.  Cooper,  Harrison  v.  Cockerell,  AUard  v.  Jones,  and  the  princi- 
pal case.  As  to  the  necessity  for  serving  the  defendant  with  a  subp<sna,  see  Attorney  General  v. 
Niehol,  16  Yes.  338.  Patrick  v.  Harrison,  3  B.  C.  C.  476,  and  the  cases  referred  to  in  Mr.  Belt's 
note. 

[1]  In  Perry  v.  WeUer,  3  Russ.  519,  the  Lord  Chancellor  said  ;— "  It  is  true  that  the  defendant 
cannot,  by  his  own  voluntary  act — by  appearing  gratis — defeat  the  plaintiff's  application  for  an 
injunction  ex  parte.    But  the  plaintiff  if  he  serves  the  defendants  with  subpoenas,  puts,  by  his  own 
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''   -  • )        1830.— Gray  v.  Campbell.    Smith  v.  Campbell. 

The  Solicitor  General  then  insisted  that  this  being  in  fact  an  ex  parte  mo- 
tion, the  defendants  were  not  entitled  to  be  heard  by  counsel :  but  the  Lord 
Chancellor  overruled  that  objection  also ;  and  Sir  C.  Wetherell  and  Mr.  Pem- 
berton  were  heard  for  the  Dock  connpany. 

The  question  turned  upon  the  construction  of  the  acts  of  parliaiflMlf  con 
stituting  the  oompany,  and  upon  the  effect  of  a  number  of  affidaliiijihicb 
were  fully  gone  into  ;  and  ultimately  the  injunction  wglrreAMied.  ^. 


•Gray  v.  Campbell.     Smith  r.  Campbell.  .[•323] 

1830 ;  Febraary  25 ;  March  6. 

Order  made  ex  parte  to  dbchai;^  a  defendant  in  contempt  for  not  answering,  on  certificate  of 

answer  filed  and  tender  of  corts. 
The  like  order  made  ex  parte  withoOt  payment  of  coats,  on  certificate  that  the  bill  had  been 

amended  since  the  contempt. 

In  the  first  cause  the  defendant  Campbell  moved  that  he  might  now,  on 
tender  of  costs  to  be  taxed  and  certificate  of  answer  filed,  be  discharged  out 
of  custody  for  contempt ; — which  was  ordered. 

.  In  the  second  cause  the  Solicitor  General  moved  ex  parte  that  the  defen- 
dant Campbell,  who  was  a  prisoner  in  the  Fleet  for  contempt  in  not  answer- 
ing the  original  bill,  might  be  discharged  without  payment  of  costs.  Subse- 
quently to  his  commitment,  the  plaintiffs  obtained  an  order  to  amend  their 
bill,  and  on  a  certificate  of  the  six  clerk  that  the  amendments  were  actually 
on  the  file,  the  present  application  was  made.  The  motion  for  the  discharge 
of  a  party  in  contempt,  on  his  answer  being  put  in,  the  Solicitor  General 
remarked  was  an  ex  parte  motion,  and  this,  he  contended,  was  a  stronger 
case. 

The  Lord  Chancellor,  after  considering  the  point,  made  the  order  ex 
parte,[  1  ] 


The  following  case  was  afterwards  furnished  by  Mr.  Bedwell  the  registrar. 

act,  the  latter  in  a  situation  which  entitles  them  to  notice  of  any  application  made  against  them." 
Where  a  defendant  has  appeared,  "  if  a  temporary  injunction  is  necessary  in  the  meantime  to  pre- 
vent serious  lose  or  injury  to  the  complainant,  and  a  snfiicient  ground  is  laid  therefor,  the  court 
directs  the  petition  or  supplemental  bill  to  be  filed,  and  grants  an  order  for  the  defendant  to  show 
cause  at  the  next  motion  day  or  convenient  time,  why  the  injunction  as  prayed  for,  should  not  be 
granted ;  and  in  the  meantime  a  temporary  injunction  is  issned  to  prevent  the  anticipated  injury." 
Walworth,  Ch.  Bloomfield  v.  Snotoden,  2  Paige,  357.  A  subpoena  had  been  served,  but  no  ap- 
pearance having  been  entered  by  the  defendant,  a  notice  of  motion  for  an  injunction  was  served 
upon  him  personally,  and  he  not  appearing  on  the  motion,  an  injunction  was  granted.  Ramshoitom 
V.  Freeman  4  Beav.  145.  See  further  1  HoflT.  Ch.  Pract  80.  1  Barb.  Ch.  Pract  81.  623.  3 
Ross.  519.  n.  1. 

[1]  What  motions  may  be  made  ex  parte ;  see  the  last  case.     1  Hoff.  Ch.  Pract  409,  n.  2.    1 
Barb.  Ch.  Pract.  567, 568.    Mendixabel  v.  HulUtt.  and  Bird  v.  HuMtUr,  post,  324,  325. 
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[•324]  •Ball  v.  Etches. 

1817 ;  Ncnrember  13. 

Tn  fdaintiff  filed  his  original  bill,  and  the  defendant  got  into  contempt  for 
wanf^a^  answer.  The  answer  was  ready,  but  before  it  was  iled,  the  plain- 
Ifl^mended  his  biU,i«i  that  the  clerk  in  court  could  not  receive  the  answer 
tO'the  iHginal  bill ;  aUrf  ii  being  considered  that  the  plaintiff  had  by  his  own 
act  |»ai^|«d  the  defendant's  contempt,  the  defendant  moyed  at  the  rolls  that  be 
might  be  discharged.  The  practice  being  considered  new,  the  motion  was 
made  next  day  at  Westminster  before  Lord  Eldon,  when  his  Lordship,  after 
consideration,  granted  it.  The  clerk  in  court  issued  a  certificate  of  the  bill 
being  amended.[  I  ] 

Reg.  Lib.  B   1817,  fol.  7. 


Mendizabbl  v.  Hullett. 

1830;  Maroh4 

On  the  allowance  of  exceptions  to  the  answer,  leare  giren  ex  parte  to  the  plaintiff  to  amend  his 
hiU,  although  it  had  heen  pre vioualy  amended. 

Exceptions  had  been  taken  to  the  defendant's  answer,  and  some  of  them 
had,  on  reference,  been  allowed.  The  bill  having  been  already  once  amended 
under  the  common  order,  Mr.  Wakefield  now  moved  ex  parte  for  leave  to 
amend,  and  that  the  defendant  might  answer  the  amendments  and  exceptions 
together.  He  had  no  affidavit  stating  that  the  amendments  were  material ; 
but  he  submitted  that  the  thirteenth  of  the  new  orders  requiring  notice,  made 
no  provision  for  this  case  ;  and  as  giving  notice  would  enable  the  defendant  to 
deprive  the  plaintiff  of  his  advantage,  by  answering  the  exceptions  imme- 
diately, the  order  could  not  be  intended  to  apply. 

The  Lord  Chancellor  granted  the  motion,  expressing  an  opinion  that 
notice  was  not  necessary  in  such  a  case. 

[1]  If  the  plaintiff  accepts  the  answer,  or  replies,  or  moves  upon  it,  which  implies  acceptance, 
he  cannot  use  the  process  of  contempt  for  the  purpose  of  getting  costs.  The  defendant  may  mo?e 
as  if  the  contempt  was  cleared.  The  plaintiff,  if  he  means  to  enforce  the  payment  of  the  costs 
under  the  process,  should  send  back  the  answer.  Awm,  15  Vesey,  174  Const  v.  Ebere,  1  Madd. 
Rep.  530.  1  Hoff.  Ch.  Pract  181.  But  the  plaintiff  by  taking  an  office  copy  of  the  defendant's 
answer,  does  not  waive  the  contempt.  Woodward  v.  T^oinaine,  9  Sim.  301.  Nor  is  a  mere  order 
to  amend  the  bill  a  waiver  of  the  contempt,  as  it  creates  no  obstacle  to  the  defendant's  putting  in 
his  answer.    Livingston  v.  Cooke,  id.  468. 
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•Bird  v.  Hustler,  (a)  [*325] 

1831 ;  May  13,  Jane  13. 

The  thirteenth  of  the  new  order  does  not  apply  to  amendments  made  upon  exceptions  to  the  answer 
beings  sabmitted  to  or  allowed  :  nor  does  it  apply  to  amendments  made  before  any  answer  is  pM 
in :  bat  m  ail  cases  to  which  it  does  apply,  notice  is  necessary  a»  well  as  an  affidavit,  onlesrthe 
court  upon  the  particular  circumstances  dispenses  with  it 

On  the  2 1  St  May,  1830,  before  an  answer  was  put  in,  the  plaintiff  obtained 
the  common  order  to  amend  his  bill,  which  was  amended  accordingly.  On 
the  coming  in  of  the  answer,  exceptions  were  taken  to  it  for  insufficiency,  and 
submitted  to,  and  the  plaintiff  thereupon,  and  before  any  farther  answer  was 
filed,  moved  for  and  obtained,  as  of  course,  an  order  to  amend  his  bill,  and 
tliat  the  exceptions  and  amendments  might  be  answered  together.  On  the 
16th  February,  1831,  the  defendant  put  in  his  answer  to  the  original  and 
amended  bill,  and  his  answer  to  the  further  amended  bill.  On  a  reference  of 
those  answers  for  insufficiency  upon  several  of  the  old  and  three  new  excep- 
tions, the  master,  on  the  1 9th  of  March,  reported  in  favor  of  some  of  the  ex- 
ceptions, and  the  same  day  the  plainttff  obtained,  as  of  course,  another  order 
to  amend,  and  that  the  defendant  might  answer  the  amendments  and  excep- 
tions together,  and  at  the  same  time  made  an  affidavit  that  the  proposed 
.  amendments  were  material,  and  not  for  the  purpose  of  delay  or  vexation. 

Sir  Charles  Wetherell  and  Mr.  Wright  moved  to  discharge  that  last 
order : — The  proceedings  have  been  grossly  irregular.  As  the  bill  has  been 
once  previously  amended,  the  order  to  amend  obtained  on  the  submission  to  ex- 
ceptions ought  to  have  been  upon  notice  ;  but  as  the  plaintiff  had  been  suffered 
to  proceed,  the  objection  had  been  waived,  and  the  point  came  now  to 
be  tried  upon  the  regularity  of  •the  last  order,  which  stood  precisely  [*326] 
on  the  same  footing  with  the  preceding  one.  It  had  been  granted 
ex-parte,  after  a  former  order  to  amend,  which  the  thirteenth  of  the  new  or- 
ders did  not  allow.  Ttiat  order  expressly  gives  leave  before  replication  to 
obtain  one  order  to  amend  upon  motion  or  petition  without  notice,  "  but  no 
further  leave  shall  be  granted  unless  the  court  shall  be  satisfied  by  affidavit," 
&c.  The  words  are  absolute  and  unqualified,  and  there  is  no  distinction  be- 
tween amendments  proposed  to  be  made  after  successfully  excepting  and 
others.  An  imperfect  answer  cannot  be  worse  than  no  answer ;  and  it  is 
settled  that  a  second  order  to  amend  before  answer  can  only  be  had  upon  no- 
tice. Tarlton  v.  Dyer\b)  The  distinction  attempted  to  be  raised^  besides 
being  directly  in  the  teeth  of  the  order,  would  encourage  frivolous  exceptions 
upon  immaterial  interrogatories,  for  the  chance  of  succeeding  on  some  one  or 
two,  and  thereby  evading  the  salutary  check  which  the  order  imposes  upon 
vexatious  delays. 

(a)  As  this  case  mvolves  the  same  point  with  the  precedingr,  and  may  be  considered  u  havinf^ 
80ll]ed  the  practice,  it  has  been  thought  advisable  to  insert  it  here. 
iP)  1  Kusi.  &  Myl.  1. 


d28  •tfASES  IN  CHANCERY. 

ia3l.-.Bird  V.  HusUer.  ' 

Sir  E.  Sugden  and  Mr.  Wakefield,  contra  : — This  is  a  case  to  which  the 
ti^rteenth  order  cannot  and  was  not  intended  to  apply.  The  order  is  vaguely 
worded  but  it  refers  solely  to  amendments  made  after  the  answer  has  been  put 
in.  Tarleton  v.  Dyer  has  been  much  doubted  ;  and  in  a  case  of  Langdon  y. 
i^ngdon,{a)  in  which  the  same  point  arose,  and  which  was  very  much  con- 
tei|ed,  Lord  Lyndhurst  seemed  inclined  to  recede  from  his  former  judgment, 
though  the  question  was  never  finally  disposed  of.  Here,  as  the  answer  is 
iiijtufficient,  it  is  as  no  answer,  and  dien  the  case  not  contemplated  by  the 
order  arises.  The  old  rule  was,  that  the  plaintiff,  although  he  required  a 
further  answer,  might  have  the  order  to  amend  as  of  course,  without  costs, 

wherever  exceptions  were  submitted  to  or  allowed,  and  the  judges 
[•327]    •who  framed  the  new  orders  would  never  have  deprived  a  successful 

expectant  of  so  important  a  privilege  without  saying  so  in  distinct 
terms.  This  is  the  first  time  the  point  has  been  formally  argued,  but  it  has 
more  than  once  been  submitted  in  court  to  Lord  Lyndhurst,  who  felt  no  hes- 
itation in  granting  the  motion  ex  parte  ;..  Mendizabel  v.  HulleU.{h)  At  any 
rate,  the  exigency  of  the  thirteenth  order  has  been  fully  complied  with  here  ; 
for  the  leave  to  amend  was  obtained  upon  an  affidavit  of  materiality,  and  the 
order  so  far  from  making  notice  imperative,  says  not  a  word  upon  the  subject. 
Supposing  notice,  however,  to  be  necessary,  the  court  has  a  discretion,  and 
has,  in  many  instances,  dispensed  with  it.  Smith  v.  Evans.  Cottingham  v. 
Potts. {c) 

June  13. — The  Lord  Chancellor  stated  the  facts  of"  the  case,  and  re- 
marked, that  the  objection,  if  valid,  was  equally  applicable  to  the  second 
amendment  as  to  the  third,  which  was  the  subject  of  the  present  motion,  al- 
though it  was  ceitainly  competent  for  a  party  to  say  he  did  not  choose  to  avail 
himself  of  his  strict  right,  and  to  consent  to  waive  the  benefit  of  it.  His 
Lordship  then  proceeded  : — 

I  have  taken  some  time  to  consider  this  question,  on  account  of  this  thir- 
teenth order  not  having  always  received  a  very  consistent  or  uniform  interpre- 
tation, a  circumstance  which  made  it  expedient  that  it  should  be  looked  into 
attentively,  and  that  some  communication  should  be  had  on  tlie  subject  with 
the  other  branches  of  the  court.  That  order,  I  am  of  opinion,  is  only  appli- 
cable to  cases  where  there  has  been  an  answer.  If  however  there  is  no  per- 
fect answer,  there  cannot,  in  strictness  of  speech,  be  said  to  be  an  answer  at 
all.  If  you  look  at  the  latter  part  of  the  order,  you  will  see  that  that 
[•328]  is  the  true  construction  ;  for  it  is  there  declared,  that  "  no  ♦order  to 
amend  shall  be  made  before  replication,  either  without  notice  or  upon 
affidavit,  in  manner  thereinbefore  mentioned,  unless  such  order  be  obtained 
within  six  weeks  after  the  answer,  if  there  be  only  one  defendant,  or  after  the 
last  of  the  answers,  if  there  be  two  or  more  defendants,  is  to  be  deemed  suf- 

(a)  lincoin'B  Ion  HaU,  April,  1830.        (5)  Ante,  p.  393.        (c)  1  RuflB.  &  My.  80,  81. 
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ficient."  That  clause  appears  to  roe  to  throw  light  upon  the  meaning  of  the 
whole.  The  Vice-Chancellor,  who  was  himself  one  of  the  heads  of  the 
court  at  the  time  when  the  new  orders  were  framed,  and  who  has  frequently 
had  occasion  to  pay  great  attention  to  this  particular  order,  and  to  decide  upon 
it,  entertains  no  doubt  whatever  that  the  construction  to  which  I  have  come  k- 
the  sound  one,  and  that  the  present,  therefore,  is  a  case  which,  properly  speak- 
ing, is  not  within  the  thirteenth  order. 

As  the  argument  which  was  used  at  the  bar  drew  into  discussion,  and  cast 
a  doubt  upon  the  meaning  of  the  first  part  of  the  order,  I  think  it  right  to  add 
my  opinion  upon  that  also,  with  respect  to  which  I  may  state,  that  his  Honor, 
the  Vice-Chancellor,  entirely  concurs  in  the  same  view  with  myself ;  and  that 
view  would  have  been  against  this  amendment,  had  we  considered  it  to  be  a 
•  case  at  all  coming  within  the  scope  of  the  order.  There  has  been  a  slight 
omission  in  drawing  it  up ;  the  words  are  these—"  The  plaintiff  shall  be  at 
liberty,  before  filing  a  replication,  to  obtain,  upon  motion  or  petition,  without 
notice,  one  order  for  leave  to  amend  the  bill ;  but  no  further  leave  to  amend 
shall  be  granted  before  replication,  unless  the  court  shall  be  satisfied  by  affi- 
davit,**  &c.,  and  then  several  things  are  required  of  which  the  court  is  to  be 
satisfied.  The  question  thereupon  arises,  whether  the  court  should  be  satis- 
fied, unless  there  has  been  notice  as  well  as  an  affidavit.  In  the  case  before 
me,  there  was  an  affidavit  which  went  to  all  the  particular  matters  required 
by  the  exigency  of  the  order,  but  no  notice  had  been  given,  and  ac- 
cordingly ihe  whole  must  be  considered  'as  an  ex  parte  proceeding.  [•329] 
My  opinion  upon  that  point  is,'that  if  the  sense  of  the  word  ''satis- 
fied" is  to  be  the  same  in  which  it  is  taken  in  all  other  cases,  it  implies  that 
ihe  court  must  have  exercised  its  judgment  on  the  subject  matter,  and  that 
cannot  be  effectually  done  unless  both  parties  are  brought  before  it ;  and  con- 
sequently, in  that  view,  notice  is  necessary  as  well  as  an  affidavit.  The  clause 
then  goes  on,^~"  but  no  order  to  amend  shall  be  made  before  replication, 
either  without  notice  or  upon  affidavit,  in  manner  hereinbefore  mentioned,  un- 
less," &c.— which  clearly  shows  that  such  an  order  is  intended  to  be  put  in 
contrast  with  the  orders  obtained  without  notice  ;  and  that,  in  my  opinion,  dis- 
tinguishes it  from  them. 

One  or  two  cases  were  cited  as  being  in  opposition  to  this  doctrine,  but  on 
examination,  the  conflict  will  be  found  to  be  very  trifling.  It  has  been  the 
practice  both  of  his  Honor  and  of  Lord  Lyndhurst  to  make  an  exception  with 
respect  to  the  necessity  of  notice,  where  a  mere  clerical  error  was  to  be 
amended.(a)  So  also  in  a  case  where  the  hardship  arising  from  the  great 
number  of  parties  whom  it  would  be  necessary  to  serve,  has  induced  the 
court  to  dispense  with  notice,  as  was  done  in  Cottingham  v.  Poll's,  in  which 
Lord  Lyndhurst  allowed  the  order  to  be  obtained  ex  parte.  This  latter  ex- 
ception, however,  relaxing  the  strictness  of  the  rule  where  it  was  something 

{fi)  th»  thirteenth  order,  iu  its  revised  shape,  expressly  excepts  thia  case. 

Vol.  I.  26 
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more  than  a  clerical  error  that  required  the  amendment,  appears  to  demand 
greater  consideration,  before  it  shall  be  sanctioned  and  laid  down  as  the  ad- 
mitted rule  of  the  court(a) 


[•330]  »Anon. 

1831 ;  March  6. 

An  accountant  who  has  been  employed  in  a  bankraptcy>  has  no  lien  on  the  banknipt's  certificate 
for  the  payment  of  his  coats. 

The  Solicitor  General  applied,  on  behalf  of  a  bankrupt,  for  an  order  to 
compel  an  accountant,  who  had  been  professionally  employed  in  the  affairs  of 
the  bankruptcy,  to  deliver  up  the  bankrupt's  certificate.  The  certificate  had 
been  left  in  the  accountant's  hands  for  the  purpose  of  procuring  the  Lord 
Chancellor's  signature,  and  he  now  refused  to  give  it  up  until  his' bill  of  costs 
should  be  paid.  No  lien,  the  Solicitor  General  submitted,  could  subsist  upon 
such  an  instrument  as  a  certificate.  The  bankrupt  in  the  mean  time  was 
liable  to  be  arrested  ;  and  although,  probably,  a  judge  would  order  him  to  be 
set  at  liberty,  on  the  facts  being  disclosed,  that  remedy  would  be  too  late. 

The  Lord  Chancellor  made  the  order,  observing,  that  unless  there  was 
some  very  special  agreement,  which  did  not  appear  to  exist  in  this  case,  an 
accountant  could  have  no  right  to  retain  a  bankrupt's  certificate  in  security 
for  his  bill  of  costs,  which  must  be  recovered  in  the  ordinary  way  by  an 
action. 


[•331]  ^Ferguson  v.  Tadman. 

1830 ;  March  6. 

Where  an  order  directing  money  to  be  paid  out  of  court  is  appealed,  the  accountant  i^neral  is 
justified  in  delaying  to  comply  with  the  order  till  there  has  been  time  for  the  appellant  to 
make  a  special  application  for  a  stay  of  proceedings  to  the  court  below. 

Mr.  Horne  moved  that  the  accountant  general  might  be  ordered  to  pay 

(a)  As  the  case  of  Bird  v.  HuHler  has  decided  that  the  13th  of  the  new  orders  does  not  extend 
to  motions  for  leave  to  amend  after  the  answer  has  been  sncceflsfolly  excepted  to,  it  follows,  that 
on  such  motions  no  affidavit  b  necessary  (Mendixabel  y.  King  of  Spain,  before  the  Vice-Chancel- 
lor,  3  Sim.  152,  n.,  and  Mendizabel  ▼.  Hullett,  ante ;)  and  from  the  principle  on  which  Lord 
Brougham's  judgment  proceeds,  as  well  as  from  his  opinion  in  Hands  y.  Cfreen  (stated  m  3  Sim. 
153,  n.,)  it  is  dearly  to  be  inferred  that  the  13th  order  does  not  apply  to  amendments  made  before 
any  answer  is  put  in  ;  and  that  the  first  point,  therefore,  in  Tarleion  ▼.  Dyer  k  now  overruled. 
The  revised  edition  of  that  order  (promulgated  d3d  Nov.  1831)  sets  the  point  completely  at  rest; 
and  the  rule  seems  now  to  be,  that  a  plaintifiT  may  always,  by  motion  of  course,  obtain  one  order 
to  amend,  after  the  answer  is  put  in,  how  often  soever  he  may  have  previously  amended. 
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a  sum  of  money  out  of  court,  which  the  decree  bad  directed  him  to  pay 
to  certain  parties  in  the  cause,  but  which  he  had  declined  to  pay  in  con- 
sequence of  a  petition  of  appeal  having  been  presented  against  the  decree. 

The  Lord  Chancellor  said,  that  it  was  now  perfectly  settled  that  an 
appeal  did  not  stay  the  execution  of  the  decree  ;[i]  and  that,  for  that  pur- 
pose, a  special  application  to  the  court  where  the  order  appealed  from  was 
pronounced,  was  rendered  necessary  by  the  46th  of  the  new  orders.  But 
he  thought,  that  where  the  accountant  general  had  notice  of  an  appeal  being 
presented,  that  officer  exercised  no  more  than  a  reasonable  discretion  in  de- 
laying to  pay  money  in  obedience  to  the  order,  till  a  sufficient  time  had 
elapsed  to  give  the  party  appealing,  an  opportunity  to  make  such  an  appli- 
cation. In  the  particular  case  before  him,  his  Lordship  said,  that  as  the  party 
obtaining  the  decree  had  already  been  delayed  some  time,  it  would  pro- 
bably not  prejudice  him,  if  the  accountant  general  were  directed  to  pay  the 
money  within  a  week,  unless  the  Vice-Chancellor  should  make  an  order 
to  stay  proceedings  in  the  mean  time. 


•White  t;.  Hall.  [•332] 

1830 ;  March  6. 

A  party  permitted  to  intervene  as  a  defendant  in  a  cause  after  it  had  been  heard  on  ftirther  di- 
rections, he  having  l)een  out  of  the  jurisdiction  during  the  previous  proceedings  and  now  sub- 
mitting to  be  bound  by  them. 

This  was  a  suit  instituted  on  behalf  of  infants  interested  under  the  will 
of  Sir  H.  White,  against  the  executors  of  the  will,  who  were  also  the 
guardians  of  the  infants,  to  have  the  usual  accounts  taken,  and  the  pro- 
perty of  the  infants  ascertained  and  secured.  A  decree  had  been  made 
directing  the  usual  inquiries  :  the  cause  was  afterwards  heard  on  further 
directions,  and  an  allowance  approved  of  for  the  maintenance  of  the  chil- 
dren. 

Mr.  Pepys  now  moved,  on  behalf  of  the  father  of  the  infant  children, 
Mr.  H.  White,  who  had  been  named  one  of  the  executors  by  the  will, 
and  who  had  recently  returned  from  India,  where   he    had  resided  ever 

[1]  That  an  appealls  not  necessarily  a  stay  of  proceedings,  and  when  it  will  have  that  effect ; 
see  Carr  v.  Hoxie.  13  Petera,  460.  Nerot  v.  Bumand,  9  Russ.  66, 58,  n.  1.  Walbum  v.  Ingelby,  1 
Myl.  SlK.  79,84,  85,86.  Woodv,  Dwight,  7  Johns.  Ch.  Rep.  295.  HartY.  The  Mayor  4-c.  of 
Albany,  3  Paige,  381.  The  American  Inauranee  Company  v.  Oakley,  9  Paige,  496,  503.  To 
render  an  appeal  a  stay  of  proceedings  from  a  decree  directing  the  payment  of  money,  the  court 
pursues  the  analogy  of  the  practice  at  common  law,  in  relation  to  bail  in  error,  and  requires  the 
amount  to  be  paid  into  court,  or  sufficient  security  .given.  Meeeonier  v.  Kauman,  3  Johns.  Ch. 
Rep.  66.  Rigg9  V.  Murray,  id.  160.  In  Barrow  v.  Rhitulander,  3  Johns.  Ch.  Rep.  123,  Kent, 
Ch.  in  eloquent  and  fervid  language,  exposes  the  abuse  of  the  right  of  appeal  and  subsequently, 
in  Rigg9  V.  Murray,  id.  162,  in  the  like  tone  and  spirit 
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since  the  filing  of  the  bill,  that  an  appearance  might  be  entered  for  him 
wiih  the  registrar,  he  consenting  to  abide  by  the  decree  already  made 
in  the  suit,  and  submitting  to  account,  if  required ;  or  upon  such  other 
terms  as  the  court  might  think  fit  to  impose.  The  Vice-Chancellor  had 
refused  the  motion. 

In  support  of  the  application,  an  affidavit  of  Mr.  White  was  read,  in 
which  he  stated  that  the  suit  was  still  pending ;  that  since  his  return  to 
England  he  had  taken  steps  for  proving  the  will,  and  that  he  was  now  de- 
sirous of  undertaking  the  charge  of  the  maintenance  and  education  of  his 
children,  and  of  watching  over  and  protecting  their  interests.  The  follow- 
ing cases  were  referred  to ;  Pitt  v.  Brewster^(a)  Banister  v.  Way^ib) 
[•333]  Capel  v.  •BMrier,(c)  and  the  dicta  of  Lord  Thurlow  in  Harford  v. 
Browning, {d) 

Mr.  Phillimore^  on  behalf  of  the  defendants,  the  other  executors,  opposed 
the  motion.  He  observed,  that  in  none  of  the  cases  cited,  had  the  cause 
been  beard  on  further  directions  at  the  time  of  the  application.  To  allow 
a  new  party  to  intervene  in  the  proceedings  in  the  master's  office,  at  so 
late  a  stage,  would  be  both  unnecessary  and  expensive.  In  such  circum- 
stances, the  benefit  of  the  decree  could  only  be  obtained  by  a  supplemental 
bill. 

*The  Lord  Chancellor,  remarking  that  a  supplemental  bill  would  pro- 
bably be  much  more  expensive  than  the  course  proposed,  said,  it  was  truo 
that  in  none  of  the  cases  cited  a  decree  on  further  directions  had  been  made ; 
but  though  this  cause  had  advanced  a  stage  further,  there  did  not  appear  to 
him  to  be  any  difference  in  principle  between  the  case  in  Dickens  and  the 
present.  The  object  was  not  to  unravel  the  accounts,  but  simply  that,  as  to 
the  future  proceedings,  the  party  applying  might  be  placed  in  the  same  sit- 
uation as  if  he  had  been  a  party  from  the  first ;  and  there  seemed  to  be 
no  objection  to  such  a  course.  If,  therefore,  Mr.  White  submitted  to  be 
bound  by  the  decree  and  the  accounts  as  they  now  stood,  he  ought  to  ap- 
point a  clerk  in  court,  who  should  be  at  liberty  to  enter  an  appearance  for 
him.[l] 

id)  1  Dick.  37.  (b)  2  Dick.  686.  (e)  S  S.  &  S.  457.  (d)  1  Cox,  307. 

[1]  Vide  Bozon  ▼.  BoUand,  ante,  69. 
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•Walmslby  V.  Frotob.  [•334] 

1830 ;  March  6. 

Whero  the  plaintiiTs  aolleltor,  merely  Uiroii(^  ignorance  or  miatake,  has  neglected  to  comity 
with  the  exigency  of  the  17th  order,  the  court  will  not  relieve  the  plaintiff,  upon  terms,  from 
the  penal  coneeqnences  of  the  neglect,  without  the  consent  of  the  other  party. 

Thb  Solicitor  General  and  Mr.  Spence,  on  behalf  of  the  plaintiffs,  moved 
that  publication  in  this  cause  might  be  farther  enlarged,  and  that  the  plain- 
tiffs, might  be  at  liberty  to  sue  out  a  commission  for  tlie  examination  of 
witnesses  returnable  without  delay,  with  the  usual  directions,  &c. 

It  appeared  from  the  affidavits  that,  on  the  first  seal  after  Hilary  term 
1829,  the  plaintiffs  entered  into  the  peremptory  undertaking  to  speed,  and 
it  was  ordered  that  they  should  go  to  commission  and  execute  the  same  in 
Hilary  vacation,  and  give  rules  to  pass  publication  in  Easter  term,  and  that 
the  cause  should  be  set  down  in  Trinity  term  following.  On  the  ISth  of 
March,  a  copy  of  that  order  was  served.  Interrogatories  were  accordingly 
prepared  and  set  down  for  revision  to  the  country,  and  on  the  2d  of  April, 
the  plaintiffs  were  advised  on  the  subject.  On  the  fifth  of  April,  the  draft 
interrogatories  were  received  by  the  plaintiflTs  solicitor,  but  no  commission 
was  sued  out  by  him,  nor  did  he  take  any  farther  steps  in  the  cause  prior  to 
the  6th  of  May,  the  first  day  of  Easter  term,  when  he  came  up  to  Iiondon. 
On  the  27th  of  May,  the  defendant  proceeded  to  the  examination  of  his 
witnesses,  and  publication  was  afterwards  enlarged  till  the  first  day  of 
Trinity  term  (19th  June,)  in  order  that  the  plaintiffs  might  have  an  oppor- 
tunity of  cross  examining.  In  explanation  of  his  apparent  neglect,  the  soli- 
tor  for  the  plaintiff  in  his  affidavit  stated,  that  in  the  month  of  April,  he  had 
been  much  occupied  with  other  business  ;  that  when  informed  that  the  time 
for  publication  expired  on  the  last  day  of  Hilary  vacation,  he  was 
completely  *taken  oy  surprise  ;  that  he  had  not  at  once  directed  his  [*335] 
town  agents  to  sue  out  the  commission,  because  he  was  for  some  time 
unable  to  obtain  the  information  necessary  for  settling  the  interrogatories ; 
that  when  he  did  obtain  it,  and  had  got  the  interrogatories  prepared,  he  found 
that  as  several  of  the  witnesses  lived  at  considerable  distances,  it  would  be 
impossible  to  have  it  executed  and  returned  within  the  time  limited  by  tlie 
order,  and  be  had,  therefore,  not  thought  it  advisable  to  incur  an  useless  ex- 
pense. 

For  the  plaintiffs  it  was  urged,  that  the  refusal  of  this  application  would  be 
attended  with  very  great  hardship,  and  would  in  fact  render  the  suit  nugatory. 
The  plaintiffs  were  willing  to  offer  any  terms,  and  to  pay  all  the  costs  occa- 
sioned by  the  delay  and  the  motion  :  the  indulgence  sought  would  not  delay 
the  suit  for  a  single  hour,  as  the  cause,  though  set  down,  could  not  come  on 
for  hearing  in  the  regular  course,  till  long  after  the  return  of  the  commission. 
It  was  a  plain  case  of  mistake,  if  the  motion  were  not  granted,  they  must 
either  go  to  a  hearing  without  any  evidence,  or  dismiss  their  bill. 
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The  Lord  Chancellor  said  it  was  a  very  bard  case,  and  asked  Sir  Charles 
Wetherell  and  Mr.  Cooper,  who  appeared  for  the  defendant,  whether  they 
would  accede  to  the  plaintiff's  offer,  which  they  declined,  alleging  that  tlie 
conduct  of  the  plaintiffs  entitled  them  to  no  indulgence.  The  motion,  they 
observed,  was  directly  in  the  teeth  of  the  seventeenth  of  the  new  orders, 
which  might  as  well  be  abandoned  altogether,  if  so  direct  a  violation  of  their 
letter  and  spirit  were  allowed. 

The  Lord  X^hancellor  : — ^The  object  of  this  order  was  to  prevent  de- 
lay in  hearing  the  cause  :  here  there  are  two  months  of  delay,  from 
[•336]  •April  to  June,  altogether  unaccounted  for.  The  Vice-chancellor 
thought  that  if  ever  the  rule  was  to  be  acted  upon,  it  must  be  acted 
upon  in  this  instance :  and  if  the  other  party  will  not  accede  to  the  plaintiffs' 
proposal,  I  must  agree  in  that  opinion,  however  much  I  regret  it. 

Motion  refused,  with  costs.f  1 J 


Grafton  v.  Griffin. 


1830  ;  March  6, 9. 

Where  the  plaintiff  has  by  tortioiu  means  got  into  poaBession  of  property,  pending  a  suit  to  establish 

his  equitable  title  to  it,  the  court  will  not  stay  legal  proceedings  against  him  for  the  recovery  of 

possession. 

The  will  of  a  testator  contained  the  following  clause  :  "  I  direct  that  the 
present  tenant  of  the  said  copyhold  and  premises,  or  any  of  his  children  de- 
sirous of  being  continued  therein,  be  suffered  to  hold  and  keep  the  said  pre- 
mises, upon  payment  of  the  present  rent  and  the  taxes  and  levies  which  the 
said  present  tenant  has  been  accustomed  to  pay ;  and  also  all  after  taxes  and 
levies  to  be  assessed  on  the  said  premises,  or  any  part  thereof,  during  the 
time  he  or  they  shall  respectively  be  tenant  or  tenants  of  the  same  ;  upon  en- 
tering into  proper  agreements  not  to  commit  any  waste,  or  do  any  damage  to 
the  said  estates  by  sowing  the  same  with  flax,  hemp,  or  woad,  or  by  any  other 
means  whatsoever." 

Mr.  Knight^  on  behalf  of  the  plaintiffs,  who  were  the  daughters  of  the 
first  tenant,  and  one  of  whom  was  a  married  woman,  moved  for  an  injunction 
to  stay  proceedings  in  an  action  of  ejectment  brought  by  the  defendant,  the 
landlord,  which  stood  for  trial  at  the  next  assizes.  He  made  the  application 
on  the  ground  that  the  interest  of  the  plaintiffs  was  a  trust  only,  not  furnish- 
ing a  good  defence  at  law,  and  that  as  the  married  woman  was  not  able 
strictly  to  fulfil  the  condition  by  entering  into  proper  covenants,  equity 
would  interfere  to  modify  and  regulate  the  devise,  and  relieve  her  from  a  for* 
feiture. 

[1]  Vide  Strickland  v.  Strickland,  Cr.  &  Ph.  151. 
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•The  Vice-Chancellor  had  refused  the  motion.  [•337] 

The  Solicitor  Getieral  and  Mr.  Wakefield  opposed  the  apph'cation, 
contending  that  the  devise  was  void  for  uncertainty,  or  at  all  events  was  exhaustr 
ed  by  the  tenant  and  his  son  having  successively  had  the  benefit  of  it ;  Green- 
wood V.  Tyler(a)  ;  that  the  defence,  if  good,  might  be  used  at  law ;  and  that 
the  conduct  of  the  plaintiffs  in  turning  out  their  brother's  widow,  before  giving 
notice  of  their  claim  to  the  landlord,  did  not  entitle  them  to  any  assistance  in 
a  court  of  equity. 


March  9.  The  Lord  Chancbllor  : — ^The  bill  states,  that  after  the  death 
of  the  former  tenant  in  March  last,  the  plaintiffs  entered  into  possession.  In  the 
following  July  a  notice  was  given,  expressing  their  readiness  to  comply  with 
conditions  corresponding  to  those  required  under  the  will.  It  is  not  stated 
whether  that  notice  was  given  before  or  after  their  forcible  entry,  but  from- 
the  statement,  I  should  rather  assume  that  it  was  given  after.  That  fact 
must  have  been  in  the  knowledge  of  the  plaintiffs,  who,  if  it  were  given  be- 
fore, ought  to  have  so  stated.  The  answer  denies  that  any  of  the  plaintiffs 
but  Grafton  (who  is  the  husband  of  one  of  the  daughters)  is  in  possession  ; 
and  his  possession,  it  alleges,  was  obtained  by  a  forcible  entry,  and  by  turning 
out  the  widow.  This  court  will  not  interfere  to  support  a  possession  so  ac- 
quired. It  was  said  the  court,  would  not  allow  the  possession  to  be  changed, 
pending  a  suit  to  determine  the  right ;  but  the  party  himself  has  changed  the 
possession  by  his  own  act,  and  the  court  will  not  interfere  in  such  a  case  to 
prevent  the  other  party  from  recovering,  if  he  can,  at  law,  the  possession,  of 
which  he  has  been  forcibly  deprived. 

Motion  refused,  with  co8ts.[l] 

(0)  Hob.  314 

[1]  "The  granting  or  refusing  of  injunctionB  is  a  matter  retting  in  the  sound  discretion  of  a 
court  of^equity ;  and  conseqnenUy  no  injunction  will  be  granted,  whenever  it  will  operate  oppres- 
sively,  or  inequitably,  or  contrary  to  the  real  justice  of  the  case,"  &c.  Besides,  it  is  an  «  exten- 
sive and  beneficial  rule  of  this  court,  that  he  who  asks  equity  must  do  equity."  2  Story*s  Eq. 
Juris.  §  863.  959,  a.  b.  Broton  v.  Newall,  2  Myl.  &  Cr.  270.  271.  Bramwell  v.  Holeotnb,  3 
Myl.  &  Cr.  737.  Bacon  v.  Janett  4  Myl.  &  Cr.  433.  Sturgis  v.  Champneys,  5  Myl.  &  Cr.  102. 
RoberU  V.  Andermmt  2  Johns.  Ch.  Rep.  202.  Smnoden  v.  Noab,  Hopk.  347.  Bonaparte  v.  Cam" 
den  and  Amhoy  Railroad  Company^  I  Baldw.  Cir.  Rep.  218.  Kimberly  v.  JenningM,  6  Sim.  240. 
Pope  V.  Lord  Duncannont  9  Sim.  177. 
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[*3d8]  *GreIO  v.  SoMKftVXtLS. 

1830  (  Marcb  4,  Id. 

In  a  milt  instiiated  in  1814,  to  fedminuler  the  penonal  Mtata  of  an  lalatUte  who  died  in  1807,  the 
master  reported  that  no  debts  bad  been  proved  ;  and  by  the  dacketo  ob  further  directions,  181 7» 
the  whole  of  the  residue  was  apportioned  and  dibtributed  ;  but  as  the  plaintiff  was  then  an  infant) 
his  share,  amounting  to  four- ninths  of  the  IVud,  was  retained  and  carried  to  his  separate  account 
In  1825,  a  foreign  prince  claiming  to  be  a  creditor  of  the  intestate,  petitioned  for  leave  to  prove 
his  debt  against  the  sum  remaining  in  bourt ;  and  the  plaintiff,  coming  of  age  soon  after,  ap^ 
plied  to  have  that  sutn  paid  out ;  Held,  that  the  creditor  Was  not  predaded  hj  the  previons  pro- 
ceedings, or  the  lapse  of  time,  from  tendering  such  proof  before  the  master ;  but  that  evaiy 
defence  should  be  allowed  there,  which  would  have  been  competent  upon  a  new  bill ;  that  the 
debt,  if  established,  must  be  restricted,  as  against  the  (Vind  In  court,  to  that  proportion  which  the 
pkintiff 's  share  bore  to  the  whole  amoutat  distributed  ;  and  therefore,  that  alter  reserving  a  mm 
equal  to  four-ninths  of  the  claim,  the  residue  of  the  fund  ought  to  be  paid  out  to  the  plaintiff 

The  intestate,  who  had  filled  the  office  of  Rtusitn  consul  in  London,  died 
in  the  year  1807.  A  bill  was  filed  in  May,  1814,  by  his  infant  children  against 
the  administratrix^  the  widow,  who  had  married  again,  to  have  the  usual  ac* 
counts  taken,  and  praying,  among  other  things,  that  the  plaintiff  W.  Greig  as 
one  of  the  intestate's  two  children,  might  be  declared  entitled  to  one*thiid, 
part  of  the  clear  residue  of  the  personal  estate  in  his  own  right.  The  usual 
reference  having  been  directed  at  the  hearing,  the  oiaster,  in  June,  1817,  made 
his  report,  stating  that  he  had  caused  advertisements  to  be  published  in  the 
London  Gazette  and  certain  newspapers  for  creditors,  but  that  no  creditor  had 
come  in  and  proved  any  debt.  On  the  21st  of  June,  1817,  the  cause  was 
heard  on  further  directions  ;  and  under  the  decree  then  made,  the  costs  were 
paid,  and  the  whole  of  the  fund  apportioned  and  distributed.  As  the  plaintiff 
was  then  an  infant,  his  share  (which,  in  consequence  of  his  brother's  death, 
became  augmented  so  as  to  amount  to  four-ninths  of  the  whole  fufid)  was 
carried  over  to  his  separate  account,  and  an  annual  allowance  for  his  mainte- 
nance and  education  was  directed  to  be  paid  out  of  the  dividends. 
[•339]  In  March,  1825,  an  application  was  made  by  petition  •on  behalf  of 
the  ambassador  of  the  Emperor  of  Russia,  praying  he  might  be  at 
liberty  to  go  in  before  the  master,  and  prove  a  debt  alleged  to  have  been  due 
from  the  intestate  to  the  emperor,  and  that  the  21,000/.  bank  three  per  cents, 
standing  to  the  infant  plaintiff's  account,  (the  only  part  of  the  intestate's  es- 
state  then  remaining  in  the  name  of  the  accountant  general,)  might  not  be 
sold  until  the  master  should  have  made  his  report :  and  the  Vice-chancellor 
made  an  order  accordingly.  A  petition  of  appeal  was  afterwards  presented 
against  that  order,  and  on  the  26th  July,  1825,  the  appeal  came  on  to  be  heard 
before  Lord  Eldon  C,  when  the  question  which  it  raised  was  fully  argued. 
Before  any  judgment  was  given,  however,  the  plaintiff  attained  his  majority, 
and  he  thereupon,  in  November,  1826,  presented  another  petition  to  the  Lord 
Chancellor,  praying  that  the  stock  and  money  standing  to  his  separate  account, 
or  such  part  thereof  less  than  the  whole,  as  his  lordship  might  think  just,  with 
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reference  to  the  claim  on  behalf  of  the  Russian  government,  might  be  trans- 
ferred and  paid  to  him.  Upon  the  latter  of  these  petitions  his  Lordship  di- 
rected, that  the  sum  of  8000/.  should  be  paid  to  the  plaintiff,  there  being  still 
a  fund  in  court,  standing  in  his  name,  which  was  amply  sufficient  to  cover 
the  amount  of  the  demand.  But  upon  the  appeal  petition,  although  the  mat- 
ter was  several  times  mentioned  and  discussed,  his  Lordship  expressed  consi- 
derable doubts,  and  eventually  he  resigned  the  great  seal  without  having  made 
any  order  on  the  subject ;  and  it  now  became  necessary  to  have  the  appeal 
Fcheard.  An  application  by  the  plaintiff,  that  the  whole  of  the  fund,  standing 
to  his  separate  account  in  the  cause,  might  be  transferred  and  paid  over  to 
him,  was  brought  on  at  the  same  time  with  the  appeal. 

The  Solicitor  General^  Mr.  /.  Martin^  and  Mr.  /.  Parker^  iot 
the  plaintiff: — This  claim  is  barred  by  the  statute  of  limitations ;  for  [*340] 
the  six  years  have  run,  at  least  twice  over,  since  the  debt  was  con- 
tracted. It  does  not  appear  when  the  demand  first  arose ;  probably  long 
prior  to  the  intestate's  death  :  but  the  emperor  has  subsequently  permitted 
nearly  twenty  years  to  elapse  without  taking  legal  steps  to  assert  his  right, 
and  it  was  only  within  these  few  months  that  documents,  which  it  is  pretended 
are  to  substantiate  the  claim,  were  transmitted  from  Russia  to  his  representatives 
here.  He  must  have  known  of  the  intestate's  death,  for  he  immediately  filled 
up  the  vacant  office  :  and  then  was  the  proper  moment  to  have  the  accounts 
of  the  deceased  consul  investigated,  and  the  defalcation,  if  any,  ascertained 
and  made  good.  There  can  be  no  reason  why  the  statute  should  not  run 
against  a  foreign  potentate  as  well  as  against  the  king's  subjects.(a)  His 
imperial  majesty  was  in  England  in  the  summer  of  the  year  1814,  the  very 
time  when  proceedings  in  the  cause  were  going  on  before  the  master  ;  and 
from  the  year  1807  downwards,  he  has  never  ceased  to  be  represented  in  this 
country  by  agents  who  might,  and  if  it  had  been  valid,  certainly  would  have 
prosecuted  the  claim.  Why  did  they  lie  by,  till  all  the  papers  and  vouchers 
by  which  the  demand  might  be  rebutted  or  shown  to  be  satisfied  were  likely 
to  be  lost  or  destroyed  ?  They  could  have  no  difficulties  with  respect  to  evi- 
dence ;  for  they  might  easily  have  compelled  the  attendance  of  witnesses 
from  Russia,  and  have  commanded  every  facility  for  establishing  their  right ; 
an  advantage  which  the  plaintiff  could  not  expect. 

Independently  of  the  statute,  it  is  far  too  late  for  the  ^petitioner  to  [*34l  J 
bring  forward  so  stale  a  claim  after  the  suit  has  been  wound  up,  and 
the  property  completely  and  finally  distributed  under  the  decree.  The  ad- 
vertisements inserted  in  the  London  Gazette,  and  other  papers,  to  which  he 
has  paid  no  attention,  have  concluded  him ;  for  the  fund  having  once  got 
home^  as  it  did  by  being  placed  to  the  plaintiff's  separate  account,  the  court 

(0)  8ee  9  Atk.  613.  A  fora%iMrwlio  randes  alwftyi  beyond  sea,  is  not  bound  by  the  statute  of 
limitationB.  Strithorst  v.  Grmme,  3  Bl.  733.  S.  C.  3,  WiU.  143.  [The  statute  of  iimiUtioiu  of 
the  state  of  New  York  contains  noexoeption  in  favour  of  non-resident  plainti^] 
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will  not  now  interpose  to  recall  it.  A  case  of  this  kind  has  occurred  : — An 
estate  was  sold  under  the  order  of  the  court,  and  the  purchase  money,  when 
paid  in,  was  carried  to  the  account  of  the  cause  ;  sometime  afterwards,  but 
before  the  money  was  distributed,  the  purchaser  was  threatened  with  eviction 
and  he  thereupon  applied  to  prevent  the  price,  which  was  still  standing  in  the 
name  of  the  accountant  general,  from  being  paid  out.  The  court  however 
said  "  No ;  as  far  as  you  are  concerned  the  transaction  is  final,  and  you  most 
therefore  take  what  rights  and  remedies  you  can  obtain  under  your  convey- 
ance."(a)  In  like  manner  here,  the  suit,  for  all  the  general  purposes  of  ad* 
ministration  was  at  an  end  ;  and  the  appropriation,  made  according  to  the  usual 
practice,  was  merely  with  a  view  to  protect  and  secure  the  infant's  interests. 
Nor  can  the  petitioner  be  allowed  to  convert  a  proceeding,  originating  in  the 
accident  of  the  plaintiff  being  then  under  age,  and  intended  for  his  benefit,  in* 
to  an  instrument  of  attack  and  oppression. 

This  claim  would  never  have  been  heard  of  had  the  share  of  the  plaintiff, 
like  that  of  the  widow,  once  found  its  way  into  the  owner's  hands.  The  ad- 
ministratrix, on  receiving  her  distributive  share,  had  her  costs  paid  out  of  the 
fund,  and  then  virtually  ceased  to  be  a  party.  For  aught  we  know,-  she  may 
have  already  settled  the  demand  and  got  a  release,  although  we  have  no 
means  of  ascertaining  the  fact,  or  of  making  it  available  on  an 
[*d42]  ^inquiry  before  the  master.  If,  on  the  other  hand,  the  debt  still  sub- 
sists, she,  as  representing  the  debtor,  is  the  proper  person  against 
whom  to  proceed  ;  and  if,  as  has  been  intimated,  no  action  could  be  suc- 
cessfully maintained  against  her,  equity  will  not  interfere  to  give  relief  beyond 
the  law,  or  to  put  the  plaintiff  in  a  worse  situation  than  the  party  who  is  le- 
gally responsible.  Ex  parte  DewdneySJb)  At  all  events  such  relief  could 
only  be  had  upon  a  new  bill  filed  against  the  administratrix,  to  which,  per- 
haps the  present  plaintiff  might  also  be  a  defendant  for  the  purpose  of  con- 
tribution :  but  it  would  be  unjust  to  leave  him  to  sustain  single  handed  a 
harassing  contest  in  the  master's  office,  where  he  would  be  exposed  to  great 
difficulties  as  to  evidence,  and  would  lose  the  opportunity  of  stopping  the  de- 
mand in  limine^  by  putting  his  defence  in  the  shape  of  a  demurrer  or 
plea. 

On  the  most  unfavorable  view,  the  plaintiff  never  could  be  charged  beyond 
that  proportion  of  the  claim  which  his  share  bears  to  the  whole  residuary  fund, 
that  is,  four-ninths.  Gillespie  v.  Alexander.{c)  That  case  may,  probably,  be 
cited  in  support  of  the  petitioner ;  but  its  circumstances  were  totally  different. 
Before  any  apportionment  had  been  made,  the  creditor  obtained  leave  to  prove 
his  debt,  so  that  the  legatees  had  full  notice  :  a  report  was  made  in  favor  of 
the  claim ;  and  as  there  remained  outstanding  assets  to  be  collected,  the  ac- 
counting parties  must  have  continued  before  the  court,  and  there  was  still  a 
subsisting  and  effective  suit.    Here,  however,  the  plaintiff's  share  was  ap- 

(a)  Thonuu  v.  PoioeW,  2  Cox,  3»4.  (6)  15  Vea.  479.  (c)  3  Rum.  130. 
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propriated  ei^ht  years  before  any  claim  was  suggested.    Of  the  justice  of  that 
claim  there  is  no  proof  beyond  the  loose  affidavit  of  the  present  consul    • 
speaking  to  his  belief;  and  the  ^administratrix,  upon  whom  the  bur-    [*348] 
den  ought  to  fall,  has  passed  her  accounts,  and  received  all  she  can 
ever  be  entitled  to. 

Mr.  Home  and  Mr.  CoUinson^  for  the  petitioner  : — This  question  is  decided 
by  Gillespie  v.  Alexander,  which  was  much  considered,  and  is  in  conform- 
ity with  the  opinion  thrown  out  by  Lord  Eldon,  after  hearing  the  argument 
on  the  present  appeal.  It  is  impossible  to  discover  any  substantial  difierence 
between  the  two  cases.  The  plaintiff's  residuary  share,  like  that  of  a  com- 
mon legatee,  was  taken,  subject  to  debts,  and  so  long  as  it  remains  in  the 
custody  of  the  court  that  liability  continues.  It  is  vain  to  contend  that  the 
advertisements  in  the  Gazette  and  the  London  newspapers,  or  a  decree  on 
further  directions  made  in  an  amicable  suit,  can  conclude  the  claim  of  a  bona 
fide  creditor  :  LashUy  v.  Hogg,{a)  Angell  v.  Haddon  :{b) — far  more  of  one 
who  was  out  of  the  jurisdiction.[l]  The  petitioner  ought,  therefore,  to  be  at 
liberty  to  go  in  and  prove  for  the  full  amount  of  his  debt*  leaving  the  question 

(a)  11  Vet.  602. 

(ft)  1  Madd.  529.  See  also  1  S.  &  L.  242  ;  and  what  Lord  Eldon  saya  in  3  Rasa.  136.  and  19 
Ves.  339. 

[1]  "  It  ii  obvioufl  that  the  notice  ^ven  by  advertisements  may,  and  must,  in  many  cases,  not 
reach  the  parties  really  entitled.  They  may  be  abroad,  and  in  a  different  part  of  Ihe  kingdom 
from  that  where  the  advertisements  are  pnblished,  or  from  a  mtdtitude  of  circumstances,  they  may 
not  see  or  hear  of  the  advertjsements/iand  it  would  be  the  height  of  injustice  that  the  prooeediuga 
of  the  court,  wisely  adopted  with  a  view  to  general  convenience,  should  have  the  Absolute  effect  of 
conclusively  transferring  the  property  of  the  true  owner  to  one  who  has  no  right  to  it  It  is  for 
this  reason  that  if  a  party,  who  has  not  gone  in  before  the  master  applies  to  the  court  after  the 
master  has  reported  the  claimants  who  have  established  before  htm  an  apparent  title,  «nd  makes 
out  that  he  has  not  been  guilty  of  wilful  defiinlt  in  not  claiming  before  the  master,  the  couit  will 
refer  it  to  the  master  to  inquire  into  his  claim,  and  if  it  be  satisfactorily  proved,  will,  in  the  adminis- 
tration of  the  estate,  give  him  the  same  benefit  of  his  title,  as  if  he  had  originally  claimed  before 
the  master.  This  ia  every  day's  practice  with  respect  to  creditors.  For  the  same  reason,  if  a 
creditor  does  not  happen  to  discover  the  proceedings  in  the  court,  until  after  the  distribution  has 
been  actually  made,  by  the  order  of  the  court,  amongst  the  parties  having  by  the  master's  report  an 
apparent  title,  although  the  court  will  protect  the  administrator  who  has  acted  under  the  orders  of 
the  court ;  yet,  upon  a  bill  filed  by  this  creditor  against  the  parties  to  whom  the  property  has  been 
distributed,  the  court  will,  upon  proof  of  no  wilful  default  on  the  part  of  such  creditor,  and  no  want 
of  reasonable  diligence  on  his  part,  compel  the  parties  defendants  to  restore  to  the  creditor  that 
which  of  right  belongs  to  him.*'— Leach,  M.  R.  Dawd  v.  Frowd,  1  Myl.  Sl  K.  209.  O'Loghlen, 
M.  R.  speaking  of  the  inadequacy  of  advertisemeikita,  as  notice,  observes : — **  What  is  it  that  is  to 
have  the  efibct  of  depriving  the  creditor  of  hb  right  7  He  is  not  a  party  to  the  suit,  or  bound  as 
such  by  the  proceedings  therein.  Is  it  the  advertisement  for  creditors  to  come  in,  and  prove  their 
demands  ?  If  the  advertisement  is  to  have  that  effect,  the  court  ought  to  be  more  particular  in 
its  directions  as  to  the  publication  of  such  advertisements  ;  it  should  also  adopt  some  publication  to 
which  all  creditors  should  be  bound  to  resort,  and  not  leave  the  matter  as  at  present ;  the  publica- 
tion of  the  advertisements  varying  in  every  case,  according  to  the  caprice  of  the  soliciton  in  the 
cause,  or  the  directions  of  the  master.  If  the  publication  of  the  advertisement,  and  the  neglect  to 
prove,  is  to  deprive  the  creditor  of  his  right,  why  does  the  court  permit  a  creditor,  so  long  as  there 
Is  a  fund  in  court,  to  come  in  and  prove  his  demand  V*    Piers  v.  Piers,  Sausse  6l  So.  407. 
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as  to  whether  it  shall  be  wholly  borne  by  the  fund  in  coart,  or  rateably  only 
to  be  determined  afterwards.  If  the  latter  is  the  proper  mode,  as  the  judg- 
ment in  Gillespie  y.  Alexander  seems  to  indicate,  there  is  an  end  of  all  diffi- 
culty  about  contribution ;  for  the  money,  paid  over  to  the  infhnt's  separate 
account,  is  bound  in  equity  to  bear  its  proportion  of  the  debt,  whatever  may 
become  of  the  share  alreaiiy  received  by  the  administratrix.  Nor  can  it  be 
accounted  any  hardship  to  the  plaintiff,  that  a  proceeding,  of  which  he  has 
had  the  benefit,  should  be  also  made  an  instrument  for  enabling  him  to  dis- 
charge his  just  obligations.  It  is  premature  to  argue  the  points  that 
[•344]  have  been  raised  upon  ♦the  statute  or  the  laches.  They  will  come  to 
be  discussed  regularly  in  a  later  stage,  either  on  the  inquiry  before 
the  master,  or  on  exceptions  to  his  report.  Every  defence  which  the. plaintiff 
could  have  made  at  law,  or  upon  a  new  suit,  will  be  then  open,  and  in  a  more 
summary  and  less  expensive  way.  Of  course,  if  the  debt  be  barred  by  the 
statute  or  by  laches,  or  if  it  be  not  established  by  satisfactory  evidence,  the 
master  will  disallow  the  claim.  All  that  we  ask  now  is  an  opportunity  of 
tendering  our  proof.  It  has  never  been  supposed  that  the  statute  of  limita- 
tions could  run  against  a  foreign  prince,  more  especially  against  one,  who, 
being  an  alien  enemy  till  the  year  1812,  was  unable  till  then  to  prosecute  his 
claims  in  a  firiiish  court.  The  whole  of  the  intestate's  property  was  not  ad- 
ministered in  the  suit,  a  considerable  portion  having  been  retained  by  the  ad- 
ministratrix, in  her  own  hands,  on  account  of  her  share.  Her  answer  shows 
that  the  fund  was  not  clear ;  for  it  speaks  of  claims  made  by  the  Russian 
government  as  being  then  unsettled,  and  the  affidavits  prove  repeated  appli- 
cations to  her  upon  the  subject. 
The  Solicitor  General^  in  reply. 

The  Lord  Chancellor  : — From  the  report  of  what  took  place  when  this 
case  came  before  Lord  Eldon,  his  Lordship  seems  to  have  considered  that  he 
had  disposed  of  one  of  the  questions  here  discussed,  namely,  whether  the 
fund  in  court  should  be  liable,  as  the  order  of  the  Vice-chancellor  had  made 
it,  to  the  full  amount  of  the  claim  brought  forward  by  the  emperor  of  Russia, 
or  to  a  proportionate  part  only.  I  think  his  Lordship's  opinion  upon  that 
point  corresponds  with  the  principle  of  his  subsequent  decision  in  Gillespie 
V.  Alexander,  and  I  am  certainly  disposed  to  agree  with  him  in  that 
[•345]  opinion.  The  question,  *however,  stood  over  for  consideration  as  to 
the  other  point,  and  it  would  rather  seem  that  Lord  Eldon  then  inten- 
ded that  the  creditor  should  be  allowed  to  conie  in  and  prove,  though  it  is  not 
very  distinctly  slated  in  what  way,  or  upon  what  terms,  that  was  to  be  done  ; 
and  the  matter  again  stood  over  for  arrangement  and  further  discussion. 
Since  that  time  the  parties  are  placed  in  a  new  position,  inasmuch  as,  in  the 
interval,  the  infant  plaintiff  has  come  of  age.  It  does  not  appear  what  effect 
Lord  Eldon  thought  that  circumstance  would  have  on  the  rights  of  the  parties. 
I  shall,  therefore,  take  time  to  consider  it. 
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March  13. — Thb  Lord  Chancellor  : — The  intestate  in  this  case  died  as  ^ 
far  back  as  the  year  1807,  and  the  persons  now  claiming  against  his  estate^ 
on  behalf  of  the  Emperor  of  Russia,  are  public  officers,  and  he  was  him- 
self a  public  officer  of  the  Russian  government ;  and  they  therefore,  must 
have  known  of  his  death  immediately  afler  it  took  place,  and  of  the  claims 
which  that  government  had  against  him.  In  1817,  a  final  decree  was  pro- 
nounced, and  under  that  decree  the  administratrix  took  out  her  share  of  the 
estate  ;  and  the  remainder  of  the  fund  in  court,  amounting  to  four-ninths  of 
the  whole,  was  carried  over  to  the  account  of  the  plaintiff,  Mr.  W.  Greig, 
who  was  then  an  infant.  Under  these  circumstances,  it  would,  in  my 
opinion,  be  unreasonable  and  unjust,  that  the  share  now  remaining  in  court 
should  be  charged  with  the  whole  debt ;  and  not,  as  was  the  opinion  re- 
peatedly expressed  by  Lord  Eldon,  and  in  which  I  fully  agree,  to  the  ex- 
tent of  four-ninths  only.  To  that  extent,  therefore,!  think  it  proper  that 
the  agents  of  the  Emperor  of  Russia  should  be  at  liberty  to  go  before  the 
master  to  prove  such  debt,  as  they  may  be  able  to  prove,  as  a  debt 
due  from  the  intestate,  *subject,  however,  to  such  defence  as  the  [*346] 
party  might  have  availed  himself  of,  in  case  a  bill  had  been  filed 
against  him.  Mr.  Greig,  I  think,  should  be  at  liberty  to  take  out  the  whole 
of  the  fund,  with  the  exception  of  a  sum  equal  to  four-ninths  of  the  amount 
of  the  present  claim,[]] 


The  decree  directed  that  the  ambassador  of  the  Emperor  of  Russia 
should  be  at  liberty,  on  behalf  of  the  Emperor,  to  go  before  the  master  and 
prove  such  debt  due  from  the  intestate  to  his  imperial  majesty  as  he  might 
be  able ;  and  that  the  personal  representative  of  the  intestate,  upon  such 
proof,  should  have  the  benefit  of  any  defence  which  he  could  have  made,  if 

[1]  A  creditor,  upon  a  proper  case  being  shown  by  petition,  may  be  permitted  to  come  in  and 
prove  his  debt,  under  a  decree,  at  any  time  while  the  fund  or  any  part  thereof  Is  under  the  control 
of  th^  court,  notwithstanding' the  time  limited  by  the  master  for  the  ereditora  to  come  in  and 
prove  their  debts,  has  expired.  Brookt  v.  Oibbon9, 4  Paige,  374.  Creditors  of  Shubriek  v.  Shm^ 
brick,  1  M' Cord's  'South  Carolina)  Ch.  Rep.  406.  Where  there  has  been  a  general  decree 
for  an  account  and  payment,  a  separate  creditor  or  legatee  cannot  file  a  new  bill  for  the 
tame  purpose,  unless  he  could  not  have  come  in  under  the  decree,  or  where  he  is  entitled  to 
more  extended  relief  than  he  could  have  obtained  in  the  former  suit ;  in  which  cases  he  may 
file  a  new  bill  as  supplementary  to  the  former  suit.  Brooks  y,  Oibbont,  ubi  supra.  For,  as 
O'Loghlen,  M.  R.  observes,  **  if  creditors  will  not  prove  their  demands  under  a  decree,  or  ap- 
ply before  the  fund  n  distributed,  they  may  lose  the  benefit  of  the  decree ;  but  is  there  any 
case  to  show  that  they  therefore  lose  their  right  to  proceed  for  recovery  of  their  demand?" 
Piers  V.  Pisrs,  Sausse  &  Sc.  408.  When  a  plaintiff  amends  his  bill  by  inserting  an  allega- 
tion that  it  is  filed  in  behalf  of  himself  and  all  othen  standing  in  the  same  situation,  a  third 
person  as  to  whom  the  right  to  sue  was  barred,  at  the  time  of  such  amendment,  so  that  he 
could  not  have  filed  a  bill  himself,  cannot  come  in  and  claim  relief  against  the  defendant 
under  the  decree  made  upon  such  amended  bill.  Cunningham  v.  Pell,  6  Paige,  655.  See 
further  as  to  the  intervention  of  creditors.  Thompson  v.  Brown,  4  Johns,  Ch.  Rep.  619,  643. 
HaUett  V.  UaUett,  2  Paige,  15.  Jtidaon  v.  The  Rossie  Galena  Company,  9  Paige,  59$. 
David  V.  Frowd^  1  Myl.  iL  K.  200,  208. 
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his  imperial  majesty  bad  filed  a  bill  for  the  purpose  of  obtaining  payment  of 
the  said  debt,  out  of  the  assets  of  the  said  intestate.  And  that  so  much  of 
the  stock  standing  in  the  name  of  the  accountant  general  upon  the  account 
of  the  plaintiff  W.  Greig  as  would  be  equal  to  four-ninths  of  the  debt 
claimed  should  not  be  paid  or  transferred  till  the  master  bad  made  his  re- 
port, &c. 

Reg.  Lib.  1829,  A.  fol.  1651. 


[•347]  *ShBWBN  v.  VANDBRHORST.(a) 

1831;  Nov.S2,26. 

Under  the  common  decree  in  an  adminiitration  Buit»  a  creditor  aj^iied  to  prove  a  debt  which  was 
barred  by  lapse  of  time ;  and  the  execators  refusing  to  interfere,  the  plaintiff,  a  reaidiiary  legateOf 
insisted  on  setting  up  the  objection  of  the  statute :       w 

Held,  that  it  was  competent  for  the  plaintiff,  or  any  other  party  interested  in  the  fond,  to  take  ad- 
vantage of  the  statute  before  the  master,  notwithstanding  the  refusal  of  the  ezecntors. 

Whether  the  master  is  himself  bound  to  take  the  objection — Quere  ? 

This  was  a  suit  instituted  by  a  residuary  legatee,  for  the  purpose  of  having 
the  real  and  personal  estates  d[  a  testator  administered,  and  the  trusts  of  the 
will  carried  into  execution.  Under  the  usual  decree,  directing  among  other 
things,  an  account  to  be  taken  of  the  debts,  a  creditor,  of  the  name  of  Palmer, 
went  in  to  prove  a  debt,  against  which  it  was  admitted  that  the  statutory  pe- 
riod had  run,  before  the  testator's  death.  The  executor  did  not  object  to  the 
proof  in  the  master's  office  ;  but  the  objection  that  it  was  barred  by  the  statute 
of  limitations  was  taken  and  insisted  upon  by  the  plaintiff,  and  the  master 
accordingly  disallowed  the  claim.  The  master's  opinion  having  been  after- 
wards  confirmed  by  the  judgment  of  the  Master  of  the  Rolls,  the  creditor  now 
appealed  to  the  Lord  Chancellor.[l] 

Mr.  Pepys^  and  Mr.  Wakefield^  for  Mr.  Palmer : — The  act  of  parliameiit,(6) 
which  takes  away  the  remedy  from  a  creditor  who  suffers  six  years  to  elapse 
without  enforcing  his  demand,  but  does  not  destroy  the  obligation,  places  the 
original  debtor  and  his  legal  representatrve  on  precisely  the  same  footing. 
The  privilege  thereby  conferred  is  purely  personal  to  them.     According  to 

their  discretion  they  may,  or  they  may  not,  think  proper  to  avail 
[•348]    themselves  of  the  statute  ;  but  if  they  are  •willing  to  forego  it,  it  is 

not  competent  for  any  other  individual,  least  of  all  for  a  residuary  lega- 
tee who  is  a  mere  volunteer,  to  insist  upon  the  objection  for  his  own  benefit,  and 

(«)  This  case  is  inserted  here  on  account  of  its  connection  with  some  of  the  topics  discussed  in 
Chreig  v.  S&mmermlle, 
{h)  91  Jac.  1,  c.  1& 

[1]  For  the  report  of  the  case  before  the  Master  of  the  Rolls,  Sir  John  Leach,  see  3  Run.  &  M. 
75. 
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to  the  prejadice  of  an  honest  creditor.  It  is  a  settled  nile,  and  it  has  been  so 
laid  down  by  Lord  Hardwicke,  that  ''  no  executor  is  compellable,  either  at 
law  or  in  equity,  to  take  advantage  of  the  statute  of  limitations  against  a  claim 
otherwise  well  founded  ;"  Norton  v.  Frecker,(a)  In  Castleton  v.  Fan- 
shaw^{b)  it  was  held  by  Lord  Somers,  that  where  creditors,  whose  debts  were 
barred  by  lapse  of  time,  were  seeking  to  recover  them  by  action,  this  court 
would  not,  in  favor  of  a  residuary  legatee,  compel  the  executor  to  plead  the 
statute  at  law.  That  case,  so  far  as  its  circumstances  can  be  collected  from 
the  report,  appears  to  have  been  closely  analogous  to  the  present,  and  its 
authority  has  never  been  di8puted.(c)  The  power  of  defeating  an  obligation 
morally  buiding  on  the  conscience,  by  relying  on  the  statute  of  limitations,  has 
always  been  regarded  by  the  court  with  extreme  suspicion  and  jealousy.  The 
privilege  has  never  hitherto  been  extended  to  any  but  the  personal 
representatives  of  the  debtor,  and  even  as  to  them  it  ^has  been  confined  [*349] 
within  the  narrowest  limits ;  for  if  a  suit  had  been  brought  for  the  re- 
covery of  this  particular  debt,  and  the  executors  had  from  any  cause  neglected 
to  avail  themselves  of  the  objection,  by  way  of  demurrer  or  plea,  of  by  ex- 
pressly stating  it  in  their  answer,  it  is  admitted  that  they  could  not  afterwards 
have  recourse  to  that  species  of  defence.[l]  If  the  objection  be  not  raised 
distinctly  on  the  record,  it  is  too  late  to  urge  it  at  the  hearing.  Upon  princi- 
ple, what  difference  should  it  make  that  here  payment  is  sought  not  by  a  se- 
parate bill,  (which,  if  that  is  to  be  the  rule  in  future,  will  encourage  a  multi- 
plicity of  suits,  and  load  the  estate  with  great  additional  expense,)  but  under 
the  common  decree  in  an  administration'suit,  directing  an  account  of  the  debts  ? 
When  creditors,  taking  the  benefit  of  such  a  decree,  carry  their  claims  into 
the  master's  office,  the  personal  representative  is  there  permitted  to  exercise 
the  same  privilege  of  setting  up  the  statute  in  bar  of  their  demands,  as  he 
might  have  done  against  an  action  or  a  bill :  but  if  he  sees  fit  to  waive  bis 
right,  neither  the  master,  nor  any  other  party,  is  entitled  to  make  the  objection. 
Suppose  this  had  been  a  creditor's  suit,  and  the  usual  decree  had  been  pro- 
nounced, could  any  reasonable  ground  be  assigned  for  the  distinction  which 
his  Honor's  decision  necessarily  introduces,  between  the  situation  of  the 

(«)  1  Atk.  526. 

(h)  I  £q.  Ab.  303.    See  alio  what  Sir  S.  Romity  sayfl  arguendo,  13  Ves.  469. 

(c)  From  the  report  of  the  oase  in  Pr.  Ch.  99,  which  was  not  referred  to,  but  where  the  circum- 
stances are  more  fully  and  distinctly  stated,  CastUton  ▼.  Faruhaw  appears  to  have  been  a  suit  by 
the  residuary  legatee  to  administer  a  testator's  estate.  The  plaintiff  there  was  desirous  that  the 
statute  should  be  set  up  against  certain  creditors,  who  had  gone  before  the  master  to  prove  their 
debts ;  but  the  executors  not  choosing  to  take  advantage  of  that  defence,  the  Lord  Chancellor  re- 
fused to  listen  to  the  objection,  coming  from  the  residuary  legatee,  and  Erected  the  debts  to  be  paid : 
and  ho  rejected  an  application  that  the  creditors  should  be  ordered  to  bring  actions  to  recover  their 
demands  at  law,  and  that  the  plaintiff  should  have  liberty  to  stand  in  the  place  of  the  ezecutors,  as 
the  defendant  in  those  actionB,  and  to  plead  the  statute  of  limitations. 

[1]  Vide  Winter  v.  ImuM,  4  M.  &  Cr.  Ill;    Walter  y»  Radelife,  2  Desan.  577. 
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plaintiff  on  the  record,  and  all  the  other  creditors  who  may  go* in  and  prove? 
The  language  of  Lord  Eldon,  in  Ex  parte  Dewdney,{a)  is  quite  consistent  with 
the  notion  that  the  priyikge  is  strictly  confined  to  the  execntor :  for  when  his 
Lordship  there  says,  that  in  a  creditor's  sait,  the  constant  course  in  the  mas* 
ter's  office  is  to  take  the  objection  against  other  creditors,  he  nieans  no  more 
than  this,  that  though  the  executors  iiave  a. discretion,  as  to  pleading 
[^350]  tlie  statute  against  the  creditor  by  whom  *^the  bill  is  filed,  they  do  not, 
by  waiving  it,  as  against  him,  preclude  thenaselves  from  raising  the 
objection  against  other  creditors  going  in  before  the  master ;  but  his  Lordship 
never  could  have  intended,  in  opposition  to  the  authorities  referred  to,  to  have 
disputed  or  limited  the  privilege  cf  the  personal  representative. 

The  Solicitor  General^  and  Mr.  Piggott,  for  the  defendants  the  executors, 
stated,  that  as  the  executors  were  convinced  that  tlie  demand  in  question, 
though  barred  by  lapse  of  time,  had  not  been  paid,  and  was  therefore  a  just 
debt,  they  had  only  acted  as  they  knew  their  testator  would  have  done,  and  as 
iiiej  conceived  they  had  a  legal  right  to  do,  in  declining  to  avail  themselves  of 
the  dishonest  defence  which  the  statute  might  have  afforded. 

Sir  Edward  Sugden^  and  Mr.  Barber y  for  the  plaintiff: — This  case  shows 
the  wisdom  of  the  court  in  restricting  the  discretionary  power  of  the  personal 
representative  within  narrow  bounds.  That  power  would  otherwise  be  liable  to 
great  abuse ;  for  if  (as  for  aught  that  appears  may  be  the  fact  here)  the  execu- 
tors be  disposed  to  collude  with  creditors  like  Mr.  Palmer,  the  consequences 
might  be  highly  injurious  to  those  who  have  still  valid  and  recoverable  demands, 
as  well  as  to  all  other  parties  who  may  happen  to  have  an  interest  in  the  fund. 
The  moment,  therefore,  that  a  decree  is  made  in  a  creditor's  suit  (and  the  rule 
must  be  the  same  in  a  suit  by  legatees,)  the  discretion  of  the  executor  ceases, 
and  he  becomes  utterly  powerless ;  no  action  is  permitted  to  be  brought 
against  him  ;  the  court  immediately  steps  into  his  place,  and  itself  exercises 
his  functions  for  the  benefit  of  all  parties  concerned :  it  becomes  competent 
for  any  party,  without  his  sanction  or  concurrence,  to  take  the  objec- 
[*d61]  tion  *in  the  master's  office ;  and  even  if  no  one  should  be  there  dis- 
posed to  interfere,  still  it  is  the  duty  of  the  master,  acting  in  behalf 
of  those  who  may  not  be  present  or  able  to  protect  themselves,  to  insist  upon 
the  bar  which  the  statute  has  created  against  stale  demands.  The  offioer  of 
the  court  knows  no  partialities  or  preferences,  nor  will  he  listen  to  those  of 
the  executor  ;  he  does  not  wait  to  be  told,  whether  the  executor  is,  or  is  not, 
willing  that  a  debt  should  be  paid  ;  but  he  simply  inquires  whether  it  be  a 
valid  and  subsisting  claim  ;  and  unless  he  is  satisfied  that  it  is  so,  he  disal- 
lows it.  It  appears  from  another  report(fr)  of  the  case  referred  to  in  Equity 
Cases  Abridged  that  the  creditors  there  had  compromised  their  claims  with 
the  executors,  on  a  representation  that  the  assets  were  deficient ;  and  when 
assets  were  afterwards  recovered,  the  nuain  question  being  whether  this  com- 

(a)  15  Ves.  498.  (h)  2  £q.  Ab.  S54,  {^.  1.    lb.  359,  pi.  1. 
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promise  ahoald  stand,  the  court  declined  to  interfere.  The  whole  seems  to 
have  been  matter  of  arrangement.  The  case,  besides,  is  stated  so  vaguely, 
that  little  reliance  can  be  placed  upon  its  accuracy,  and  it  has  never  been  re- 
cognized since.  In  MaUby  ▼.  RusseU{a)  the  present  Master  of  the  Rolls, 
although  he  felt  himself  bound  by  the  authorities,  expressed  a  strong  opinion 
against  the  right  of  an  executor  to  favor  some  creditors  in  preference  to 
others,  after  a  creditor's  bill  had  been  filed  for  an  account,  but  before  a 
decree  had  been  obtained.  His  Honor  never  imagined  that  after  a  decree 
such  a  right  could  be  seriously  as8erted.[l] 

The  principle  on  which  the  right  to  resort  to  this  defence  is  upheld  in 
courts  of  equity  is  clearly  stated  by  Sir.  T.  Plumer,  towards  the  close  of 
his  judgment  in  Burke  v.  JoneSy{b)  and  it  rests,  not  on  favor  to  the 
executors,  but  on  the  presumed  intention  of  the  testator;  *as  to  [*352] 
which,  after  a  decree,  it  is  for  the  court  and  not  for  the  personal 
representative  to  judge.  Indeed,  the  effect  of  a  decree  for  an  account  is  to 
convert  all  the  parties  into  quasi  actors. [2]  Here  a  residuary  legatee  takes 
the  objection ;  but  it  is  clear  from  Lord  Eldon's  language  in  Ex  parte  Dewd^ 
ney^  that  his  Lordship  considered  it  to  be  the  duty  of  the  master,  without 
reference  to  the  parties,  to  set  up  the  bar  of  the  statute,  just  as  the  com- 
missioners are  in  the  habit  of  doing  every  day  in  bankruptcy,  without  con- 
sulting the  wishes  of  the  bankrupt  or  the  other  creditors. 

The  Lord  Chancellor(c)  said,  he  entertained  little  or  no  doubt :  he  was 
of  opinion  that  the  observations  of  Lord  Eldon,  as  well  as  the  analogy  of 
the  rule  in  bankruptcy,  bore  strongly  upon  the  subject  under  discussion ;  but 
as  he  had  been  pressed  to  look  into  the  cases  referred  to,  and  the  point 
was  also  in  some  measure  new,  he  should  take  a  few  days  to  consider  it. 


November  26. — The  Lord  Chancellor: — The  farther  consideration  I 
have  given  to  the  subject  has  not  been  affected  by  the  authority  of  the  case 
of  Castleton  v.  Fanshawy  in  1  Equity  Cases  Abridged,  which  was  so  strongly 
relied  upon  by  the  counsel  for  the  creditor.  That  case  goes  only  to  this  ex- 
tent, that  where  an  executor  is  sued  at  law,  a  court  of  equity  will  not  compel 
him  to  plead  the  statute,  a  proposition  which,  in  fact,  amounts  to  no  more 
than  this,  that  the  court  will  not  call  upon  him,  in  administering  the  estate 
here,  to  set  up  the  statute  as  a  bar  to  any  demands  that  may  be  made 
against  the  assets.[3]  But  the  question  here  is,  whether,  when  a  de- 
cree has  been  pronounced,  taking  possession  of  the  estate,  and  *vest-  [^353] 
ing  it  in  the  court  for  the  purpose  of  distribution,  a  decree  by  which 

(a)  2  8.  &  S.  237.  (ft)  3  V.  &  B.  290.  (c)  Lord  Brougham. 

[1]  Vide  Maetier  v.  Lawrence,  7  Johns.  Ch.  Rep.  206. 

[2]  Vide  HalUit  t.  HaUeti,  2  Pfeige,  15.    Hmmdfard  ▼.  Strie,  2  Sim.  &  Sto.  196.     Onge  v. 
Tmetaek,  2  MolL  SI. 
[3]  Vide  WAtliMy  r.  WkiUuy,  5  Dana's  (Ky)  tep.  831. 
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the  accounts  are  directed  to  be  taken,  and  the  assets  are  to  be  administered 
in  the  master's  office,  and  after  which  the  common  law  must  be  altogether 
silent  ;fl]  whether — ^under  these  circumstances,  if  the  objection  that  the 
statute  has  barred  the  remedy  be  raised  against  a  debt,  and  in  whatsoevei* 
way  or  by  whomsoever,  being  parties  in  the  suit,  be  they  creditors  or 
executors,  or  even  volunteers,  the  objection  be  raised, — it  must  not  be  con- 
sidered fatal  ?  And  without  at  present  saying  how  far  the  master  is  him- 
self entitled  to  set  up  the  objection,  I  can  see  no  reason,  certainly,  why  it 
may  not  be  competenily  taken  by  a  creditor  or  a  volunteer,  as  well  as  by 
the  personal  representative.  The  order  of  the  Master  of  the  Rolls  must, 
therefore,  be  affirmed.[2j 


[♦364]  •PowBLL  V.  Wood. 

1830;  March  II. 

Order  made  niti  that  an  wae  mig^ht  be  taken  pn  eonfe^BOt  the  plaintifi*  in  the  ianie  having  re- 
peatedly made  default 

Mr.  Parker,  for  the  plaintiff,  moved,  on  notice,  that  an  issue  which  the 
Master  of  the  Rolls  had,  in  the  year  1627,  directed  to  be  tried  in  Middlesex, 
and  in  which  the  defendant  in  equity  was  to  be  the  plaintiff,  should  be  taken 
pro  confessOy  on  an  affidavit  of  the  facts, — that  the  plaintiff  in  the  interval  had 
repeatedly  made  default,  and  had  declined  going  to  trial,  and  also  an  affidavit 
of  service  of  the  notice  of  motion. 

No  counsel  appeared  to  oppose  the  application*         ^ 

The  Lord  Chancellor,  after  consulting  with  the  registrar  (Mr.  Bedwell.) 
granted  the  order  nisi.{a)[3\ 

(a)  See  on  this  point  WiUon  ▼.  Oingevy  2  Dick.  521.  Oardiner  v.  Rowe,  4  Madd.  236.  Anon^ 
ih.  255.     1  J.  &  W.  226.    2  Fowl.  Ex.  P.  197. 

[1]  Vide  Whiiaker  v.  Wright,  2  Hare,  314. 

[2]  That  one  creditor  may  contest,  before  the  master  the  claim  of  another  creditor,  and,  in 
that  respect,  become  an  actor,  see  OwefS  y.  Dickenmn,  Or.  &  Ph.  48.  Judmm  ▼.  Romie  GuUna 
Company,  9  Paige,  601.  Whitaker  v.  Wright,  2  Hare,  314.  Tomlin  y.  TomUn,  I  Hare,  348. 
In  the  first  cited  ewe  (p.  56)  Lord  Cottenham  said :  *<  where  there  is  a  contest  between 
specific  incumbrancers  on  an  estate,  the  plaintiff  has  only  to  proye  his  debt,  once  for  all,  at  the 
hearing  ;  because  all  the  parties  interested  in  disputing  it,  are  then  before  the  court.  But,  in  a 
snit  by  one  or  more  creditors  on  behalf  of  all,  as  every  creditor  has  a  right  to  question  the  claim 
of  every  other,  because  it  may  interfere  with  his  own,  and  as  all  are  not  before  the  court  at 
the  hearing,  the  plaintiff  in  such  a  case  is  called  upon  to  prove  his  debt  over  again  before  the 
master,  although  he  may  have  established  it  here ;  and  I  have  known  several  instances,  in 
which  the  debt,  after  having  been  proved  here,  has  faileu  before  the  master  and  ultimately  the 
bill  has  been  dismissed." 

[3]  An  issue  was  ordered  to  be  taken  pro  eonfefw  against  a  party  who  was  to  be  plaintiff  in  the 
iiBue/and  who  had  neglected  to  proceed  to  trial  of  it,  at  the  time  appointed  by  the  order  by  which 
the  issue  had  been  directed;  no  reason  bein^  alleged  for  not  having  proceeded  in  confonnity  with 
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1830.->Iii  M  FHeh. 


In  re  Fitch. 

1830;  Maichll. 

An  abatement  in  the  rent  paid  by  the  tenant  of  a  lunatic's  estate  directed  without  a  reference 
under  the  circumstances,  on  the  application  of  the  oommittee. 

Mr.  Roupell,  on  behalf  of  the  committee  of  a  lunatic's  estate,  applied  for 
permission  to  make  a  reduction  of  15  per  cent,  on  the  rent,  which,  to  the 
amount  of  40(M.  a  year,  was  paid  by  a  tenant  of  the  estate.  The  application 
was  supported  by  a  strong  affidavit  of  the  committee,  in  which  he  stated  that 
in  bis  judgment  the  abatement  was  reasonable  and  necessary  ;  that 
similar  abatements  had  been  very  generally  made  to  *the  farmers  in  [*355] 
that  part  of  the  country ;  and  that  this  particular  tenant  had,  from  the 
pressure  of  the  times,  got  into  arrear,  but  was  highly  respectable.  Mr.  Rou- 
pell  submitted,  that  as  the  evidence  now  before  the  court  was  exactly  the 
same  as  would  be  tendered  in  the  master's  office,  and  the  whole  sum  to  be 
abated  was  only  60/.,  the  order  should  be  made  at  once,  without  the  expense 
of  a  reference  to  the  master. 

The  Lord  Chancellor  made  the  order  without  a  reference.(aX  1  ] 


In  re  Thompson. 

1S30;  March  11. 

Will  of  a  testator  rafaaeqaantly  foond  a  lunatic,  diraeted  to  bo  depoaited  in    the  cmtody  of  the 


Mr.  Parker  applied  for  an  order  on  the  petitioner,  who  was  committee  of 
the  person  and  estate  of  a  lunatic,  to  deposit  the  lunatic's  will,  which  had 
come  into  his  hands  many  years  ago,  in  the  custody  of  the  master  to  whom 
the  matter  was  refen'ed,  or  with  such  other  person  as  the  court  should  think 
proper ;  on  an  affidavit  of  the  facts  that  the  will  was  in  the  same  state  in 
which  the  petitioner  received  it,  &c.  The  same  thing,  it  was  stated,  had 
been  done  in  CresswelFs  lunacy.     The  next  of  kin  were  served,  and  con 

seated. 

• 

the  order.  Cartbornsv*  Bar9ham,  5  Myl.  &>Cr.  MX  A  negotiation  for  a  oompiomiae  was  oon- 
•idered  a  reasonable  cause,  "  as  the  parties  could  not  be  expected  to  prepare  for  trial  while  such 
a  negotiation  was  pending.'*    Johnston  v.  Todd,  3  Beav.  21 8. 

[1]  As  to  orders  in  lunacy  made  without  reference,  see  Ex  parte  Farrow,  ante,  119.  In  r« 
Avery,  post,  356. 

(a)  Where  the  object  is  to  obtain  the  authority  of  the  court  for  an  abatement  of  the  rent  paid 
by  tenants  upon  the  estate  of  a  lunatic,  Lord  Brougham,  C,  following  the  rule  laid  down  by  Lord 
EldoA  {Ex  parte  Toion,  1  T.  4l  R.  1,)  nniformly  requires  that  the  petition  shall  be  presented  by 
the  committee ;  and  on  several  occasions  his  Lordship  has  dismissed  such  applications,  on  the  ground 
that  they  did  not  come  from  the  committee  but  the  fsnant 
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18S0.~In  re  Avery. 

The  Lord  Chanckllor  thought  it  was  the  proper  course,  and  made  the 

order  accordingly. 


r366j  'In  re  Avery. 

1830 ;  March  17. 

Order  made  for  a  tranafer  of  atock  under  the  56  6.  3,  c.  60,  without  a  reference. 

A  PETITION  entitled  "  In  the  matter  of  M.  A.,  a  person  of  unsound  mind, 
and  in  the  matter  of  an  act,"  &c.  (56  6.  3,  c.  60,)  was  presented  by  the  com- 
mittee of  a  lunatic,  stating  that  6300/.  of  stock  was  standing  in  the  name  of 
the  lunatic  ;  that  as  no  dividends  had  been  claimed  on  that  sum  for  twenty- 
seven  years,  the  stock  had  been  carried  over  to  a  separate  account,  under  the 
provisions  of  the  act  of  parliament,  and  that  the  bank,  on  being  applied  to,  re- 
fused to  make  the  transfer  required  by  the  coounittee,  without  the  sanction  of 
the  court. 

Mr.  PhiUimore^  who  supported  the  application,  asked  that  the  transfer 
might  now  be  directed  without  a  reference,  urging  that  the  affidavits  clearly 
established  the  identity  of  the  lunatic  with  the  person  whose  name  appeared 
in  the  bank  books  ;  and  Mr.  Wray^  for  the  next  of  kin,  consented. 

The  Lord  Chancellor  at  first  entertained  doubts  ;  but  afterwards,  on  re- 
ferring to  Ex  parte  Nicholl,{a)  he  made  the  order  without  a  reference.[l] 


[•357]  *Leake  v.  Nalder. 

1830 ;  March  17. 

An  order  was  made  that  the  defendant  shonld  pay  a  sum  of  money  by  a  certain  day,  or,  on  de- 
fault, should  stand  committed.  The  plaintiff  hamnf^  been  nnaUe  to  serve  that  order  in  time,  ob- 
tained, as  of  eonne,  a  second  order  to  enlarge  the  time  allowed  for  the  payment,  and  make  ser- 
vice of  it  on  the  defendant's  clerk  in  court  good  service :  The  second  order  was  irregular :  it 
ought  to  have  been  made  on  notice. 

An  order  was  made  that  the  defendant  should  pay  a  sum  of  money  within 
a  limited  period,  or  that,  in  default,  he  should  stand  committed.  In  conse- 
quence of  his  keeping  himself  out  of  the  way,  however,  it  became  impos- 
sible to  serve  him  with  the  order  before  the  time  specified  had  expired ; 
and  a  second  order  was  therefore  obtained  by  the  plaintiff,  as  of  course, 
to  enlarge  the  time  allowed  for  payment  of  the  money,  and  that  service 
of  the  order  on  the  defendant's  clerk  in  court  might  be  deemed  good 
service. 

(a)  1  Turn.  &  Ross.  119. 

[1]  Vide  Ex  parU  Ram,  3  Myl.  dt  Cr.  35. 
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A  motion  having  been  subsequently  made,  that  an  attachment  might  issue 
for  a  contempt  in  not  complying  with  this  second  order,  the  Lord  Chancellor, 
after  consulting  with  the  registrar,  expressed  a  clear  opinion  that  the  order 
was  irregular,  on  the  ground  that  it  was  obtained  without  notice  ;  and  he  ac- 
cordingly directed  it  to  be  discharged. 

Mr.  Spence^  for  the  plaintiff. 


^Bradshaw  v.  Bradshaw.  [*358] 

1830;  March  90. 

Where  a  witne«  m  lenred  with  a  subpcBiia  to  produce  deeds  on  the  execntion  of  a  commianon,  it  is 
not  necessary  that  there  should  be  a  written  interrogratory  as  to  the  fact  of  his  having  them  in  his 
possession ;  and  if  he  then  takes  upon  himself  to  refuse  production,  he  does  so  at  the  peril  of  costs 
in  the  event  of  his  faihugr  to  satisfy  the  couit  of  his  right  to  withhold  them. 

On  the  execution  of  a  commission  for  the  examination  of  witnesses  in  the 
country,  a  solicitor  of  the  name  of  Higgin  was  served  with  a  subpoena  duces 
tecurrij  and  also  with  a  summons  from  the  commissioners,  requiring  him  to 
appear  before  them  on  a  stated  day,  and  to  produce  a  certain  deed  which  it 
was  necessary  to  prove  in  the  cause,  and  which,  there  was  good  reason  for 
believing,  was  in  his  custody.  Higgin  accordingly  attended  at  the  proper 
place  and  time,  and  answered  all  the  written  interrogatories ;  but  on  being 
verbally  asked  by  the  plaintiff's  solicitor,  whether  he  had  the  deed  in  ques- 
tion, he  refused  to  give  any  answer,  and  declined  to  produce  it ;  and  it  con- 
sequently became  impossible  to  take  the  deposition  of  an  attesting  witness, 
who  was  in  attendance  for  the  purpose  of  proving  that  the  deed  had  been  duly 
executed. 

On  an  application  to  the  Vice-Chancellor,  his  Honor  was  of  opinion  that 
Higgin  had  shown  no  sufficient  ground  to  justify  him  in  withholding  the  deed  ; 
and  an  order  was  made,  that  he  should  attend  before  the  commissioners,  and 
produce  it,  and  should  pay  to  the  plaintiff  all  the  costs  occasioned  by  his  pre- 
vious refusal.[l] 

Mr.  SpencCy  and  Mr.  S.  Sharpe^  moved  to  discharge  that  order.  They 
stated  that  the  objection  of  Mr.  Higgin  rested  upon  two  grounds  ;  First,  he 
claimed  on  behalf  of  a  client  an  interest  in  the  deed,  in  respect  of  which  that 
client  ought  to  have  been  made  a  party  to  the  suit :  Secondly,  as  the  interro- 
gatory put  to  him  with  respect  to  his  having  the  deed  in  his  posses- 
sion was  *not  in  writing,  be  did  not  conceive  that  he  was  bound  to  [*d59J 
answer  it.  The  latter,  though  apparently  an  objection  of  form,  was 
important,  with  reference  to  the  rights  of  witnesses,  who,  if  the  Vice-Chan- 
cellor's order  were  affirmed,  would,  in  a  case  of  very  frequent  occurrence,  be 
deprived  of  the  privilege  of  demurring.     According  to  the  established  prac- 

[1]  The  caae  before  the  Vice-ChanceUor,  Sir  Launcelot  Shadwell,  is  reported,  3  Sim.  385. 
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tice,  which  was  followed  in  Parkhurst  r.  Lawtenj{a)  there  oaght  to  hare  been 
a  written  interrogatory  as  to  the  fact  of  possession,  in  ordei  to  give  Mr.  Hig- 
gin  an  opportunity  of  explaining  the  reasons  why  he  could  not  produce  the 
instrument  without  a  breach  of  duty  to  bis  client  And  as  the  commissioners 
were  not  competent  to  decide  upon  that  point,  the  only  regular  way  in  which 
the  matter  could  be  brought  under  the  consideration  of  the  court  was  upon 
the  formal  demurrer  of  the  witness,  specifying  the  interrogatory  objected  to, 
and  setting  forth  at  large  the  grounds  of  the  objection.  A  demand  to  produce 
deeds  was  in  fact  an  interrogatory,  for  it  necessarily  involved  an  answer  to 
the  question,  whether  the  witness  had  them  in  his  custody  or  not.  Bowman 
V.  RodwelL{b)    Shaw  v.  Morgan,{c) 

Mr.  Pepys  for  the  plaintiff,  opposed  the  motion. 

The  Lord  Chancellor  said,  that  in  his  opinion  no  written  interrogatory 
was  necessary,  Mr.  Higgin  being  bound  in  virtue  of  the  subpoena  and  the 
summons,  to  produce  the  instrument  in  question^  if  he  hadtt  in  his  possession. 
It  was  true  that  a  witness  served  with  a  subpasna  duces  tecum  to  produce 
deeds  might  take  upon  himself  to  refuse  such  production,  and  he  miglu  be 
well  or  ill  ad  vised  in  so  doing :  but  the  refusal  was  at  his  own  peril ; 
[•360]  and  if,  when  the  matter  was  brought  before  the  •court  by  an  appli- 
cation against  him,  he  failed  in  justifying  the  course  be  had  pursued 
he  must  abide  the  consequences.  If,  on  the  other  hand,  he  succeeded  in 
establishing  such  an  interest  in  the  deeds  as  entitled  him  to  withhold  them, 
the  court  would  certainly  protect  his  right.  Here  the  Vice->Chancellor  thought 
that  the  reasons  of  the  witness  were  unsatisfactory  ;  and  his  Lordship  saw 
no  ground  for  differing  in  opinion  with  his  Honor. 

Motion  refused,  with  costs.[l] 

(a)  3  Mad.  121.    S.  C.  3  Sw.  194,  where  all  the  cases  are  collected. 

(h)  1  Mad.  266.  (e)  4  Mad.  54. 

[1]  So,  where  a  defendant  is  ordered  to  be  examined  before  the  master,  if  he  refuse  to  answer  ques- 
tions which  are  relevant  and  proper,  he  will  be  compelled  to  pay  the  costs  of  an  application  to  the 
cottitto  compel  him  to  answer;  and  he  may  be  otherwise  punished  for  the  contempt  CHhon  v. 
Albert,  7  Paige,  378.  A  tuhpmna  duces  teeum  directing  the  witnesses  to  produce  "  all  and  every 
the  books  and  book  of  account,  and  other  books  and  accounts,  in  his  custody,  possession  and  power 
containing  any  entries  relating  to  the  sum  of,  &c."  is  too  general.  The  Attorney  General  v. 
Wilton,  9  Sim.  536. 
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In  re  Buckle. 

1830;   March  20. 

Extra  coetB  oeceaionedby  a  mntake  of  the  master  allowed  to  a  creditor  provingrhia  debt  agrainst  a 
lanatic'sattete. 

A  Creditor  obtained  leave,  in  the  year  1914,  to  go  in  and  prove  his  deht 
at  his  own  expense,  against  a  lunatic's  estate.  When  he  went  before  the 
master  to  make  such  proof,  it  was  discovered,  that  in  consequence  of  a  mis- 
apprehension arising  firom  an  error  in  the  papers  carried  in  by  the  committee, 
the  master  had  overrated  the  lunatic's  fortune  and  had  been  induced  to  make 
him  an  allowance  which  amounted  to  the  whole  of  his  income,  and  left  noth- 
ing to  satisfy  the  claims  of  creditors.  On  the  fact  being  discovered,  a 
petition  was  presented  on  behalf  of  the  creditor,  praying  that  the  estate  might 
be  rectified,  and  the  lunatic's  allowance  reduced  :  but  before  it  came  on  to  be 
heard,  the  lunatic,  by  the  death  of  his  mother,  became  entitled  to  considera- 
ble additional  property,  and  the  reference,  therefore,  was  no  longer  necessary. 
The  only  question  to  be  discussed  now,  was  as  to  the  costs  of  these  proceed- 
ings on  the  part  of  the  creditor,  beyond  the  ordinary  expenses  of  proving  his 
debt.  Mr.  Spence  insisted  that  the  creditor  was  entitled  to  them,  in- 
asmuch as  they  ^originated  in  a  mis-statement  of  the  committee,  and  [*361] 
were  not  the  common  costs  of  proving  a  debt. 

Mr.  Blenman,  contra,  contended  that  Uie  question  was  decided  by  the  terms 
of  Lord  Eldon's  order,  which  directed  the  creditor  to  go  in  and  prove  his  debt 
he  paying  the  costs  of  the  proof  and  all  consequential  charges.  The  inquiries 
had  been  instituted  by  the  master  for  his  own  satisfaction. 

The  LfORD  Crancellor  said  that  Uiese  additional  costs,  arising  out  of  a 
mistake  caused  by  the  mis-statement  of  the  committee,  ought  not  to  fall  on  the 
creditor,  but  that  the  same,  and  the  costs  of  this  application,  ought  to  be  de- 
ducted from  the  costs  he  was  to  pay. 


WiCKSNS   t;.   TOWNSHEND. 

1830;  March  35. 

A  solicitor  who  receives  rents  in  a  caose  without  the  anthority  of  the  conrt«  will  be  ordered  to 

pay  them  over  to  the  receiver,  and  cannot  retain  them  on  the  ground  of  lien,  or  set  them  off 

against  costs  alleged  to  be  due  to  him  from  the  plaintiff. 

Tms  was  a  bill  filed  by  incumbrancers,  praying  a  sale  of*  mortgaged  es- 
tates for  the  purpose  of  satisfying  their  debts.  In  the  progress  of  the  suit,  an 
order  was  obtained  appointing  a  receiver  ;  but  in  consequence  of  the  sureties 
having  delayed  to  perfect  their  recognizances,  the  appointment  remained  for 
some  time  formerly  incomplete.  In  the  mean  time,  the  plaintiff's  solicitor 
(whether  aware  of  the  fact  or  not  was  uncertain)  directed  the  receiver  to  meet 
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1830.— "VTickens  v.  Towndiend. 

him,  on  a  certain  day,  at  Rainham,  in  Norfolk,  in  the  neighborhood  of  which 
the  estates  lay,  and  where  the  tenants  were  to  assemble  for  the  payment  of 
their  rents ;  but  having  in  the  interval,  after  the  receivers  departure,  ascer- 
tained the  defect  in  his  appointment,  the  solicitor  left  town  himself^ 
[*362]  the  same  night,  for  *Rainham  ;  and  on  his  arrival  there,  he  interfer- 
ed to  prevent  the  tenants  from  paying  the  rents  to  the  receiver,  and 
succeeded  in  persuading  them  to  pay  the  sums  due  from  them  into  his  own 
hands. 

Before  the  recognizances  were  perfected,  a  petition  was  presented  on  be- 
half of  the  receiver,  and  the  plaintiff  who  is  one  of  his  sureties,  praying  that 
the  sums  so  received  might  be  paid  over  to  the  petitioner,  as  the  receiver,  or 
that  such  other  order  might  be  made  on  the  subject  as  the  court  should  think 
fit.  At  the  time  when  the  petition  was  heard,  the  appointment  was  formally 
complete.  ^ 

The  Solicitor  General  and  Mr.  Hayter,  for  the  petitioners. 

Mr.  Stuart,  for  the  defendant  Lord  Townshend. 

Mr.  Home  and  Mr.  Roupell,  for  the  solicitor,  objected  that  the  petition  was 
improper  in  point  of  form :  it  was  presented  in  the  name  of  a  person  styling 
himself  receiver,  though  he  was  not  then  regularly  appointed  ;  and  it  prayed 
that  the  rents  might  be  paid  over  to  him ;  whereas  the  regular  application 
was,  to  have  them  paid  into  court.  Their  client  also,  they  contended,  had  a 
right  to  retain  the  amount,  in  virtue  of  some  agreement  with  the  plaintiff 
Wickens  ;  or,  if  no  such  agreement  could  be  made  out,  still  he  was  entitled 
to  set  off,  against  the  money  he  had  received,  certain  costs  which  were  due 
to  him  from  Wickens. 

Thb  Lord  Chancellor  : — If  the  court  has  the&e  facts  brought  to  its  know- 
ledge, will  it  refuse  to  correct  the  evil  because  the  person  praying  the  relief 
had  not,  at  the  time  when  he  presented  the  petition,  the  character  which 
[*363]  entitles  him  to  that  relief?    ^One  of  the  petitioners  is  the  plaintiff  in 
the  cause.     It  is  true  that  the  other  petitioner  was  not  clothed  with  the 
character  of  a  receiver  at  the  time  when  the  petition  was  presented ;  but  the 
prayer  is,  that  the  rents  may  be  directed  to  be  paid  to  the  receiver,  or  to 
some  other  proper  person.     When  the  petition  came  on  to  be  heard,  his  char- 
acter of  receiver  was  complete  ;  and  the  question  now  is,  whether  the  court 
will  think  it  proper  to  direct  the  money  to  be  paid  to  him  in  that  capacity.     It 
appears  that  he  went  down  by  the  morning  coach  to  Rainham ;  in  the  eve-  . 
ning  of  the  same  day  the  plaintiff's  solicitor  followed  by  the  mail,  and  met  ,  ..^ 
the  petitioner,  and  informed  him  he  was  not  entitled  to  receive.     The  tenants 
were  on  the  spot,  and  ready  to  pay  their  rents,  and  the  solicitor  being  there* 
to  receive  them,  it  was,  I  think,  convenient  for  all  parties,  and  perhaps,  under  <* 
the  circumstances,  it  was  not  improper,  that  he  should  receive  th^m  :  but  it 
was  his  duly  to  do  so  only  with  a  view  to  hand  them  over  to  the  officer  of  the 
court  appointed  for  the  purpose,  as  soon  as  the  latter  had  completed  his  recog- 
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nizances.    A  person  can  have  no  right  of  lien  over  property  which  he  ac- 
quires in  an  assumed  character,  or  by  tortious  means. 

Order  made. 


•Yarnold  v.  Moorhousii.  [•364] 

1830 ;  March  34. 

A  testator  bequeathed  the  dividends  of  certain  stock  to  his  nephew,  solely  for  the  maintenance  of 
himself  and  his  family,  declaring  that  sach  dividends  should  not  be  capable  of  t>eing  chargred  with 
bis  debts  or  engagemettttf,  and  that  he  should  have  no  power  to  chtage,  assign,  anticipate,  or  en-> 
cumber  them ;  but  that  if  he  Aould  attempt  m  to  do,  or  i/  the  dividtfnds,  hy  bankruptey,  insol^ 
vency,  or  otherwise,  should  be  assigned  or  become  payable  to  any  other  person,  or  be  or  beconni 
applicable  to  any  other  purpose  than  for  the  maintenance  of  the  nephew  and  his  family,  his  inter- 
est therein  should  cease,  and  the  stock  be  held  upon  trusts  for  his  children.  Long  subsequently  to 
thj  date  of  the  will,  and  a  few  weeks  prior  to  a  codioil  confirming  it,  the  iiepheW  took  the  benefit 
of  the  lords'  act  (1  G.  4,  c  119,)  ill  the  osttal  w«y ;  and  some  yean  afterwards  the  tcvtaterdied  I 

*'  held,  that  this  huMhrencT  operated  as  a  foifeitare  of  the  Ufe  interest  given  to  the  nephew  by  the 
wUL 

Ralph  Plnton,  by  will,  dated  the  3d  of  December,  1814,  bequeathed  to 
his  executors  the  sum  of  5000/.  five  per  cent,  navy  annuities,  for  which,  by  a 
codicil,  dated  the  0th  of  April,  1822,  and  confirming  the  will  in  ail  other  res-* 
pects,  the  like  sum  in  three  per  cent,  annuities  was  substituted,  upon  trusff 
to  pay  the  dividends  thereof  to  his  nephew,  George  Penton,  into  his  own 
hands  only,  for  the  term  of  his  natural  life  ;  it  being  his  express  will  and  in** 
tention,  that  he  should  receive  the  same  for  the  sole  purposes  of  the  tuainten-' 
ance  and  support  of  himself  and  family,  and  that  such  interest  and  dividends, 
or  any  part  thereof,  should  not  be  in  any  manner  liable  to,  or  be  capable  of  be- 
ing charged  with  the  debts  and  engagements  of  the  said  George  Penton,  and 
without  any  power  to  him  to  charge,  assign,  anticipate,  or  encumber,  all  or 
any  part  of  such  dividends  and  income  before  the  same  should  become  due 
and  payable.  And  in  case  the  said  Geg/rge  Penton  should  in  any  manner 
charge,  assign,  encumber,  or  anticipate  the  said  dividends,  or  any  part  thereof; 
or  if  the  same,  or  any  part  thereof,  should,  \)y  operation  of  law,  either  by 
bankruptcy,  insolvency,  or  any  other  ways  or  means  whatsoever,  be  assigned 
or  become  payable  to  any  other  person  or  persons  whomsoever, 'or  be  or  be* 
come  in  any  manner  applicable  to  or  for  any  other  purpose  than  for 
the  prospective  ^maintenance  and  support  of  the  said  George  Penton  [*d66] 
'  and  his  family,  then  and  in  such  case  the  Ufe  estate  and  interest  of  the 
*'**  said  George  Penton,  in  the  said  bank  annuities,  should  cease  and  determine, 
^  and  the  said  executors  should  stand  possessed  of  the  said  bank  annuities,  upon 
certain  trusts,  for  the  benefit  of  the  said  George  Penton's  children,  as  therein 
*  mentioned. 

The  testator  died  on  the  17th  of  August,  1825. 

The  master  found,  that,  on  the  25th  of  March,  1822,  George  Penton,  the 
nephew  of  the  testator,  was  discharged  under  the  act  for  the  relief  of  insol- 
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yent  debtors,  having  previously  executed  a  warrant  of  attorney  to  the  provi* 
sional  assignee  of  the  court  for  tlie  relief  of  insolvent  debtors  ;  and  that,  in 
Hilary  term  1829,  such  assignee  caused  judgment  to  be  entered  up  on  the 
said  warrant  of  attorney.  The  master  did  not  find  that  any  execution  had 
been  issued  on  such  judgment,  or  that  the  court  for  the  relief  of  insolvent 
debtors  had  made  any  order  permitting  execution  to  be  taken  out  upon  such 
judgment,  or  put  in  force  any  power  given  by  the  said  act  against  the  property 
assigned  by  the  said  George  Penton  after  his  said  discharge,  nor  had  any  claim 
bee  nbrought  in  before  him  by  the  provisional  assignee,  claiming  any  interest 
in  the  said  legacy  on  behalf  of  the  creditors  of  George  Penton.  And  the 
master  did  not  find  that  George  Penton  had  in  any  way  charged,  assigned, 
encumbered,  or  anticipated  the  dividends  upon  the  said  legacy,  save  as  the 
same  might  be  considered  as  charged,  assigned  or  encumbered  by  the  said 
warrant  of  attorney  and  judgment.  And  the  master  did  not  find  that  the  same, 
or  any  part  thereof,  had,  by  opperation  of  law,  either  by  bankruptcy,  insolvency, 
or  otherwise,  been  assigned  or  become  payable  to  any  other  person  or 
[*366]  persons  whomsoever,  or  become  applicable  to  or  for  any  *other  pur- 
pose than  for  the  prospective  maintenance  and  support  of  the  said 
George  Penton  and  his  family. 

Th£  Vice-chancellor  having  decided  that  George  Penton^s  insolvency 
operated  as  a  forfeiture  of  his  life  interest  in  the  legacy  of  5000/.  stock  given 
him  by  the  will,  and  that  the  dividends  belonged  to  his  infant  children,  an  ap- 
peal was  now  brought  from  that  decree. 

Mr.  Treslove,  and  Mr.  Teed,  for  the  appellant : — When  the  testator  executed 
the  codicil  of  the  6th  of  April,  1822,  he  knew,  or  mu^t  be  presumed  to  have 
known,  that  his  nephew  had  taken  the  benefit  of  the  insolvent  debtors'  act  in 
the  preceding  March :  what  his  will  which  for  this  purpose  speaks  either  at 
the  time  of  his  death,  or  at  the  date  of  his  codicil,  contemplated,  could  only 
have  been  some  future  event,  working  a  prospective  forfeiture.  The  testator 
must  have  meant  a  bounty,  and  tl^  words  he  uses,  **  shall  be  liable,^'  import 
a  contingency  to  happen  after  his  death.  No  such  contingency  has  yet  oc- 
curred. Upon  any  other  construction  the  legacy  never  vested  in  the  father  at 
all ;  and  if  so,  it  could  not  go  over  to  the  children.  The  present  insolvent 
act(l  G.  4,' c.  119)  was  passed  long  subsequent  to  the  date  of  the  will, 
which,  of  course,  could  have  no  reference  to  the  provisions  of  that  statute. 
The  operation  of  the  assignment  made  in  pursuance  of  the  act  (differing  ma- 
terially in  that  respect  from  the  policy  of  the  law  in  bankruptcy)  is  confined 
exclusively  to  property  which  had,  at  the  time  of  his  petition,  vested  in  the 
insolvent ;  Hepper  v.  Marshall  ;(a)  and  the  right  to  these  dividends  conse- 
quently could  not  be  in  any  manner  affected  by  it.  No  execution  could  seize 
this  property  in  the  hands  of  the  trustees,  so  that  it  cannot  be  consi- 
[•367]    dered  as  applicable  •to  debts  within  the  meaning  of  the  will.    The 


(a)  9  Bing.  372. 
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forfeiture  can  only  arise,  if  at  all,  when  the  creditors  endeavor,  for  the 
purpose  of  reaching  the  legacy,  to  put  in  motion  the  machinery  of  the  act 
A  variety  of  processes  must  be  gone  through,  according  to  the  particular 
mode  prescribed  by  the  30th  section,  which  still  leaves  a  discretion  in  the 
court  to  withhold  or  direct  the  payment,  as  it  may  see  fit.(a)  Very  probably 
the  court  might  refuse  to  make  an  order  on  the  subject,  for  the  order  would 
immediately  defeat  itself;  besides,  there  is  no  evidence  that  there  are  debts 
remaining  unpaid.  At  any  rate  the  creditors  have  not  attempted  to  avail 
themselves  of  their  powers,  nor  is  it  likely  that  they  will  try  to  seize  upon  a 
fund  which  must  instantly  slip  from  their  grasp.  If  they  did,  however,  the 
order  of  the  insolvent  debtors'  court  would  not  touch  the  by-gone  dividends 
accrued  due  before  notice.  To  give  such  an  effect  as  the  respondents 
contend  for  to  the  language  of  this  will,  *would  be  to  permit  the  same  [*368] 
words  to  bestow  and  take  away  an  estate  in  the  same  breath. 

Upon  the  general  question,  whether  the  clause  in  the  will  was  sufficiently 
strong  to  render  theact  of  insolvency  a  forfeiture  of  the  life  interest,  the  fol- 
lowing cases  were  cited, — Dommett  v,  J5fd/brd,(6)  Shee  v.  Hale,{c)  Bran" 
don  V.  Robinson,(d)  Wilson  v,  Greenwood,{e)  Wilkinson  v.  Wilkinson,{g)  Ex 
parte  Taaffe,{h)  Cooper  v.  Wyatt.{i) 

The  Lord  Chancellor  thought  it  impossible  to  get  over  the  words  of  the 
will,  which  he  remarked  were  very  general  and  strong,  carrying  over  the 
estate  for  the  respondents,  in  the  events  of  the  bequest  to  George  Pentoa 
**  being  or  becoming  in  any  manner  applicable,^  that  is,  subject  to  be  ap- 
plied to  the  payment  of  his  debts.  He  thought  it  could  not  be  denied  that 
the  dividends  were  so  applicable,  if  they  were  subject,  at  the  discretion  of 

(«)  Bjr  the  1  6.  4,  c.  119,  a.  30,  it  is  enacted,  '*  that  in  cue  any  penon  or  penons,  body  policte 
or  corporate,  shall,  after  the  discharge  of  any  saoh  prisoner  out  of  custody  as  aforesaid,  become 
possessed  of,  or  have  under  his  or  their  power  or  control,  any  stock  in  the  public  funds  of  this 
country,  or  any  legacy,  money  due  or  growing  due,  bills  of  exchange,  promissory  notes,  bank  notes, 
securities  for  money,  goods  and  chattels,  or  any  other  property  whatsoever  belonging  to  such  pri- 
soner, or  held  in  trust  for  him,  or  for  his  own  use  and  benefit,  or  te  which  such  prisoner  shall  be  in  any 
way  entitled ;  or  in  case  any  such  person  or  persons,  body  politic  or  corporate  shall  be  in  any  man* 
ner  indebted  to  such  prisoner,  it  shall  and  may  be  lawful  for  the  said  court,  upon  the  application 
of  any  assignee  or  creditor  of  such  prisoner  to  cause  to  be  given  notice  to  such  perMn  or  perMUs,  body 
politic  or  corporate,  directing  him  or  them  to  hold  and  retain  the  said  property  till  the  said  court 
shall  make  such  further  order  concerning  the  same  ;  and  thereupon  it  shall  be  lawful  for  the 
said  court  further  to  order,  such  person  or  persons,  body  politic  or  corporate,  to  doUver  over  suck 
property  and  to  pay  such  debts  as  aforesaid,  or  any  part  thereof,  to  the  receiver  of  the  said  court, 
or  to  assignee  or  assignees  of -such  prisoner  for  the  general  benefit  of  his  creditors  entiUed  to  claim 
under  such  judgment  entered  up  by  order  of  the  said  court  as  aforesaid." 

(i)  6  T.  R.  684  ;  and  3  Ves.  149.  icTlS  Ves.  404.  (d)  18  Ves.  429. 

(«)  1  Sw.  471.  (g)  3  Sw.  515.  (A)  1  G.  dt  J.  110. 

(f)  5  Mad.  482.  See  also  Lear  v.  Leggett,  2  Sim.  479,  where  most  of>e  other  oases  are  re* 
ferrtd  to,  and  whiah  was  affirmed  by  Urd  Lyndhuiit,  C.  on  appeal ;  post  [690,] 
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the  creditors,  to  be  charged  with  the  payment  of  their  debts ;  and  he  dia 
missed  the  appeal  without  costs.fl] 

Mr.  Home  and  Mr.  Wkitmarsh^  who  appeared  for  the  respoodents,  were 
not  oalled  upon  to  support  the  decree, 


[•369]  •£!  PARTE  Claytok. 

1830 ;  April  1. 

If  an  act  ijit  parKament,  by  {feneral  worda,  pnrports  to  oonfer  a  power  upon  aereral  doneea,  one 
of  jirhcm  poweatoi  the  same  power  more  amply  at  common  law  as  incident  to  his  estate, 
the  statute  shall  not  be  intended  to  apply  to  him,  so  as  by  implication  to  abridge  his  power ; 
and  acts  of  hb,  therefore,  which  the. statute  would  have  authorized}  will  be  referred  to  his  com- 
mon law  right 

In  year  the  1792,  L.  P.  Starkie  conveyed  certain  real  estates  in  strict  set- 
tlementy  to  himself  for  life,  remainder  to  trustees  to  preserve,  &c.,  remainder 
to  his  only  son,  L.  G.  Starkie,  for  life,  remainder  to  trustees,  &c.,  remain- 
der to  his  first  and  other  sons  in  tail  male,  remainder  to  the  second  and  every 
other  son  of.  L.  P.  Starkie  (the  settlor,)  successively  in  tail  male,  with 
divers  remainders  over.  In  the  year  1798,  a  private  act  of  parliament  was 
obtained,  which  reciting  the  settlement  of  1792,  and  the  birth,  subsequently, 
of  L.  6.  P.  Starkie  and  of  L.  G.  N.  Starkie,  two  younger  sons  of  the  set- 
tlor, and  that  it  would  be  for  the  benefit  of  the  estates  and  of  the  persons  in 
remainder  that  the  timber  growing  on  the  said  estates  should  be  cut,  em- 
powered the  trustees  therein  named,  and  the  survivor  of  them,  with  the  con- 
sent of  the  person  for  the  time  being  in  possession  or  entitled  to  the  rents 
and  profits  of  the  settled  estates,  under  the  limitations  or  trusts  therein  con- 
tained, such  person  having  attained  the  age  of  twenty-one,  or  otherwise,  with 
the  consent  of  his  guardians,  to  enter  upon  the  lands,  and  cut  the  timber  fit 
and  proper  to  be  cut ;  and  the  money  produced  by  the  sale  of  such  timber 
was  thereby  directed  to  be  laid  out  in  the  purchase  of  other  lands,  to  be  set- 
tled to  the  same  uses. 

The  settlor,  L.  P.  Starkie,  died  in  1807,  and  his  eldest  son,  L.  G.  Starkie, 
who  also  had  only  a  life  interest  in  the  settled  property,  died  in  1822,  with- 
out issue.     During  their  lives  considerable  quantities  of  timber  were  felled 

by  the  trustees,  and  the  produce  invested  in  other  lands,  which  were 
r*370]    settled  as  the  act  ^directed.    The  second  son  of  the  settlor,  L.  G. 

Starkie,  in  whom,  on  the  death  of  his  brother,  the  estate  then  vested, 
(he  being  the  first  tenant  in  tail  under  the  settlement,)  was  a  lunatic,  and 
during   his    lunacy    timber  was    cut    and  sokL  by  authority   of  the  com 
mittcfe  of  his  estate,  who  was  also  a  trustee  under  the  act  of  parliament,  and 

[1]  Vide  Whitefield  t.  PricUH^  9  Keen,  608,  609,  and  n.  Am.  ed.  Lear  v.  Leggeit,  post, 
690.    S.  C.  3  Sim.  479,  484,  n.  1. 
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the  produce,  to  the  amount  of  11,000/.,  was  paid  into  court.  The  next  of 
kin  of  the  lunatic  now  applied  that  this  suoi  might  be  paid  over  to  the  luna- 
tic's general  personal  account,  while  his  heir  at  law,  on  the  other  hand,  con« 
tended  that  it  had  been  cut  under  the  powers  conferred  by  the  act,  and  should 
therefore  be  declared  to  be  real,  or  be  invested  in  the  purchase  of  real 
estate. 

Mr.  Spence^  for  the  committee. 

Mr.  Sidebottom^  for  the  next  of  kin. 

Mr  Palkj  for  the  heir  al  law. 

The  Lord  Chancellor  held  that  the  act  was  intended  to  apply  only  to 
the  tenants  for  life  under  the  settlement.  It  gave  the  trustees  a  power  to 
cut  the  timber  to  a  limited  extent  and  in  a  limited  way  ;  and  then,  with  a 
view  to  the  interest  of  those  in  remainder,  it  provided  that  the  produce 
should  be  invested  in  land  and  settled  to  the  same  uses  ;  but  it  said  nothing 
as  to  the  right  of  the  tenants  in  tail.  It  must,  he  thought,  be  confined,  as 
was  clenrly  the  intention,  to  the  estates  of  the  tenants  for  life.  To  con* 
strue  the  act  otherwise  would  be  to  carry  it  beyond  the  purpose  obviously 
in  view ;  for  it  never  could  be  meant,  there  being  no  negative,  but  merely 
permissive  words,  to  abridge  the  common  law  right  of  the  tenant  in  tail. 
The  produce  of  the  timber,  therefore,  was  to  be  taken  as  personal  estate. 


•In  rb  Ashley.  [*3711 

1830 ;  April  3. 

A  moUier,  whose  only  daughter,  a  laoatio,  was  entitled  to  a  large  real  and  personal  estate  under 
her  father's  will,  bequeathed  the  residue  of  her  estate  and  effects  to  trustees,  upon  trust  to  apply 
the  interest,  amounting  to  about  1600i.  a  year,  towards  the  maintenance  and  support  of  her 
daughter,  and  otherwise  for  her  comfort  and  advantage,  as  they  should  think  proper,  without 
being  liable  to  account ;  and  after  her  decease  to  pay  the  principal,  and  also  such  interest  ae 
should  not  have  been  actually  so  applied,  to  the  testatrix's  nieces :  Held,  that  the  allowance  of 
the  lunatic  ought  to  be  borne  exclusively  by  the  maternal  estate,  as  that  arrangement,  in  the 
event  of  her  recovery,  would  be  most  beneficial  for  her. 

A  comiissioN  of  lunacy,  executed  in  January,  1S29,  found  that  Catherine 
Ashley  was  then  of  unsound  mind,  and  incapable  of  managing  her  affairs.  A 
reference  was  subsequently  made,  directing  the  master  to  inquire  and  state 
(amongst  other  things)  of  what  the  fortune  of  the  lunatic  consisted,  and  what 
sum  would  be  proper  to  be  allowed  for  her  support  and  maintenance,  regard 
being  had  to  her  circumstances  and  estate,  and  out  of  what  fund  such  allow- 
ance should  be  paid. 

By  his  report,  bearing  date  the  9th  of  February,  1 830,  the  master  stated 
that  the  lunatic  was  entitled,  under  the  will  of  her  father,  to  certain  real  es- 
tates for  life  and  in  tail,  and  also,  as  coparcener  along  with  her  two  sisters  of 
the  half  blood  (who  were  her  sole  next  of  kin,)  to  her  undivided  third  part  of 
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certain  other  real  property  in  fee.    And  be  found  that  the  total  annual  Yalne 
of  those  several  estates,  together  with  the  interest  of  certain  legacies  of  stock, 
&c.  bequeathed  to  her  by  the  same  will,  amounted  to  the  sum  of  5^280/.     He 
also  found  that  from  the  year  1798,  when  her  father  died,  down  till  the  period 
of  her  mother's  death  in  the  month  of  September,  1828,  she  had  constantly 
resided  in  the  family  mansion,  with  her  mother  Mrs.  Ashley,  who  had  con- 
tinued during  the  whole  of  that  time  to  have  the  charge  of  her  daughter  and 
to  maintain  her.     He  further  found  that  Mrs.  Ashley,  by  will,  dated  the  14th 
of  January,  1828,  after  giving  divers  specific  bequests  to  persons  therein 
named,  and  among  the  rest,  legacies  of  6001.  each  to  her  two  step 
[*372]    ^daughters,  devised  a  freehold  messuage,  with  fifty-seven  acres  of 
land  at  Coton,  and  all  other  her  real  estate,  unto  her  two  nieces,  Eliza- 
beth Scott  and  Elinor  Wilson,  as  tenants  in  common  in  fee,  they  or  one  of 
them  permitting  the  testatrix's  daughter  Catherine  to  reside  with  Uiem,  or  one 
of  them,  and  taking  care  of  her,  and  managing  her  concerns,  so  long  as  her 
daughter  and  either  of  her  said  nieces  should  live :  all  the  rest  and  residue 
of  her  estate  and  effects  she  gave  and  bequeathed  to  certain  trustees  (whom 
she  also  nominated  her  executors,)  in  the  following  terms  :— '*  upon  trust  to 
receive  the  interest,  income,  and  dividends  which  shall  grow  due  thereon 
during  the  life  of  my  said  daughter  Catherine,  and  to  apply  the  same  in  and 
towards  the  maintenance  and  support  and  clothing  of  my  said  daughter,  or 
otherwise,  for  her  comfort  and  advantage,  in  such  way  as  they  my  said  trus- 
tees shall  think  proper,  and  without  being  liable  to  account  to  any  person  or 
persons  whatsoever  for  the  same  or  any  part  thereof ;  and  from  and  after  the 
decease  of  my  said  daughter,  upon  trust  to  pay  the  principal  of  the  said  trust 
moneys,  and  also  all  interest,  income,  and  dividends  which  shall  become  due 
during  the  life  of  my  said  daughter,  and  not  be  actually  applied  as  aforesaid" 
— to  and  foi  the  benefit  of  the  testatrix's  three  nieces,  in>  manner  therein  men- 
tioned.   The  master  found,  that  the  residue  of  Mrs.  Ashley's  estate  amount- 
ed to  about  1600/.  a  year;  that  an  annual  sum  of  1200/.  was  proper  to  be 
allowed  for  the  maintenance  of  the  lunatic  ;  and  that  the  whole  of  that  allow- 
ance ought  to  be  paid  out  of  the  income  to  arise  from  the  property  to  which 
she  was  entitled  under  her  mother's  will.     The  report  also  stated  the  affidavit 
of  the  medical  gentleman  who  had  attended  the  lunatic  for  the  last  five  and 
twenty  years,  from  which  it  appeared  that  she  had  continued  in  the  same  state 
of  mental  imbecility  from. a  very  tender  age,  and  that  no  reasonable  hope 

could  be  entertained  of  her  recovery. 
[*373]  •The  next  of  kin  of  the  lunatic  presented  a  petition  praying  a  con- 
firmation of  the  master's  report,  and  the  trustees  under  Mrs.  Ashley's 
will  presented  a  counter-petition,  praying  that  the  lunatic's  allowance  might  be 
charged  either  entirely,  or  at  least  rateably,  on  the  income  of  the  property 
which  she  derived  from  her  father. 

The  Solicitor  General  and  Mr.  Whitmarshy  for  the  trustees : — It  is  unrea- 
sonable that  the  whole  of  the  allowance  should  be  charged  on  the  property 
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derived  from  the  mother.  There  was  clearly  no  intention  on  her  part  to 
exonerate  the  paternal  estates  from  a  share  of  the  harden ;  and  as  the  lunatic 
in  the  event  of  her  recovery,  would  be  equally  entitled  to  enjoy  both,  the 
charge  ought,  in  fairness  to  be  imposed  proportionally  on  the  two  funds,  in- 
stead of  falling  wholly  upon  one.  When  Mrs.  Ashley  gave  to  her  nieces 
(who  are  no  relations  of  her  step  daughters)  whatever  might  not  be  actually 
applied  to  the  daughter's  use  she  certainly  thought  she  was  conferring  a  valu* 
able  benefit  upon  them,  and  yet,  according  to  the  principle  adopted  by  the 
master,  they  will  receive  but  a  very  small  surplus :  and  had  the  allowance 
been  only  a  little  larger,  it  would  have  swallowed  up  the  whole,  and  they 
would  have  taken  nothing.  The  effect  of  that  construction  is  to  enrich  the 
lunatic's  next  of  kin,  whom  the  testatrix  had  no  wish  to  favor,  at  the  expense 
of  the  legatees  over.  The  language  of  the  will  shows  an  intention  directly 
the  reverse :  for,  upon  the  words  as  they  stand,  if  the  daughter  had  been  sane, 
she  could  not  have  called  for  the  whole  of  the  fund,  but  only  for  so  much  as 
in  the  exercise  of  a  reasonable  discretion,  and  looking  to  her  circumstances 
and  situation  in  other  respects,  the  trustees,  or  the  court  acting  in 
their  place,  ^should  think  fit.  The  natural  inference  is,  that  the  [*d74] 
legacy  given  by  the  testatrix  towards  the  support  of  her  lunatic  daugh* 
ter,  was  only  to  be  resorted  to  as  an  auxiliary  fund,  should  the  income  from 
the  paternal  estate  prove  deficient  for  that  purpose :  a  view  which  is  confirmed 
by  observing  that  the  trustees  are  invested  with  an  unlimited  discretion ;  they 
are  not  to  be  accountable  to  any  person  whatsoever ;  and  they  will  therefore 
do  more  th&n  is  strictly  equitable,  if  they  leave  the  whole  or  a  proportional 
part  of  the  burden  to  be  borne  by  the  other  fund.  Upon  the  true  constmc- 
tion  of  the  will,  besides,  the  surplus  dividends  not  expended  in  the  mainten- 
ance of  the  daughter,  are  not  to  be  paid  over  annually  to  thb  three  nieces,  but 
are  to  accumulate  like-the  income  of  the  paternal  property,  till  Miss  Ashley's 
decease,  when  they  will  of  course  be  distributable  according  to  the  ulterior 
trusts.  In  that  view,  therefore,  even  in  the  event  of  that  lady's  recovery, 
she  can  sustain  no  possible  injury  ;  for  the  total  amount  of  the  saving  will  be 
the  same  from  whichsoever  source  they  are  derived ;  and  as  between  the 
persons  who  may  be  interested  in  her  property  after  her  death,  there  can  be 
no  preferable  equity. 

Mr.  Pepys  and  Mr.  Crombie^  for  the  next  of  kin,  contended  ihat  the  sole 
point  to  be  considered  was  what  would  be  most  for  the  benefit  of  the  lunatic, 
looking  to  the  possibility  of  her  ultimate  recovery.  That  was  the  principle 
on  which  the  Vice-chancellor  decided  in  Foljambe  v.  W%lloughhy^{a)  a  case 
which  had  a  close  application  to  the  present.  The  arrangement  proposed  by 
the  master,  by  which  the  allowance  was  to  be  entirely  paid  out  of  the  legacy  la- 
ta) 3  S.  db  St.  165.    RawUngt  t.  CMdfrap,  5  Vet.  440. 
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ken  by  the  lunatic  tinder  her  mother's  will,  was  the  most  advantageous 
[^375]  that  could  *be  made ;  since  whatever  part  of  that  legacy  was  not 
applied  to  her  maintenance,  being  given  over  in  that  event  to  others,  it 
would  be  so  much  lost  to  her.  By  charging  the  whole  allowance  on  the  ma^ 
ternal  estate,  the  income  arising  from  the  paternal  property  remained  un- 
touched, and  a  fund  might  thus  be  accumulated  out  of  the  savings,  which,  if 
the  lunatic  recovered,  would  form  a  large  addition  to  her  fortune.  It  was  true, 
that  if  she  did  not  recover  (a  possibility  which  the  court  never  contemplated,) 
this  arrangement  would  prove  beneficial  to  the  next  of  kin  and  detrimental  to 
the  legatees  :  but  that  was  a  circumstance  not  to  be  attended  to ;  for  in  ques- 
tions of  this  kind  the  court  would  not  look  to  collateral  and  contingent  inter- 
ests, whether  they  were  those  of  expectant  heirs  or  next  of  kin,  or  legatees 
over,  who  were  all  left  to  take  their  chance  alike.  If,  however,  any  favor 
were  to  b^  shown,  it  ought  rather  to  be  shown  towards  those  who  were  neariy 
related  to  the  lunatic,  than  to  strangers.  As  to  the  supposition  that  the 
savings  of  the  maternal  estate  might  accumulate  so  as  to  form  an  availaUe 
fund  in  case  the  lunatic  should  recover ;  these  would  not,  like  the  savings  of 
the  other  fund,  be  her  own  to  deal  with  as  she  pleased  ;  they  could  only  be 
applied  towards  her  support  and  clothing,  and  would  not  be  disposable  by  her 
will.  The  trustees  could  have  no  right  under  the  words  of  the  will  to  with- 
hold any  part  of  the  fund  from  the  daughter,  whether  lunatic  or  sane,  provided 
it  could  be  properly  applied  for  her  benefit ;  nor  would  the  words  relied  upon 
exempt  them  from  accounting.(a)  The  bequest  being  ''  towards"  her  daugh- 
ter's maintenance,  was  a  proof  that  the  testatrix  thought  it  might  not 
[*d76}  be  adequate,  and  *that»  instead  of  being  auxilliary,  it  was  intended  to 
be  the  primary  fund. 

The  Solicitor  General^  in  reply. 

The  Lord  Chancellor  : — [  think  the  testatrix  intended  that  this  fund 
should  be  applied,  in  the  first  instance,  for  the  maintenance,  support,  and 
clothing  of  her  daughter ; — it  might  turn  out  eventually  that  it  was  not  a  suffi- 
cient provision,  which  would  explain  the  use  of  the  word  "  towards ;" — and 
if  tliere  was  any  surplus,  she  gave  it  to  the  legatees  over.  Under  these  cir- 
cumstances, it  being  for  the  interest  of  the  lunatic,  and  not  contrary  to  the 
intention  of  the  will,  I  am  of  opinion  that  the  charge  should  be  wholly  borne 
by  the  maternal  estate.[l] 

(a)  Upon  this  point  see  HiUier  v.  HiUier,  3  Freem.  11(K  GUfbotu  v.  ikiwUy,  9  Chan.  C«.  19a 
HanUey  v.  Gilbert,  Jac.  254,  and  Thurston  v.  EsmTigton,  ib.  361,  n. 

[1]  The  gorerning  principle  in  the  management  of  the  estate  of  a  lunatic,  is  the  lunatic's  in- 
terest, not  that  of  those  who  may  have  eventual  rights  of  succession  ;  therefore  real  property  has 
been  allowed  to  be  converted  into  personal ;  and  timber  growing  on  the  land  to  be  cut  down  and 
sold."  In  the  matter  of  Saliebury,  3  Johns,  Ch.  Rep.  347.  But  there  may  be  a  difference  in  the 
case  of  an  idiot  Walworth  Ch.,  referring  to  In  re  Aehley,  said ;  **  That  was  a  case  of  lunacy,  in 
which  there  ivasji.possibiUity  of  recovery ;  so  that  the  applioation  of  the  bequest  for  the  support 
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of  the  tknglitor  would,  in  tho  ovent  of  ooeh  rooorory  be  moot  beneficial  for  her.  Bnt  in  the  case 
of  an  idiot,  where  there  is  no  pombility  of  his  being  benefitted  by  the  increase  of  his  property  be- 
yond what  is  sufficient  so  ensure  him  an  ample  support  for  life,  the  principle  upon  which  Sir  John 
Leach  acted  in  the  case  of  Foljambe  y.  WiUougkby,  does  not  apply.**  King  y.  Strongt  9  Paige, 
99.  In  Fofj0mb€  v.  Wilioughby,  S  Sim.  A.  Stu.  165.  Leach  V.  G.  held,  that  where  there  are 
two  foods  alMolntely  giyen  by  difierent  penons  for  the  maintenanee  of  an  infant,  the  interest  of  the 
infant  most  determine  which  of  the  two  funds  is  to  be  applied. 
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Where  the  huiband  purcbaees  an  estate,  but  the  whole  oonsideration  is  paid  by  the  sister  of  the 
wife,  upon  condition  that  the  estate  be  settled  to  the  use  of  the  husband  and  wife  in  tail, 
there  the  case,  though  within  the  letter  of  the  statute  of  the  11  Hen.  7,  e.  20,  is  not  within  the 
equity  of  the  statute :  and  the  alienaUon  of  the  wife,  after  the  death  of  the  husband,  is  valid. 

The  question  in  the  cause  was»  whether  an  estate  tail,  which  had  been 
vested  in  Philadelphia  Watkins,  by  a  settlement  executed  by  her  husband 
after  marriage,  was  within  the  meaning  of  the  11  Hen.  7,  c.  20,  and  32  Hen. 
8,  c.  36,  an  estate  tail  in  lands  "  of  the  inheritance  or  purchase  of  the  hus- 
band," so  as  not  to  be  barred  by  a  fine,  which  she  levied  after  her  husband's 
death. 

By  articles  of  agreement  under  seal,  dated  the  29th  of  March,  1764,  be- 
tween Elizabeth  Hughes  and  Laetitia  Hughes  of  the  one  part,  and  William 
Watkins  of  the  other  part,  Elizabeth  Hughes  and  Letitia  Hughes,  in  con- 
sideration of  the  sum  of  2480Z.  10«.,  covenanted  and  agreed  with  Watkins, 
his  heirs  and  assigns,  that  they,  Elizabeth  Hughes  and  Letitia  Hughes,  and 
the  heirs  of  Laetitia,  would,  at  the  costs  of  William  Watkins,  on  or 
[•378]  ♦before  the  24th  day  of  June,  then  next,  well  and  suflSciently  convey 
and  assure  unto  William  Watkins,  his  heirs  and  assigns,  or  to  such 
other  person  and  persons,  and  to  such  other  uses,  as  William  Watkins,  his 
heirs  and  assigns,  should  direct  and  appoint,  certain  lands,  tenements,  and  here- 
ditaments in  the  county  of  Monmouth,  called  Gelly  Vaur,  Gelly  Vach,  the 
Pant  Farm,  and  the  Packhorse,  together  with  some  other  premises  situate  in 
the  same  parish:  and  further,  that  they,  Elizabeth  Hughes  and  Letitia 
Hughes,  would,  before  the  execution  of  such  conveyance,  pay  unto  Elizabeth 
Lucas,  or  her  assigns,  the  mortgage  then  due  on  the  said  premises,  and  pro- 
cure her  to  join  in  conveying  the  lands  to  Watkins.  On  the  other  hand,  Wil- 
liam  Watkins,  for  himself,  his  heirs  and  assigns,  promised  to  pay  unto  Eliza- 

[1]  S.  C.  Taml.  447. 
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beth  Hughes  and  Letitia  Hughes  the  sum  of  M80/.  IO5.  at  or  immediately 
before  the  execution  of  the  conveyance. 

By  indentures  of  lease  and  release,  dated  the'28tE  and  29th  of  January, 
1755,  made  between  Elizabeth  Hughes  and  I^stitia  Hughes  of  the  one  part, 
and  William  "Watkins  of  the  other  part, — after  reciting  that  Watkins  had  con- 
tracted for  the  absolute  purchase  of  the  before  mentioned  premises,  at  the 
price  of  2480/.  10s.  that  it  had  been  agreed  between  the  parties,  that  he 
should  receire  the  rents  from  the  24th  of  the  preceding  June,  and  should 
from  that  day  keep  down  the  interest  on  Lucas'  mortgage  ;  that  he  had  ac* 
cordingly  been  in  possession  from  the  24th  of  June  ;  that  Elizabeth  Hughes 
and  Letitia  Hughes  had  paid  the  interest  on  the  mortgage  down  to  that  day, 
but  that  the  principle  sum  of  15001.  still  remained  due,  which  Watkins  was 
to  pay  with  part  of  the  purchase  money,  and  that  the  residue,  being  d80/. 
lOs.f  was  to  be  paid  to  the  vendors, — ^they,  Elizabeth  Hughes  and  Laetitia 
Hughes,  in  consideration  of  the  sum  of  980/.  10^.,  conveyed  the  property  to 
Watkins,  his  heirs  and  assigns  ;  and  they  covenanted  that  they  were 
seised  *of  the  premises  in  fee  simple,  free  from  incumbrances  except  [*d79] 
the  mortgage  for  1 5001. 

A  receipt  for  980/.  IO5.  was  endorsed  on  the  deed  of  release. 

By  an  indenture  dated  the  25th  of  April,  1755,  between  William  Watkins 
and  Philadelphia  his  wife  of  the  first  part,  and  Ann  Constable,  described  as 
sister  in  law  of  Philadelphia  Watkins,  of  the  second  part,  and  Thomas  Sy- 
monds  of  the  third  part.^after  reciting  that,  by  the  deeds  of  the  28th  and 
29th  of  the  preceding  January,  the  premises  therein  comprised  had  been  con- 
veyed to  Watkins  and  his  heirs,  subject  to  the  mortgage  of  1500/.,  and  that 
such  purchase  was  agreed  for  and  made  by  Watkins,  with  the  approbation  of 
the  said  Ann  Constable,  who  gave  and  advanced  him  the  said  980/.  IO9.  upon 
condition  that  such  estate  and  premises  should  be  settled  and  conveyed  to  the 
uses  thereafter  mentioned, — Watkins  conveyed  the  property  to  Symonds  and 
his  heirs,  to  the  intent  that  Ann  Constable  should,  subject  to  the  mortgage  for 
1500/.,  receive  thereout  a  rent  charge  of  30/.  per  annum  for  her  life ;  and,  as 
to  the  fee  and  inheritance,  subject  to  the  mortgage  and  rent  chaige,  to  the  use 
of  Watkins  and  Philadelphia  his  wife,  for  their  lives  and  the  h'fe  of  the  survi- 
vor, without  impeachment  of  waste  for  the  life  of  William  Watkins ;  with 
remainder  to  the  use  of  the  heirs  of  the  body  of  Philadelphia  by  Watkins  ; 
with  remainder  to  the  use  of  the  right  heirs  of  Watkins  :  and  he  further  co- 
venanted that  he  had  done  no  act  to  incumber  the  premises. 

In  1758,  1600/.  being  due  on  the  mortgage,  Ann  Constable  paid  it  off;  and 
by  indentures  of  lease  and  release,  dated  the  24th  and  25th  of  June,  1758,  the 
mortgagees  conveyed  the  premises  to  her  and  her  heirs,  as  a  security 
for  that  sum.    Watkins  and  his  wife  were  parties  *to  the  release ;    [^380j 
and  he  covenanted  for  himself  and  for  her  to  pay  the  mortgage  money 
and  interest. 

By  d^eds  of  lease  and  release,  dated  the  6lh  and  7th  of  May,  1760,  Watkins, 
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in  consideration  of  the  arrears  of  the  annuity  of  301.  and  of  the  intereat  on 
the  mortgage  then  due  to  Ann  Constable,  and  of  her  agreeing  to  pay  auma  to 
the  amount  of  900/.  for  which  she  was  then  his  surety,  conveyed  the  lands 
and  hereditaments  to  her  and  her  heirs,  subject  to  the  estate  and  interest  of 
Philadelphia,  and  the  heirs  of  her  body. 

William  Watkins  died  in  the  lifetime  of  his  wife,  leaving  several  children 
of  the  marriage  him  surviving.  Edward,  the  eldest  son,  died  in  his  mother's 
lifetime,  and  without  issue.  John,  the  second  son,  also  died  in  the  life  of  his 
mother,  but  leaving  two  daughters,  the  present  plaintiffs,  who,  upon  the  death 
of  Philadelphia,  which  happened  in  1828,  were  the  heirs  of  her  body. 

After  the  death  of  William  Watkins,  Philadelphia  Watkins,  with  the  con- 
currence of  devisees  and  executors  of  Ann  Constable,  who  had  died  previously, 
sold  various  parts  of  the  property,  and  conveyed  them  to  the  purchasers,  who 
entered  into  possession  of  the  rents  and  profits.  A  fine  had  been  levied  in  the 
18th  of  G.  3,  by  Edward  Watkins,  the  eldest  son,  by  means  of  which  it  was 
supposed  that  a  good  title  had  been  made ;  but  as  Philadelphia  was  not  a 
party  to  the  fine,  and  Edward,  who  levied  it,  was  only  heir  in  tail  expectant 
on  the  death  of  his  mother,  and  had  not  then,  and  did  not  live  to  acquire,  any 
estate  or  interest  in  the  premises,  that  fine  proved  inoperative.  To  remedy 
the  defect,  Philadelphia,  in  the  3d  of  6.  4.,  levied  a  fine  for  the  purpose  of 
barring  her  estate  tail,  and  of  efiectually  vesting  the  Unds  and  hereditaments 

in  the  several  persons  to  whom  they  had  been  conveyed. 
[*d8l]  *The  bill  was  filed  by  the  daughters  of  John  WatJiins,  claiming  to 
be  entitled  as  heirs  of  the  body  of  Philadelphia,  against  the  several 
persons,  who,  under  the  conveyances  from  Philadelphia,  had  acquired  inte- 
rests in  the  lands  and  tenemenU  comprised  in  the  deeds  of  January,  1755. 
It  charged  that*  the  whole  of  the  interest  of  the  mortgage  debt,  and  a  con- 
siderable part  of  the  principal,  had  been  paid  and  satisfied  by  the  receipt  of 
the  rents  and  profits  ;  that  the  estates  were  derived  from  William  Watkins 
the  husband  ;  and  that  the  fine  levied  by  Philadelphia  was  wholly  inoperative 
to  bar  her  estate  tail,  inasmuch  as  the  plaintififs,  who  were  at  that  time  the 
heirs  in  tail  expectant  on  her  death,  were  not  parties  to  it,  and  were  not  con- 
seiuing  to  it. 

The  defendant8,(<7)  by  their  answers,  stated,  that  the  purchase  was  made 
by  William  Watkins,  with  the  approbation  and  on  the  behalf  of  Ann  Con- 
stable, who  was  the  daughter  of  the  father  of  Philadelphia  Watkins  by  an* 
other  mother ;  that  Ann  Constable  advanced  to  William  Watkins  the  purchase 
money,  upon  condition  that  the  lands  should  be  conveyed  to  the  uses  declared 
by  the  indentures  of  the  24th  and  25th  of  April,  1755 ;  and  that  in  pursuance 
of  that  condition  the  lands  were  conveyed  to  those  uses.  They  submitted, 
therefore,  that  the  lands  were  derived  from  Ann  Constable  and  not  from 


[a)  The  argament  and  judpnent  on  a  plea  pat  in  by  lonM  of  the  defendanU,  and  which  was 
sided  on  a  point  of  form,  are  reported  in  H  Siin.  &  Stu.  590. 
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WilKain  Watkins,  and  vhat«  consequently,  the  estate  limited  to  the  wife  was 
not  a  settlement  ex  provisione  viri^  within  the  meaning  of  the  11  Hen.  7, 
c.  20. 

Mr.  Bichersteih^  Mr.  Preston^  and  Mr.  Jacobj  for  the  plaintiffs : — 
The  1 1  Hen.  7,  c.  20,  enacto,  '*  That,  if  any  woman  *which  hath  [*382] 
been,  or  hereafter  shall  have  any  estate  in  dower,  or  for  term  of  life, 
or  in  tail,  jointly  with  her  husband,  or  only  to  herself,  or  to  her  use,  in  any 
manors,  lands,  tenements,  or  other  hereditaments  of  the  inheritance  or  pur- 
c/uMse  of  her  husband^  ox  given  to  the  said  husband  and  wife  in  tail,  or  for 
term  of  life,  by  any  of  the  ancestors  of  the  said  husband,  or  by  any  other 
person  seised  to  the  use  of  the  said  husband  or  of  his  ancestors,  and  have  or 
shall  hereafter,  being  sole,  or  with  any  other  aftertaken  husband,  discontinued 
or  discontinue,  aliened,  released,  or  confirmed,  aliene,  release,  or  confirm,  with 
warranty,  &c.,  all  such  recoveries,  discontinuances,  alienations,  releases,  con- 
firmations, and  warranties  so  had  and.  made,  and  from  henceforth  to  be  had 
and  made,  be  utterly  void  and  of  none  effect."  And  it  is  afterwards  provided, 
that  the  act  "  extend  not  to  any  such  recovery  or  discontinuance  to  be  had 
where  the  heirs  next  inheritable  to  the  said  woman,  or  he  or  they,  that  next 
after  the  death  of  the  same  woman  should  have  estate  of  inheritance  in  the 
same  manors,  lands,  or  tenements,  be  assenting  or  agreeable  to  the  said  re- 
coveries, where  the  same  assent  and  agreement  is  of  record  or  inrolled." 
Our  propositions  are,  that  the  lands,  of  which  Philadelphia  Watkins  levied 
the  fine,  were  lands  of  the  purchase  of  her  husband  :  that  the  heirs  next  in- 
heritable to  her  did  not  assent  to  that  fine ;  and,  therefore,  that  it  was  "  utterly 
void  and  of  none  effect." 

By  the  articles  of  March,  1754,  William  Watkins  covenanted  for  the  abso- 
lute purchase  of  the  lands  ;  and  the  vendors  covenanted  to  pay  off  the  mort- 
gage to  which  the  lands  were  subject.  The  conveyance  in  January,  1755,  reci- 
ted the  agreement  to  purchase  the  fee  simple  at  the  price  of  2480/.  10^.,  and 
carried  the  contract  into  effect ;  but  as  the  vendors  had  not  paid  off  the  mort- 
gage, the  purchaser  retained  the  amount  of  the  debt,  and  took 
*upon  himself  the  responsibility  of  discharging  the  incumbrance.  [*383j 
He  was  the  purchaser  of  the  entire  fee  simple ;  part  of  the  price  he 
paid ;  the  remainder  of  the  purchase  nuHiey,  namely,  the  mortgage  debt,  he 
became  bound  to  pay.  Thus,  in  April,  1755,  the  lands  were  *'  of  the  pur- 
chase of  the  husband ;"  and  the  settlement  then  made,  which  gave  the  wife 
an  estate  tail  in  them,  was  a  settlement  of  lands  of  the  purchase  of  the  hus- 
band. At  the  time  of  the  execution  of  the  settlement,  the  estate  was  in  him  ; 
and  it  was  from  him  that  the  settlement  transferred  it.  If  he  had  paid  off  the 
mortgage,  could  a  doubt  have  been  raised  as  to  the  question  now  agitated  ? 
and  what  difference  is  there,  for  the  present  purpose,  between  paying  and 
becoming  bound  to  pay  ? 

It  is  true  that  980/.,  part  of  the  purchase  money,  was  advanced  by  Ann 
Constable,  a  relation  of  the  wife ;  but  that  did  not  make  the  contract  hers. 
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or  entitle  her  to  claim  the  estate.  In  iS^hmdii  v.  7\fnier,(a)  tlie  wife  joined 
with  the  husband  in  barring  an  estate  tail,  which  she  had  in  lands  of  the 
yearly  value  of  400/.,  and  a  new  settlement  was  made  under  which  she 
took  an  estate  tail  in  a  part  of  the  lands  of  the  value  of  only  150/.  a  year : 
thus  she  was,  by  parting  with  her  former  estate  tail,  a  purchaser  of  the 
latter  estate  tail ;  she  had  given  up  the  whole  in  order  to  have  a  part  re- 
settled :  yet  the  estate  limited  to  her  under  the  second  settlement  was  held 
to  be  ea?  provisione,  vtn',  and  to  be  within  the  statute.  In  Kmasion  v. 
Loyd^(b)  the  husband  and  wife  sold  the  wife's  lands,  and  laid  out  the  money 
in  the  purchase  of  other  lands,  which  were  conveyed  to  the   husband  and 

wife ;  and  though  the  whole  of  the  purchase  money  arose  from  the 
[*9S4]    wife's  property,  it  was  held  that  the  purchased  ^lands  were  within 

the  statute.  In  Stockbridge*s  cate,{c)  the  husband,  for  money  paid 
by  him,  procured  the  freehold  of  copyholds,  of  which  he  and  his  wife  were 
seised  in  fee,  to  be  conveyed  to  him  and  his  wife,  and  the  heirs  of  their 
bodies ;  the  wife  afterwards  suffered  a  recovery  of  the  lands ;  and  this  re- 
covery was  held  to  be  void  against  the  heir.  In  Piggot  v.  Palmer^{d)  lands 
purchased  for  160/.,  of  which  1401.  was  paid  by  the  wife's  father,  Were  coo*- 
veyed  to  the  husband  and  wife,  and  the  heirs  male  of  their  bodies  ;  and  her 
estate  was  held  to  be  within  the  st^iue.  The  same  construction  was  adopted 
in  Kirkman  and  Thompaan^ie)  where,  in  consideration  of  200/.  paid  by  the 
wife's  father  and  of  the  marriage,  the  father  of  the  husband  conveyed  lands 
to  the  use  of  the  husband  and  wife  and  the  heirs  of  the  wife :  yet  there  part 
of  the  value  of  the  lands  must  be  considered  as  having  moved  from  the  wife's 
family.     ViUars  v.  Beamoni.{g) 

If  the  lands  of  which  Philadelphia  Watkins  levied  a  fine,  were,  within  the 
meaning  of  the  statute,  lands  of  the  purchase  of  her  husband,  the  only  other 
question  is,  whether  the  heirs  next  inheritable  to  her  assented  to  the  fine  ? 
The  plaintiffs  were  such  heirs  in  expectancy,  when  she  levied  the  fine, 
and  such  heirs,  de  facto^  at  the  time  of  her  death  :  and  it  is  not  alleged  that 
they  ever  assented.  The  ineffectual  fine  levied  by  Edward  Welkins  in  the 
ISth  of  6.  8,  when  he  was  next  heir,  eouM  not  give  validity  to  the  fine 
which  his  mother  levied  more  than  forty  years  afterwards.   Seymour's  case  (h) 

They  were  entirely  distinct  and  independent  proceedings,  and  could 
[*985]    be  connected  with  each  other  so  as  to  *form  part  of  one  and  the  same 

transaction ;  a  circumstance  which  distinguishes  this  case  from 
Doe  V.  Wkitehead.{i)  Selwyn  v.  8elwyn.{k)  The  assent,  which  the 
statute  requires,  roust  be  an  assent  to  the  very  recovery  or  discontinuance  by 

(a)  1  Eq.  Cafl.  Ab.  220,  and  Vin.  Ab.  xiv,  555,  pi.  •25.    The  cases  on  this  point  are  collected  in 
Viner's  Ab.  vol.  xiy.  under  the  title  "  Jointress  and  Jointure." 

(b)  Palmer,  317,  Vin.  Ab.  »▼.  554,  ]rf.  92.        (c)  Cio.  El.  24,  Vin.  Ab.  xiv.  549,  in  mai^'n. 
(d)  Moore  250,  Vin.  Ab.  xiv.  551,  pi.  5.        fe)  Cro.  Jac.  474,  Vin.  Ab.  »▼.  554^  pi.  21. 
Or)  Dyer,  146.  Vin.  Ab.  »v.  550,  pi.  3.  (A)  10  Rep.  95. 

(f)2  Burr.  704.  (*)  9  Buit.1131. 
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which  the  lands  are  aliened,  and  by  the  person  who  is  at  the  time  heir.  No 
assent,  which  would  satisfy  the  requisition  of  the  autute,  could  be  given 
by  Edward  Watkins,  in  1778,  to  a  fine  which  was  not  levied  till  1822,  long 
after  his  death,  and  when  other  persons  were  the  heirs  next  inheritable. 
MadkwilianCs  case.{a)    Herring  v.  BroumSJb) 

Mr.  Tinney  and  Mr.  Wrottesley ;  Mr.  Tre^love  and  Mr.  Duckworth ;  Mr. 
PetiAerton  and  Mr.  TVcrrier,  for  the  several  defendants. 

'  In  Eyston  v.  Studd^{c)  a  husband  and  wife,  seised  in  right  of  the  wife, 
levied  a  fine  to  a  third  person,  who  rendered  the  hind  back  to  the  hua« 
band  and  wife  and  the  heirs  of  their  bodies ;    a  fine  levied  by  the  wife 
after  the  death  of  her  husband  was  held  nol  to  be  within  the  operation  of  the 
statute,  although  the  lands  wore,  within  the  words  of  the  act,  of  the  purchase 
of  the  husband  by  the  first  fine  \{d)  ^*  the  intent  of  statutes  being  more  to 
be  regarded  and  pursued  than  the  precise  letter  of  them ;  for  often  times 
things,  which  are  within  the  words  of  statutes,  are  out  of  the  purview  ol 
them,  which  purview  extends  no  further  than  the  intent  of  the  makers  of  the 
act ;   and  the  best  way  to  construe  an  act  of  parliament  is  according  to  the 
intent  rather  than  according  to  the  words.     And  the  intent  of  the  statute  of 
1 1  Hen.  7,  was  to  restrain  women  who  had  jointures  which  proceeded  origi* 
nally  from  their  husbands,  or  from  the  ancestors  of  their  husbands, 
from  ^disinheriting  or  doing  other  injury  to  the  heirs  of  their  bus*    [*386] 
bands.    Wherefore  a  man  ought  not  to  rest  upon  the  letter  of  an 
act.^    Referring  to  the  same  case,  Lord  Coke  observesy(6)  ^*  this  is  directly 
within  the  letter  of  the  statute,  and  yet  it  is  out  of  the  meaning ;  because 
the  state  of  the  land  moved  from  the  wife,  so  as  it  was  the  purchase  <^  the 
husband  in  letter,  and  not  in  meaning.**    So  here,  the  lands  in  question  were 
the  purchase  of  tlie  husband  in  letter  only,  and  not  in  meaning :  he  purchas* 
ed  nothing  but  the  equity  of  redemption ;  he  settled  nothing  but  the  equity 
of  redemption ;  and  every  shilling  that  was  paid  for  the  equity  of  redemption 
came  from  the  wife's  sister  of  the  half  blood.    There  never  wan  any  estate 
in  him,  which  he  was  at  liberty  either  to  settle  or  not.    It  is  evident  from 
the  recitals  of  the  deeds  of  April,  1755,  that  he  was,  from  the  first,  a  trus- 
tee, for  (he  purposes  of  the  proposed  settlement,  of  the  only  estate  which  ho 
at  any  time  had  in  the  lands ;  and  Ann  Constable,  as  soon  as  the  estate  was 
conveyed  to  him,  might  have  fii6d  a  bill  to  compel  him  to  execute  a  settle- 
ment pursuant  to  the  terms  of  the  agreement,  on  the  faith  of  which  she  had 
advanced  the  purchase  money.    How  can  lands  be  considered  to  have  been 
substantially  the  puichase  of  the  husband,  or  to  have  proceeded  from  him, 
when  the  money,  with  which  they  were  bought,  was  furnished  by  the  wife's 
relation,  and  furnished  on  an  express  agreement,  that  the  lands  should  not 

(41)  Hob.  338.  (*)  I  Ven.  a^S.    3  Sh#werl85. 

(c)  Plowdea,  459.    Vin.  Ab.  znr.  551,  pi.  .4  (lO  FiowdeOi  464 

(e)  Fint  InsUtute,  366,  a. 
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remain  the  property  of  the  husband,  bat  should  be  conveyed  upon  certain 
trusts  for  the  benefit  of  the  wife  and  the  heirs  of  her  body  ? 

The  statute  does  not  apply,  if  the  settlement  be  made  by  a  stranger, 
Ward  Y.  WaUhew  ;(a)  much  less,  if  the  property  be  derived,  as  is 
[*387]  the  case  here,  from  the  wife  or  *her  relations ;  nor  does  it  make 
any  difference  that  the  husband  pays  a  sum  of  money  to  the  rela- 
tions of  the  wife  from  whom  the  settlement  proceeds.  Capeland  y.  PiaUJ(ib) 
Here  there  is  still  le^s  question,  for  no  part  of  the  purchase  money  was  ad- 
vanced by  the  husband. 

It  has  been  argued  that  part  of  the  consideration  for  the  conveyance  is  to 
be  considered  as  having  moved  from  William  Watkins ;  because,  as  between 
him  and  the  vendors,  he  became  liable  to  pay  the  mortgage.  But  the  settle- 
ment extended  only  to  the  equity  of  redemption,  and  not  to  the  estate  dis- 
charged of  the  mortgage*  If  he  had  paid  off  the  mortgage,  the  security 
would  have  been  transferred  to  him,  and  he  would  have  held  it  for  his  own 
benefit.  He  had  an  indemnity  on  the  estate  itself  for  all  that  he  might  pay 
in  satisfaction  of  the  mortgage  :  whatever  he  might  so  pay  would  be  a  con- 
sideration for  which  he  would  acquire  an  interest  paramount  to  the  settlement 
of  April,  1755;  and,  consequently,  the  making  of  such  payments,  and  still 
more  the  liability  to  make  them,  could  not  be  any  part  of  the  consideration 
for  that  interest  which  was  comprised  in  the  settlement. 

The  cases  cited  on  behalf  of  the  plaintiffs  do  not  bear  out  the  proposition 
for  which  they  contend.  In  Stfmson  v.  Turner^  the  estate,  which  the  wife 
parted  with,  was  acquired  under  a  settlement  made  by  the  husband,  and  was 
ex  provisions  viri ;  all  that  the  second  settlement  did  was  to  substitute  an 
estate  tail  in  lands  of  150/.  a  year  for  an  estate  tail  in  lands  of  greater  value  : 
the  wife  relinquished  a  settlement  of  lands  which  were  of  the  purchase  or  in- 
heritance of  her  husband  for  a  settlement  of  part  of  the  same  lands : 
[*388]  the  first  settlement  being  within  the  statute,  tlie  second  also  was  *ne- 
cessarily  within  it.  Kinaston  v.  Lord  proceeded  on  the  principle, 
that  the  money  arising  from  the  sale  of  the  wife's  lands  vested  absolutely  in 
the  husband  :  so  that  the  estate,  purchased  with  it,  was  to  be  considered  as 
paid  for  by  him  alone.  The  decision  in  Stockbridge's  case  rested  on  the 
ground,  that  the  copyhold  was  completely  extinguished  by  the  enfranchise- 
ment, and  that  the  only  estate  which  the  heir  claimed  was  that  freehold  which 
the  husband  had  purchased  and  paid  for.  In  PiggoU  v.  Palmer  the  transac- 
tion took  place  before  marriage  ;  the  father  of  the  wife  paid  the  140/.  in  con- 
sideration of  the  marriage  and  of  the  settlement :  and  the  husband  was  by 
the  marriage  the  purchaser  of  the  wife's  portion.  The  same  observations 
apply  to  Kirkman  v.   Thompson^  with  this  difference  only,  that  there  the 

(a)  Cro.  Jac  153,  Vin.  Ab.  ziv.  554,  in  mai|;in. 
{b)  Jo.  254.      Cro.  Car.  344,  Yin.  Ab.  zir.  551,  pi.  6. 
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money  was  paid,  not  to  the  husband  but  to  the  husband's  father.  In  casea  of 
that  description  the  money  which  proceeds  from  the  wife,  ot  her  reIalions» 
cannot  bo  considered  as  part  of  the  price  of  the  estate  which  is  brought  into 
settlement :  it  is  paid  in  consideration  of  the  marriage. 

Mr.  Bickerstethf  in  reply,  cited  Hawkins  v.  Kempi(a)  in  support  of  the  po* 
sition  that  the  fine  levied  by  Edward  Watkins  could  not  be  deemed  an  assent 
to  the  fine  subsequently  levied  by  his  mother. 


March  9. — The  Master  of  the  Rolls  : — In  this  case,  a  woman,  seised 
in  tail  of  certain  lands  under  a  settlement  to  wh^h  the  husband  was  a  party, 
alienates  those  lands  after  the  death  of  her  husband :  and  the  material  ques- 
lion  in  the  cause  is,  whether  these  lands  are,  within  the  statute  of  the 
1 1  Hen.  7,  c.  20,  *ea?  promsione  viri  f  Being  of  opinion  that  these  [^389] 
lands  are  not  within  the  intent  of  the  statute,  it  is  not  necessary  for 
Bie  to  state  more  of  the  facts  of  this  case  than  are  necessary  to  explain  the 
xeasons  of  my  judgment. 

By  deeds  of  lease  and  release  of  the  28th  and  29th  of  January,  1755,  be- 
tween Elizabeth  Hughes  and  Lstitia  Hughes  of  the  one  part,  and  William 
Watkins  of  the  other  part, — ^after  reciting  that  William  Watkins  had  agreed 
to  purchase  the  lands  in  question  for  a  sum  of  2480/.  IO5.  and  had  entered 
upon  the  possession  on  the  24th  of  June  then  last  past,  and  was  from  that 
day  to  pay  interest  on  a  mortgage  of  1500/.  stated  to  be  charged  on  the  said 
knds,  and  was  to  pay  the  principal  of  the  mortgage  out  of  the  said  purchase 
money  of  2480/.  lOf., — the  same  premises,  in  consideration  of  the  sum  of 
980/.  IO5.  being  the  residue  of  the  purchase  money,  were,  by  Elizabeth 
Hughes  and  LaBtitia  Hughes,  conveyeci  to  William  Watkins,  his  heirs  and 
assigns,  to  the  only  proper  use  and  behoof  of  William  Watkins,  his  heirs  and 
assigns  for  ever. 

By  an  indenture  of  settlement  bearing  date  the  25th  day  of  April,  1755, 
made  between  William  Walkins  and  Philadelphia  his  wife,  of  the  first  part ; 
Ann  Constable  therein  stated  to  be  the  sister  in  law,  but  in  fact  being  sister 
of  the  half  blood,  of  the  said  Philadelphia,  of  the  second  part,  and  Thomas 
Symonds  of  the  third  part, — after  reciting  the  effect  of  ;he  indenture  of  re- 
lease of  the  29th  of  January,  1755,  and  that  such  purchase  so  made  by  Wil- 
liam  Watkins  was  agreed  for  and  made  by  him  with  tlie  approbation  of  Ann 
Constable,  who  advanced  him  the  sum  of  980/.  10^.  the  consideration  money 
for  the  purchase  thereof,  upon  condition  that  such  estate  and  premises 
should  be  settled  and  ^conveyed  to  the  uses  thereinafter  expressed —  [^390j 
it  was  witnessed  that  the  said  lands  were  thereby  conveyed  to  the 
said  Thomas  Symonds,  to  the  end,  intent,  and  purpose  that  the  said  Ann 
Constable  might  thereout  receive  an  annuity  of  30/.  for  and  during  the  term 
l>f  her  natural  life,  and  subject  tliereto,  and  to  the  said  mortgage  sum  of  1500/., 

(•)3£ait,410. 
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to  the  use  and  behoof  of  the  said  William  Watkins  and  Philadelphia  his  wife, 
for  and  during  the  term  of  their  natural  lives,  and  the  life  of  the  survivor  of 
them,  without  impeachment  of  waste  during  the  life  of  William  Watkins 
only,  and  from  and  after  the  decease  of  the  survivor  of  them,  to  the  use  of 
the  heirs  of  the  body  of  the  said  Philadelphia  by  the  said  William  Watkins 
lawfully  begotten,  and  in  default  of  such  issue  to  the  use  and  behoof  of  the 
right  heirb  of  AVilliam  Watkins  ;  and  William  Watkins  thereby  covenanted 
that  he  had  done  no  act  to  charge,  or  fncumber  the  premises.  This,  therefore, 
is  a  settlement,  not  of  the  lands  therein  mentioned,  but  of  the  equity  of  re- 
demption of  those  lands  only,  subject  to  the  annuity  of  30/.  per  annum  to 
Ann  Constable,  and  subject  to  the  mortgage  of  1500/.  and  interest.  If  Wil- 
liam Watkins  had  afterwards  paid  this  mortgage  money,  he  was  at  liberty  to 
keep  the  mortgage  on  foot  for  his  own  personal  benefit,  and  as  against  all 
persons  claiming  under  the  settlement.  The  whole  consideration  of  the 
settled  property  was  paid  by  tne  sister  of  the  wife  ;  and  though,  within  the 
letter  of  the  statute  of  11  Henry  7,  this  may  be  considered  as  a  purchase 
by  the  husband,  yet  it  is  not  a  case  within  the  equity  of  the  statute ;  the 
husband  being,  in  his  character  of  purchaser,  merely  the  instrument  of  the 
wife's  sister,  and  having  made  no  provision  whatever  for  the  wife  or  her 
issue. 

I  fully  adopt  the  principle  of  those  authorities  in  which  it  is  held  that, 

where  an  estate  is  settled  partly  in  consideration  of  the  marriage,  and 

[^391]    partly  in  consideration  *of  money  paid,  the  consideration  of  marriage 

will  prevail,[l]  and  will  bring  the  case  within  the  statute :  but  these 

authorities  have  no  application  to  this  case. 

The  bill  must  be  dismissed,  and  must  be  dismissed  with  costs. 


Palmer  v.  Scott. 

AoLLB^— 1830  ;  March  1. 

The  written  undertaking  of  one  party  will  be  enforced,  although  the  other  party  ia  not  matoally 
bound  by  writing. 

Hampson  had  received  and  disbursed  moneys  as  the  solicitor  and  agent  of 
the  plainliflf  Palmer  ;  and  in  lh)22,  on  the  occasion  of  the  sale  of  the  farm, 
called  Farley,  belonging  to  the  latter,  the  purchase  money,  amounting*  to 
upwards  of  3000/.  came  into  the  hands  of  Hampson. 

On  the  23d  of  December,  1822,  Hampson  wrote  to  Palmer  in  the  following 
terms  : — "  I  have  great  pleasure  in  informing  you  that  the  Farley  purchase  is 
now  finally  settled.  I  have  on  the  other  side  sent  you  the  particulars,  with 
the  balance  paid  to  me,  amounting  to  3261/.  I65.  I  will  endeavor  to  obtain, 
very  soon,  a  security  for  this  sum  ;  but  if  J  should  not  be  successful,  I  will 

[1]  Vide  Maptiae  v.  Tkvmpmm,  I  Baldw.  344. 
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transfer  to  you  a  mortgage  to  pay  you  41.  per  cent,  for  the  interest  of  the 
money  until  it  is  invested."  In  a  letter  of  the  14lh  of  April,  1823,  Palmer 
complained  that  he  had  received  no  document  to  show  what  had  become  of 
the  purchase  money  of  Farley,  and  pressed  for  a  statement  of  his  account. 
Hampson,  in  reply,  staled  that  he  would  be  in  London  shortly  after  Whitsun- 
tide, when  he  would  bring  with  him  a  security  for  3000/.  and  settle  the 
balance. 

Ill  June,  Mr.  Palmer  again  pressed  for  «  settlement ;  and  on  the 
17th  of  June,  Hampson  answered  as  follows  : — *'*  I  will  in  a  few  days  [*392] 
make  out  a  statement  of  the  account,  with  a  remittance  for  the  bal- 
ance, and  an  acknowledgment  that  I  have  in  my  hands  a  mortgage  deed  for 
3000/.,  with  an  undertaking  to  assign  it  to  you  when  required.  This,  I  trust, 
will  be  satisfactory  for  the  present.**  On  the  15th  of  July,  Hampson  again 
wrote  to  Palmer,  saying, — "  I  have  on  the  oth^^r  side  sent  you  an  acknowledg- 
ment of  having  the  security  of  3000/.  and  a  draft  for  361/.  I5s.  viz.  261/.  15^. 
being  the  balance  received  of  Mr.  Crawley,  in  December  last,  and  100/.  on 
account  of  the  timber." 

The  acknowledgment  was  in  the  following  words  : — "  15th  July,  1823.  I 
acknowledge  to  have  in  my  hands  a  mortgage  deed  made  by  Thomas  NicoU  . 
to  me,  of  an  estate  at  Studham  in  the  county  of  Bedford,  for  securing  the  sum 
of  3000/.  and  interest ;  and  having  received  this  sum  of  John  Sharpe  Palmer^ 
Esq.  in  December  last,  1  do  hereby  und«irtake,  when  thereto  required  by  him, 
to  execute  a  transfer  of  this  mortgage  to  him. 

"  Leonard  Hampson." 

Mr.  Palmer's  answer  was  dated  on  the  following  day,  and  was  in  these 
words : — "  I  have  this  moment  received  your  obliging  letter,  enclosing  a  draft 
on  Sir  John  Perring,  Bart.,  8haw,  Barber,  &  Co.  for  361/.  15^.  I  shall  be 
truly  glad  to  receive  a  statement  of  debtor  and  creditor,  which  you  kindly 
promise  to  send  on  your  return  home,  as  I  do  not  know  how  to  arrange  my 
accounts  till  our  affairs  are  settled." 

On  the  9th  of  August  Mr.  Palmer  wrote  to  Mr.  Hampson  as  follows  : — "  I 
have  received  this  morning  a  letter  from  my  solicitor  at  Chelmsford,  informing 
me  that  he  has  entered  into  an  agreement  for  the  purchase  of  a  small  farm 
contiguous  to  mine  in  Essex,  which  my  friends  have  recommended 
as  ^particularly  advantageous  to  the  little  property  I  possess  there.  f*393] 
It  i§  therefore  become  absolutely  requisite  to  arrange  my  affairs  with 
you,  for  which  purpose  I  intend  coming  to  Luton  either  the  latter  end  of  next 
or  the  beginning  of  the  week  following,  when  I  hope  it  will  be  convenient  to 
you  to  give  roe  an  hour  or  two  some  morning,  that  I  may  discharge  my  debts, 
and  may  be  enabled  to  form  an  idea  what  money  I  shall  have  at  my  disposal." 

This  letter  was  followed  by  another,  dated  the  13lh  of  August,  which  was 
in  these  words : — '*  As  I  have  not  received  any  answer  to  my  letter  of  Friday 
last,  I  conclude  you  are  from  home,  &c.  dec.  I  shall  not  have  3000/.  to  put 
out  on  mortgage,  as  I  shall  want  1000/.  to  pay  for  my  late  purchase  about  the 
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middle  of  September.  I  depend  upon  this,  as  the  3000/.  was  left  in  your 
hands  as  a  temporary  arrangement,  agreeable  to  your  desire.** 

Hampson  died  insolvent,  without  having  paid  the  3000/.  to  Mr.  Palmer,  and 
without  having  assigned  the  mortgage.  The  bill  was  filed  against  his  repre- 
sentatives to  compel  an  assignment  of  the  mortgage,  pursuant  to  his  under- 
taking of  the  15th  of  July,  182:i. 

Mr.  Treslove  and  Mr.  Rawlins,  for  the  plaintiff: — The  letter  of  the  15lh  of 
July  contains  an  express  undertaking  by  which  Hampson  was  bound,  unless 
Palmer  rejected  it.  Far  from  rejecting  it.  Palmer  expresses  himself  satisfied 
with  the  communication,  retains  the  undertaking,  and  acquiesces  in  the  ar* 
rangement.  It  is  true  that  he  shortly  afterwards  presses  Hampson  for  a  set- 
tlement of  accounts,  and  stales  that  he  would  not  have  the  8000/.  to  lay  out 
on  mortgage,  as  he  would  want  1000/.  to  complete  a  purchase  which 
[^394]  he  had  made.  But  *all  this  is  perfectly  consistent  with  his  having 
acceded  to  Hampton's  undertaking  to  hold  NicolPs  mortgage  as  a  se- 
curity for  the  debt  due  to  him.  Palmer.  Hampson  and  Palmer  had  other 
pecuniary  dealings  besides  the  transaction  as  to  the  3000/.  There  was  no 
intention  on  either  side  that  the  money  should  remain  permanently  in  Hamp- 
*  son's  hands ;  the  arrangement  was  merely  temporary  :  Palmer  might  at  any 
moment  call  in  the  whole  or  any  part  of  the  money  in  Hampson's  hands :  but 
so  long  as  any  part  of  the  money  remained  with  Hampson,  NicolPs  mortgage 
was  to  be  a  security  for  it.  ^ 

Mr.  Bickersteth  and  Mr.  Barber,  contra:— The  acknowledgment  inclosed 
or  contained  in  the  letter  of  the  1 5th  of  July,  was  merely  a  proposal ;  and  in 
order  to  constitute  an  agreement,  there  ought  to  have  been  an  acceptance  of 
it  in  writing,  on  the  part  of  Palmer.  An  agreement  is  not  perfect  till  both 
parties  are  bound  ;  here  Palmer  never  was  bound  ;  and  he  never  considered 
himself  bound.  The  offer  made  to  him  was,  that  he  should  become  mort- 
gagee of  Hampson's  interest  in  a  mortgage ;  to  that  offer  he  never  acceded  ; 
on  the  contrary,  before  four  weeks  had  elapsed,  he  was  pressing  Hampson  for 
a  settlement  of  accounts,  and  payment  of  the  money. 

The  Master  of  the  Rolls  : — Where  there  is  a  proposal  merely,  it  must, 
to  constitute  an  agreement,  be  accepted  by  writing :[  1 1  but  here  it  is  not  a 
proposal,  but  an  express  undertaking,  which  this  court,  will  compel  the  party 
signing  it  specifically  to  perform,  although  the  other  party  has  not  bound  him- 
self by  wriling.[2]  • 

[1]  As  to  ac^reeinent  by  letter,  see  Frith  ▼.  Lwrenet,  1  Fiige,  434.  BrUh&n  ▼.  lUytf,  4  Paige, 
17.  Thonuu  ▼.  Denng,  1  Keen,  799,  740,  aad  note  Amer.  ed.  HoUmmd  v.  £yre,  3  Sim.  4&  Stu.' 
194.    M9rUm  v.  Tewart,  3  Yo  4b  CoH.  C.  C.  67. 

(9]  In  Older  to  ettaltlish  tlie  vefidity  of  an  agreement  in  a  court  of  equity,  it  is  not  necessary  to 
show  tliat  it  was  binding  on  both  parties  at  the  tame  of  its  being  signed ;  it  is  sufficient  if  an  agree- 
ment signea  by  one  party  he  afterwards  accepted  and  acted  upon  by  the  other.  DotoeU  ▼.  Dew,  1 
Yo.  &,  Coil.  C.  C.  345.  Thomlmry  t.  BetUl,  id  554.  Balim-d  ▼.  WMer,  3  Sohm,  Cas.  6A. 
SutherUnd  ▼.  BriggB^  I  Hare,  34.  PmrkkwrH  ▼.  F»»  Carikmdt,  I  Johns.  Ch.  Rep.  SB3.  Bene* 
dUt  ▼.  Lynch,  id.  370. 
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RoLiA^ieSO ;  Maixsh  2. 

Where  tnutees  nnder  a  will  have  a  diecretion  aa  to  the  manner  of  the  application  of  the  trust  fund 
for  the  hcnefit  of  a  paitlcular  penon,  hot  no  power  to  apply  it  otherwiae  than  for  the  benefit  of 
that  cestui  que  trust  durinjr  his  life,^  interest  passes  to  his  amfnees  under  the  insolvent  act,  not« 
withstanding  a  proviso  in  the  will,  that  he  shall  not  have  power  to  sell,  mortgage,  or  anticipate 
the  income  of  the  fund. 

Robert  Pinning  the  elder,  by  his  will,  deyised  certain  real  estates  to  John 
Spieer  and  Daniel  Robertson,  and  their  heirs  and  assigns,  "  upon  trust  to  let 
and  manage  the  same,  and  receire  the  rents,  issues,  and  profits  thereof,  and 
to  pay  and  apply  the  same  rents,  issues,  and  profits  to  or  for  the  board,  lodg- 
ing, maintenance,  and  support,  and  benefit  of  my  son  Robert  Pinning  at  such 
times  and  in  such  manner  as  they  shall  think  proper,  for  and  during  the  term 
of  his  natural  life ;  it  being  my  wish  that  the  application  of  the  rents  and 
profits  for  the  benefit  of  my  said  son  may  be  at  the  entire  discretion  of  the 
said  John  Spieer  and  Daniel  Robertson,  and  the  survivor  of  them,  and  the 
heirs  and  assigns  of  sucli  survivor,  and  that  my  said  son  shall  not  have  any 
power  to  sell  or  mortgage,  or  anticipate  in  any  way  the  same  rents,  issues, 
and  profits,  or  any  rents,  issues  and  profits,  dividends  or  interests,  derived 
under  this  my  will.'* 

Robert  Pinning  the  younger  had  taken  the  benefit  of  the  act  for  the  relief 
of  insolvent  debtors  ;  and  the  bill  was  filed  by  the  assignee,  praying  that  he 
might  be  declared  entitled  to  the  rents  and  profits  of  the  devised  heredita- 
ments during  the  life  of  Robert  Pinning  the  younger. 

Mr.  Bickersteth  and  Mr.  GtrcZ/e^/one,  junior,  for  the  plaintiff: — The  mode 
of  applying  the  income  for  the  son's  benefit  is  in  the  discretion  of 
the  trustees ;  but  they  have  no  *power  to  withhold  it  from  him,  or  to  [*396] 
apply  it  otherwise  than  for  his  benefit ;  therefore,  he  takes  a  life  es- 
tate in  this  properly :  and  there  is  no  clause  in  the  will  which  makes  his 
interest  determine,  in  the  event  of  his  attempting  to  assign  or  incumber  it,  or 
of  his  becoming  a  bankrupt  or  insolvent.  The  son  being  thus  tenant  for  life 
of  the  property,  the  proviso  which  declares  that  he  shall  not  have  power  to 
sell,  mortgage,  or  anticipate  the  income,  will  not  prevent  his  life  estate 
from  passing  to  his  assignee.     Graves  v.  Dolphin,{a)  Brandon  v.  Robinson,{b) 

Mr.  Agar  and  Mr.  Parker^  contra : — The  son  can  claim  nothing  under  the 
will,  except  through  the  discretion  of  the  trustees.  He  could  not  have  com- 
pelled them,  through  the  interposition  of  this  court,  to  have  paid  him  over 
any  part  of  the  rents,  if  they,  in  the  honest  exercise  of  their  discretion, 
thought  that  it  would  be  for  his  benefit  to  keep  the  income  of  this  property 
for  some  time  out  of  his  control ;  and  the  assignee  cannot  have  a  better  right 

(a)  1  Sim.  ee.    See  also  1  Swaastoo,  481,  n.  (b)  I  Ross,  197.    18  Ves.  4S9. 

[l]S.C.Taml.396. 


397  CASES  IN  CHANCERY- 


1830.— Matthews  v.  Maude. 


than  the  insolvent  himself  would  have  had.  The  interest  of  the  son  is  only  a 
species  of  possibility,  which  will  not  pass  to  an  assignee  :  Thomas  v.  Free- 
man.{a) .  Tf  the  assignee  is  entitled,  the  discretion  of  the  trustee  is  at  an  end  ; 
that  is,  an  essential  part  of  the  devise  is  annihilated. 

The  Master  of  the  Rolls  : — The  question  in  the  cause  is,  whether  the 
testator's  son  Robert  Pinning  takes  any  estate  or  interest  under  the  will,  other 

than  by  the  exercise  of  the  discretion  of  the  trustees. 
[•397]        •Robert  Pinning  takes  a  vested  life  estate  of  which  the  trustees 

cannot  deprive  him  by  any  exercise  of  their  discretion  :  they  are 
bound  to  apply  the  rents,  issues,  and  profits  for  the  benefit  of  Robeirt  Pin- 
ning, and  their  discretion  applies  only  to  the  manner  of  the  application. 

Decree  for  the  plaintiff.[l] 


Matthews  t;.  Maude. 


&OLU— 1830  ;  March  8. 

A  testatrix  had  power  to  dbpose  by  will  of  property  which  she  enjoyed  under  the  readaary  gift 
of  her  brother ;  a  part  of  thia  property  consisted  of  7000/.  bank  stock,  which,  after  the  brother's 
death,  was  increased  by  a  bonus  to  8750/.  The  testatrix  in  her  will,  made  shortly  after  the 
bonos  was  declared,  described  the  bank  stock  as  consistiag  of  7000/.  The  court  decreed,  that 
the  8750/.  passed  by  force  of  general  expressions  which  plainly  manifested  an  intention  to  be- 
queath all  that  the  testatrix  derived  from  her  brother. 

The  residuary  clause  in  the  will  of  John  Crozier,  Esq.,  was  in  the  follow- 
ing words  : — **  All  my  remaining  moneys  and  securities  for  money,  either  in 
the  public  or  company's  funds,  or  money  on  mortgages,  or  other  security, 
and  all  my  properly  of  what  nature  and  kind  soever  and  wheresoever,  I  give 
and  bequeath  to  my  sister,  Elizabeth  Crozier,  during  her  natural  life,  yet,  so 
that  she  shall  have  powers  to  call  in  the  whole  or  any  part  of  that  property, 

(a)  2  Vernon,  563. 

[1]  So,  where  a  testator  bequeathed  a  legacy  of  400/.  to  his  executors,  upon  trust  to  pay  the 
tame  to  his  son,  in  such  smaller  or  larger  portions,  at  such  time  or  times,  and  in  such  way  or 
■nnaer,  as  they  should,  in  their  judgment  and  discretion  think  best ;  it  was  held  that  the  discre- 
HoR  of  the  executors  was  determined  by  the  insolvency  of  the  legatee,  and  that  the  legacy  vested 
in  the  assignee  of  the  insolvent  Piercy  v.  Roberts,  1  Myl.  &,  K.  4.  But,  where  a  testatrix  be- 
queathed a  share  of  her  residuary  estate  in  trust  for  her  nephew  for  life,  and  by  a  codicil,  after  reci- 
ting that  her  nephew  had  become  a  bankrupt  and  insane,  directed  the  trustees  to  apply,  during  his 
life,  the  whole  or  such  part  of  the  interest  of  the  fund,  at  such  times,  in  such  proportions,  and  in 
such  manner  for  the  maintenance  and  support  of  her  nephew,  and  for  no  other  purpose  whatsoever, 
as  they  in  their  discretion  should  think  most  expedient ;  it  was  held  that  the  nephew's  assignees 
were  not  entitled  to  any  portion  of  the  provision  made  for  him.  Twopeny  v.  Pey/on,  10  8im. 
487.  Much  relianee  seems  to  have  been  placed,  in  that  case,  upon  the  use  of  the  words  **  main- 
tenance and  support"  See  further  Lear  v.  Leggett,  post,  690,  694,  and  note  ibid.  Whitfield  v. 
PriekUtt  3  Keen,  7M,  and  a.  Ibid.  Lew€$  v.  Lew,  6  Sim.  304.  Lord  v.  Bunn^  9  Yo.  4&  Coll. 
C.  C.  98. 
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and  to  place  out  the  same  again  either  in  goverument,  bank,  or  South  Sea 
annuities,  or  in  security  on  land.  And  I  moreover  give  to  my  said  sister 
Elizabeth,  and  to  her  heirs  and  executors,  the  whole  or  any  part  of  my  said 
residuary  property,  on  condition  that  she  shall  and  do,  by  a  will  in  writing 
duly  executed  by  her,  dispose  of  such  whole  or  such  part ;  hut  if  she  shall 
decline  or  forbear  to  make  such  a  disposition  by  written  will,  then  I  direct 
that  the  whole  or  such  part  of  said  residuary  property  so  undisposed  of  by 
my  said  sister  shall,  on  her  demise,  be  divided  into  four  equal  portions  or 
parts  :  two  of  these  parts  shall  be  given  to  my  nephew  John  Crozier ;  one 
other  part  I  give  to  my  brother  Joseph  Crozier,  and  the  remaining  part  shall 
be  equally  divided  among  ray  sister  Robinson's  sons  and  daughters,  or  their 
legal  representatives." 

*The  testator  died  in  1806.  He  appointed  John  Mitchinson  [*d98] 
and  Philip  Wyatt  his  executors.    Mitchinson  alone  proved  the  will. 

The  testator  at  the  time  of  his  death  had  7000/.  bank  stock,  which  formed 
a  part  of  his  residuary  property.  The  residue  of  the  personal  estate  and 
effects  of  the  testator,  exclusive  of  this  sum  of  bank  stock,  consisted  of 
4000/.  three  per  cent,  reduced  bank  annuities,  and  34,818/.  2s.  Sd.  three 
per  cent,  consolidated  bank  annuities.  These  stocks  were  transferred  into 
or  entered  in  the  name  of  Mitchinson,  and  afterwards  of  Mitcbinson's  exe- 
cutors. 

By  the  56  G.  3,  c.  96,  which  came  into  force  on  the  26th  of  June,  1816, 
it  was  enacted,  **  that,  in  consideration  of  the  advance  of  3,000,000/.  for 
the  public  service,  the  capital  stock  of  the  governor  and  company  of  the  bank 
of  England  should  be  increased  and  extended  from  the  sum  of  11,642,400/. 
of  which  the  same  then  consisted,  to  the  sum  of  14,553,000/.,  making  an  in- 
crease or  addition  of  2,910,600/.  capital  stock  ;  and  that  the  sum  of  2,910,600/. 
capital  stock  should  be  appropriated  and  divided  amongst  the  severiil  per- 
sons, bodies  politic  and  corporate,  who  were  proprietors  of  bank  stock  on  the 
2dd  of  May,  1816,  at  the  rate  of  25/.  for  every  100/.  of  bank  stock,  which 
such  personsj  bodies  politic  and  corporate,  were  then  respectively  proprietors 
of,  or  had  standing  in  their  respective  names  in  the  books  kept  by  the  gover- 
nor and  company  for  the  entry  «nd  transfer  of  such  stock,  and  so  in  pro- 
portion for  a  greater  or  lesser  sum :  and  that  such  division  and  appropria- 
tion  should  be  placed  to  the  credit  of  the  respective  names  of  such  persona, 
bodies  politic  and  corporate,  in  the  books  of  the  governor  and  company 
accordingly ;  and  that  all  such  persons,  bodies  politic  aW  corporate, 
should,  from  the  *time  of  such  division  and  appropriation,  be  lawful-  [*399J 
ly  entitled  to  the  additional  sum  of  bank  stock  so  placed  in  or  to  the 
credit  of  their  respective  names,  and  respectively  be  entitled  to  be  paid  the 
aaroe  rate  of  dividend  thereon,  and  to  possess  and  enjoy  the  same  profits, 
privileges,  and  advantages  in  respect  thereof,  in  like  manner  to  all  intents 
and  purposes  as  they  were  entitled  to  be  paid,  possess  and  enjoy,  in  respect 
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of  the  bank  stock  which  stood  in  their  respective  naoies  on  the  23d  of  May, 
1816." 

In  pursuance  of  this  act,  the  sum  of  7000Z.  bank  stock,  which  formed  part 
of  the  residue,  was  increased  to8750Z.;  and  the  additional  1750/.  was,  oa 
the  29th  of  June,  1816,  entered  in  the  books  of  the  bank  of  England  in  the 
names  of  the  executors  of  Mitchinson. 

The  sister,  Elizabeth  Crozier,  made  her  will  on  the  16th  of  July,  1816, 
inter  alia^  in  the  following  words  : — "  And  as  to  all  such  moneys  as  now  con* 
stitute  the  residue  of  the  personal  estate  of  my  said  late  brother,  John  Cro- 
zier,  and  which,  by  virtue  of  his  will,  I  am  enabled  to  will  and  dispose  of, 
consisting  of  7000/.  bank  stock,  4000/.  3  per  cent,  reduced  hank  annuities, 
and  34,818/.  2s.  Sd.  or  thereabouts,  3  per  cent,  consolidated  bank  annuities ; 
and  as  to  all  my  own  moneys,  goods,  chattels,  and  personal  estate  and  effects 
whatsoever  or  wheresoever,  after  payment  of  my  debts  and  legacies  and  tes- 
tamentary and  funeral  expenses,  and  subject  thereunto,  I  do  hereby,  in  exer- 
cise of  every  power  in  me  vested,  or  me  hereunto  enabling,  give,  bequeath, 
limit,  and  appoint  the  same  and  every  part  thereof  respectively,  unto  George 
Robinson,  Elizabeth  Matthews,  Deborah  Richardson,  Joseph  Henderson, 
Jane  Macadam,  and  Ann  Henderson,  in  equal  shares ;  and  I  direct 
[MOO]  the  same  to  be  paid  or  transferred  to  them  the  said  George  ^Elizabeth, 
Deborah,  Joseph,  Jane,  and  Ann,  accordingly,  as  soon  after  my  de- 
cease as  conveniently  may  be." 

The  bill  was  filed  by  appointees  under  the  will  of  Elizabeth  Crozier,  and 
the  question  in  the  cause  was, — whether  the  8750/.  bank  stock  passed  by  her 
will,  or  only  the  original  7000/.  ? 

Mr.  Bickersieth  and  Mr.  Dudcworth^  for  the  plaintiffs,  contended,  that  the 
will  manifested  a  plain  intention  in  the  testatrix  to  dispose  of  every  thing 
which  constituted  part  of  the  residue  of  her  brother's  personal  estate,  or  which, 
under  his  will,  she  had  power  to  bequeath.  In  enumerating  the  particulars  of 
property  she  had  fallen  into  a  mistake :  probably  in  consequence  of  her  not 
being  aware  that  the  bank  stock  had  been  increased  by  a  boma,' which,  how* 
ever,  was  not  actually  placed  to  the  credit  of  the  testator's  estate  till  a  few 
days  after  the  right  to  it  accrued,  she  had  -stated  the  amount  of  bank  stock 
according  to  what  it  had  previously  been,  instead  of  including  in  her  estimate 
the  25/.  per  cent.,  which  had  been  lately  added  to  the  capital.  But  sucli  an 
inaccuracy  in  the  specification  of  particular  sums  would  not  prevent  the  court 
from  giving  effect  tcAhe  intention  manifested  by  the  general  tenor  of  the  be- 
quest.   Milner  v.  Milner.{a) 

The  defendants  would  probably  rely  on  the  case  of  Norris  v.  Harrisonjljb) 
where  bequests  of  1400/.  and  1400/.  bank  stock,  were  held  not  to  pass  the 
additional  capital  given  by  the  56  G.  3,  c.  96.  But  th^  decision  in  that  case 
proceeded  on  the  ground  that  the  testator  had  given  only  a  specific  iM>^unt  id 

(•)  1  Vm.  fen.  107.  (»)  3  Mad.  968. 
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the  bank  stock  ;  tliat  there  were  no  words  in  the  will  which  niamfest^ 

ed  an  intention  to  give  more  than  a  specific  sum ;  that  the  will  ^was    [*401] 

made  before  the  act  giving  the  bonus  was  passed ;  and  that  there  was 

no  ground  for  supposing  that  the  testator  meant  to  give  a  portion  of  capital 

.which  did  not  then  exist. 

For  the  defendant  it  was  argned,  that  the  testatrix  had  so  far  as  related 
to  bank  stock,  disposed  only  of  700(M.,  and  that  Norris  ▼.  fiarrigon  was  an 
authority  in  point.  It  must  not  be  inferred  that  she  would  have  disposed 
of  the  whole  87502.  bank  stock  in  the  same  way  as  she  chose  to  dispose  of  a 
much  less  sum.  The  testatrix  was  either  aware  or  not  aware  that  the  bonus 
had  been  given  by  the  act  of  parliament.  If  she  were  not  aware  of  the  cur- 
eumstance,  she  could  not  have  meant  to  give  a  thing,  of  the  existence   of 

.jf hich  she  was  altogether  ignorant :  if  she  was  aware  of  it,  the  specificatioa 
df  a  sum  of  7000i.  bank  stock,  and  the  omission  to  make  any  mention  of 
the  bonus  affocded  clear  proof  tfairt  she  meant  te  appoint  only  the  7000/. 

Thb  Mastbii  of  thb  Rolls  : — This  is  a  question  of  intention ;  and  it 
cannot  be  doubted,  firoR^  the  language  used,  that  the  testatrix  meant  to  dis- 
pose of  all  the  residuary  property  of  her  brother,  although  her  enumeratioa 
of  thai  property  was  not  correct. 


•POWTON  V.  DuMif.  1*402] 

KoLU.^183e;  Mwcba 

In  n  jMKrtneahip  deed  it  wan  ilipidntad,  thni  Um  tMtntoi's  interasC  in  the  pnitaenhip  eonceni 
after  his  death,  and  during  the  term  of  the  pejrtnerahip,  should  fo  to  such  penons  as  he  should 
hy  will  name  or  appoint,  and  in  default  of  appointment,  that  it  should  devolve  to  his  wife  ;  in 
case  of  her  death,  to  his  children  in  equal  shares  ;  and  in  case  of  the  death  of  all  his  children 
to  bis  executon  or  admmistraton :  held,  that  the  true  construction  of  this,  is  not  to  create  a 
technical  power  of  appomtment,  hat  to  reserve  to  the  testator  an  afaeohite  power  of  disposition 

,  by  will. 

The  testator  made  a  will,  not  containing  any  allusion  to  the  power,  by  which  he  gave  all  his 
estate  and  efiects  to  one  of  his  children :  held,  that  his  interest  in  the  partnership  passed  by 
this  bequest. 

By  an  indenture  dated  the  25th  of  December,  1825,  John  Dunn  and 
Joseph  Bland  agreed  to  become  partners  in  the  business  of  a  tailor,  for  a 
term  of  seven  years.  John  Dunn  was  to  bring  in  three- fourths  of  the  capi- 
tal ;  and  three-fourths  of  the  profits  were  to  be  paid  to  him,  his  executors, 
administrators,  and  assigns.  One  of  the  stipulations  contained  in  the  deed 
of  copartnership  was  in  the  following  words  ; — **  That  no  benefit  or  advantage 
shall  come  or  accrue  to  the  said  Joseph  Bland  in  case  of  the  death  of  the 
^aid  John  Dunn,  before  tKe  expiration  or  other  sooner  determination  of  the 
said  copartnership,  or  otherwise  howsoever,  or  of  or  in  any  stock  or  stocks, 
goods,  debts,  or  other  things  belonging  to  the  said  copartnership  trade ;  but 
Vol.  1.  32 
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in  case  the  said  John  Dunn  shall  happen  to  die  before  the  expiration  or 
other  sooner  determination  of  the  said  copartnership  term,  that  then  the 
said  copartnership  trade  or  business  shall  be  carried  on  by  the  said  Joseph 
Bland  for  the  residues  of  the  said  term,  for  the  benefit  of  himself  and  such 
persons  or  person  as  the  said  John  Dunn  shall  by  his  last  will  and  testament 
in  writing)  or  any  codicil  thereto,  name  and  appoint ;  and  in  default  of  such 
appointment,  for  the  benefit  of  the  widow  of  the  said  John  Dunn  ;  or  if  she 
shall  be  dead,  for  the  benefit  of  his  children,  him  surviving,  in  equal  shares, 
or  in  such  other  manner  as  shall  be  mutually  agreed  upon  between  such 
children  ;  and  in  case  of  the  death  of  all  and  every  of  the  children  of  the 
said  John  Dunn,  for  the  benefit  of  his  executors    or  administrators :  such 

persons  or  person,  or  the  said  widow,  children,  or  executors,  or  ad- 
[M03]    ministratora  of  the  said  *John  Dunn,  to  stand  precisely  in  his  place 

and  stead,  and  to  be  entitled  to  the  same  shares,  proportions,  and 
interests  in,  and  to  have  the  same  control  over  (as  to  the  management  and 
carrying  on  (the  copartnership  trade,  and  the  capital,  increase,  and  profits 
thereof,  as  by  the  terms  of  these  presents  the  said  John  Dunn  would  have 
been  entitled  to  himself,  if  livings" 

John  Dunn  made  his  will  in  the  following  words  : — ''  This  is  the  last  will, 
and  testament  of  me,  John  Dunn,  of  Bedford  street,  Covent  Garden,  in  the 
county  of  Middlesex : — I  desire  that  I  may  be  interred  in  the  burial  ground 
belonging  to  the  nearest  church  where  I  may  depart  this  life,  but  not  in  a 
vault.  I  direct  the  payment  of  all  my  just  debts,  and  funeral  and  testamen- 
tary charges  and  expenses,  i  give  to  my  dear  daughters,  Catherine  Ponton, 
and  Isabella  Rodber,  the  sum  of  50/.  each  for  mourning :  and  as  to  all  my 
freehold,  leasehold,  and  all  other  my  estate  and  elSects,  of  whatsoever  nature 
or  description  the  same  may  be  situate  and  being,  I  give,  devise,  and  bequeath 
the  same,  and  every  part  thereof,  unto  my  dear  son,  John  William  Dunn,  a 
major  in  his  majesty's  service,  his  heirs,  executors,  administrators,  and  as- 
signs, absolutely :  I  appoint  my  said  dear  son  sole  executor ;  and  hereby  re- 
voking all  former  wills  by  me  at  any  time  heretofore  made,  I  publish  and  de- 
clare this  to  be  my  last  will  and  testament,  as  witness  my  hand  and  seal  the 
11th  day  of  April,  1827.     J.  Dunn." 

He  died  a  few  days  afterwards,  leaving  his  two  daughters,  Mrs.  Ponton  and 
Mrs.  Rodber,  and  his  son,  John  William  Dunn,  surviving.  His  wife  had 
died  in  his  lifetime.     The  business  h,ad  continued,  since  his  decease,  to  be 

carried  on  under  the  provisions  of  the  deed,  and  had  been  profitable. 
{•404]        The  testator  had,  after  the  execution  of  the  •copartnership  deed, 

given  large  portions  to  bis  two  daughters,  upon  their  respective  mar- 
Tiages. 

The  bill  was  filed  by  Mrs  Ponton  and  Mr.  and  Mrs.  Rodber.  It  charged 
that  the  testator  had  not  made  any  appointment  of  his  share  of  the  business  ; 
that  he  had  not  by  his  will  referred  or  alluded  to  his  power  of  appointment ; 
and  that  he  did  not  by  his  will  execute,  or  intend  to  execute,  his  power.     It, 
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therefore,  insisted  that  his  interest  in  the  partnership,  in  default  of  such  ap- 
pointment, passed  under  the  provisions  of  the  deed  to  his  three  children  (his 
wife  having  died  in  his  lifetime,)  in  equal  shares ;  and  it  prayed  that  the 
plaintiffs  might  be  declared  entitled  to  two-tfairds  of  the  testator's  share  of  the 
partnership  trade,  stock,  and  effects,  and  to  a  like  proportion  of  the  profits 
during  the  residue  of  the  term. 

Mr.  TVnncy,  Mr.  Pembertorit  and  Mr.  Koe^  for  the  plaintiffs  : — The  interest 
of  John  Dunn  in  the  partnership  would  have  ceased  on  his  death,  had  not  the 
partnership  deed  stipulated  otherwise ;  and  by  the  words  of  that  stipulation 
the  rights  of  those  who  claim  through  him  must  be  determined.  Now  the 
stipulation  is,  that  the  business  should  be  carried  on  by  Bland,  after  the  death 
of  Dunn,  for  the  benefit  of  himself  and  such  persons  as  Dunn  should,  by  will, 
appoint ;  in  default  of  appointment,  for  the  benefit  of  Dunn's  widow ;  or,  if 
she  died,  of  Dunn's  children ;  and  in  case  of  the  death  of  all  his  children, 
for  the  benefit  of  his  executors  or  administrators  :  and  the  persons  to  whom 
the  subsequent  profits  are  thus  given,  are  to  take  also  Dunn's  share  of  the 
capital.  The  deed  amounts  to  a  settlement  of  Dunn's  interest  in  the  partner* 
ship  from  the  time  of  his  death,  on  his  widow,  or,  if  she  is  dead,  on 
his  children,  subject  to  his  power  of  *appointment,  by  which  their  [MOS] 
interests  may  be  defeated.  The  widow  is  dead ;  and  the  only  ques- 
tion therefore  is,  has  he  by  his  will  made  any  appointment  ?  The  will  does 
not  profess  to  be  an  execution  of  ^  the  power  ;  it  does  not  refer  to  the  power^ 
nor  to  the  subject  of  the  power  ;  it  is  merely  a  general  disposition  of  the  tes- 
tator's estate  and  effects.[l]  The  will,  therefore,  is  not  an  execution  of  the 
power ;  and  the  testator's  interest  in  the  partnership  must  go  to  the  persons  to 
whom,  in  default  of  appointment  by  him,  it  is  limited  by  the  deed.  It  cannot 
pass  by  the  will  as  a  part  of  the  testator's  assets,  because  it  was  only  in  the 
event  of  the  decease  of  his  wife  and  of  all  his  children  in  his  lifetin^e,  that 
the  property  in  question  was  to  go  to  his  executors  and  administrators.  In 
the  events  which  have  happened,  the  executor  is  excluded  by  the  limita-* 
tions  of  the  deed ;  and  under  those  limitations  the  children  are  entitled  to  equal 
shares. 

Mr.  Bickersteth  and  Mr.  Wakefield^  contra  :— Dunn  and  Bland  are  the  only 
parties  to  the  deed  ;  and  the  sole  object  of  it  was  to  limit  and  fix  their  res- 
pective interests  in  the  business.  They  agree  that  three-fourths  of  the  profits 
during  the  whole  continuance  of  the  partnership  shall,  notwithstanding  Dunn's 
death  before  the  expiration  of  the  term,  be  paid  to  hiui  his  executors,  or  ad- 
ministrators ;  and  to  avoid  any  doubt  which  might  have  arisen  on  the  point, 
he  stipulates  expressly  that  he  shall  have  the  right  to  dispose  by  will  of  his 
interest  in  the  business  and  profits.  The  deed  made  his  interest  in  the  future 
profits  a  part  of  his  estate  ;  and  it  must  pass  by  the  general  words  of  the  will. 
In  no  part  of  the  deed  can  a  single  phrase  be  found,  which  manifests  an  in- 

[1]  Vide  Farmer  v.  B  adfordt  3  RtUB.  354, 359,  n.  1.    BuxUm  ▼.  Buxtont  1  Keen,  753« 
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teation  on  the  part  of  Dunn  to  make  a  tettlement  of  his  interest  in  the  pari^ 
nersbip ;  his  only  object  was  to  fix  and  ascertain  his  rights  as  between 
[*406]  him  and  Bland,  and  to  secure  to  himself  and  his  legatees,  or  ^personal 
representatives,  three-fourths  of  the  profits  during  the  whole  of  the 
term.  It  would  be  extravagant  to  allege  that  there  is  any  thing  in  the  deed 
which  would  prevent  his  share  of  the  capital  from  passing  by  his  will  as  part 
of  his  general  estate  ;  and  the  future  profits  must  go  along  with  the  capital. 

The  Master  of  the  Rolls  : — It  is  true  the  words  "  name  and  appoint" 
are  used  in  the  deed ;  but  considering  the  relation  of  the  parties,  I  cannot 
understand  them  to  be  u^ed  with  a  view  to  create  a  power  of  appointment  in 
its  technical  sense,  and  to  limit  the  testator's  power  of  disposition  by  will  over 
this  part  of  his  property.  Without  this  stipulation  those  who  claimed  through 
him  would  have  had  no  title  to  share  in  the  partnership  profits  after  his  death ; 
and  it  is  a  mere  bargain  with  his  partner,  that  he  should  have  a  power  of  dis- 
position by  will,  and  if  he  died  without  a  will,  that  the  property  should  de* 
volve  to  his  family  in  the  manner  stated..  This  property  will  tlierefore  pass 
under  the  description  in  his  will,  of  "  all  other  his  estate  and  effects,  of  what- 
soever nature  or  description  .[I] 

The  bill  was  dismissed. 


[•407]  •WiNTBRTON  V.  CrAWFURD. 

Rolls.— 1830 ;  March  8. 

Semble,  Uiat  to  efieet  the  eiprcwed  Intentioa  of  the  teetator,  the  woHl  "flwhw"  may  re<seiTe  • 
difierent  sense  in  dilierent  parts  of  a  will. 

The  testator,  William  Board,  devised  the  residue  of  his  real  estate, 
subject  to  a  term  of  years,  to  trustees  and  their  heirs,  upon  trust,  as 
to  one-third  part,  to  pay  the  rents  and  profits  to  the  separate  use  of 
his  daughter,  Harriett  Bodicoate,  during  her  life,  and  from  and  after* 
her  decease,  in  trust  for  all  her  children,  in  equal  shares,  and  the 
respective  heirs  of  their  bodies ;  and  in  case  one  or  more  of  such  chil- 
dren should  die  witliout  issue,  then  as  to  his,  her,  or  their  share  or  shares, 
in  trust  for  the  survivors  or  survivor^  and  others  or  other  of  them^  share  and 
share  alike,  and  the  several  and  respective  heirs  of  the  bodies  of  such  5un;i« 
vors  or  survivor^  and  others  or  other  of  tiiem.  Then,  after  giving  the  other 
two-thirds  by  sinular  limitatioas,  to  his  daughters  Louisa  Moreton  and  Fanny 

[1]  As  to  the  comprehensiTenes,  of  these  and  simaarwovds,  see  KmdmUY.  KmdmU,  4  Rius,  360^ 
Parker  t.  Merchant,  1  Yo.  &.  Coll.  C.  C.  290.  How  a  partnenhip  is  dissolved,  see  2  Ruae.  €3  n.  2, 
342  n.  2.  What  is  stated  in  the  last  cited  note,  in  reference  to  the  determination  of  a  partnership 
hy  notice  from  one  of  the  partners,  mnst  be  understood  of  a  parnership  for  a  definite  period :  for 
where  it  is  indefinite  in  duration,  either  party  may  put  an  end  to  it  by  notice.  Nerot  v.  Burnand,  4 
Boas.  346.  Alcock  v.  7Viy2oraTamK50ti.  HaU  v.  HaU,  4  Bear.  376.  MiUt  ▼.  Thvnuu,  9  Sim.  608. 
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Boacd  respectively,  fm  life,  to  their  separate  use,  with  remainder  to  their 
children^  he  continued  his  will  in  the  following  words : — **  And  I  do  hereby 
declare  my  will  and  mind  to  be,  that,  in  case  one  or  more  of  them  the  said 
Harriett  Bodicoate,  Louisa  Moreton,  and  Fanny  Board,  shall  happen  to  die 
without  issue  of  her  or  their  body  or  bodies,  then  the  share  or  shares  of  her 
or  them  so  dying  without  issue  shall  be  in  trust  for,  and  I  do  hereby  direct  * 
limit,  or  appoint  the  same,  to  be  in  trust  for  the  survivors  or  survivor  of  them 
my  said  daughters,  for  and  during  the  natural  lives  or  life  of  such  survivors 
or  survivor,  the  same  to  be  by  the  trustees  for  the  time  being  held  and  enjoyed 
for  and  during  the  joint  natural  lives  of  such  survivors  of  my  daughters, 
in  trust  for  them  as  tenants  in  common  and  not  as  joint  tenants,  and 
the  rents  and  profits  of  the  accruing  share  or  shares,  to  *which  each  [*408] 
of  them  my  said  daughters  shall  or  may  become  entitled  of  and  in  my 
said  estates,  in  the  events  aforesaid,  to  be  for  their  and  each  of  their  sole  and 
separate  use,  and  in  such  and  the  same  manner  as  is  hereinbefore  declared 
respecting  their  original  parts  and  shares  thereof ;  and  from  and  immediately 
after  the  decease  of  the  said  survivor  of  my  said  daughters,  then  in  trust 
for  all  and  every  the  child  and  children  of  the  bodies  or  body  of  the  sur- 
mvors  or  survivor  of  my  said  daughters^  lawfully  to  be  begotten  (such  chil- 
dren taking  per  stirpes  and  not  par  capita^  the  shares  of  the  rents  and  profits, 
whereof  their  respective  parents  will,  if  living,  be  entitled  to  for  life  under 
this  my  will,)  to  be  equally  divided  between  or  among  them,  if  more  than 
one,  share  and  share  alike,  to  take  as  tenants  in  common  and  not  as  joint 
tenants,  and  the  several  and  respective  heirs  of  the  bodies  of  all  and  every 
such  child  and  children  lawfully  issuing ;  and  in  case  any  one  or  more  of 
^  such  children  shall  happen  to  die  without  issue  of  his,  her,  or  their  body  or 
bodies,  then  as  to  the  share  or  shares  of  him,  her,  or  them  so  dying  without 
bsue,  in  trust  for  the  survivors  or  survivor^  and  others  or  other  of  them,  to 
be  equally  divided  between  or  among  them,  if  more  than  one,  share  and 
share  alike,  to  take  as  tenants  in  common  and  not  as  joint  tenants,  and  the 
several  and  respective  heirs  of  the  bodies  of  such  survivors  or  svrvivor,  and 
others  or  other  of  them  ;  and  if  all  such  children  but  one  shall  happen  to  die 
without  issue  of  their  bodies,  or  if  there  shall  be  but  one  such  child,  in  trust 
for  such  suryiving  or  only  child,  and  the  heirs  of  his  or  her  body  :  and  in  de- 
fault of  such  issue,  then  in  tnist  for  my  two  nephews,  John  Board  and  Rich- 
ard Board,  for  their  lives,"  with  limitations  over  to  their  children. 

Fanny  Board  intermarried  with  Gibbs  Crawfurd,  and  died,  leaving 
children.  Afterwards  Louisa  Moreton  *died  without  issue.  Harri-  [*409] 
ett  Bodicoate  had  intermarried  with  the  Earl  of  Winterton  ;  she  had 
no  issue,  and  was  advanced  in  years.  From  the  time  of  Mrs.  Moreton's 
death,  a  moiety  of  her  third  part  of  the  rents  had  been  paid  to  Lady  Winter- 
ton  ;  and  it  had  been  considered  thai  the  remaining  moiety  belonged  to  Mrs. 
Crawfurd^s  children. 

U  be  bill  was  filed  by  Lady  Winterton  and  her  husband,  for  the  purpose. 
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among  other  things,  of  haying  it  declared  that  she  was  entitled  for  life  to  the 
whole  of  that  one-third  share  of  the  real  estate  which  had  been  given  to  Loui- 
sa Moreton. 

Mr.  Pemberton  and  Mr.  Fane^  for  the  plaintiffs. 

Mr.  Bickersteth^  Mr.  Barber,  and  Mr.  Rolfe,  for  some  of  the  defendants  : 
•  Mr.  Tinney  and  Mr.  Spurrier,  for  others  of  the  defendants  : — The  argu* 
ment  on  behalf  of  the  children  of  Mrs.  Crawfurd  was,  that  the  words  "  sunri- 
Yor  and  survivors"  necessarily  meant  in  one  part  of  the  will  "  other  and 
others,"  and  ought  therefore,  to  receive  the  same  meaning  throughout  the 
whole  of  the  instrument.  When  the  ^testator  declares  that  the  share  of  a 
daughter  dying  without  issue  should  be  '^in  trust  for  the  survivor  and  survi- 
vors of  his  daughters  during  the  natural  life  or  lives  of  such  survivor 
or  survivors  as  tenants  in  common,"  and  "  from  and  immediately  after  the  de- 
cease of  the  survivor  of  his  daughters,  in  trust  for  all  and  every  the  child 
and  children  of  the  bodies  or  body  of  the  survivors  or  survivor  of  his  daughters 

lawfully  to  be  begotten,  such  children  taking,  per  stirpes  and  not  per 
[*410]    capita,  the  *shares  of  the  rents  and  profits  whereof  their  respective 

parents  will,  if  living,  be  entitled  under  this  will,"  the  words  '*  survi- 
vors or  survivor,"  in  the  phrase  "  children  of  the  bodies  or  body  of  the  survi- 
vors or  survivor,"  must  mean  "  others"  or  •*  other ;"  for  if  they  do  not  receive 
that  construction,  it  would  follow  that,  as  Mrs.  Crawfurd  never  was  a  survi- 
ving daughter,  her  children  could  not  take,  upon  the  death  of  Mrs.  Moreton 
and  Lady  Winterton  without  issue,  the  shares  given  to  those  two  ladies  for 
life.  But  it  clearly  was  the  intention  of  the  testator  that,  in  that  event,  the  is- 
sue of  Mrs,  Crawfurd  were  to  take  ;  and  the  fund  was  not  to  go  over  to  the 
nephews,  unless  there  was  a  failure  of  issue  of  all  the  daughtws.  Since,  then 
the  words  "  survivors  or  survivor"  must  be  read  "  otliers  or  other"  in  the  gift 
by  way  of  remainder  to  the  children  of  the  surviving  daughters,  they  should 
receive  the  same  construction  in  the  gift  of  the  share  of  the  daughter  dying 
without  issue  to  the  ^*  survivors  or  survivor"  of  the  daughters ;  and  the 
children  of  Mrs.  Crawfurd  would,  upon  the  death  of  Mrs.  Moreton,  become 
entitled  to  that  moiety  of  the  income  of  Mrs.  Moreton's  share,  which  their 
mother,  if  alive,  would  have  unquestionably  taken.  It  was  apparent  that, 
throughout  the  whole  of  the  will,  the  testator  used  indiscriminately  the 
phrases  "  survivors  or  survivor,"  and  **  others  or  other." 

On  the  other  hand,  the  plaintiffs  contended,  that,  on  the  death  of  Mrs. 
Moreton  without  issue,  the  income  of  the  whole  of  her  share  went,  according 
to  the  words  of  the  will,  to  '<  the  survivors  or  survivor ,"  that  is  to  Lady 
Winterton  who  was  then  the  sole  surviving  daughter  of  the  testator  :  and  there 
was  no  reason  for  departing  from  the  natural  and  proper  meaning  of  the  words. 

On  the  contrary,  it  was  clear  that  the  testator  did  not  mean  that  any 
[•41 1]    part  of  the  share  of  a  daughter  dying  without  issue  •should  go  to  the 

children  of  a  daughter,  so  long  as  any  of  his  daughters  lived  ;  for  the 
gift  to  tlie  children  was  only  *'  after  the  decease  of  the  survivor  of  his  daugh- 
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ters.'^  If,  in  order  to  accomplish  the  general  intention  of  the  testator,  it  were 
necessary,  in  the  clause  which  followed,  to  give  to  the  words  "  survivors  or 
survivor"  the  sense  of  "  others  or  other,"  it  did  not  follow  that  they  ought  to 
receive  the  same  construction  in  a  preceding  part  of  the  will ;  especially  as 
it  was  apparent  on  the  face  of  the  instrument,  that  the  testator  distinguished 
between  "  survivors  or  survivor"  and  •*  others  or  other." 

The  counsel  for  the  nephews  contended,  that,  in  the  event  of  Lady  Win- 
tcrton's  death  without  issue,  they  would  be  entitled  to  take  the  whole  of  the 
shares  of  her  ladyship  and  Mrs.  Moreton,  to  the  exclusion  of  the  children  of 
Mrs.  Crawfurd,  because  these  children  did  not  come  within  the  description  of 
*'  children  of  the  bodies  or  body  of  the  survivors  or  survivor  of  the  testator's 
daughters ;"  and  the  words  "  survivors  or  survivor'*  ought  there  to  be  read 
literally,  and  were  not  to  be  considered  as  synonymous  with  "  others  or  other." 
But  ultimately  they  withdrew  from  the  argument,  on  the  ground  that  it  was 
premature  to  discuss  this  question  while  Lady  Winterton  was  alive. 

The  Master  of  the  Rolls  : — In  order  to  effectuate  the  intention  of  the 
testator,  the  court  sometimes  gives  to  the  word  "  survivors"  the  sense  of 
**  others."  Here  the  expressions  of  the  testator  are  too  precise  to  impute  to 
him  such  an  intention  ;[1]  and  the  suivivors  are  to  take  as  tenants  in  common 
for  life  for  their  separate  use,  which  is  wholly  inconsistent  with  the  motion 
that  the  testator  meant  that  the  children  of  a  deceased  daughter  should,  as  to 
this  third  share,  stand  in  the  place  of  their  parent. 

*It  is  true  that,  in  the  gift  over  after  the  death  of  the  surviving  [*412] 
daughter  to  the  children  of  the  survivors  or  survivor,  the  words  survi- 
vors or  survivor  may  receive  a  more  enlarged  meaning.(a)  The  intention  of 
the  testator  appears  to  have  been,  that  no  part  of  his  real  estate  should  go 
over  to  his  nephews,  except  in  the  event  of  the  failure  of  issue  of  all  his  three 
daughters  ;  and  this  intention  would  be  defeated,  if,  upon  the  death  of  Lady 
Winterton  without  issue,  which  is  stated  to  be  a  probable  event,  the  children 
of  the  deceased  sister  were  excluded.  This  question  cannot,  however,  be 
decided  during  Lady  Winterton's  life  ;  and  all  that  can  now  be  done  is  to 
declare  that  Lady  Winterton  is  entitled  for  life,  to  her  separate  use,  to  the 
one-third  share  of  the  real  estate  which  by  the  will  was  given  to  her  sister, 
Louisa  Moreton. 

(a)  See  Wilmot  v.  WilmoU  8  Ves.  10.  Davidmn  v.  Dallas,  14  Ves.  578.  Crowdtr  v.  Stone, 
3  Runell,  393.  MiUon  v.  Awdry,  5  Ves.  465.  Doe  v.  Wainwnght,  5  Temi.  Rep.  427.  [3  Ruhl 
334,  n.  1.] 

[1]  Vide  3  Myl.  Sl  Cr.  614,  n.  3.    Slade  v.  Park^  1  Yo.  6l  ColL  C.  C.  565. 
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[•413]  •Breedon  V.  Breedon. 

Rolls.— 1630 ;  Mansh  13. 

A  testator  devised  a  farm  to  his  two  sons,  with  permission  to  dispose  of  it  to  certain  persons,  if  they 

thought  proper;  but  if  it  should  not  be  sold,  he  bequeathed  it,  after  the  decease  of  either  of  his 

sons,  to  the  sonritor,  and  directed  that,  after  the  death  of  both,  H  should  be  sold,  and  the  money 

divided  equally  between  the  children  of  his  sons :  Held, 
That  the  sons  were  only  joint  tenants  for  life  with  a  power  of  sale  ; 
That  they  could  make  a  good  title,  and  give  discharges  for  the  purchase  money  ; 
That  they  were  joint  tenants  for  life  of  the  purchase  money ;  and  that,  upon  the  death  of  the  snr* 

vivor,  it  would  devolve  to  their  children. 

The  part  of  the  will  of  Dr.  Breedon,  on  which  the  question  in  the  cause 
arose,  was  in  the  following  words  : — "  And  I  give  and  bequeath  unto  my  dear 
sons  Charles  and  William  Breedon  (except  as  hereinafter  excepted,)  my  wag- 
gons, carts,  horses,  farming  stock,  hay,  corn,  &c.  at  Bere  Court  or  Flower 
Farm,  or  any  other  place  in  the  parish  of  Pangboum,  conditionally,  that  all 
horses  or  any  horse  or  mare  which  shall  have  been  in  my  service,  and  are 
more  than  fourteen  years  old,  shall  never  be  disposed  of,  nor  put  to  any  harder 
work  than  harrowing  light  land,  or  drawing  very  light  cart  loads,  or  if  lame 
or  broken  winded,  not  to  be  used  at  all,  but  to  be  well  kept  and  taken  care  of 
in  meadows  and  straw  yards ;  and  during  such  time  I  desire  that  four  shil- 
lings a  week  shall  be  paid  by  Charles  and  William  Breedon  to  an  aged  man, 
of  good  character,  for  looking  after  the  said  horses.  I  also  give  and  bequeath 
to  the  said  Charles  and  William  Breedon  the  farm  called  Flowers,  including 
Brook,  Furlong,  Herridge's  Land,  Woods,  and  Bere  Leys,  with  permission 
for  them  to  dispose  of  the  said  farm  to  my  son  John  Symonds  Breedon,  or 
next  person  in  possession  of  the  manor  of  Pangboum  and  estate  of  Bere 
Court,  if  they  think  proper  to  do  so ;  but  advise  them  to  be  very  cautious  and 
circumspect  in  this  matter,  and  to  make  due  provision  for  the  fulfilment  of 
the  above  condition  respecting  the  aged  horses  by  the  purchaser  of  the  said 
property  ;  and  in  case  my  son,  or  next  in  possession  of  the  said  manor,  should 
not  agree  to  purchase  the  same,  and  my  said  sons  Charles  and  William 

should  wish  to  let  the  said  farm,  they  may  do  so,  subject  to  the  same 
f*414]    restrictions.     And  if  the  said  farm  should  not  be  sold,  I  *bequeath 

the  same,  after  the  decease  of  either  of  my  said  sons,  to  the  survivor ; 
and  after  th^  decease  of  both,  to  be  sold  by  auction,  and  the  purchase  money 
thereof  to  be  equally  shared  between  the  children  of  the  said  Charles  and 
William  ;  and  if  they  or  neither  of  thenr\  shall  not  have  left  any  child  or  chil- 
dren, then  to  be  shared  equally  between  the  daughters  of  Henry  Breedon, 
Elizabeth  Hulme,  and  Jane  Breedon,  if  she  should  have  any. 

The  testator's  sons  Charles  and  William  entered  into  a  contract  with  their 
brother,  John  Symonds  Breedon,  for  the  sale  to  him  of  the  farm  called  Flow- 
ers, including  the  other  lands  therewith  connected  by  the  will,  subject  to  the 
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condition  as  to  keeping  the  aged  horses ;  and  the  bill  was  filed  by  them  for 
the  specific  performance  of  this  contract. 

Two  questions  were  made  :  first,  whether  Charles  and  Williams  could  give 
a  sufllicient  discharge  for  the  purchase  money  ;  and  secondly,  what  interest 
die  parties  would  respectively  take  in  that  purchase  money. 

Mr.  Pemberton  and  Mr.  Bellasisj  for  the  plaintiffs  : — A  testator  may  give  a 
fee  either  by  words  of  express  limitation,  or  by  manifesting  his  intention  to 
devise  the  lands  for  a  purpose  which  requires  that  the  devisees  should  have 
the  fee.  Here  the  property  is  devised  to  Charles  and  William,  and  they  are 
to  dispose  of  it ;  the  testator,  therefore,  must  have  meant  them  to  take  the 
fee.  If  they  take  the  fee,  they  take  it  beneficially ;  for  there  are  no  words  to 
limit  or  control  the  devise  to  them,  or  to  make  them  trustees  for  others,  except 
in  the  event  of  the  farm  not  being  sold.  The  limitations  over  to  the 
children  of  Charles  Breedon  and  William  Breedon,  *and  to  the  [Ml 6] 
daughters  of  Henry  Breedon,  Elizabeth  Hulme,  and  Jane  Breedon, 
are  only  "  if  the  farm  should  not  be  sold  :"  if  the  farm  is  sold  by  William 
and  Charles,  there  is  no  gift  of  any  interest  in  the  purchase  money  to  those 
children  or  daughters.  It  may  be  said  that  such  a  disposition  of  property  is 
somewhat  singular.  It  is,  however,  the  disposition  contained  in  this  will ;  and 
the  testator  may  have  adopted  it  from  an  anxious  desire  that  these  particular 
lands  should  be  sold  to  the  person  in  possession  of  the  manor  of  Pangboum 
and  the  family  estate.  The  gift  of  the  purchase  money  to  Charles  and  Wil- 
liam, if  the  sale  took  place  during  their  lives,  was  a  premium  to  induce  them 
to  sell. 

If  Charles  and  William  take  the  absolute  beneficial  interest  in  the  lands 
in  the  event  of  their  selling  them,  it  is  clear  that  there  can  be  no  objection 
to  the  title.  But  even  if  they  do  not  take  the  absolute  beneficial  interest, 
and  if  they  are  to  be  considered  as  mere  tenants  for  life,  with  a  power  to 
sell,  still  it  is  plain  that  the  testator  intended  that  they  should  have  an 
itnmediaie  power  of  sale ;  and  as  infants  and  persons  not  in  esse  were  to 
be  interested  in  the  purchase  money,  it  must  be  inferred,  according  to 
Sowarsby  v.  LacyJ(a)  that  Charles  and  William  were  to  have  power  to  grant 
receipts  for  the  purchase  money.  In  either  way,  therefore,  they  can  make 
a  good  litlc  to  the  purchaser. 

Mr.  BickersteUi^  for  the  purchaser : — ^The  testator  has  not  given  Charles 
and  William,  the  fee  by  words  of  legal  limiution :  he  has  given  them  only 
an  eslaic  for  life,  with  a  power  of  selling  the  property  to  certain  persons : 
and  tliere  is  no  purpose  expressed  in  the  will,  which  requires  thai 
they  should  *take  more  th;m  an  estate  for  life,  with  a  power  of  sale.  [*416] 
If  they  du  not  take  the  legal  fee,  there  is  no  pretext  for  saying  that 
they  are  entitled  absolutely  to  the  purchase  money  ;  and  even  if  the  legal 

(a)  4  Maa.  142.  Bm  olw  Doran  r.  WUtth  Vc,  3  Swanntoa,  699.  Lavt'tder  v.  Stanfm,  6  M«dd. 
46. 
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fte  were  irt  them,  they  would  be  merely  tenants  for  life  of  ihc  parchase 
money,  with  remainders  over,  in  the  same  manner  as  if  the  -lands  bad  not 
been  sold  til!  after  the  death  of  ihe  survivor.  It  would  be  absurd  to  sup- 
pose that  the  testator  meant  that  the  tenants  for  life  should  take  the  purchase 
money  absolutely,  if  they  exercised  the  power  of  sale,  when  it  is  clear 
they  were  not  to  take  ii,  if  the  sale  did  not  happen  till  after  their  death ; 
in  other  words,  that  their  liile  to  the  purchase  money  should  depend  on  their 
own  pleasure.  If  the  object  of  the  testator  had  been  to  secure  the  union  of 
these  lands  with  the  family  estate,  he  could  easily  have  made  it  imperative 
dn  Charles  and  William  to  sell  them  to  the  person  in  possession  of  the 
manor  of  Pangbourn  and  the  Bere  Cburt  property. 

Thus,  the  plainliflfs  are  merely  tenants  for  life,  with  a  power  of  sale : 
there  is  no  authority  to  them  to  sign  receipts  for  the  purchase  money; 
and  in  that  purchase  money  infants  and  persons  not  in  esse  are  or  may 
be  interested ;  the  plaintiffs,  therefore  cannot  give  the  purchaser  a  secure 
atle.(a) 
'  Mr.  Rolfe  and  Mr.  J.  Russell^  for  other  defendants. 

The  Master  of  the  Rolls  : — ^The  words  of  the  will  import  an  absolute 

power  of  sale,  if  Charles  and  William  so  think  fit,  to  the  persons 

[^417]    "described   in  the  will ;  and  consequently  Charles  and  William  are 

capable  of  giving  an  efiectual  discharge  for  the  purchase  money. 
'  It  being  in  the  option  of  Charles  and  Wi II iaor  whether  they  would  or  not  make 
sale  of  the  estate,  it  is  not  to  be  intended  that  the  testator  meant  that,  if  they 
thought  fit  to  sell  the  estate,  they  should  become  entitled  to  the  purchase  mo- 
ney for  their  own  use :  but  that,  if  they  did  not  sell  the  estate,  they  should 
tftke  only  a  limited  interest  in  it.  The  rational  construction  is,  that  all  par- 
ties were  to  take  the  same  interest  in  the  produce  of  the  estate,  if  sold  by 
them,  as  is  expressly  limited  if  the  sale  by  Charles  and  William  did  not  take 
place.  Charles  and  William  will,  therefore,  be  only  joint  tenants  for  life  of 
the  purchase  money,  with  benefit  of  survivorship  ;  with  remainders  over,  ac- 
cording to  the  provisions  contained  in  the  will,  in  case  the  estate  was  not  sold 
by  them. 

(a)  The  doctrine  on  this  subject  is  stated,  and  the  authorities  collected,  in   Sngden's  Law 
6f  Vendon  and  Purchasers,  page  498|  6th  edition. 
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•CocKEUELL  V.  Cholmeley.[1]  P*418] 

RoLL8^1830 ;  March  17. 

A  court  of  equity  relieves  against  a  defective  execution  of  a  power,  only  when  the  defect  consuts  in 

the  want  of  aome  circaoostance  in  the  manner  of  execution ;  and  it  will  lefonn  adeed  wbars  the 

intention  of  the  parties  is  mbtaken  by  the  drawer,  but  will  not  correct  an  enor  in  an  inatnunant 

occasioned  by  the  ignorance  of  the  parties  in  matter  of  law. 

In  order  to  work  confirmation,  the  party  said  to  confirm  must  know  the  law  as  well  as  the  fact 

Where  judgment  had  been  given  at  law,  that  a  power  of  sale  had  not  been  well  executed,  the  de- 
fendants at  I  aw,  claiming  under  the  alleged  execution  of  the  power,  filed  a  bill  in  equity  to  have 
the  defect  in  the  execution  of  the  power  sn|^lied,  and  the  instrument,  by  which  it  had  been  exe- 
cuted, rectified :  and  they  at  the  same  time  prosecuted  a  writ  of  error  on  the  judgment :  the  suit 
in  equity  having  been  brought  to  a  hearing.  Held, 

That  the  plaintiffii  in  equity  were  bound  to  elect  either  to  have  the  bill  dismissed  or  to  abandon  the 
writ  of  error. 

Lands  were  devised  to  a  trustee  and  his  heirs,  to  the  use  of  A.  for  life,  without  impeachment  of 
waste,  with  divers  remainders  over ;  and  a  power  was  given  to  the  trustee,  with  the  consent  of 
the  tenant  for  life  in  possession,  to  sell  the  property  or  any  part  of  it,  and  to  lay  out  the  money 
in  the  purchase  of  other  lands  to  be  settled  to  the  same  uses,  and  in  the  mean  time,  to  invest  it  In 
the  pnUie  funds,  and,  for  the  purposes  of  such  sale,  to  revdte  the  original  uses,  and  appoint  new 
uses.  A  contract  was  entered  into  for  the  sale  of  the  estate  for  13^0/.,  exclusive  of  the  timber, 
which  was  to  be  taken  at  a  valuation  ;  and,  it  being  conceived  that  the  tenant  for  life,  without  im- 
peachment of  waste,  was  entitled  to  receive  for  his  own  benefit  the  amount  of  the  valuation  of  the 
timber,  a  deed  was  executed,  by  which  he,  in  consideration  of  2448Z  conveyed  the  timber  to  the 
purchaser,  and  the  trustee,  in  consideration  of  13,4001.  conveyed  the  land  exclusive  of  the  timber. 

.  Many  yeara  afterwards,  the  tenant  for  life,  being  advised,  that  he  was  not  entitled  to  the  amount 
of  the  valuation  of  the  timber,  transferred  to  the  trustee  as  much  3  per  cent  stock  as  2448/. 
would  have  produced  at  the  time  of  the  sale.  After  the  death  of  A.  the  next  remainder  man 
though  he  had  concurred  in  proceedings.  In  which  the  fund  produced  by  the  sale  was  treated 
as  applicable  to  the  purposes  of  the  testator's  will,  brought  a  writ  of  foremedon,  and  obtained 
judgment,  on  the  ground  that  the  power  of  sale  was  not  well  executed:  Held, 

That  a  court  of  equity  could  not  relieve  against  that  judgment. 

Thb  instruments  and  transactions,  ont  of  which  this  suit  arose,  are  stated 
in  3  Ru9sell,  565,  where  the  judgment  of  Lord  Eldon,  on  the  cause  shown 
against  dissolving  the  injunction,  is  reported. 

The  letters  between  Sir  H.  C.  Englefield  and  the  purchaser,  which  had 
been  laid  before  Lord  Eldon,  and  introduced  into  the  record  by  amendment« 
were  proved  ;  and  the  cause  was  now  brought  on  to  a  hearing. 

Mr.  PembertoH  and  Mr.  Cockerell^  for  the  plaintiffs. 

*^The  questions  to  be  considered  resolve  themselves  chiefly  into    [M19] 
two :  first,  what  was  the  real  character  of  the  sale  in   17&d,  now 
sought  to  be  defeated  ?  and,  secondly,  what  is  the  effect  of  the  subsequent 
transactions^  and  especially  of  the  proceedings  in  the  year   1806,  in  giving 
validity  to  that  sale  ? 

Upon  the  first  point  it  is  observable,  that,  by  .Sir  H.  Englefield's  will,  no 
pf  rspnal  confidence  was  reposed  in  the  trustees  ;  the  powers  wete  not  con- 
fined to  them  as  individuals,  but  were  extended  to  their  heirs.  Nojrerin*- 
▼estment  of  the  produce  of  tlie  sales  was  to  be  made,  unless  with  the  con- 
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currence  ofihe  tenant  for  life,  to  whom  an  option  was  led  of  treating  that 
produce  either  as  personal  or  as  real  eatate  :  it  being  simply  the  duty  of  the 
trustees  to  see  that  an  adequate  price  was  obtained.  That  furnishes  decisive 
evidence  of  the  testotor*s  intention,  that  every  thing  should  depend  upon  the 
pleasure  of  the  person  beneficially  entitled.  The  negotiation  in  1782  for  the 
purchase  of  White  Knights,  was  carried  on  exclusively  by  Martin's  agent 
on  the  one  hand,  and  by  Sir  H.  C.  Engleficld,  the  then  tenant  for  life,  on  the 
other,  without  the  intervention  of  tbe  trustees.  The  contract  in  which  the 
treaty  terminated,  and  which  is  recited  in  the  deed  of  1783,  purported  to  be 
for  a  conveyance  of  the  land  by  the  trustees,  and  of  the  timber  by  the  ten- 
ant for  life.  In  truth,  however,  there  was  but  one  sale,  and  the  whole  form- 
ed a  single  and  entire  transaction.  If,  indeed,  any  doubt  could  remain  as  to 
the  real  nature  of  the  transaction,  that  doubt  would  be  set  at  rest  by  referr- 
ing to  the  correspondence  which  formed  the  basis  of  the  contract.  The  let- 
ters  constitute  a  complete  agreement  in  writing,  made  up  of  proposal  on  the 
one  side,  and  acceptance  on  the  other ;  and  they  at  once  supply  materials  for 

correcting  the  erroneous  recital  in  the  subsequent  conveyance,  and 
[•420]    for  explaining  and  getting  rid  of  the  •difficulty  which  was  fatal  to. 

the  case  at  law.(a)  These  letters  establish,  beyond  dispute,  that 
the  full  value,  was  given  for  the  property,  and  that  the  sale  of  the  land  and 
the  timber  was  by  one  general  contract  entered  into  by  the  tenant  for  life, 
with  the  consent  and  approbation  of  the  tnistees.  Coupled  with  the  proposi- 
tion which  immediately  followed,  they  specify  the'  terms  upon  which  the 
agreement  was  finally  concluded  with  sufficient  precision  to  be  the  foundation 
of  a  decree  for  specific  performance  ;  or,  in  another  view  to  enable  the  court  to 
reform,  according  to  the  true  intent  of  the  parties,  the  conveyance  afterwards 
executed  to  carry  the  agreement  into  effict.  The  indenture  of  1783,  there- 
fore,  must  either  be  construed  with  the  aid  of  the  lights  supplied  by  the 
correspondence,  or  the  correspondence  must  be  considered  as  forming  the 
contract  which  was  really  intended  to  be  effectuated,  and  the  conveyance 
must  be  remoulded  agreeably  to  it. 

If  these  argumenU  should  not  prevail,  slili  the  steps  taken  subsequently 
by  Six  H.  C.  Englefield, — his  re-investment,  in  1806,  of  the  produce  of  the 
sale  of  the  timber,  thereby  in  effect  adding  his  sanction  to  what  had  been 
done,  and  recognizing  it  as  entirely  an  act  of  the  trustees, — must  give  it 
complete  validity :  and  even  if  that  were  otherwise,  the  conduct  pursued  by 
the  present  defendant, — his  standing  by  while  large  sums  were  expended  by 
the  purchaser  on  improvements,  his  being  privy  to  the  measures  for  the  ap- 
pointment of  new  trustees,  and  his  receiving  to  his  own  use  a  portion  of  the 
trust  funds,  the  produce  of  the  sale, — amount  in  equity  to  such  a  con- 
firmation of  the  transaction,  that  this  court  will  not  now  suffer  it  to  be  over- 
turned. 

(a)  CMmeUy  t.  Paston,  3  Bing.  237. 
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'    Mr.  Bickersteth  and  Mr.  Lynch  appeared  for  the  defendant,  but  were  not 
called  upon  to  argue. 

*Thb  Mastbr  of  the  Rolls  :— The  late  Sir  Henry  C.  Englefield  [M2t] 
was,  under  the  will  of  his  father  entitled  as  tenant  for  life,  without 
impeachment  of  waste,  to  a  certain  mansion  house  and  lands  called  White 
Knights,  as  to  which  a  power,  of  sale,  to  be  exercised  only  at  the  request  and 
by  the  direction  of  the  person  in  possession  for  tlie  time  being,  was  given  to 
two  persons,  of  whom  laord  Cadogan  way  the  survivor.  In  1782,  Sir  Henry 
C.  Englefield,  with  the  privity  of  Lord  Cadogan,  entered  into  a  treaty  with  the 
agent  of  Sir  Byam  Martin  for  the  sale  to  him  of  the  White  Knights  property; 
and  a  contract  was  concluded  between  Sir  Henry  C.  Englefield  and  Sir  Byam 
Martin's  agent  for  the  sale  to  him  of  the  estate,  exclusive  of  the  growing  tim* 
ber,  at  the  sum  of  1 3,400/.,  and  for  the  sale  of  the  growing  timber  at  a  Taluation, 
which  amounted  to  2448Z«  This  contract  was  carried  into  effect  by  an  in- 
denture  of  bargain  and  sale,  bearing  date  the  12th  of  May,  1783 ;  and  it  being 
then  conceived,  that,  as  Sir  Henry  C.  Englefield  was  tenant  for  life,  without 
impeachment  of  waste,  he  was  entitled  to  receive  for  his  own  benefit  the 
amount  of  the  valuation  of  the  timber,  he,  in  consideration  of  the  sum  of 
2448/.  thereby  conveyed  the  timber  to  Sir  Byam  Martin  ;  and  Lord  Cadogan^ 
in  consideration  of  13,400/.,  thereby  conveyed  to  him  the  land,  exclusive  of 
the  timber. 

By  the  power  of  sale  given  to  the  trustees  under  the  will  of  Sir  Henry  En« 
glefield's  father,  the  produce  of  any  sale  was  to  be  laid  out  in  the  purchase  of 
other  land  to  be  settled  to  the  same  uses,  and,  in  the  mean  time,  was  to  be  in- 
vested in  the  funds  upon  the  same  trusts  ;  and  the  13,400/.  was  accordingly 
so  invested  by  Lord  Cadogan. 

In  the  month  of  June,  1786,  Sir  Henry  C.  Englefield,  having  dis- 
covered that  he  was  not  entitled  to  the  amount  of  *the  valuation  of  the    [*422] 
timber,  transferred  to  Lord  Cadogan  the  sum  of  3631/.  4«.  three  per 
cent,  consolidated  bank  annuities,  being  the  amount  of  stock  which  2448/* 
would  have  purchased  at  the  time  of  the  sale. 

Sir  Henry  C.  Englefield  died  without  issue  in  1822;  and  thereupon  the 
defendant  became  entitled  as  next  in  remainder  in  tail,  under  the  will  of  Sir 
Henry  Englefield's  father,  to  the  White  Knights  estate,  or  to  the  lands  or 
stock  which  should  be  purchased  with  the  price  of  the  estate.  The  defendant 
was,  during  the  life  of  Sir  Henry  Englefield,  aware  of  the  fact  that  Sir  Henry 
Englefield  had  received  the  price  of  the  timber,  and  had  afterwards  returned 
it  to  Lord  Cadogan  ;  and,  upon  application  made  to  parliament  by  Sir  Henry 
Englefield  for  authority  to  employ  part  of  the  purchase  money  of  the  White 
Knights  estate  for  some  general  purpose  under  his  father's  will,  which  had 
devised  other  considerable  estates  to  the  same  uses,  the  defendant  had  notice 
of  the  application,  as  next  in  remainder  to  Sir  Henry  Englefield  and  did  not 
oppose  it. 

After  the  death  of  Sir  Byam  Martin,  the  Duke  of  Malborough  became  the 
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purchaser  of  the  White  Knights  estate,  and,  haying  greatly  improved  it,  he 
mortgaged  it  to  the  plaintiffs,  Sir  Charles  Cockerel!,  and  Henry  Trail,  for  a 
sum  of  50,000/.  Under  a  power  of  sale,  contained  in  their  mortgage  deed, 
the  estate  was  subsequently  put  up  to  auction,  and  purchased  by  Sir  Charles 
filount  at  a  sum  of  36,000/. ;  and  he,  together  with  the  Duke  of  Malborough 
and  his  trustee,  having  joined  as  plaintiffs  with  Sir  Charles  Cockerell  and 
Henry  Trail  in  this  suit. 

In  Michaelmas  term,  1S23,  the  defendant  brought  m  writ  of  formedon  in  the 
court  of  common  pleas  to  recover  the  White  Knights  property,  upon 
[M2d]  the  ground  that  *the  power  of  sale  under  the  will  of  Sir  Henry  Engle* 
field's  fatiier  was  not  duly  executed ;  and  the  judgment  of  that  court 
was  in  his  favor.(a)  Upon  a  writ  of  error  to  the  exchequer  chamber,  this 
judgment  was  affirmed,  and  a  writ  of  error  from  the  exchequer  chamber  to  the 
house  of  lords  is  still  depending.  • 

The  present  bill  was  filed  to  restrain  the  defendant  from  proceeding  at  law 
under  the  judgment  which  he  had  obtained  in  the  common  pleas  ;  to  have  the 
benefit  of  the  contract  made  by  Sir  Henry  Englefield  with  Sir  Byam  Martin 
in  1783  ;  to  have  the  defect  in  the  execution  of  the  power  supplied  ;  and  to 
have  the  indenture  of  the  12th  of  May,  1783,  reformed  and  amended,  and 
made  conformable  to  the  contract. 

At  the  opening  of  the  cause,  it  was  insisted  for  the  defendant  that  the  plain* 
tiffs  could  not  proceed  at  law  and  in  equity  at  the  same  time,  and  that  they 
must  either  abandon  their  writ  of  error  in  the  house  of  lords,  or  dismiss  the 
present  bill.  I  was  of  that  opinion ;  and  the  plaintiffs  undertook  to  abandon 
the  writ  of  error.[l] 

(a)  This  case  is  reported  in  3  Bingham,  237,  under  the  name  of  Cholmeley  v.  Paxton. 
.  [1]  Where  a  party  claiming  to  be  entitled  to  real  estate,  but  being  uncertain  whether  hb  title 
was  a  legal  or  equitable  one,  was  proceeding  for  the  recovery  of  It  by  action  at  law,  and  bill  in 
equity  at  the  same  time :  it  was  held,  that  be  was  bound  to  elect  either  to  suspend  bis  proceedings 
at  law,  or  to  have  bis  bill  dismissed,  although  the  relief  pnyed  by  the  bill,  embracing  an  acceunt 
of  rents,  and  a  delivery  of  the  title  deeds,  was  more  extensive  than  that  which  was  sought  by  the 
action  ;  and  Lord  Cottenham  said :  "  Applicatians  to  restrain  a  party  from  proceeding  in  two  dif- 
ferent courts  at  the  same  time,  for  the  same  cause  of  suit,  are  of  two  kinds.  In  cases  of  election, 
properly  so  called,  the  application  is,  that  if  the  plaintiff  elects  to  proceed  at  law  his  bill  may  be 
dismissed  ;  and  the  order  upon  that  motion  is  not  within  the  discrotion  of  the  court.  But  thero  is 
another  class  of  cases,  which  are  not,  properly  speaking,  cases  of  election,  when  the  proceeding 
^t'  law  is  ancillary  to  that  in  equity.  There  the  form  of  the  application  is  different — that  if  the 
plaintiff  shall  elect  to  proceed  at  law,  the  suit  may  be  stayed  in  the  mean  time— for,  in  those  cases, 
the  court  has  a  discretionary  power  to  mould  the  proceedinji[S  with  a  view  to  its  own  deeroe,  and, 
Ibr  tftat  purpose  may  retain  the  bill  until  the  action  shaU  have  been  dispoeed  o(.  That  ia  the 
course  frequently  adopted  on  motions  for  an  injunction,  where  it  appears  that  there  is  a  legal  ques- 
tion to  be  tried  before  the  court  can  make  a  decree.  In  such  cases  it  is  the  constant  practice  to 
direct  that  an  action  shall  be  brought,  retaining  the  bill  in  the  mean  time.  And  upon  the  same 
principle,  If,  in  such  a  case,  the  court  found  an  action  already  commenced  which  would  ascertain 
the  legal  right,  it  would  allow  such  action  to  proceed  without  diamiaring  the  bill."  Jloyle  ▼.  1Fyim«, 
Cr.  &.  Ph.  252.  Where  a  vendor  had  conveyed  an  estate,  and  taken  a  bond  for  the  pureliaee 
inoney,  and  afterwards  sued  upon  the  bond  at  law,  and  in  equity  npon  his  equitable  lien,  Lord 
Laugdale,  M.  R.  said,  *'  that  although  a  mortgagee  was  eatiUed  to  pnime  all  his  remediee  concur* 
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The  plaintiffs  have  given  in  evidence  a  very  lon^  correspondence  between 
tlie  agent  of  Sir  liyam  Martin  and  Sir  Henry  Englefield  prior  to  the  inden*^ 
tore  of  the  12th  of  May,  1823,  for  the  purpose  of  proving  that  by  such  cor- 
respondence  a  contract  in  writing  had  been  perfected  between  Sir  Byam 
Martin  and  Sir  Henry  Englefield  for  the  purchase  of  the  estate  and  timber 
ftom  the  latter.  It  appears  to  me  that  this  correspondence  did  not  con- 
tain a  proposal  and  acceptance  of  all  the  terms  of  the  contract ;  but  it  proves 
that,  in  the  treaty,  Sir  Henry  Englefield  dealt  as  the  owner  both  of  land  and 
timber. 

•This  is  one  of  the  most  unfortunate  cases  that  ever  occurred  in  a  [*4a4] 
court  of  justice.  The  parties  concerned  in  the  transaction  complained 
of,  acted  with  the  most  perfect  fairness  and  integrity,  and,  after  an  enjojrmeni 
has  been  had  under  it  of  nearly  half  a  century,  and  after  a  transmission  of 
interests  to  other  persons,  and  great  improvemenU,  so  that  the  property  has 
become  more  than  doubled  in  value,  it  is  sought  to  be  recovered  upon  the  re* 
storation  only  of  the  original  price.  And  it  must  be  observed  that  the  trans- 
action at  the  time  worked  no  injury  to  the  defendant.  It  is  not  pretended 
that  full  justice  was  not  done  to  his  contingent  interest  in  the  price  paid ;  and 
where  all  was  just  in  substance,  he  comes  into  court  and  claims  the  pro* 
perty  upon  a  mere  mistake  of  form.  But  the  law  is  with  him  ;  and  in  the 
exercise  of  the  jurisdiction  of  a  court  of  equity,  I  am  fettered  by  precedent. 

The  plaintiffs  call  upon  this  court  to  supply  the  defect  in  the  execution  of 
the  power,  or  to  reform  and  amend  the  deed  of  the  12th  of  May,  1783.  A 
court  of  equity  will,  in  favor  of  persons  standing  in  the  situation  of  the  plain* 
tiffs,  supply  a  defect  in  the  execution  of  a  power  which  consists  in  the  want 
of  some  circumstance  required  in  the  manner  of  execution,  as  the  want  of  a 
seal,  or  of  a  sufficient  number  of  witnesses,  or  where  it  has  been  exercised 
by  a  deed  instead  of  a  will.[l]  But  here  it  is  at  law  decided,  that  there  was 
no  power  in  tiie  trustees  to  sell  the  land  without  the  growing  timber,  and  there 

rently,  yet  in  this  case  where  the  vendor  bad  taken  a  bond  to  secure  the  piurchaiie  money,  he  could 
not  be  pennitted  to  sue  at  law  and  in  equity  at  the  same  time  :  that  this  order  to  elect  would  not 
prejudice  the  plaintiff,  for  if  he  failed  in  one  remedy  he  mifht  resort  to  another."  Barker  f. 
Smmrkf  3  Beay.  64.  A  creditor  filed  a  bill  against  his  debtor  and  other  persons,  to  whom  a  jndg« 
ment  had  been  confessed  by  such  debtor,  to  set  aside  the  judgment  for  fraud,  and  obtained  an  in* 
junction  to  stay  proceedings  on  the  judgment ;  and  while  the  suit  was  pending  in  this  court,  he 
proceeded  at  law  against  his  debtor,  obtained  judgment,  and  issued  execution,  under  which  the 
debtor's  property  was  advertised  for  sale.  The  court  refused  to  dismiss  the  bill  on  the  petition  of 
the  defendanU,  but  required  the  plaintiiT  to  make  his  election  immediately,  either  to  sUy  his  ezecn* 
tion  at  law,  during  the  continuance  of  the  injunction,  or  consent  to  hare  the  injunction  dissolved ; 
and  the  plaintiff  refusing  to  make  an  election,  the  injunction  was  forthwith  dissolved.  LivingHon 
V.  JTseiis,  3  Johns.  Ch.  Rep.  234.  If  the  plaintiff  having  obtained  a  judgment  at  law,  elect  to  pro- 
eeed  on  his  judgment,  the  bill  will  be  dismissed  with  cosU ;  but  if  he  elect  to  proceed  on  the  biU,  he 
will  be  enjoined  from  proceeding  on  the  judgment  Rogert  v.  Voahwrgh^A  Johns.  Ch.  Rep.  84. 
An  order  for  the  plaintiff  to  elect  cannot  bo  obtained  until  after  the  time  for  excepting  to  the  answer 
has  ezpiied.  LeeeitUr  v.  LecnaUr,  10  Sim.  87.  WheUier  a  plaintiff  by  proceeding  after  an  ordeir 
to  elect,  is  to  be  deemed  to  have  made  an  election,  see  Ftnner  v.  Humphery,  4  Beav.  8. 
[1]  There  seems  to  be  a  transposition,  in  the  text,  of  the  words  "  deed"  and  "  wiU."    It  ap- 
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is  no  execution  by  the  trustees  of  the  power  to  sell  tlie  land  with  the  growing 

timber ;  and  I  find  no  authority  which  applies  to  this  case. 

•  With  respect  to  the  reformation  of  the  deed,  it  is  true  that  a  court  of  equity 

willy  in  favor  of  persons  standing  in  the  situation  of  the  plaintiffs,  re- 
[*425]    lieve  against  a  deed,  *which,  by  mistake  of  the  drawer,  does  not 

effectuate  the  real  intention  of  the  parties.[l  ]  But  can  it  be  said  that 
the  drawer  of  this  deed  has  mistaken  the  real  intention  of  the  parties  ?  Can 
it  be  said,  that  it  was  not  the  real  intention  of  Sir  Henry  Englefield  to  con- 
vey the  timber,  and  to  receive  the  price,  when  he  did  actually  convey  the 
timber,  and  did  receive  the  money,  and  retain  it  for  some  years  ?  Or  can  it 
be  said  that  the  trustee  did  not  mean  to  convey  the  land  alone,  without  the 
timber,  when  he  receives  the  price  of  the  land  alone,  and  permits  Sir  Henry 
Englefield  to  receive  the  price  of  the  timber  ?  And  on  the  other  hand,  must 
h  not  have  been  the  intention  of  Sir  Byam  Martin  to  take  the«  timber  by  the 
conveyance  from  Sir  Henry  Englefield,  and  to  take  the  land  alone  by  the  con- 
veyance from  the  trustee,  when  he  paid  to  the  first  the  price  of  the  timber, 
and  to  the  trustee  the  price  of  the  land  only  ? 

!  It  has  been  argued,  that  the  defendant,  being  aware  of  the  facts  of  the  case 
in  the  lifetime  of  Sir  H^nry  Englefield,  has.  by  his  silence,  and  by  being  a 
party  to  Uie  application  to  parliament,  confirmed  the  title  of  the  plaintiffs.  In 
equity  it  is  considered,  as  good  sense  requires  it  should  be,  that  no  man  can 
be  held  by  any  act  of  his  to  confirm  a  title,  unless  he  was  fully  aware  at  the 
time,  not  only  of  the  fact  upon  which  the  defect  of  title  depends,  but  of  the 
consequence  in  point  of  law ;  and  here  there  is  no  proof  tiiat  the  defendant, 
at  the  time  of  the  acts  referred  to,  was  aware  of  the  law  on  the  subject,  nor 
was  it  even  alleged  in  argument.[2] 

Upon  the  whole,  I  know  no  precedent  for  a  decree  in  favor  of  the  plaintiffs, 
and  consider  myself  bound,  therefore,  though  reluctantly,  to  dismiss  the  bill ; 
£ut,  in  such  a  case,  it  must,  of  course,  be  without  costs. 

]»ean  to  be  well  leUled  that  where  a  power  is  to  be  executed  by  will,  an  execution  by  deed 
ia  invalid.  Phipeon  v.  Turner,  9  Sim.  240,  and  note  ibid.  The  defective,  but  not  the  non-exe* 
cution,  of  a  power  ia  aided  in  equity ;  nor  is  a  defective  execution  aided  in  favor  of  a  volunteer. 
See  on  this  subject,  1  Story's  £q.  Juris.  ^  169, 176.  3  Russ.  581,  n.  1.  Schenck  v.  EUingwood^ 
3Edw.Ch.Rep.175. 

[1]  As  to  the  reformation  of  written  instruments,  see  The  Marquie  of  Breadalbane  v.  The  Mar^ 
quU  of  Chandoe,  2  MyL  db  Cr.  711, 740,  n.  1,  and  cases  there  cited.  Alexander  v.  Croebie,  Lloyd 
db  6.  149,  and  n.  a.  WUer  v.  BUehly,  1  Johns.  Ch.  Rep.  407.  Minium  v.  Seymour,  4  Johns 
Ch.  Repw  497.  The  United  Statee  v.  Monroe,  5  Mason,  59.  OiUeejpie  v.  Jlfooii,  2  Johns.  Ch.  Rep. 
565.  Petere  v.  Ooodrieh,  3  Conn.  Rep.  146.  Wheaton  v.  Wheaton,  9  Conn.  Rep.  96.  Pride  v. 
Boyee,  1  Rice's  (South  Carolina)  Eq.  Rep.  275.  Jonee  v.  Rohti  tson,  2  Mun.  187.  Long  v.  Irael, 
9  Leigh's  (Vir]pnia)  Rep.  556.  TUgkmon  v.  Tilghman'e  Exeeutore,  1  Baldw.  464.  1  Story's 
Eq.  i  152,  et  seq.  Amer.  Ch.  Dig.  Jurisdiction,  XL 
.  [2J  Vice  Gray  v.  Mwrroy,  3  Johns.  Ch.  Rep.  188.    3  Russ.  574,  n.  1. 
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•Young  v.  J^vbrbst.  [M^S] 

RoLLi.— 1830;  March  18. 

Where,  upon  a  bill  filed  by  a  abnple  contract  creditor,  the  only  ipeeklty  creditor  m  mtratned  by  in- 

j  unction  from  proceeding  In  his  action  at  law,  and  It  tuma  out  upon  the  master*!  report,  that  the 

assets  are  insufficient  to  pay  the  specialty  creditor,  the  executor  will  have  his  costs  out  of  the  as* 

sets,  but  not  the  plaintiff 
In  such  a  case  the  specialty  creditor,  though  not  a  ptrty  to  the  suit,  may  appear  at  the  hearing  tm 

further  directions  without  preaenting  a  petition,  if  the  case  which  hs  has  to  make  depanda  only 

upon  what  appears  in  the  maater'a  report. 

Thb  bill  was  filed  by  a  simple  eontmct  creditor  of  s  testator,  for  the  ad* 
ministration  of  the  assets.  An  action  had  been  brought  by  a  specially  credi- 
tor, who,  after  the  bill  filed,  was,  upon  the  application  of  the  executor,  re- 
strained from  ^proceeding  at  law.  The  common  decree  was  made  in  the 
cause  ;  and  upon  the  master's  report  it  appeared  that  there  was  no  other  spe* 
ciahy  creditor  ttian  the  plaintiff  in  the  action,  and  that  the  assets  wore  not 
sufficient  for  the  payment  of  his  debts. 

The  cause  now  coming  on  to  be  heard,  on  further  directions,  Mr.  Temple 
appeared  ior  the  specialty  creditor,  to  object  to  the  diminution  of  his  fund  by 
the  payment  of  costs  to  any  of  the  parties. 

Mr.  Barber^  for  the  plaintiff,  insisted  that  the  specialty  creditor,  not  being  a 
party  to  the  suit,  had  no  right  to  appear :  if  he  wished  to  be  heard  on  any 
point,  it  was  at  least  necessary  that  he  should  present  a  petition. 

The  Master  of  thb  Rolls  held  tliat,  if  the  specialty  creditor  had  « case 
to  make,  depending  upon  any  fact  which  did  not  appear  on  the  master's  re- 
port, he  could  not  be  heard  without  presenting  a  petition,  and  proving  that 
fact :  but  if  he  desired  to  take  advanuge  of  noUiing  except  what  was  to  be 
found  in  the  report,  a  petition  would  be  an  unnecessary  expense,  and  he  had 
a  right  to  be  heard  in  defence  of  his  interest.[l] 

Mr.  Temple  then  argued  that,  if  the  costs  of  the  suit  were  paid  out 
of  the  estate,  they  would  in  effect  be  borne  by  *the  specialty  creditor,  [•427] 
whose  demand  the  assets  were  not  sufficient  to  pay.  To  him  the 
suit  had  produced  nothing  but  delay ;  he  had  been  content  to  assert  his  rights 
at  law  ;  he  had  not  called  for  the  intervention  of  a  court  of  equity :  why  then 
should  he  pay  for  proceedings  altogelher  useless,  which  others  had  instituted 
with  a  view  to  their  own  benefit,  and  to  his  detriment. 

Mr.  Barber^  contra:  — The  simple  contract  creditors  had  no  means  of  being 
acquainted,  before  the  institution  of  the  suit,  with  the  amount  of  the  assets ; 
it  is  only  by  the  proceedings  in  the  master's  office  that  their  amount  has  been 
ascertained :  the  specially  creditor  has  ihc  sole  benefit  of  what  has  been 
done  ;  the  account,  which  has  been  taken,  shows  to  what  funds  he  is  entitled ; 
and  by  this  suit  these  funds  are  put  into  his  possession.     In  Lechmere  y.  Bra^ 

[I]  Vide  Bozan  v.  BoUand,  ante  69. 
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zier.ia)  the  suit  was  instituted  by  the  simple  contract  creditors ;  the  assets 
turned  opt  to  be  insufficient  for  the  paynient  of  the  specialty  debts  ;  yet  tho 
plaintiffs  had  their  costs  out  of  the  fund. 

Mr.  Wood,  for  the  executors,  submitted  that,  as  the  suit  was  not  collusive, 
the  executors  ought  to  have  their  costs. 

The  Mastbr  op  the  Rolls  said,  that,  as  the  suit  did  not  appear  to  be  col- 
lusive, the  executor  was  entitled  to  his  costs  out  of  the  assets,  but  was  of 
opinion  that  the  asseU  ought  not  to  be  further  diminished  by  the  payment  of 
the  costs  of  the  plaintiff.[l] 

It  appearing,  however,  that  there  was  a  probability  of  further  assets  being 
realized,  it  was  referred  back  to  the  master  to  conunue  the  accounts.[2] 


[*428]  *HAR]lIfiON  V.  C0URTAULD.(6) 

1830 ;  March  15. 

In  equity,  an  objection  to  the  competency  of  a  witneM  is  not  WMved  by  cron-ezamination. 

The  plaintiff  offered  to  read  the  evidence  of  a  defendant  who  had  dis- 
claimed, but  to  whose  competency  there  was  a  valid  objection;  it  being 
apparent  on  the  bill  itself  ihal  he  had  an  interest  in  the  success  of  the  plain- 
tiff. The  principal  defendant  had  cross-examined  him  on  the  merits  at  great 
length. 

[1]  Vide  Rov^Umd  v.  Tueleer,  )>b«t,  635. 

{2]  In  «  suit  by  a  simple  contract  creditor,  whose  ilebt  was  secared  by  a  deposit  of  deeds  by 
way  of  equitable  mortgage,  against  the  executors  and  devisees  of  the  debtor,  the  mortgaged  pre- 
mises were  sold,  and  were  not  sufficient  to  pay  the  plainttfTs  debt ;  and  the  general  assets  of  the 
testator  were  insufficient  to  pay  his  debts  and  the  costs  of  the  suit ;  It  was  held  that  the  plaintiff 
as  equitable  mortgagee  was  entittod  to  the  proceeds  of  the  sale  of  the  mortgaged  premises,  and 
the  executors  of  the  testator  were  entitled  to  retain  in  full  oat  of  the  general  assets,  the  debts 
owing  to  them  by  the  testator,  and  that  the  residue  of  the  assets  should  be  applied  in  the  following 
order : — in  payment, — ^first,  of  the  costs  of  the  executora,  as  between  solicitor  and  client ;  second- 
ly, of  the  costs  of  the  plaintiff  (including  those  of  the  purchaser,  which  the  plaintiff  was  ordered 
to  pay) ;  thirdly,  of  the  costs  of  the  defendants  beneficially  entitled  under  the  devise ;  and  fourthly, 
of  the  debts  remaining  due  to  the  plaintiff  and  the  other  crediton.  Tipping  ▼.  Power,  1  Hare, 
405.  In  an  administration  or  creditors  suit  against  an  exeoutor  becoming  bankrupt  or  insolvent, 
and  who  is,  at  the  same  time,  indebted  to  the  estate  of  his  testator,  the  costs  of  the  executor  in- 
curred before  his  bankruptcy  or  insolvency,  will  be  set  off  against  his  debt ;  and  the  costs  of  the 
same  executor  incurred  in  the  proper  performance  of  the  duties  of  his  trust,  after  his  bankruptcy 
or  insolvency^  will  >be  allowed  out  of  the  estate.    Samuel  ▼.  Jonea^  3  Hare,  246. 

(a)  1  Ross.  72. 

(6)  PiooTT  «.  Croxall. 

The  suit  was  instituted  by  parties  claiming  under  a  will,  to  set  aside  a  subsequent  codicil,  on 
the  ground  that  the  testator  was  not  of  sound  and  disposing  mind  when  he  executed  it.  In  sup- 
port  of  the  codicil  the  defendants  had  examined  several  witnesses  who  took  legacies  under  it :  and 
the  plaintiff  had  crosB-«xamined  these  witnesses  on  the  merits.  Their  competency  was  objected- 
to  on  the  ground  of  interest ;  and  it  was  insisted  for  the  defendants,  that  the  plaintiffi,  by  cross- 
examining  them,  had  waived  the  objection. 

Mr.  Heald  and  Mr.  WiUih  for  the  defendants. 
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Mr.  Pembertcn  objected  to  his  competency ;  and,  to  prove  that  the  ob- 
jection was  not  waived  by  the  cross-examination,  cited  Moorhouse  t.  De 
Passou,{a) 

*Mr.  Bickersteth  contended  that  here  the  fnct  of  interest,  out  of   [*429] 
which  the  objection   arose,  was  apparent  on  the  record ;  notwith- 
standing which  the  defendant,  wilb  full  knowledge  of  the  objection, 
had  cross-examined  ♦the  witness,  not  merely  to    rebut  the  plain-    [*430] 
tiff's  case,  but  to  prove  the  defence. 

Thb  Mast£R  of  the  Rolls  held,  thai  the  evidence  could  not  be  read.[l] 

The  faist,  out  of  which  the  objection  ariees,  was  well  known  to  the  plaintifi  at  the  time  of  the 
examination  ;  they  do  not  chooee  to  rely  on  the  objection,  but  they  nft  the  witneBoes,  as  if  they 
were  in  all  respects  competent.  In  Moorhouse  ▼.  De  Pasoou,  the  interest  which  disqualified  arose 
ont  of  a  particular  agreement  between  the  witness  and  the  defendant ;  and  the  judgment  of  Sir 
'William  Grant  proceeded  on  the  ground,  that  the  objection  was  not  known  to  the  (daintiff.  "  The 
waiver,*'  says  he,(t)  "  arises  from  pursuing  the  examination  after  the  objection  to  the  competency 
of  the  witness  is  known ;  but  it  is  difficult  to  see  how  an  uuknown  objection  can  be  waived."  In 
The  Corporation  of  Sutton  Coldjield  v.  WiUon^X)  the  interest  which  disqualified  was  of  a  notori- 
ous character ;  and,  accordingly,  the  objection  was  held  to  be  waived  by  crosB-examination. 

Mr.  Titimey  and  Mr.  RuooeU,  contra. 

It  is  not  enough  that  the  plaintiff  knows  or  sospeots  that  the  witness  is  interested ;  he  must 
have  from  the  witness  himself  an  admission  of  the  existence  *of  the  interest,  or  he  must  have 
proof  of  it  upon  articles  exhibited  after  publication  passed :  and  as  he  is  ignorant  what  answers 
are  given  to  the  several  interrogatories  till  publication  is  passed,  he  cannot  till  then  know  whether 
there  is  a  sufficient  ground  for  objecting  to  the  competency  of  the  witnesses.  He  cannot  safely 
omit  to  cross-examine,  because,  it  may  turn  out  that  the  witness  has  denied' all  interest ;  and  the 
party  cannot  be  sure  that  he  could  afterwards  show  this  denial  to  be  false.  The  point  was  care- 
fully considered  by  the  barons  of  the  exchequer  in  Seott  v.  Fenwick  i.^i  and  they  laid  down  the 
rule  in  the  following  words : — **  The  rule  of  evidence  in  equity  ought  to  be  analogous  to  the  courts 
of  law.  When  the  interrogatories  are  drawn,  it  is  impossible  for  the  party  to  know  what  answer 
the  witness  will  give  to  them ;  consequently  thero  is  no  opportunity  of  stopping  in  the  course  of 
the  cross-examination,  and  of  ujging  the  objection,  till  after  the  depositions  aro  published,  and  the 
evidence  comes  to  be  read  in  court.  Then,  if  the  party  permits  the  evidence  to  be  read,  he  thereby 
waives  the  objection  to  the  competency  of  the  witness  ;  but,  if  he  uses  the  first  opportunity  that 
offers,  by  urging  it  at  the  hearing  beforo  the  evidence  is  read,  it  ought  to  be  admitted  and  to  pra- 
TaU." 

In  The  Charitable  Corporation  v.  5tflfon,(ii)  the  objection  to  the  competency  of  a  witness  was 
held  to  have  been  waived  by  '*  such  of  defendants  as  had  cross-examined  him  and  had  thought 
proper  to  road  his  deposition.'* 

Sir  John  Leach,  Vice-Chanoellor,  njected  the  evidence. 

(t)  19  Ves.  435.  {%)  I  Vernon,  254.  (4)  Gwillim,  1255. 

(U)  2  Atk.  403.  See  akm  Bhnd  v.  The  Arehbiehnp  of  Armagh^  3  Bro.  P.  C.  520^  l\>ml 
edit  There  the  objection  went,  not  to  the  competency,  but  to  the  credibility  of  the  witaessed  ; 
and  their  depositions  had  been  road  without  objection. 

(a)  19  Ves.  433.    Cooper,  300. 

[1]  By  the  Revised  Statutes  of  New  York,  (vol.  2,  p.  109,  $  89,  2nd  ed.)  "  The  respectivo 
parties  and  their  counsel,  may  be  present  at  the  examination  of  any  witness,  produced  beforo  a 
Vice-Chanoellor,  or  an  examiner,  or  under  a  oommiMon;  and  every  such  witness  may  bo 
•zamtned,  oroai  examined,  and  re-examined  orally."  Where  the  interest  of  the  witness  was 
tot  disfiliWH*4  to  tke  opposite  party  upon  the  direct  examination,  who  then  raised  the  objection, 
which  was  overruled,  and  afterwards  proceeded  to  cross  examine  the  witness,  his  deposition  was 
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[•431  ]  •West  v.  BERNET.(ef) 

1819.— Janaary  37. 

Ijeaniinff  as  to  what  powem  of  appointment  are  capable  of  bein;  extinj^ished  or  released. 

In  this  case  the  master  had  reported  that  a  good  title  was  shown  :  and  ex- 
ceptions were  taken  to  the  report.  The  question  arose  on  the  following  in- 
struments : — 

tQppreaBedl>y  the  Vice-Chancellor ;  and,  on  affirming  the  Vice-ChancelloT'B  order,  the  followTng 
obsenrations  were  made  by  the  chancellor,  (Walworth) : — **  The  objection  here  was  taken  in 
time  ;  because  ft  di^  not  appear  that  thb  wttneae  was  intereated  until  after  he  was  sworn 
and  examined  in  chief.  The  objection  was  taken  before  his  direct  examination  had  closed ; 
and,  I  presumot  as  soon  as  he  testified  to  the  facts  which  showed  his  interest  The  examiner 
having  permitted  the  examination  to  proceed  notwithstanding  the  objection,  the  defendant  did 
not  lose  the  right  to  apply  for  a  suppreseion  of  the  deposition,  by  cross  examining  the  wilneflft 
as  to  the  merits."  The  chancellor,  after  reviewing  the  eases  cited  above ;  and,  in  addition, 
noticing  Vaughan  v.  Worrall,  9  Mad.  Rep.  339;  Bengal  v.  Niekolmm,  Wightwiok's  Rep. 
64 ;  proceeded  as  follows,  <<  In  this  state,  since  the  passing  of  the  statute  allowing  the  examina- 
tion of  witnesses  openly,  I  believe  it  has  been  the  uniform  practice  to  permit  a  party  to  cross 
examine  his  adversary's  witnesses,  without  prejudice  to  his  right  to  move  to  suppress  their  de- 
positions on  the  ground  of  incompetency.  The  only  nstrietion  imposed  upon  a  party  in  such 
cases  is,  that  he  should  make  the  objection  to  the  competency  of  the  witness  in  due  season, 
so  that  his  adversary  may  have  an  opportunity  to  remove  the  objection  by  a  release,  or  other- 
wise ;  or  tq  supply  the  defect  in  his  testimony  by  other  witnesses,  if  possible.  ^3  Paige's  Repk 
60,  Rule,  85.  And  see  7  Wendell's  Rep.  180.>  The  course  punned  at  law  now  forms  a  proper 
guide  for  parties  in  the  examination  of  witnesses  in  this  court  Where  it  appears  upon  the 
face  of  pleadings  that  the  witness  is  incompetent,  the  adverse  party  may  object  to  his  exami- 
nation in  the  first  instance.  If  the  examiner  overrules  the  objection,  or  reserves  the  question, 
or  the  party  insists  upon  proceeding  against  the  decision  of  the  examiner,  the  advente  party  may 
cross  examine  the  witness  to  the  merits,  and  then  move  to  suppress  the  deposition ;  or  he 
may  object  to  the  competency  of  the  witneas  on  the  hearing.  Whers  the  objection  does 
not  appear  upon  the  pleadings  or  upon  the  testhnony  of  witnesses  previously  examined,  the 
party,  against  whum  the  witnesses  are  called,  may  raise  the  objection  whenever  the  facts  on  which 
it  is  founded  are  disclosed  by  the  witness.  He  may  also,  at  the  time  of  the  examination, 
raise  the  objection  that  the  witness  is  interested,  stating  in  what  that  interest  consists,  and 
may  afterwards  establish  the  (kct  of  interest  by  other  witnesses."  Rngert  v.  Dibble,  3  Paige, 
!M0.  And  see  Hiteheoek  v.  Skinner,  I  Hoffl  Ch.  Repw  9&  In  Flagg  v.  Mmnn,  9  Sumn. 
510,  Mr.  J.  Story,  seems  to  assume  a  different  position,  but  what  he  says  was  a  mere  dictum; 
and  as,  in  the  equity  courts  of  the  United  States,  witnesses  may  be  examined  orally,  and 
openly,  it  may  have  been  that  the  objection  was  not  stated  in  Hmine,  before  the  examiner. 
In  Frank  v.  Mainwaring,  9  Beav.  197,  Lord  Langdale,  M.  R.  said :  "  As  to  the  ero«  examina- 
tion of  the  witness,  I  should  hesitate  in  concurring  in  the  doctrine,  that  a  witness  may  be  cross 
examined  to  any  extent  and  for  any  purpose,  without  waiving  the  objection  to  his  competency 
on  the  ground  of  interest  I  do  not  however  think,  that  ordinarily  speaking,  a  mere  cross  exami- 
nation is  to  be  considered  as  amounting  to  a  waiver  of  the  objection,  when  the  party  does  not 
know  whether  the  witness  is  intererted  or  not"  It  seems  that  the  deposition  of  a  witness  taken 
after  publication  has  passed  may  be  read,  when  the  opposite  party  has  cross  examined.  Under- 
kiU  V.  Van  C&rtlandi,  9  Johns.  CIl  R«p.  339,  345. 

(a)  The  report  of  this  case,  which  the  Master  of  the  Rolls  has  allowed  to  be  extneted  from  hia 
MSS  ,  is  inserted  here,  as  the  judgment  in  it  was  the  ground  of  the  decision  In  BiekUyy.  Oaa9tt 
which  immediately  follows. 
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Sir  John  Bemey,  being  seised  in  fee  under  a  seulement  made  in  1789,  con-^ 
yeyed  the  estate  to  the  use  of  himself  for  life  ;  remainder  to  such  one  or  more 
of  his  sons  as  he  should  appoint :  remainder,  in  default  of  appointment,  to  his 
first  and  other  sons  in  tail ;  remainder  to  himself  in  fee. 

In  181 1,  on  the  occasion  of  the  marriage  of  his  eldest  son,  Sir  John  Bemey 
was  a  party  to  a  deed  of  settlement,  to  which  the  intended  wife  was  also  a 
party,  and  to  a  fine  and  recovery  levied  and  suffered  in  pursuance  thereof, 
whereby  the  estate  was  limited  to  the  use  of  Sir  John  Berney  for  life ;  re* 
mainder  to  the  use  of  Hanson  Bemey,  his  eldest  son,  for  life  ;  remainder  to 
the  first  and  other  sons  of  Hanson  Berney  in  tail,  with  divers  remainders  over. 
And  in  this  deed  a  power  was  given  to  the  trustees,  authorizing  them,  at  the 
request  of  Sir  John  Berney  during  his  life,  and,  after  his  death,  at  the  request 
of  Hanson  Berney,  to  sell  the  estate ;  and,  after  paying  the  incum- 
brances to  which  it  was  at  this  time  *subject,  to  invest  the  produce  in  [*432] 
the  purchase  of  other  estates  to  be  settled  to  the  same  uses. 

Sir  John  Berney  had  not  previously  executed  any  appointment  in  fayor  of 
his  eldest  son  ;  and  a  doubt  occurring  whether  he  might  not  still  execute  his 
appointment  in  favor  of  any  other  son,  and  so  defeat  the  settlement,  he,  in 
1815,  executed  a  deed  of  appointment  in  favor  of  the  eldest  son  in  fee,  recit- 
ing, that  it  was  for  the  purpose  of  confirming  the  marriage  settlement  of  1811. 

Against  the  title,  it  was  urged  by  Mr.  Preston^  that  the  power  of  appoint* 
ment  in  the  deed  of  1789  was  merely  collateral,  and,  being  for  the  benefit  of 
particular  objects,  was  an  interest  in  them,  and  in  the  nature  of  a  tmst  in  Sir 
John  Berney,  and,  therefore,  could  neither  be  released  nor  extinguished  by 
him  ;  that  the  power  of  appointment  remained  in  him,  therefore,  notwithstand* 
ing  the  settlement  of  1811  :  and  that  it  was  not  well  executed  by  the  deed  of 
1815,  because  the  eldest  son  was  not  capable  of  receiving  an  interest  in  the 
estate  inconsistent  with  the  settlement  of  1811.  He  cited  Co.  Litt.  237,  a., 
265,  6.,  Albany's  case^{a)  and  Digges^  case.{b) 

Mr.  Sugden^  who  was  also  against  the  title,  dififered  altogether  in  his  argu- 
ment from  Mr.  Preston.  He  admitted  that  the  power  was  extinguished  by 
the  settlement  of  1811  :  but  insisted  upon  the  form  of  the  pleadings,  that  a 
good  title  could  be  made  only  for  a  certain  term  of  500  years,  under  which  the 
plaintiff  claimed.  He  relied  upon  Albany^s  case  (a)  and  Digges* 
case  ;(5)  and  cited  also  Leigh  v.  Winterf{c)  Bird  v.  *  Christopher, {d)  [MSS] 
Edwards  v.  Slater,{e)  King  v.  Melling,{g)  Tamlinson  v.  Dight<m,(h) 
Saville  v.  BlackeuJ[fi  Morse  v.  Falconer J^k) 

The  Vice  Chancellor  (Sir  John  Leach.) 

In  Albany's  case{g)  it  was  held,  that  the  reserved  power  of  the  grantor 

(a)  1  Rep.  111.  W  1  Rep.  175.  (c)  Sir  W.  Jones,  411. 

(d)  Stiles,  389.  (e)  Hanli«s,4lO.  (g)  I  Vent.  225. 

(*)  1  P.  Wnw.  149.  (t)  1  P.  WmsL  777.  (i)  1  Anstr.  U.     3  Swanst  429,  n. 

(g)  1  Rep.  111. 


486  CASES  IN  CHANCERY. 

1819^— West  ▼.  Beraey. 

may  be  extinguished  by  his  release.     He  took  in  the  settlement  an  estate  for 
life. 

In  Diggers  ccLS€(a)  it  was  held,  that  the  reserved  power  of  the  grantor,  who 
took  by  the  deed  also  an  estate  for  life,  being  to  be  executed  by  deed  indented 
and  enrolled,  was  extinguished  by  his  fine  levied  after  a  revocation,  but  before 
en  rolment. 

In  Leigh  v.  Winter{h)  it  was  held  that  the  grantor  could  release  his  re* 
served  power  of  revocation.     He  took  by  the  settlement  an  estate  for  life. 

In  Bird  v.  Chri$topher{c)  it  was  held  that,  if  A.  enfeoff  with  power  of  re- 
vocation, and  afterwards  levy  a  fine,  the  power  is  extinguished. 

Edwards  v.  Slater{d)  was  cite<l  for  the  able  reasoning  of  Lord  Hale  upon 
the  distinctions  of  powers  ;  whose  opinion  seems  to  be,  that  where  the  party 
to  execute  the  power  has  or  had  an  estate  in  the  land,  it  is  not  simply  collat- 
eral;  and  whether  it  be  appended  to  his  estate,  as  a  leasing  power,  oruncon* 
nected  with  his  particular  estate,  and  therefore  in  gross,  it  may  be  destroyed 

by  release,  fine,  or  feoffment. 
[•434]        •In  King  v.  Melling,{e)  it  was  held  that  a  power  in   the  devisee 
for  life  to  jointure  his  wife  was  extinguished  by  a  recovery. 
In  Tomlinson  v.  Dighton{g)  it  seems  to  be  admitted,  that  where  there  is  a 
devisee  for  life,  with  power  to  appoint  her  children,  the  power  would  be  ex- 
tinguished by  a  fine. 

In  Saville  v.  Blackett{h)  it  was  held  that  a  tenant  for  ninety-nine  years,  if 
he  should  so  long  live,  extinguished  his  power  to  charge  the  estate  with  a  sum 
of  money  by  joining  in  a  recovery  and  re-settlement  of  the  estate,  because  he 
would  otherwise  defeat  his  own  grant. 

In  Morse  v.  Falk€ner,{i)  A.  sold  a  copyhold  estate  to  which  he  had  no 
title.  It  afterwards  descended  upon  him,  and  he  died.  On  a  bill  by  the  pur- 
chaser against  his  heir,  the  court  was  of  opinion  that  the  purchaser  would 
have  had  a  personal  equity,  but  doubted  whether  it  could  reach  his  heir. 

Upon  the  authorities  and  principle  my  opinion  is,  that  a  power  simply 
collateral,  that  is,  a  power  to  a  stranger,  who  has  no  interest  in  the  land,  can- 
not be  extinguished  or  suspended  by  any  act  of  his  own  or  others  with  respect 
to  the  land.  It  is  clear,  too,  that  it  cannot  be  released,  where  it  is  to  be  ex- 
ercised for  the  benefit  of  another. 

It  must  be  equally  clear  that  it  may  be  released,  where  it  is  for  his  own 

benefit,  as  a  power  to  charge  a  sum  of  money  for  himself.     In    such 

[*435]    case,  his  joining  in  a  Conveyance  of  the  land  clear  of  the  charge, 

would  be  a  release. 

I  think  that  every  power  reserved  by  the  grantor,  whether  he  has  retained 

an  interest  in  the  estate  as  tenant  for  life  or  otherwise,  is  an  interest  in  him» 

(a)  1  Rep.  173.  (b)  Sir  W.  Jones,  411.  (c)  Stiles,  389. 

(rf)  Hardres,  410.  («)  1  Vent  225.  (g)  P.  Wins.  149. 

(A)  1  P.  Wms.  777.  (»)  1  Anstr.  11,  3.    Swanst  429.  n. 
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which  may  be  released  or  extinguished.  Bird  v.  Christopher.  It  differs 
altogether  from  a  naked  authority  given  to  a  mere  stranger.  It  is  so  much 
reserved  by  him  out  of  the  estate. 

I  think  that  every  power  reserved  to  a  grantee  for  life,  though  not  appen* 
dant  to  his  own  estate,  as  a  leasing  power,  but  to  take  effect  after  the  deter« 
mination  of  his  own  estate,  and  therefore,  in  gross,  may  be  extinguished.  In 
respect  of  his  freehold  interest  he  can  act  upon  the  estate,  and  his  dealing 
with  the  estate  so  as  to  create  interests  inconsistent  with  tlie  exercise  of  his 
power,  must  extinguish  his  power.  The  general  principle  is,  that  it  is  not 
permitted  to  a  man  to  defeat  his  own  grant.  Such  a  power  in  gross  in  tenant 
for  life  would  not  be  defeated  by  a  conveyance  of  his  life  estate,  as  a  power 
appendant  or  leasing  power  would  be  defeated  ;  because  the  conveyance  of 
his  life  estate  is  not  inconsistent  with  the  exercise  of  his  power. 

Quere, — Could  such  a  power  in  gross  in  a  tenant  for  life  be  released  ?  If 
he  were  grantor,  it  is  decided  by  Albany*s  case{a)  and  Leigh  v.  WirUeriJb) 
that  it  could  be  released ;  and  I  think  it  may  equally  be  released,  if  he  is 
grantee  ;  because  his  release  must  be  to  him  who  takes  subject  to  the  power ; 
and  the  exercise  of  the  power  would  be  inconsistent  with  the  release,  which 
is  a  species  of  conveyance  affecting  the  land.     Sed  quere. 

*Mr.  Preston  admits  all  this  reasoning  as  applied  to  general  powers,    [M36j 
but  disputes  it  as  to  powers  40  appoint  to  particular  objects,  as  chil* 
dren.     Here,  he  says,  the  power  is  not  an  interest  in  the  appointor  but  in  the 
appointee,  and  is,  therefore  in  the  nature  of  a  trust,  which  the  trustee  cannot 
release  or  extinguish. 

It  is  not  a  trust,  because  the  alleged  cestui  que  trust  cannot  call  for  the  exe* 
cution  of  it.  It  may  be  exercised  or  not ;  and  a  dealing  with  the  estate,  in- 
consistent with  the  exercise  of  it,  determines  the  option  to  exercise  it.  In 
King  V.  Mellingi{e)  the  power  was  a  particular  power. 

But  this  reasoning  would  apply  to  a*  power  simply  collateral.  The  differ- 
ence, however,  is,  that  no  act  in  the  latter  case  can  affect  the  land  ;  whereas 
in  the  other,  the  interest  of  the  person  gives  him  the  power  to  create  an  incon- 
sistent  estate  in  the  land,  though  defeasable. 

Mr.  Preston  urged  the  relief  given  against  frauds  upon  the  power ;  as  in 
the  case  of  an  appointment  by  a  father  substantially  to  himself.  This,  how* 
ever,  does  not  prove  the  existence  of  a  trust.  It  proves  only  that  a  power 
given  for  a  particular  purpose  shall  not  by  circuity  be  exercised  for  a  different 
purpo8e.({i) 

(a)  1  Rep  111.  (b)  Sir  W.  Jones,  411.  (e)  1  Vent.  225. 

(J)    CUNTNOHAMB  0.  ThURLOW. 

1832 ;  Febrnaiy  15; 

A  fund  being  limited  to  a  father  for  life,  with  remainder  to  his  children  in  each  shares  as  he  should 
appoint,  and  in  default  of  appointment,  to  the  children  equally,  the  father  released  the  power  as 
to  a  portion  of  the  fund  so  as  to  vest  a  share  of  it  in  himself  as  executor  of  a  deceased  son,  who, 
in  default  of  appointment,  took  a  vetted  interest ;  the  court  refused  to  order  the  transfer  of  thie 
share  to  the  father. 

By  an  indenture  bearing  date  the  29tb  of  April,  ISOl,  being  a  settlement  made  on  the  marriage 
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[•437]      •It  does  not,  upon  ibe  whole,  appear  to  me  to  be  a  proper  case  to  de- 
cide the  general  principle,  that  every  power  reserved  by  a  grantor  may 
[•438]    be  released  or  ^extinguished,  although  he  reserved  no  other  interest  in 
the  estate, — or  the  other  principle,  that  every  grantee  for  life  with  a 
[•439]    power  in  gross  may  in  like  manner  release  or  •extinguish  ;  although  I 
was  and  am  of  opinion,  that  such  two  general  principles  are  estab- 
lished.   But  I  decide  the  case  upon  the  ground  that  the  settlement  of  181 1, 

of  Sir  PaTid  Canynghame,  a  lom  of  money  waa  veatod  in  tnuteoB,  upon  oertain  traata,  for  tb* 
husband  and  wife,  and  the  snnrivor  of  them,  and  after  the  decease  of  the  survivor,  upon  trust  for 
all  and  every  or  such  one  or  more  child  or  children  of  the  marriage,  in  snoh  shares,  dee.  as  the  hus- 
band and  wife  during  their  joint  lives,  by  any  deed  or  deeds,  with  or  without  power  of  revocation, 
&c.  should  appoint,  and,  in  default  of  and  subject  to  snch  appointment,  as  the  survivor  of  them 
should,  after  the  death  of  the  other,  by  deed  or  writing,  with  or  without  power  of  revocation,  &c.  or 
by  will  appoint,  dtc,  and,  in  default  of  and  subject  to  such  appointment,  for  the  children  of  the  mar- 
riage, in  equal  shares ;  snch  shares  to  be  vested  interests  in  sons  on  their  attaining  twenty-one, 
and  in  daughters,  on  their  attaining  that  age  or  marriage. 

There  were  seven  children  of  the  marriage  ;  one  of  them  died  in  infancy ;  Edward,  the  eldest, 
attained  twenty-one,  and  died,  having  bequeathed  the  lesidae  of  hk  personal  estate  to  his  brother 
Pavid,  and  appointed  executon,  Robert,  another  of  the  children,  attained  twenty-one,  and  died, 
having  appointed  his  father  his  executor,  and  bequeathed  to  him  all  his  personal  estate  and  efiects. 

Various  instruments  were  executed  in  execution  of  the  power,  which  were  from  time  to  time  re- 
voked Finally,  by  a  deed  poll  dated  the  30th  of  May,  1831,  Sir  D.  Cunjrngbame,  who  had  sur- 
vived his  wife,  appointed  four  eqnal  fifth  parts  of  the  ftind  to^his  two  daughten  aud  an  infhnt  son, 
in  equal  efaares,  with  a  proviso,  that  none  of  these  three  children  should  claim  any  part  of  the  fifUi 
share  remaining  unappointed,  without  bringing  his  or  her  appointed  share  into  hotchpot ;  and  by 
the  same  instrument  he  released  the  unappointed  share  from  his  power  of  appointment 

The  bill  was  filed  by  the  father  and  all  his  surviving  children,  except  the  infant,  together  with 
the  representatives  of  Edward,  for  the  pnipose  of  havmg  the  one-fifth  of  the  fund,  which  remained 
unappointed,  transferred  to  the  father. 

Mr.  TresUfve  and  Mr.  Round,  for  the  plaintiffi : — The  effect  of  the  appointment  which  has  been 
nmde  is  to  give  four-fifths  of  the  fund  to  three  of  the  children,  but  in  such  a  way  as  to  exclude  them 
from  all  possibility  of  interest  in  the  remaining  fifth  part ;  for  each  of  these  three  children  takes 
under  the  deed  of  May,  1831,  four-fifteenths,  and  if  they  were  to  brhig  their  appointed  shares  into 
hotchpot,  each  would  have  only  one-cixth.  That  the  power  is  extinguiahed  by  the  release  is  estab- 
lished by  Smith  v.  Death,{a)  and  by  the  various  cases  cited  in  Sir  £.  Sugden's  treatise.  The  re- 
maining one-fifth,  therefore,  must  go,  after  the  father's  death,  to  the  other  three  children  as  unap- 
pointed, that  is,  to  David,  the  executors  of  Edward,  and  Sir  D.  Cunynghame,  as  the  executor  of 
Robert.  David  and  the  executors  of  Edward  are  desirous  that  their  shares  of  this  one-fifth  should 
be  paid  over  to  Sir  David  Cunynghame,  who,  as  executor  of  Robert,  is  entiUed  to  the  remaining 
one-third  of  it,  and  is  tenant  for  life  of  the  whole. 

Mr.  Pretton,  for  the  trustees,  denied  that  the  power  was  extinguished  by  the  release  ;  and  insist- 
ed, that,  even  if  such  a  power  could  be  extinguished,  the  donee  of  the  power  could  not  be  allowed 
to  release  it  so  as  to  acquire  an  immediate  benefit  to  himself ;  for  here  the  power  was  released  with 
no  other  view  than  that  the  father,  as  executor  of  the  deceased  son,  who  would  take  a  vested  inter- 
est in  so  much  of  the  fund  as  was  not  appointed,  might  become  entitled  to  that  son's  share. 

The  Vick-Chancbijx>r  (Sir  L.  Shadwell)  was  of  opinion  that  the  power  was  extinguished  by  the 
release,  but  that  the  court  ought  not  to  give  present  efl!ect  to  the  release,  so  far  as  it  operated  to  vest 
a  share  of  the  fund  in  the  father,  who  was  the  donee  of  the  power. 

The  order,  therefore,  was,  that  only  two-thirds  of  the  remaining  one-fifth  (being  the  shares 
which  had  become  Tested  in  Edward  and  David  should  be  paid  to  Sir  David  Cunynghame ;  and  the 
remaining  one-third  of  the  onappointed  share  was  to  continue  in  the  hands  of  the  trustees. 
(a)5Madd.371. 
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was  substantially  and  equitably  an  appointment  by  Sir  J.  Berney  in  favor  of 
his  eldest  son,  and  that  the  limitations  in  the  settlement  were  to  be  consider* 
ad  as  limitations  notade  by  him.|.l] 


•BicKLBY  V.  Guest.  [•440] 

Bouji^lSai ;  Maivb  15, 23. 

Semkle,    Where  a  tenant  for  life,  having  a  power  to  charge  the  estate  after  his  death  for  the 
benefit  of  hie  children,  leviea  a  fine,  the  power  will  be  extinguished. 

By  a  marriage  settlement,  landd  were  limited  to  the  uae  of  the  husband  for  life,  remainder  to 
the  wife  for  life,  remainder  to  tmstees  for  a  term  of  four  hundred  years,  to  commence  from  the 
decease  of  the  sonriTor  of  the  huebaiid  and  wife,  remainder  to  the  heirs  of  the  body  of  the 
wife  begotten  by  the  husband,  remainder  to  the  heirs  of  the  husband.  The  trust  of  the  term 
was,  in  case  there  should  be  issue  of  the  marriage  a  son,  and  one  or  more  younger  child  or 
children,  who  should  live  to  attain  his,  her,  or  their  age  or  ages  of  twenty-one  years,  to  raise 
such  sum,  not  exceeding  300/.  in  the  whole,  as  the  husband  and  wife  should  by  any  deed  or 
writing  appoint,  or  in  default  thereof,  as  the  survivor  should  by  deed  or  writing,  or  his  or  her 
last  will  or  testament,  appoint ;  and  in  default  of  such  appointment,  or  subject  thereto,  after 
the  moneys  so  appointed  should  have  been  raised,  and  the  coots  of  the  trustees  paid,  the  term 
was  to  cease  or  be  assigned  in  trust  to  attend  the  inheritance.  There  were  younger  children 
of  the  marriage  who  attained  twenty-one.  The  wife  died  without  having  joined  in  any  ap-  * 
poitttment,  and  afterwards  tha  husband  levied  a  fine  of  the  premises :  held,  that  the  power  was 
extinguished  by  the  fine. 

Br  indentures  of  lease  and  release  dated  respectively  the  11th  and  12th 
days  of  April,  1783,  the  release  being  made  between  Thomas  Bnmpas  and 
William  Guest,  of  the  first  part,  John  Guest  the  elder,  and  Mary  his  wife, 
and  John  Guest,  the  son  of  John  Guest  the  elder,  of  the  second  part,  Rebecca 
Baylies,  of  the  third  part,  and  John  Baylies  and  John  Dolphin,  of  the  fourth 
party  and  being  a  settlement  executed  in  contemplation  of  the  marriage  of 
Jotin  Guest  the  younger  and  Mary  Baylies,  John  Guest  the  elder  and  Mary 
his  wife,  and  John  Guest  the  younger,  did  grant,  bargain,  and  sell  the  lands 
and  tenements  therein  described,  situate  in  the  parish  of  King's  Norton,  to 
bold  the  same  unto  John  Baylies  and  John  Dolphin,  and  their  heirs,  from  and 
after  the  solemnization  of  the  intended  marriage,  to  the  use  of  John  Gueit 
the  elder  and  Mary  his  wife  for  their  lives,  and  the  life  of  the  longest  liver  of 
them  ;  and  after  the  decease  of  such  longest  liver,  to  the  use  of  John  Guest 
the  younger  during  his  life,  and  after  his  decease,  to  the  use  of  Mary 
Baylies  during  her  life ;  and,  after  the  'several  deceases  of  the  sur-  [*441  J 
vivor  of  them.  John  Guest  the  younger  and  Mary  Baylies,  to  the  use 
of  John  Baylies  and  John  Dolphin,  their  executors,  administrators,  and  as- 
signs, for  the  term  of  400  years,  to  commence  from  the  day  of  the  decease  of 
the  survivor  of  them,  John  Guest  the  younger,  and  Mary  Baylies,  upon  the 

{1]  VidellailiUinT.Jrse,  IMyL^K.  32.    KoZ«  v.  JSs«»<l,  4  Myl.  ^  Cr.  187.    S.  C.  2  Keen* 
444.    PierSY.  Tuitt,  1  Dm.  Sl  Walih,  ^79.    Johm  v.  Wintoood,  10  Sim.  350. 
Vt»L.  I.  35 
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trusu  thereinafter  mentioned  ;  and,  after  the  determination  of  the  term,  and 
in  the  mean  time  subject  thereto,  to  the  use  of  the  heirs  of  the  body  of 
Mary  Baylies,  by  John  Guest  the  younger,  lawfully  to  be  begotten,  with  an 
ultimate  remainder  to  the  use  of  John  Guest  the  younger,  his  heirs  and 
assigns:  and  it  was  declared  that  the  term  of  400  years,  thereinbefore 
limited  to  John  Baylies  and  John  Dolphin,  their  executors,  administrators, 
and  assigns,  was  upon  the  express  trust  and  condition,  that,  in  case  there 
should  be  issue  of  Mary  Baylies  on  her  body,  by  John  Guest  the  younger 
lawfully  begotten,  a  son,  and  one  or  more  younger  child  or  children,  on 
the  body  of  Mary  Baylies  by  John  Guest  the  younger  also  lawfully  be- 
gotten, who  should  live  to  marry,  or  attain  his,  her,  or  their,  full  age 
or  ages  of  twenty-one  years,  then  and  in  such  case  it  should  be  lawful 
for  John  Baylies  and  Jchn  Dolphin,  or  the  survivor  of  them,  or  the 
executors  or  administrators  of  such  survivors,  out  of  the  rents,  issues,  and 
profits  of  the  said  messuages,  lands,  and  premises,  or  by  sale  or  mortgage 
thereof,  or  of  a  sufficient  part  thereof,  for  all  or  any  part  of  the  term  to 
levy  and  raise  such  sum  and  sums  of  money,  not  exceeding  in  the  whole  the 
sum  of  200/.,  as  they,  John  Guest  the  younger,  and  Mary  Baylies,  should  by 
any  deed  or  writing  during  their  joint  lives,  by  them  to  be  sealed  and  de- 
livered in  the  presence  of  two  or  more  credible  witnesses,  or  in  default 
thereof,  as  the  survivor  of  them,  John  Guest  the  younger  and  Mary 
[M42]  Baylies  ^should,  after  the  death  of  one  of  them,  by  any  deed  or 
writing  executed  as  aforesaid,  or  by  his  or  her  last  will  and  testa- 
ment in  writing,  to  be  attested  by  three  or  more  creditable  witnesses,  order, 
direct,  or  appoint,  and,  in  default  of  such  order,  direction,  or  appointment, 
or  subject  thereto,  afier  the  moneys  so  appointed  should  be  raised,  aii<d  all 
costs  and  expenses  of  the  trustees  in  and  concerning  the  trusts,  which  the 
trustees  were  thereby  also  authorized  to  raise  and  pay  to  themselves,  the 
term  of  400  years,  should  cease  or  be  assigned  iu  trust  to  attend  the  inheri- . 
tance  of  the  premises. 

In  Easter  term,  1793,  a  fine  was  levied  by  John  Guest  the  elder  and  Mary 
his  wife,  which  it  was  declared  should  enure  to  the  uses  of  the  settlement. 
The  lands  had  previously  stood  limited  to  John  Guest  the  elder  for  life,  re- 
mainder to  his  wife  Mary  for  life,  remainder  to  the  heirs  of  her  body  by  John 
Guest  the  elder  begotten,  remainder  to  the  heirs  of  John  Guest  tlie  elder. 

The  marriage  between  John  Guest  the  younger  and  Mary  Baylies  was 
solemnized.  There  were  five  children  of  the  marriage  who  survived  both 
parents,  and,  at  the  death  of  the  father,  had  all  attained  twentyone  years  of  age. 

Mary  Baylies,  the  wife  died  in  J820,  without  having  joined  in  any  ap- 
pointment of  the  200/.;  and  in  Michaelmas  term,  1623,  John  Guest  the 
younger,  conceiving  himself  to  be  tenant  in  tail,  leived  a  fine  with  procla- 
mations to  the  use  of  himself  in  fee. 

John  Guest  the  younger,  by  his  will  dated  the  19th  of  January,  1824, 
and  attested  by  three    witnesses,    gave    100/.    to   his  daughter  Charlotte/ 
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100/.  to  his  daughter  Mary,  •and  2001.  to  his  daughter  Eliza-  [•443] 
beth;  all  which  legacies  he  charged  on  his  freehold  lands  in  the 
parish  of  Kingsnorton,  and  subject  thereto  he  devised  those  lands  to  his 
eldest  son  John  in  fee ;  and  he  directed  that  these  legacies  should  be  ac- 
cepted by  his  daughters  in  full  compensation  for  any  sum  of  money  they 
might  be  entitled  to  under  the  marriage  settlement,  or  by  virtue  of  the*term 
of  400  years  therein  created  for  raising  portions  for  his  younger  or  other 
children. 

By  a  codicil  he  increased  the  amount  of  the  sum  given  to  Mary  and 
Elizabeth,  and  expressly  exempted  his  personal  estates  from  the  legacies 
charged  on  his  lands  in  Kingsnorton. 

The  testator  had  no  lands  in  Kingsnorton  except  those  which  were  com- 
prised in  the  settlement.  He  died  in  March,  1825.  His  eldest  son  then 
took  possession  of  the  lands  in  Kingsnorton  as  heir  of  the  body  of  his 
mother,  and  refused  to  pay  the  legacies,  inasmuch  as  his  father,  bemg  only 
tenant  for  life,  had  no  power  so  to  charge  the  inheritance. 

The  daughters  then  insisted  that  the  will  amounted  to  an  execution  of  the 
power,  and  was  in  effect  an  appointment  of  the  200/.  among  them  in  the 
proportions  of  their  respective  legacies  ;  and,  in  January,  1828,  the  present 
bill  was  filed  to  have  the  200/.,  with  interest,  raised  by  virtue  of  the  term  of 
400  years. 

In  the  argument  there  was  considerable  discussion  on  various  subordinate 
points  ;  as,  whether  the  entry  of  the  tenant  in  tail,  revesting  his  own  estate, 
had  any  and  what  effect  on  the  power ;  whether  the  term  ceased  by  virtue  of 
the  proviso ;  whether  the  entry  of  the  tenant  in  tail  revested  the 
term  ;  whether  time  could  rtm  upon  the  *fine,  pending  the  suit  in  [M44] 
equity ;  whether  it  was  now  too  late  for  the  termor  to  enter.  But 
the  material  question,  and  that  on  which  the  decision  ultimately  turned,  was 
whether  the  power  was  extinguished  by  the  fine  levied  in  Michaelmas,  1823. 

Mr.  Pemberton  and  Mr.  Rolfef  for  the  plaintiff. 

Mr.  Richards^  for  a  defendant  in  the  same  interest : — ^There  can  be  no 
doubt  that  the  testator  meant  to  execute  his  power.  He  possessed  no  pro- 
perty in  Kingsnorton,  except  what  was  subject  to  the  power;  the  sums 
which  he  has  disposed  of  are  expressly  directed  to  be  raised  out  of  that  estate 
and  by  means  of  the  term  ;  and  though  larger  than  the  power  ^warranted,  the 
appointment  is  void  only  for  the  excess,  and  to  the  extent  of  200/.  is  a  good 
execution.  Parker  v.  Parker.(a)  In  creating  these  charges,  the  purpose  of 
making  provision  for  his  younger  children,  as  the  power  enabled  him  to  do, 
was  distinctly  in  the  testator's  contemplation  ;  and  the  court,  in  construing  an 
instrument  which  provides  for  the  younger  branches  of  a  family,  will  restrict 
and  cut  down  general  expressions,  in  order  to  uphold  it  as  a  valid  exe- 
cution.   Bristow  V.   Wardejljb)  Hinckinbroke  v.  Seymaur.{c)    A  power  to 

(a)  Gilh.  Eqo.  R.  168.  (b)  2  Ves.  jon.  336.  (e)  1  Bro.  C.  C.  395. 
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appoint  in  favor  of  younger  children  is  regarded  as  a  species  of  trust  imposing 
a  moral  duly  on  ihe  parent,  who  is  considered  raiher  as  a  trustee  for  tlic  exer- 
cise of  the  power  for  their  benefit,  than  as  having  a  discretion  whether  he 
shall  exercise  it  or  noi ;  and  in  default  of  an  appiontment,  the  children  take. 
If  a  will  be  executed  by  the  donee  of  a  power  in  favor  of  such  objects,  the 
.  will  is  referred  to  the  power,  without  which  it  could  have  no  opera- 
[*445]  lion,  and  is  treated  as  an  *effeclual  appointment.  Bristow  v. 
Warde,  Brown  v.  Higgs,{a)  Madoc  v.  Jackson.{b)  The  court  adopts 
the  same  principle  as  in  trusts,  and  will  not  permit  negligence  or  mistake  in 
(he  parent,  who  is  the  trustee,  to  disappoint  the  interest  of  those  for  whose 
benefit  the  power  was  bestowed. 

That  would  it  of  itself  be  a  sufficient  answer  to  any  objection  founded  on  the 
supposed  effect  of  the  fine ;  for  the  fine  was  unquestionably  levied  by  the 
testalof  under  the  erroneous  notion  that  he  was  tenant  in  tail ;  and  equity 
would  relieve  from  the  consequences  of  the  error.  But  whatever  force  such 
an  objection  might  have  had,  if  this  were  a  mere  general  power  to  charge  a 
sum  of  money,  the  fine  cannot  operate  to  destroy  the  power,  where,  as  in  the 
present  case,  a  term,  upon  which  the  power  attaches,  has  been  created  for  the 
express  purpose  of  bearing  the  charge.  That  term  is  now  actually  subsist- 
ing ;  and  there  is  on  the  part  of  the  testator,  an  explicit  declaratioD'<rf^his  will 
that  it  should  be  resorted  to,  in  order  to  effectuate  his  purpose.  In  Cross  y. 
Hud$fm{c)  (the  converse  of  this  case)  it  was  held,  that  where  a  power  was 
defeated  by  the  happening  of  a  contingency  subsequently  to  the  execution  of 
the  will,  the  inleresi  of  the  devisor,  though  at  the  date  of  the  will,  contingent 
only,  should  come  in  aid  of  the  disposition,  and  enure  to  support  the  appoint- 
ment. Dobbins  v.  Bowman{d)  depended  upon  a  similar  principle.  If,  instead 
of  being  a  joint  power  with  remainder  to  the  survivor,  this  power  had  been 
limited  first  to  the  husband  and  then  to  tlie  wife,  and  if  the  husband, 
[*446]  after  making  an  appointment  by  will,  had  ^acquired  the  fee  and  died, 
could  it  be  for  a  moment  contended  that  it  was  still  open  to  the  wife 
to  execute  the  power  ? 

Mr.  Tinney  and  Mr.  Jeremy^  contra  : — By  the  fine  levied  after  the  death 
of  the  wife  a  tortious  fee  simple  was  gained  ;  all  the  limitations  existing  un- 
der the  settlement  were  displaced  and  devested  ;(e)  and  the  power,  which 
was  annexed  to  the  husband's  life  interest,  was  of  course  destroyed.  It  is 
incorrect  to  say  that  the  term  is  still  subsistitig :  in  default  of  appointment 
(and  here  we  contend  that  there  could  be  no  appointment  after  Michaelmas, 
1823,  and  that  there  has  been  none,)  it  was  to  cease  absolutely.  This  is  a  mere 
general  power  for  raising  a  sum  of  money,  not  confined  to  children,  or  speci- 

(a)  4  Yes.  708.    5  Vea.  495, 8  Vet.  561.  (&)  2  B.  C.  C.  588. 

(c)  3  Bro  C.  C.  31.  (^  3  AUe.  40a 

(«)  1  PTMton  on  Conveyuiciiiir,  807,  where  the  authoiitici  are  colleotcd.  1  Cniiae  on  Fines 
and  Recoveries,  343 
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fyiiig  any  purposes,  but  to  be  exercised  at  the  discretion  of  the  husband  and 
wife,  and  in  favor  of  such  objects  as  they  or  the  survivor  should  think  fit  to 
select.  If  it  bad  been  otherwise,  however,  and  if  children  had  been  designa- 
ted as  the  objects,  still  it  is  expressly  provided  that,  in  the  event  of  the  power 
not  being  exercised,  the  legal  estate  on  which  it  was  to  operate  shall  determine. 
In  Bristou)  v.  Warde^  which  was  a  case  on  marriage  articles,  there  was  an 
ultimate  limitation  to  the  children  in  default  of  appointment.  Here  the  power 
is  created  not  by  articles,  but  by  a  deed,  and  the  property,  failing  an  appoint- 
ment, is  directed  to  go  to  the  eldest  son.  Notwithstanding  these  special  cir- 
cumstances, even  Bristow  and  Warde  has  been  questioned  ;  and  Sir  Edward 
Sugden,  in  his  Treatise  on  Powers, (a)  has  observed  that  it  must  not  be  con- 
sidered as  establishing  a  general  rule. 

*When  the  testator  made  his  will,  devising  several  sums  of  money  [*447] 
to  his  different  children,  he  had  no  intention  to  execute  the  power. 
On  the  contrary,  his  intention  was  that  the  charges  should  be  raised  out  of 
the  fee  simple  which,  he  supposed,  he  had  acquired  by  the  fine.  There  is  no 
direction  to  raise  the  money  for  the  benefit  of  the  younger  children  as  such. 
The  sums,  which  they  were  to  receive  respectively,  varied  considerably  in 
amount,  in  the  whole  greatly  exceeding  the  extent  of  the  power ;  and  there  is 
neither  principle  nor  authority  upon  which,  if  this  will  were  held  to  be  a  good 
appointment  of  the  2002.,  their  several  shares  could  be  apportioned.  The 
natural  inference  from  all  these  circumstances  is,  that  the  devise  was  not  in- 
tended, and  cannot  be  considered,  to  be  an  execution  of  the  power  ;  and  then 
as  the  term  is  gone,  in  the  event  of  the  party  failing  to  appoint,  it  is  impossi- 
ble that  an  entry  should  survive  it.  The  effect  of  an  entry  avoiding  the  fine 
could  only  be  to  revest  tlie  ulterior  states,  not  those  which  were  already  at  an 
end.(&)  If,  indeed,  this  were  a  power  simply  collateral,  no  act  of  the  donee 
could  effectually  bar  it ;  but  the  power  is  coupled  with  an  interest ;  and  it  has 
been  determined  in  Smith  v.  Death,{c)  in  conformity  with  the  previous  deci- 
sion in  West  v.  Berneyjji)  that  the  power  of  a  father,  who  is  himself  tenant 
for  life,  to  appoint  in  favor  of  children  may  be  destroyed  by  the  acts  of  the 
donee.  Smith  v.  Death  was  followed  by  Sir  T.  Plumer  in  Horner  v. 
Swann.{e)  The  authorities  cited  from  Atkyns  and  Brown  having  no  bearing 
on  the  question,  inasmuch  as  they  apply  only  to  cases  in  which  the 
testator  had  a  power  •of  appointment,  subsisting  at  the  time  of  the,  [*448] 
execution  ;  whereas  here  it  was  absolutely  gone. 

Mr.  Whitmarsh^  for  the  trustees. 

Mr.  Pemberton^  in  reply.  The  term  has  not  ceased,  even  granting  that  the 
power  was  never  exercised.  Failing  any  appointment,  the  trusts  are  to  deter- 
mine ;  but  the  term  itself  continues  to  subsist,  it  being  kept  alive  for  the  ben- 
efit of  the  trustees  to  reimburse  them  for  the  costs  they  may  have  incurred  in 

(«)  Sugden  on  Powen,  p.  4fi3,  n.  4tli  ed. 

(6)  1  Precton  on  Conveyancinsr,  247.  (e)  5  Madd.  371. 

(d)  Rofemd  to  in  Sogden  on  Powen,  p.  80,  4th  edit,  and  leported  ante,  p.  431. 

(e)  1  TttfB.  Sl  JLum 
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performing  their  office;  and  subject  to  that  charge,  it  is  directed  to  be 
asi^ignod.  It  is  impossible  to  doubt  the  testator's  intention  ;  for  be  expressly 
declares  that  the  largei-  sums  given  by  his  will  shall  be  taken  in  satisfaction 
df  the  smaller  sums,  which,  under  the  tnarriage  settlement  containit«g  the 
power,  he  might  have  appointed  to  his  children.  The  father  died  in  March, 
1825,  and  in  January,  1828,  the  present  suit  was  instituted.  Pincke  v.  T%or- 
nycroft  (a)  has  decided  that  the  filing  of  a  bill  is  in  some  cases  equivalent 
to  an  entry  ;  or,  at  all  events,  that  the  court  will  not  allow  a  fine  to  be  set  np 
as  a  bar,  especially  where  the  non-claim  has  run  during  the  pendency  of  the 
suit.     Baker  V.  Pritchardy{b)  Dormer  v.  Fortescue,{c) 

This  cannot  be  considered  as  a  general  power.  It  was  a  power  reserved 
to  the  husband  and  wife  by  the  contract  of  marriage  ;  and  was  made  to  de- 
pend on  the  contingency  of  there  being  issue  of  the  marriage  other  than  a  son 
and  of  such  issue  attaining  an  age  which  would  make  a  provision  for  them 

necessary.  It  has  never  been  determined  that  such  a  power  is  extin- 
[•449]    guished  •by  a  fine.(rf)     Smith  v.  Death  proceeded  on  the  ground  that 

the  donee  of  the  power  had  determined  his  6ption,  by  dealing  with  the 
estate  in  such  a  manner  as  gave  to  other  persons  interests  inqonsistent  with 
the  exercise  of  the  power. 


March  2d. — TflE  Master  of  ths  Rolls  stated,  that  in  this  case  a  tenant 
for  life,  Willi  a  power  to  charge  the  estate  after  his  death  for  the  benefit  of 
his  children,  levied  a  fine  with  proclamations,  and  afterwards  made  his  will 
in  execution  of  his  power ;  and  that  the  material  question  in  th^  cause  was, 
whether  the  power  was  destroyed  by  the  fine  ? 

His  Honor  then  read  a  very  full  note  of  the  case  of  West  v.  Bemey^  in 
which  all  the  leading  authorities  on  the  point  were  referred  to,  and  com- 
mented on  by  him,  and  fn  which  he  had  expressed  a  decided  opinion,  al- 
though nltimatoly  the  case  wetit  off  upon  anotiier  ground,  that  such  a  power 
would  be  destroyed  by  a  fine  ;  and  he  stated  timt,  upon  re -consideration,  he 
continued  of  the  same  opinion. 

I'he  bill  was  dismissed,  without  costs. 

(a)  1  Bro.  C.  C.  989.    4  B.  P^  C.  92,  Toml.  ed.  (ft)  3  Atk.  387 . 

(c)  2  Atk.  282.  (<0  See  Jt9$on  v.  Wright,  2  Bligfaj  a 
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*  Cumber  v.  Gaauam.  [M50] 

BoUA^iaiO ;  March  1& 

Wb^re  a  aum  of  nM>ney  m  beqaeathad  in  tenna  that  give  an  abaolute  intenat  to  tha  legatea,  tha 
mere  additioa  by  aubteqaent  wordi  of  a  power  to  diapoae  of  the  legacy  by  will  duriiur  the 
continuance  of  a  prior  life  intereat  in  the  money,  does  not  by  implication  exclude  the  right  of 
the  legatee  to  diapoao  of  it  by  deed  inter  vivM  during  the  tame  period. 

The  will  of  A.  D.  Bradshaw,  after  giving  to  his  mother  and  his  wife  a 
life  interest  in  all  his  effects,  with  the  remainder,  after  the  death  of  cither, 
to  the  survivor  for  her  life,  continued  as  follows  : — "  After  whose  decease  I 
give  and  bequeath  ihe  principal  from  which  such  interest  may  have  arisen  to 
such  child  or  children  as  I  may  have,  in  equal  proportions,  whom  all  failing, 
after  the  death  of  my  said  mother  and  wife,  I  give  and  bequeath  the  princi- 
pal from  which  such  interest  will  have  arisen  in  the  following  manner ;  first, 
I  reckon  my  property  at  present  not  much  under  2000/.,  and  as  I  have  been 
honored  with  Lord  Adam  Gordon's  patronage  during  the  period  of  my  accu- 
mulating it,  I  therefore  give  and  beqeath  to  the  Right  Hon.  Lord  A.  Gordon 
the  sum  of  2000/. ;  but  as  this  would  be  an  empty  compliment,  considering 
the  possibility  of  either  my  wife  or  myself  surviving  him,  I  therefore  hereby 
confirm  the  disposal  he  may  make  by  will  of  the  above  sum  of  2000/.,  the 
same  as  if  he  had  succeeded  to  it  during  his  life,  and  after  the  decease  of 
my  mother  and  wife  and  failing  of  children  as  aforesaid  :  provided  he  does 
not  bequeath  or  leave  it,  or  any  of  it,  to  my  uncle  Sir  A.  S.,  or  to  either  of 
the  brothers  of  my  wife,  or  in  such  manner  that  the  descendants  of  any  of 
the  said  excepted  persons  shall  become  possesed  of  it.** 

The  testator  died  in   1781,  leaving  no  issue.     In  17S7,  Lord  A.Gordon, 
in  the  lifetime  of  the  testator's  mother  and  widow,  assigned  his  reversionary 
legacy  of  2000/.  to  a  person  whose  interest  was  now  represented  by 
the  plaintiff.     The  only  question  was,  whether  the  •assignment,  be-    [MSI] 
ing  made  during  the  lives  of  the  tenants  for  life,  was  a  valid  disposi- 
tion of  the  legacy  T 

Mr.  John  Wilson^  for  the  plaintiff,  contended  that  the  sum  bequeathed  to 
Lord  A.  Gordon  was  effectually  passed  by  his  assignment.  The  language  of 
the  will  was  founded  on  a  mistaken  idea  that,  during  the  existence  of  a  prior 
life  interest  in  the  legacy,  it  could  not  be  effectually  aliened  by  the  legatee ; 
and  the  object  of  the  testator,  who  had  previously  made  the  bequest  in  words 
which  of  themselves  were  sufficient  to  confer  an  absolute  interest,  was  simply 
to  enlarge  the  gift,  by  adding  to  it  (what  he  did  not  know  would  be  implied,) 
a  power  of  testamentary  disposition.    Robinson  y.  Dusgate^{a)  Maskelyne  v. 

(a)  aVem.  181. 
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Maskeyne.{a)  The  subsequent  clause,  excluding  certain  specified  individuals 
from  the  benefit  of  that  power,  was  a  vah'd  condition,(6)  and  by  no  means  in- 
compatible with  a  wish  on  the  part  of  the  testator  that  the  legatee  should  en- 
joy a  right  of  alienation  in  other  respects  unlimited. 

Mr.  Bickersteth  and  Mr.  Le  Marchant^  for  the  personal  representatives  of 
the  testator,  insisted  that  the  will  was  obviously  framed  upon  the  notion  that 
Lord  A.  Gordon  would  take  no  more  than  a  contingent  interest,  unless  he 
survived  the  mother  and  the  widow ;  and  as  the  testator,  when  his  purpose 
was  to  enhance  the  value  of  the  gift  by  enabling  the  legatee  to  dispose  of  his 
interest  during  the  supposed  contingency,  only  gave  him  a  power  of  disposi- 
tion by  will,  and  that  too  a  power  limited  in  its  objects,  as  well  as  in 
[*452]  the  manner  of  its  ^exercise,  the  implication  was  irresistible  that  he 
meant  to  bestow  no  larger  power  than  was  conferred  by  express  words. 
A  contrary  construction  was  directly  opposed  to  the  intention  and  would  ren- 
der the  cautious  provisions  of  the  will  not  merely  superfluous,  but  nugatory. 
What  availed  the  prohibition  against  a  bequest  to  any  of  the  excepted  per^ 
sons,  if  the  legatee  were  to  be  at  liberty,  notwithstanding,  to  convey  his  in- 
terest by  a  deed  ?     Mackell  v.  Winter{c)  was  referred  to. 

Mr.  Barbery  for  other  parties. 

The  Master  of  the  Rolls  was  of  opinion,  that  under  the  first  wo\*ds  of 
the  bequest  Lord  A.  Gordon  took  an  absolute  interest  in  the  legacy;  and 
that,  inasmuch  as  the  subsequent  clause,  empowering  him  to  dispone  of  it  by 
will,  was  evidently  intended  to  enlarge  instead  of  abridging  the  extent  of  tlie 
interest  previously  given.  Lord  A.  Gordon  was  not  thereby  precluded  from 
assigning  his  legacy  by  a  deed  inter  vivos^  executed  while  the  mother  and 
widow  of  the  testator  were  still  hving.fl] 

(a)  Amb.  750.    See  also  Halet  r,  Margerum,  3  Yes.  299.     Nannock  ▼.  Morton,  7  Ve&  391. 
Hixon  ▼.  Oliver,  13  Ves.  lOd. 
(6)  Litt  i  36L    Largos  ease,  2  Leon.  82.    3  Leon  182. 
(c)  3  Ves.  236,  536. 

[1]  Vide  Bourn  ▼.  CHhhs,  post,  614     Reith  ▼.  Seymour,  4  Ross.  263.    Archibald  ▼.  Wright,  9 
Sim.  161,  165. 
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•Campbell  v.  Graham.  [MSa] 

Rolls.— 1830  ;  March  4,  5,  8.    L.  C— 1831  ;  July  15,  16,  August  23. 

A  testator  domiciled  in  Jamaica,  gave  legacies  in  Jamaica  ourrenoy  to  J*  C,  H.  C,  and  M.  C. 
persons  also  domiciled  in  that  island,  and  desired  them  to  be  paid  out  of  money  due  to  him  on 
certain  bonds  which  the  will  specified.  At  his  death  which  happened  in  Scotland  in  1790,  na 
such  bonds  were  to  be  found  ;  but  J.  C.  was  then  indebted  to  his  estate  upon  other  bonds,  in  a 
sum  which  exceeded  the  value  of  his  legacy,  and  which  a  year  after  the  testator's  death,  in- 
cluding interests,  was  equal  to  the  amount  of  the  penalties.  In  1794,  actions  were  brought  in 
Jamaica  upon  those  bonds,  by  the  testator's  personal  representative  there,  and  judgments  recov* 
ered  against  J.  C.  for  the  full  penalties  and  costs ;  but  no  attempt  waa  made  to  levy  executiona 
upon  the  judgments,  and  they  remained  unsatisfied.  About  the  time  of  the  testator's  death  the 
legatees,  came  to  England,  and  never  returned  to  Jamaica,  nor  did  any  of  them  set  up  a  claim 
to  their  legacies  prior  to  the  year  1817.  In  the  year  1818  H.  C.  and  M.  C.  assigned  their  re- 
spective legacies  to  the  plaintiff,  who  was  the  peisonat  representative  of  J.  C^  the  other  legatee ; 
and  he,  in  the  year  18S1,  when  adnunistration  was  for  the  first  tine  taken  out  of  the  testator's 
estate  in  England,  filed  the  bill  for  the  purpose  of  enforcing  paymenL 

Held,  that  the  legacies  were  demonstrative  only,  and  were  not  to  be  considered  as  having  been 
adeemed : 

That  as  they  were  payable  out  of  assets  in  this  country,  their  value  was  to  be  computed  according 
to  the  standard  par  of  exchange  between  Jamaica  and  British  currency,  and  not  according  to 
the  actual  rate,  at  the  time  of  payment. 

That  J.  C.  must  be  considered  as  having  been  paid  his  legacy  by  retaining  the  amount  out  of  the 
bond  debts,  and  that  that  amount  was  to  be  deducted,  first  from  the  interest,  and  then  pro  tanto 
from  the  principal  due  from  him  upon  the  bonds,  as  at  the  end  of  a  year  aftei  the  death  of  the 
testator ;  and  interest  was  then  to  be  calculated  on  the  balance  till  the  amount  equalled  the 
sum  for  which  the  judgments  were  recovered,  and  no  further : 

That  such  retainer  and  set-off  could  not  be  allowed  in  respect  of  the  legacies  which  the  plain- 
tiff claimed  only  as  assignee :  and. 

That  the  assigned  legacies,  under  the  oironmstances,  and  after  the  lapse  of  twenty-seven  yens 
without  demand  ought  to  be  presumed  to  have  been  satisfied. 

William  Graham,  who,  at  the  dale  of  the  will  and  codicil,  and  for  many 
years  previously,  was  domiciled  in  the  island  of  Jamaica,  and  possessed'of 
considerable  property  there,  by  will  dated  the  17th  of  June,  1768,  bequeathed 
to  John  Campbell,  of  New  Hope  in  Jamaica,  the  sum  of  1000/.  Jamaica  cur- 
rency ;  and  to  Henrietta  Campbell  and  Margaret  Campbell  (afterwards  Hay) 
the  sum  of  600/.  each,  like  currency  :  and  he  desired  that  these  lega- 
cies should  be  paid  out  of  the  *money  due  to  him  on  bonds  from  the  [M54] 
said  John  Campbell  and  his  mother.  The  testator  afterwards,  by 
a  codicil  dated  the  13th  of  June,  1772,  gave  to  the  same  John  Campbell  1000/. 
Jamaica  currency,  over  and  above  his  former  legacy. 

The  testator  died  in  Scotland  on  the  first  of  December,  1790.  John 
Campbell,  Henrietta  Campbell,  and  Margaret  Campbell,  the  legatees,  were 
brother  and  sisters ;  they  were  all  natives  of  Jamaica,  and  were  domiciled 
there  at  the  time  when  the  testator  made  his  will  and  codicil.  About  the  year 
1790,  John  Campbell  quitted  Jamaica,  and  neither  he  nor  Margaret  Campbell 
who  had  previously  left  the  island,  ever  returned  to  it.  None  of  the  execplors 
proved  the  will ;  but  in  August,  1791,  administration,  with  the  will  and  codicil 
annexed,  was  duly  granted  in  Jamaica  to  James  Graham,  as  the  attorney  in 

Vol.  I.  ^6 
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that  island  of  the  testator's  next  of  kin  ;  and  afterwards,  letters  of  adoiinistra- 
tion  de  bonis  non  of  the  testator's  personal  estate  in  Jamaica  were,  in  the  years 
1793,  1794,  and  1818,  successively  granted  to  persons  therein  described  as 
the  attorneys  in  Jamaica  of  the  testator's  next  of  kin  residing  in  Great  Britain. 
1  here  was  no  personal  representative  of  the  testator  in  thi«  country  till  the 
month  of  November,  1821^  when  the  defendant,  William  Graham,  took  out 
administration  to  the  personal  estate  and  effects  in  England.  John  Campbell 
the  legatee,  died  in  the  year  1801,  and  in  October,  1803,  administration  of  his 
personal  estate,  with  his  will  annexed,  was  granted  in  Jamaica  to  the  plaintiff, 
John  Graham  Campbell,  his  son,  who,  after  several  intermediate  represenU- 
tions  taken  out  here,  obtained,  in  May,  1810,  administration  de  bonis  non  of 

his  father's  personal  estate  from  the  perogative  court  of  Canterbury. 
[*455]        *By  an  indenture  of  the  14th  of  December,  1818,  made  between 

the  said  Henrietta  Campbell  and  Dame  Mai^aret  Hay,  widow,  for- 
merly Margaret  Campbell,  of  the  one  part,  and  the  plaintiff,  J.  G.  Campbell, 
of  the  other  part,  after  reciting  that  the  said  two  legacies  of  500/.  and  500/. 
were  then  due  to  Henrietta  Campbell  and  Maxgaret  Hay  respectively,  they, 
in  consideration  of  25/.  to  each  of  them  paid  by  the  plaintiff^  J.  £.  Campbell, 
and  also  in  consideration  of  natural  love  and  affection  to  him  as  their  nephew, 
assigned  to  him  their  said  several  legacies  for  his  own  use,  together  with  all 
interest  accrued  or  that  might  thereafter  accrue  due  thereupon. 

The  bill,  which  was  filed  in  the  year  1821  by  John  G.  Campbell  against 
William  Graham  as  the  personal  representative  of  the  testator,  charged  that 
assets  had  come  into  the  defendant's  hand,  over  and  above  the  judgments 
afterwards  mentioned,  sufficient  to  satisfy  the  testator's  debts  and  legacies, 
and  it  prayed  an  account  and  payment  of  the  sums  bequeathed  to  John  Camp* 
bell  and  his  sisters.  The  answer  merely  stated  the  defendant's  belief  that 
the  testator's  assets,  includiiig  therein  the  sums  due  in  respect  of  those  judg- 
ments, were  more  than  sufficient  to  satisfy  all  the  outstanding  demands  against 
the  testator's  estate. 

Under  an  order  in  the  cause  directing  the  master  to  inquire  and  report 
whether  the  said  legacies  of  1000/,  1000/.,  500/.,  and  500/.  or  any  and  what 
parts  thereof  Respectively  were  then  due  and  payable,  and  if  necessary  to  take 
an  account  of  what  was  due  for  principal  and  interest  in  respect  of  them,  with 
liberty  to  state  any  special  circumstances,  the  facts  above  detailed  were  found 

by  the  report. 
[*456]        *The  master  also  found  that  the  value  of  the  legacies,  all  of  which, 

together  with  the  interest,  he  certified  to  be  still  unpaid,  ought  to  be 
ascertained,  not  according  to  the  then  present  current  rate  of  exchange,  which 
was  twenty -two  and  a  half  per  cent,  above  par,  but  according  to  the  estab- 
lished par  of  exchange  between  Jamaica  and  British  currency,  that  being  in 
the  proportion  of  140/.  currency  to  100/.  sterling  ;  and  that  there  was,  there- 
fore, due  to  the  plaintiff  on  account  of  the  four  legacies  in  question,  including 


CASES  IN  CHANCERY.  468 

l&30^--Caini;^U  v.  Gr«ham. 

interest  thereon  at  4  per  cent  from  the  end  of  a  year  after  the  testator^^  death, 
the  sum  of  5243/.  155.  Md.  sterling. 

It  did  not  appear  whether  at  the  date  of  the  will  any  money  was  due  to  the 
testator  on  bonds  from  John  CampbeH  and  hia  mother;  and  the  report  look 
no  notice  of  the  existence  of  any  such  bondsi  But  the  master  stated  that,  in 
the  months  of  October,  1773,  and  March,  1774,  respectively,.  John  Campbell 
himself  executed  to  the  testator  two  several  bonds  with  penalties  of  5272/.  and 
1400/.  to  secure  the  repayment  of  2632/.  and  700/.  sterling  with  interest ;  that 
neither  of  these  sunvi  had  ever  been  paid  ;  and  that  soon  after  the  testator's 
death,  his  personal  representative  commenced  actions  upon  the  bonds  in  the 
supreme  court  of  Jamaica  against  John  Campbell,  and  on  the  2d  of  June, 
1794,  recovered  judgmenta  for  the  full  penakiea  and  the  costs,  amounting  to- 
gether to  the  sum  of  6703/.  5^.  sterling. 

The  master  found  that,  under  a  decree  made  in  a  creditor's  suit  against  the 
personal  representatives  of  the  said  John  OampbelU  deceased,  and  in  which 
the  defendant,  William  Grahan^  was  plaintiff,  and  the  plaintiff,  John  G. 
Campbell  and  others  were  defendants,  the  sum  of  670:1/.  &s.  sterling 
was  reported  to  be  then  due  to  *Graham  in  respect  of  the  aforesaid  [*457] 
two  judgments  ;  that  Graham  excepted  to  the  report,  and  in  addition 
to  that  sum  claimed  interest  thereupon  at  six  per  cent,  from  the  2d  of  June, 
1794,  but  that  the  exception  was  overruled  ;  that  other  accounts  and  inquiries 
were  then  directed,  and  some  further  proceedings  were  had,  but  that  no  sub^ 
sequent  report  was  ever  made  in  that  cause. 

The  master  further  found  that,  by  an  indenture  dated  the  20th  of  August, 
1828,  made  between  the  plaintiff^,  J.  G.  Gaoipbell  and  the  defendant  William 
Graham,  for  the  compromise  of  the  cause  of  Graham  v.  CampbelU  the  said  i. 
6.  Campbell  agreed  to  take  upon  himself  the  payment  oflhe  sum  of  6703/.  5s., 
together  with  the  costs  of  that  suit,  after  deducting  what,  if  any  thing,  should 
be  found  due  ta  him  in  the  present  cause  of  Campbell  v«  GraJtaiUy  in  respect 
of  the  said  several  legacies  and  ofHhe  costs. 

The  report  also  set  forth  the  affidavit  of  the  defendant  William  Graham,  in 
ynhich  he  stated,  that  he  never  heard  of  any  claim  or  demand  in  respect  of  the 
said  legacies  till  the  year  1817,  although  in  1794  the  said  bonds  had  been  put 
in  suit  in  Jamaica^  and  |udgments  been  there  obtained  upon  them  ;  but  that 
auch  claim  was  first  brought  forward,  on  the  plaintiff  being  pressed  for  the 
settlement  of  the  bond  debts. 

The  master  reported  that  it  did  not  appear  to  him  that  the  legacies  were  to 
he  considered  as  having  been  adeemed  or  satisfied  ;  or  that  no  interest  was 
due  upon  them  :  or  that  the  principal  thereof  should  be  set  off  and  deducted 
from  the  amount  due  to  the  defendant  upon  the  said  bonds  and  judgments,  as 
on  the  first  of  December,  1791 — one  year  after  the  testator's  death, — 
and  the  interest  be  thereafter  calculated  upon  the  amount  *which  [*458] 
would  then  remain  due  upon  the  said  bonds  and  judgments,  until  the 
same  should  amount  to  the  said  sum  of  6703/.  5s, ;  or  that  although  inter- 
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est  was  calculated  upon  the  said  legacies,  it  should  in  like  manner  be  calcu- 
lated upon  the  said  sum  of  6703/.  5^. 

To  this  report  the  defendant  took,  among  others,  the  following  exceptions  :— 
I.  Because  the  master  had  certified  that  it  did  not  appear  to  him  that  the 
legacies  were  to  be  considered  as  having  been  adeemed,  or  paid  and  satisfied. 
If.  Because  he  had  not  certified  that  the  principal  of  the  legacies  of  lOOOZ. 
and  1000/.  should  be  set  oflf  and  deducted  from  the  amount  due  to  the  defen- 
dant upon  the  bonds  and  judgments  as  on  the  1st  of  December,  1791  ;  and 
that  interest  should  be  thereafter  calculated  on  the  amount  remaining  due  on 
the  said  bonds  and  judgments  after  such  deduction,  until  the  same  should 
amount  to  6703/.  5^. 

III.  Because  he  had  not  certified  that  the  principal  of  the  legacies  of  500/. 
and  500/.  should  in  like  manner  be  deducted  from  the  amount  due  to  the  de- 
fendant, as  on  the  1st  of  December,  1791,  &c.  (as  in  the  foregoing  exception.) 

IV.  Because  he  had  calculated  the  value  of  the  legacies,  and  of  the  in- 
terest thereon,  not  at  the  rate  of  twenty-two  and  a  half  per  cent,  premium  on  the 
sterling  value  of  bills  of  exchange  drawn  in  Jamaica  upon  England,  but  ac- 
cording to  the  ordinary  par  or  rate  of  exchange  between  the  two  countries. 

Mr.  Pemberton  and   Mr.    Simkinson,   for  the   exceptions.     The 
[*459]    *long  interval  of  time  that  has  elapsed  between  the  death  of  the  testator 

and  the  filing  of  the  bill,  raises  an  irresistible  presumption  that  all 
these  legacies  have  been  already  satisfied.  The  legatees  were  nearly  related 
to  the  testator  :  they  resided  in  the  same  country  with  him,  and  they  could 
not  possibly  be  ignorant  of  their  rights  under  his  will.  The  reasonable  infer- 
ence is,  that  they  either  received  payment  of  their  several  legacies,  from  some 
of  the  various  individuals  who  successively  administered  to  the  estate  in  the 
West  Indies,  or  that  they  intended  and  consented  to  give  up  their  claims. 
But  whatever  be  the  fact,  it  is  a  sufficient  answer  to  the  plaintiff  to  say,  that 
seven  and  twenty  years  have  been  suffered  to  pass,  without  a  demand  made, 
or  any  circumstance  shown  to  account  for  the  delay.  Pickering  v.  Stum- 
ford,(a)  Jones  v.  TurberviU€j{b)  Roper  on  Legacies.(c) 

The  legacies  given  by  the  will  are  specific.  They  were  payable  out  of 
certain  moneys  then  due  to  the  testator  upon  the  bonds  of  John  Campbell  and 
bis  mother.  The  report  is  altogether  silent  as  to  those  bonds  ;  and  it  does 
not  appear  that  when  the  testator  died,  any  such  bonds  were  outstanding. 
The  presumption  is,  that  they  had  been  paid  off;  and  the  bequests  charged 
upon  them,  therefore,  must  be  considered  as  adeemed. 

If  any  of  these  legacies,  however,  can  now  be  regarded  as  existing  demands, 
those  to  John  Campbell  ought  certainly  to  be  set  off  pro  tanto  against  the 

sums  due  from  Campbell  upon  the  bonds,  as  at  the  end  of  a  year  after 
[•460]    the  testator's  death.     Those  bond  debts  were  assets  in  •the  debtor's 

hands  applicable  to  the  payment  of  his  legacies,  and  more  than  ade* 

(a)  2Vo8.jim.272,58l.    4Bro.C.C.3U,  (*)  2  Ves.  jmi.  U.    4  Bro.  C  C  U5. 

(c)  Vol-  I,  p.  791. 
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quale  for  that  purpose ;  and  he  must,  therefore,  be  taken  to  have  so  applied 
them.  Jeffs  v.  Wood^{a)  Ranking  v.  Bamard,{b)  Ex  parte  O* Ferrall.{c)  In 
like  manner  the  500/.  legacies  subsequently  assigned  to  the  plaintiff  ought  to 
be  set  off  and  deducted  from  the  amount,  which,  as  the  personal  representa- 
tive of  John  Campbell,  he  then  owed  to  the  testator's  estate. 

The  principle  upon  which  the  master  has  proceeded  in  taking  the  account 
works  gross  injustice.  He  has  not  computed  interest  upon  the  bond  debts 
beyond  the  penalties,  and  as  they  carried  6  per  cent,  interest,  they  must  have 
reached  the  amount  of  the  penalties  before  the  testator's  death,  or,  at  all 
events,  before  the  judgments  were  recovered  in  the  actions  ;  whereas  in  cal* 
culating  what  is  due  upon  the  legacies,  he  has  allowed  interest  at  4  per  cent, 
from  a  year  after  the  testator's  death  till  the  present  time,  a  period  of  nearly 
forty  years.  There  is  no  inflexible  and  peremptory  rule  in  equity,  that  the 
moment  the  sum  secured  by  a  bond  amounts  to  the  penalty,  interest  shall 
cease  to  run.  Lord  Eldon,  in  Grant  v.  Crrant^(d)  expressly  repudiated  that 
doctrine.  The  manifest  unfairness  of  applying  the  ordinary  rule  to  a  case 
circumstanced  like  the  present,  justifies  the  court  in  departing  from  it,  and  al- 
lowing interest  beyond  the  penalty.  Clarke  v.  SetonX^e)  Tew  v.  Wintert<m,(g) 
At  any  rate  if  the  sum  due  in  respect  of  the  legacies  be  retained  and  set  off 
pro  tanto  against  the  bond  debts,  assuming  that,  at  the  time  when  the 
legacies  became  payable,  those  debts  equalled  the  amount  *  of  the  [*461] 
penalties,  interest  must  be  suffered  to  run  upon  the  balance  till  the 
sum  again  reaches  that  point. 

The  effect  of  computing  the  value  of  the  legacies  in  Jamaica  currency  ac- 
cording te  the  nominal,  and  not  the  real  par  of  exchange,  is  to  impose  upon 
the  testator's  estate  an  additional  charge  of  twenty-two  and  half  per  cent,  the 
extra  cost  of  remitting  the  amount  to  England. 

The  Master  of  the  Rolls  said,  that  upon  several  of  the  points  raised 
he  could  not  entertain  a  doubt.  The  sums  bequeathed  by  the  will  were  not 
specific  but  demonstrative  legacies,  and  could  not  be  considered  as  adeem- 
ed.[l]    The  assignee  of  a  legacy  continued,  until  it  was  paid,   to  stand 

(a^  2  p.  Wma.  13&  (6)  5  Mad.  32.  (c)  1  6.  &  J.  347. 

(<0  3  RiUB.  598.  (e)  6  Vm  411.  {g)  3  Bro.  C.  C.  489.    1  Vee.  jun.  451. 

•  [1]  A  testator  deviied  a  certain  estate  to  tnuteea  for  sale,  for  payment  of  his  debts  and  lega- 
cies, in  exoneration  of  his  personal  estate ;  and  after  reciting  that  he  became  entitled  on  his 
marriage  to  a  sum  of  7442i.  of  which  he  had  received  2442/.  and  the  50002.  remained  due, 
he  bequeathed  2442/.  to  be  paid  out  of  the  produce  of  the  said  estate,  and  the  smn  of  5000t 
when  and  if  the  same  should  be  received  and  got  in,  but  not  otherwise,  to  four  persons  equally ; 
and  in  case  the  5000/.  should  be  received  by  him  in  his  lifetime,  he  directed  the  same  to  be 
nised  out  of  the  said  devised  estate.  The  testator  received  the  5000/. ;  and  it  was  hej^,  that 
the  legacy  was  demonstrative,  and  was  a  charge  upon  the  general  personal  estate,  as  well  as 
upon  the  devised  estate.  ColvilU  v.  Middleton,  3  Bea.  570.  A  gift  to  A.  B.  **  of  the  sum  of 
100/.  which  said  sum  is  owing  to  me,  by  bond,  from  her  father,"  was  held  a  specific  and  not 
a  demonstrative  legacy ;  for  these  words  **  which  said  sum  is  owing  to  me,"  show  distinct- 
ly that  It  was  the  sum  owing  on  the  bond  which  was  specifically  bequeathed.      Dovies  v. 
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precisely  in  the  same  situation  as  the  assignor  bad  dono ;[  I  ]  and  in  that  re- 
spect the  case  of  Jeffs  v.  Wood  bad  no  application.  The  argument  upon  the 
rate  of  exchange  was  wholly  be&ide  the  question.  The  legacies  were  to 
be  paid  out  of  assets  in  England,  where  the  defendant  bad  taken  out  ad* 
ministration  to  the  estate,  so  that  there  could  bo  no  expense  of  remittance. 
The  third  and  fourth  exceptions  must  therefore  he  overruled. 

Mr.  Tinney,  Mr.  Rennalls,  and  Mr.  Rolfe^  for  the  plaintiff,  upon  the  first 
and  second  exceptions  : — The  circumstances.  sulHciently  explain  the  conduct 
of  the  legatees  in  so  long  neglecting  lo  claim  their  legacies.  The  parties 
were  all  resident  in  this  country  at  the  time  when  the  testator  died,  and  al- 
though a  regular  series  of  administrations  was  taken  out  to  his  estate  in  the 
West  Indies,  he  had  no  persona)  representative  in  England  till  the  year 
1821  ;  nor  were  there  any  assets  out  of  which  the  judgment  could  be  sat- 
isfied. John  Campbell  could  not  take  a  single  step  in  compelling 
[*462]  payment  of  his  legacies  ^without  being  himself  called  upon  to  dis- 
charge the  larger  sum  due  on  his  bonds  to  the  estate  of  the  deceas- 
ed. It  was  not  his  interest  to  stir  in  the  matter,  and,  consequently,  the 
presumption,  which  is  founded  on  its  being  for  the  party's  own  benefit  to 
enforce  payment,  entirely  fails.  The  objection,  howevep,  if  it  could  be 
maintained,  comes  with  a  bad  grace  from  one  who  himself  seeks  to  set  up 
a  counter  demand,  the  origin  of  which  is  carried  twenty  years  farther  back. 
As  to  the  legacies  assigned  to  the  plaintiff  by  his  aunt,,  it  is  not  very  surpri- 
sing that  those  ladies  should  be  unwilling  to  resort  to  legal  proceeding  against 
a  relative  for  sums  not  exceeding  350/.  sterling  to  each  of  them,  especially 
as  such  proceedings,  in  order  to  be  effectual,  must  have  been  carried  on  in  a 
foreign  court,  by  some  person  holding  a  power  of  attorney  to  act  on  their  be- 
half. 

The  bond  debts  must  have  reached  the  full  amount  of  the  penalties  at  the 
time  of  the  testator's  death  in  December,  1790,  or  at  the  end  of  a  year 
afterwards,  certainly  long  before  the  judgments  were  recovered  in  the  ac- 
tions. No  authority  can  be  produced  to  warrant  the  court  in  implying  a  re- 
tainer of  the  kind  now  contended  for.  In  the  cases  referred  to,  the  executor 
insisting  upon  the  set-off,  always  admitted  assets^  That  was  done  expressly 
in  Jeffs  V.  Wood.{a)  Unless,  indeed,  there  be  an  admission  of  assets,  or  an 
assent  signified  by  the  personal  represenutive,  a  legatee  can  have  no  right  to 
claim  satisfaction  of  his  legacy  by  way  of  retainer,  till  all  the  debts  are  dis- 
charged and  the  fund  is  clear^    Here  so  far  from  there  being  any  such  assent 

Morgan,  2  Beav.  405.     As  Ux  ademption  of  legacy,  aee  Sheffield  y.  The  Earl  of  Coventry,  3 
RuflB.  ^  M    336.     Paitioon  ▼.  Faitieon,  1  Myl.  &  K.  12.     Hayee  y.  Hayee,  1  Keen,  97.    OiC 
portion,  eee  Powye  ▼.  Mansfield,  3  Myl.  &.  Cr.  366.    Pym  v.  Lockyer,  5  Myl.  &  Cr.  29 ;  3 
Myl.  &  Or.  379,  n.  1.     Stacker  v,  Harbin,  3  Beav.  484. 
[1]  As  to  aflngfoment  of  legacy,  see  Comber  v.  Graham^  mite,  450^ 

(a)  2  P,  Wms.  128. 
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or  admission,  the  administrator  in  Jamaica  brought  actions  and  re- 
coverecl  judgments  for  the  full  penalties;  a  ^circumstance  proving,  [M63] 
if  evidence  were  necessary,  that  no  payments  had  ever  been  made 
in  respect  of  the  bond  debts.  When  those  debts  reached  the  amount  of  the 
penalties,  interest  from  that  moment  ceased  to  run  upon  them ;  and  having 
once  stopped,  it  could  not  revive,  when  the  deduction  caused  by  a  set-oflf 
implied  at  the  end  of  a  year  after  the  testator's  death,  reduced  the  total  sum 
due  below  that  amount. 

The  Master  of  the  Rolls  ;— The  single  question  is,  whether  the  delay 
that  has  taken  place  here,  is  or  is  not  satisfactorily  explained  ;  and  I  am  of 
opinion,  that  as  far  as  relates  to  the  legacies  given  to  John  Campbell,  that 
delay  is  satisfactorily  explained.  It  never  was  Campbell's  interest  to  settle 
the  account  with  the  representatives  of  Graham ;  because^  upon  such  ac* 
count,  a  considerable  balance  would  have  been  found  against  him  ;  and  if  he 
had  called  upon  them  for  satisfaction  of  his  legacy,  he  must  necessarily  have 
come  to  a  settlement  of  the  general  account  and  have  paid  the  balance.  The 
circumstances  referred  to  in  the  argument  in  no  way  affect  this  reasoning.  la 
the  year  1794,  four  years  after  the  testator's  death,  his  personal  representa- 
tive in  Jamaica  brought  actions  against  Campbell  for  a  large  sum  alleged  to 
be  due  upon  two  bonds,  and  recovered  judgments  in  respect  of  those  bonds. 
It  is  said  that  Campbell's  attention  must  have  been  then  called  to  the  subject 
of  his  counter  demand,  and  that>  though  he  could  not  have  claimed  to  set  it 
off  in  the  actions,  he  might  still  have  availed  himself  of  the  same  benefit,  by 
a  bill  in  equity  filed  in  Jamaica.  And  it  is  no  doubt  true  that  he  might  have  so 
done  ;  but  he  must  in  that  case  have  submitted  to  pay  the  balance  due  from 
him  on  the  account:  and  it  is  plain,  that,  from  the  year  1794  down  till  the 
present  time,  the  judgments  recovered  against  Campbell  have  been  wholly 
unavailable  to  the  testator's  estate. 

*There  is  much  greater  difficulty  with  respect  to  the  legacies  of  [*464] 
500/.  given  to  Henrieita  Campbell  and  Margaret  Hay.  The  only 
reason  assigned  why  these  legacies  were  not  sooner  demanded,  is,  that  the 
legatees  left  the  island  of  Jamaica  where  the  assets  of  Graham  were  to  be 
administered,  and  came  to  England  with  their  brother ;  a  fact  which  the  mas- 
ter has  found  with  respect  to  one  of  the  sisters,  and  which,  as  they  both 
formed  part  of  John  Campbell's  family,  may  not  unnaturally  be  presumed 
with  respect  to  the  oiher.  Another  reason,  which  was  not  suggested  at  tlie 
bar,  seems  very  possible,  namely,  that  there  were  not  assets  forthcoming.  It 
was  at  first  alleged,  that  the  answer  of  the  defendant  contained  an  unqualified 
admission  of  assets.  On  examination,  however,  the  passage  will  be  found  to 
'  amount  to  nothing  more  than  an  admission,  that  if  the  representatives  of-Gra- 
ham  should  recover  the  sums  due  on  bond  from  the  representatives  of  Camp- 
bell, there  would  then  be  sufficient  funds  to  satisfy  the  legacies.  Upon  these 
grounds  I  am  disposed  to  think  that  the  master,  in  allowing  the  claim  for 
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these  legacies,  Tias  followed  the  safer  coarse  ;  and  the  exception  must,  there- 
fore, be  overruled. 

Upon  the  question  raised  by  the  other  exception,  I  think  I  must  assume 
(what  indeed  appears  to  be  conceded,)  that,  at  the  time  of  the  testator's  death, 
or  at  the  end  of  a  year  afterwards,  when  the  right  to  receive  the  legacies 
accrued,  the  principal  and  interest  due  upon  the  bonds  amounted  to  the  penal- 
ties ;  and,  assuming  that  to  be  the  fact,  my  opinion  is,  that  the  master's  cal- 
culation cannot  stand,  but  that  the  amount  of  the  two  sums  bequeathed  to 
John  Campbell  must  be  considered  as  giving  him  a  right  of  retainer  as  at  the 
end  of  one  year  after  the  death  of  the  testator,  and  that  the  debt  due  from 
him  must  be  computed  upon  the  principle  of  such  retainer.  Whether 
[*465j  or  not  the  debt  is  then  *to  carry  interest  till  it  again  reaches  the 
amount  of  the  penalty,  is  a  question  which  I  should  wish  to  have 
further  inquired  into  before  deciding  the  point. 


March  8. — The  point  reserved  at  the  hearing  was  again  argued  at  some 
length.  Clarke  v.  Scton,{fl)  and  Doran  v.  G'Reilly^fJb)  were  the  only  cases  re- 
ferred to. 

The  Master  of  the  Rolls  : — ^It  does  not  appear  to  me,  that  the  cases 
proceed  upon  any  other  principle  than  that  the  master  is  not  to  compute  inte- 
rest beyond  the  amount  of  the  penalty. 

I  am  of  opinion,  that  when  these  legacies  became  payable,  which  was  at 
the  end  of  one  year  after  the  death  of  the  testator,[l]  they  are  to  be  considered 
as  paid,  that  is  to  say,  they  are  claims  which  the  debtor  then  had  on  the  cre- 
ditor, and  which,  therefore,  he  was  entitled  to  set  off  at  that  time.[2]  I  am 
also  of  opinion  that  the  retainer  operates  in  the  same  way  as  if  payment 
had^been  then  made,  and  that  the  obligee  of  the  bonds  had  a  right  to  apply 
that  payment,  first  in  discharge  of  the  interest,  and  tlien  pro  tanto  in  reduc- 
tion of  the  principal. [3 J 

(a)  6  Ves.  411. 

(b)  3  Price,  250.  Most  of  the  cases  on  the  subject  are  colleoted  in  Mr.  Raithb/s  note  to  Hale 
v.  Thoftuu,  I  Vem.  350.  Seealso  Cnspe  v.  Blake,  1  Ch.  C.  23.  Ca.  T.  Fioob,  89.  Maelure  ▼. 
Dwnkin,  I  East,  436. 

[1]  Vide  Williamson  t.  WtZltafiMon,  6  Paige,  298.  SuUivan  ▼.  Winthropt  I  Sumn.  16.  19. 
MwMh  V  .  Hague,  1  Edw.  Ch.  Rep.  175. 

[2]  "  It  must  be  observed  that  the  term  '  set-off'  is  very  inaccurately  used  in  cases  of  this  kind. 
In  its  proper  use,  it  is  applicable  only  to  mutual  demands,  debts  and  credits.  The  right  of  an  ex- 
ecutor of  a  creditor  to  retain  a  sufficient  part  of  a  legacy  given  by  the  creditor  to  the  debtor,  to 
pay  a  debt  due  from  him  to  the  creditor's  estate,  is  rather  a  right  to  pay  out  of  the  fund  in  band* 
than  a  right  of  set-off.  Such  right  of  payment,  therefore,  can  only  arise  wh«r«  there  is  a  right 
to  receive  the  debt  so  to  be  paid ;  and  the  legacy  or  fund,  so  to  be  applied  in  payment  of  the  debt,* 
must  be  payable  by  the  person  entitled  to  receive  the  debt" — ^Lord  Cottenham.  Cherry  ▼.  Boult- 
bee,  4  Myl.  &  Cr.  442, 447.     S.  C.  2  Keen,  319. 

[3]  In  the  absence  of  an  agreement,  a  creditor  receiving  a  partial  payment  of  a  debt,  has  the 
right  of  applying  it  fint,  to  the  satisfaotion  of  the  interest  then  due,  before  it  is  applied  to  disobargo 
any  part  of  the  principal.  Hart  v.  Dewy,  2  Paige,  207.  And  see  The  Stite  of  Connecticut  v. 
Jaekmm,  1  Johns.  Ch.  Rep.  17.    Stoughton  ▼.  Lynch,  2  Johns.  Ch.  Rep.  209.     WiUiama  ▼• 
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Although  the  judgments  recovered  in  the  actions  brought  in  1794,  were 
taken  for  the  full  penalties,  they  formed,  in  truth,  a  security  only  for  the 
amount  of  the  sums  which  might  then  be  due  upon  the  bonds  ;  and  the  prin- 
cipal sums  so  remaining  due  would  Carry  interest,  until  the  amount  of 
that  interest,  together  with  *the  principal,  was  equal  to  the  penalties,  a'  [466] 
point  which  was  expressly  decided  in  the  case  of  Clarke  v.  S«ton.[l] 


By  the  decree  it  was  declared^  that  **  the  amount  of  the  two  several  lega- 
cies of  1000/.  and  1000/.  Jamaica  currency,  certified  to  be  due  to  the  plaintiff 
John  6.  Campbell,  as  administrator  of  John  Campbell  deceased,  is  to  be  con- 
sidered as  giving  to  the  legatee  a  right  of  retainer  as  on  the  1st  of  December, 
1791,  being  the  end  of  one  year  after  the  death  of  William  Graham,  the  testa- 
tor, to  the  amount  of  the  said  two  legacies,  out  of  the  debt  due  by  the  said 
John  Campbell,  deceased,  to  the  said  William  Graham,  deceased,  upon  the 
bonds  on  which  the  judgments  in  the  pleadings  mentioned  were  obtained ; 
and  to  be  considered  as  appUed  first  in  payment  of  the  interest,  and  the  re- 
mainder, if  any,  in  payment  of  the  principal  of  the  said  debt ;  and  that  the  ac- 
count between  the  parties  is  to  be  computed  upon  the  principle  of  such  re- 
tainer ;  and  that  it  be  referred  back  to  the  master  to  inquire  and  ascertain 
what 'was  due  upon  the  said  judgments  on  the  2d  day  of  June,  1794,  when 
they  were  obtained,  having  regard  to  the  declaration  hereinbefore  contained  as 
to  the  right  of  retainer  in  respect  to  the  said  two  legacies  ;  and  the  said  mas- 
ter is  to  compute  interest  on  what  he  shall  so  find  to  be  due  on  the  said  3d  day 
of  June,  1794,  upon  the  said  judgments,  from  the  said  2d  day  of  June,  1794, 
until  the  amount  due  on  the  said  judgments,  together  with  the  costs  therein 
mentioned,  shall  have  reached  the  sum  of  6703/.  5^.  sterling,  being  the 
amount  of  the  penalties  of  the  said  bonds,  and  of  the  said  costs,"  dec. 


1831  ;  Jtf/y,  15,  16. — Both  parties  presented  petitions  of  appeal. 

"^On  the  rehearing  of  the  exceptions  before  the  Lord  Chancellor    [  *467] 
three  questions  only  were  argued:  first,  with  respect  to  the  set*off; 
secondly,  upon  the  effect  of  laches  in  barring  the  claim  of  the  legatees ;  and, 
thirdly,  as  to  the  correctness  of  the  master's  calculation  of  the  value  of  the 
legacies. 

Mr.  Tinney^  Mr.  Rennalls^  and  Mr.  i!o//e,  for  the  plaintiffs  : — The  master 
was  right  in  computing  what  was  due  in  respect  of  J.  O.  Campbeirs  legacy 
at  the  time  when  the  bill  was  filed,  and  deducting  the  amount  from  the  judg- 

Houghtalifigt  3  Cow.  87.  n.  a.  Lighifoot  v.  jPrtVe,  4  Hod.  &  Mun.  431.  Lamott  ▼.  Sterrett,  1 
Harr.  &,  Johns.  43.  Yanrey  y.  Mutter^  Cam.  &.  Norw.  (North  Carolina)  Rep.  513.  Blaek  ▼. 
Blakeley,  2  McOord*s  iSoath  Carolina,)  Rep.  10.     Wrfght  v.  Wnght,  id.  204. 

[1]  When  uiterest  ia  recoverable  beyond  the  penalty  of  the  bond,  see  Grat$t  v.  Grant,  3  Roas.  598. 
613.  n.  1.  S.  C.  3  Sim.  340.  The  Uen  of  a  mortgagee  extends  to  the  whole  amount  of  principal 
and  interest  due,  although  thoy  may  exceed  the  penalty  at  the  bond.  Mower  ▼.  Kip,  6  Paige,  68. 
S.  C.2Edw.Ch.Rep.  165< 
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ment  debt.  That  ihe  one  claim  carried  interest  at  four  per  cent,  while  the 
other  carried  no  interest  was  an  accident,  which  here  is  favorable  to  the  lega- 
tee ;  but  the  advantage  might  have  been  the  other  way.  Suppose,  for  ex- 
ample, the  debt,  instead  of  being  secured  by  a  judgment,  bad  been  due  upon 
a  bond  bearing  interest  at  five  per  cent.,  could  the  legatee  have  then  insisted 
as  a  matter  of  course  on  having  his  legacy  set  off,  as  at  the  date  of  the  testa- 
tor's death,  or  at  the  end  of  a  year  afterwards,  against  the  money  due  upon 
the  bond  ?  The  doctrine  has  never  gone  to  that  extent.  Though  recognized 
in  equity  long  before  the  legislature  ventured  to  make  it  available  at  law,  the 
application  of  set-off  has  been  always  founded  on  mutual  dealings  and  on 
eome  evidence,  however  slight,  of  the  assent  or  contract  of  the  parties.  Cut' 
son  V.  African  Company,{a)  Hawkins  v.  Freeman,(b)  Carr  v.  Tai/lor,{c)  Ex 

parte  0'FefralL{d)  In  Jeffs  v.  Wood,{e)  which  was  much  relied 
[*468]    upon  in  the  court  below,  the  circumstances  *are  incorrectly  stated  : 

the  judgment  really  turned  upon  an  agreement,  and  the  executor  be- 
sides had  admitted  assets.  But,  so  far  as  it  seems  an  authority  for  applying 
the  doctrine  generally,  wherever  there  are  opposite  debts,  without  proof  of 
understanding  or  intent,  it  is  contradicted  by  the  later  cases  of  Pegg  v. 
Greenig)  and  Whilaker  v.  Rush,{k)  A  legatee  never  can  be  permitted  to  pay 
himself  by  retaining  the  value  of  his  legacy  out  of  a  debt,  unless  the  personal 
representative  has  given  his  assent,  or  has  distinctly  admitted  assets.  Till 
then  there  are  no  mutual  demands  ;  for  the  legatee  is  a  mere  volunteer,  and 
the  executor,  who  takes  upon  himself  to  authorize  such^a  retainer  before  all 
the  testator's  debts  are  satisfied,  incurs  the  hazard  of  committing  a  devastavit. 
It  is  an  option,  therefore,  which  can  belong  only  to  the  personal  representa^ 
tive,  and  his  right  must  stand  upon  the  same  footing  as  that  of  any  other  per- 
son who  unites  the  character  of  debtor  and  creditor  of  another.  The  party, 
who  would  have  the  benefit,  must  declare  his  election ;  he  must  either  adopt 
bis  right  at  the  moment  when  the  mutual  claims  arise,  or  he  is  presumed  to 
reject  it.  Here  the  administrator  rejected  it,  for  he  insisted  on  full  satisfac- 
tion of  the  debt,  and,  in  the  actions  brought  upon  the  bonds  judgments  were 
recovered  for  the  whole  amount  of  the  penalties.  It  is  impossible,  upon  prin- 
ciple, that  set  off  should  be  applied  by  relation  to  any  antecedent  period,  un- 
less there  has  been  some  intimation  of  intention  ;  nor  can  any  precedent  be 
produced  for  giving  it  a  retrospective  operation.  It  can  only  take  effect  from 
the  time  when  the  plaintiff  by  filing  his  bill  asserted  the  existence  of  a  cross 
demand.  Why  should  the  end  of  a  year  after  the  testator's  death  be  fixed 
upon  as  the  time  for  sinking  the  balance  between  the  counter-claims  rather 

than  any  other  period  ? 
[•469]       *The  administrator,  by  his  answer  to  the  bill,  did  not  set  up  time 

(a)  1  Vera.  131.    The  principle  cases  on  the  eabject  are  collected  in  the  note. 

(*)  8  Vin.  Ab.  560.  (c)  10  Ves.  674  {d)  1  G.  &  J.  347.  (e)  2  P.  Wins.  138. 

{g)  Mob.  185.  (/,)  Amb.  407. 
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as  a  defence,  but  resisted  the  payment  on  quite  a  different  ground, — that 
the  legacies  were  not  general  legacies,  but  specific,  and  that  no  bonds  could 
be  found  to  satisfy  them.  The  denial  of  the  validity  of  a  claim  is  a  circum- 
stance that  rebuts  the  presumption  of  satisfaction  raised  by  the  lapse  of  time. 
Reeves  ▼.  Brymer.{a)  No  administration  was  taken  out  in  England  till  1821, 
and  till  then,  consequently,  there  was  no  person  upon  whom  the  demand 
could  be  made.  Where  the  statute  of  limitatioBs  has  been  set  up  against  a 
claim,  it  has  been  decided  that  no  cause  of  action  accriied,  until  there  was  an 
administration  to  the  estate  of  a  party  in  whose  right  the  action  was  brought. 
Murray  v.  East  India  Company, {b)  The  same  rule  must  apply  where  the 
party  against  whose  estate  a  demand  is  made,  has  been  unrepresented  for  a 
series  of  years.  Here  there  was  no  fund  out  of  which  the  legacies  could  be 
paid ;  for  the  assets  were  not  collected,  and  of  course  could  not  be  distributed 
till  the  year  1821.  It  is  true  that  length  of  time  will  raise  a  presumption  of 
the  payment  of  legacies  :  thus  in  Pickering  v.  Stamford  (c)  it  was  said  that 
had  that  been  the  case  of  a  legacy,  thirty-five  years  would  have  been  a  bar ; 
and  in  Jones  v.  TurbervUle  {d)  a  legacy  was  presumed  to  be  satisfied  after 
forty  years.  Hercy  v.  Dinwoody.{e)  In  fact,  a  much  less  time  would  be 
sufficient  to  raise  the  presumption  in  the  absence  of  all  circumstances  to  rebut 
it ;  for  as  a  legacy  is  in  the  nature  of  a  simple  contract  debt,  six  years,  and 
not  twenty,  would  be  the  period  of  limitation  against  the  demand  of  the  lega-^ 
tee.  But  in  this  case  there  are  abundant  circumstances  to  repel  the 
presumption  of  payment ;  for  besides  the  impossibility  *of  making  [*470J 
the  demand  while  the  estate  of  the  testator  was  not  administered  to, 
the  absence  of  a  creditor  in  a  foreign  country  is  of  itself  sufficient  to  prevent 
the  statute  of  limitations  from  running,  and  by  analogy  from  raising  a  presump* 
tion  of  payment  as  against  the  legatees.     Fladong  v.  Winter.(g) 

In  Cockerell  v.  Barber  (h)  Lord  Eldon  has  distinctly  laid  down  that  a  lega- 
cy in  foreign  specie  must  be  paid  in  this  country  according  to  the  current 
value  of  that  specie,  without  any  reference  to  the  rate  of  exchange,  or,  what 
was  the  same  thing,  the  expense  of  remittance.  Raymond  v.  BrodbeltJJ) 
Pkipps  V.  Anglesea.(k\ 

Sir  Edward  Sugden  and  Mr.  Simpkinson^  for  the  defendant : — His  honor's 
decree  is  founded  in  substantial  justice,  and  is  not  inconsistent  with  authority. 
Nothing  can  be  more  fair  than  that  the  legacy  should  go  to  extinguish  pro 
tanto  the  amount  of  the  judgment  debt  subsisting  at  the  testator's  death ; 
nothing  more  mischievous  than  that  a  premium  should  be  held  out  for  laches, 
and  that  a  legatee,  while  he  evades  the  payment  of  his  obligations  with  impu- 
nity, should  be  thereby  enabled  to  swell  the  amount  of  his  cross  demand.  If, 
as  might  have  happened,  this  judgment  had  been  the  only  assets  left  by  the 
testator,  the  plaiutifTs  claim  would  have  been  continually  accumulating,  while 

(•)  4  Ve^  692,    6  Y««.  519.        (6)  5  B.  &  A.  204.  (c)  2  Vei.  jun.  272. 581. 

{d)  2  Vc  jun.  11.  (e)  2  Vca.  jun.  87.    4  Bro.  C.  C.  257.      (g)  19  Vei.  196. 

(A)  16  Vet.  461.  (0  5  Vei.  199.  (*)  5  Vin.  Ab.  209.  pL  8. 
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the  fund  to  discharge  it  remained  sialionary.     The  law  of  sct-ofF,  which  was 
intended  to  prevent  a  circuity  of  actions,  rests  on   a  tacit  understanding 

between  persons  mutually  indebted,  that  a  balance  Bhall  be  struck 
[•471]    between  the  opposite  claims  as  •they  arise,  and  thai  the  amount  of  the 

difference  only  shall  constitute  the  debt.  Jeffs  v.  Wood  is  not  to  be 
explained  away  ;  it  did  not  stand  on  the  footing  of  agreement,  but  was  a  de- 
cision upon  the  general  principle,  and  has  been  uniformly  followed.  Ranking 
T.  Barnard,{a) 

Upon  the  lapse  of  time,  the  principle  established  in  Chohnondeley  v.  C/in- 
ton{b)  is  applicable.  Acquiescence  for  upwards  of  twenty  years  in  the  right 
of  a  party  in  possession,  or  against  whom  a  claim  was  never  brought,  is  a 
bar  in  equity  as  well  as  at  law.  That  principle  has  been  repeatedly  extended 
to  legacies.  The  language  of  Lord  Chief  Baron  Eyre  in  Jones  v.  Turber- 
ville{c)  is  extremely  strong  to  that  effect ;  and  is  only  a  recognition  of  the  doc- 
trine which  had  been  laid  down  and  acted  upon  long  before  in  Smith  v. 
Clay.{d)  There  is  no  evidence  whatever  of  these  legacies  having  been 
claimed  in  the  long  interval  between  the  year  1790,  when  the  testator  died, 
and  the  year  1821,  when  the  bill  was  filed  by  the  parly  representing  the 
legatees  ;  neither  is  there  any  evidence  that  the  assets  were  deficient.  At 
the  time  of  the  testator's  death,  which  took  place  in  Jamaica,  the  legatees 
were  domiciled  in  that  island,  were  a  regular  series  of  administrations  has 
been  taken  out  from  1791  downwards.  The  legatees  must  have  had  little 
faith  in  the  validity  of  their  own  .claim,  when  they  assigned  their  supposed 
title  for  the  paltry  consideration  of  25/.  All  the  circumstances  of  the  case 
confirm  instead  of  weakening  the  presumption  arising  from  the  lapse  of  time. 
In  calculating  the  difference  between  pounds  sterling  and  pounds 
[*472]    in  Jamaica  currency,  the  master,  by  •adopting  the  nominal  instead  of 

the  real  standard  of  value,  has  added  to  what  ought  to  have  been  the 
estimated  amonnt  of  the  legacies  at  the  rate  of  twenty-two  and  a  half  per 
cent.  The  permament  standard  of  value  as  between  this  country  and  Ja- 
maica is  in  the  ratio  of  14  to  10;  in  other  words,  when  the  exchange  is  at 
par,  100/.  sterling  are  equivalent  to  140/.  Jamacia  currency.  But  the  actual 
rale  of  exchange  is  twenty-two  and  a  half  per  cent,  beyond  par  in  favor  of 
this  country;  so  that  every  100/.  paid  in  this  country  are  in  fact  equal  to 
162/.  10*.  Jamaica  currency,  and  thus  the  legatees  would,  upon  the  master's 
calculation,  gain  twenty-two  and  a  half  per  cent,  upon  the  amount  of  their 
legacies.  AH  they  are  entitled  to  receive,  admitting  the  validity  of  the  claim, 
is  the  value  of  the  legacies  in  pounds  sterling  or  bills  of  exchange  supposing 
them  to  be  paid  in  Jamaica. 


August  23.— The  Lord  CHANCBLLOR(e) :— By  the  first  of  the  three   ex- 

(«)  5  Mad.  33.  ih)  2  J.  &  W.  1.  (c)  S  Vet.  Jan.  11. 

(42)  Amb.  645.    3  Bro.  C.  C.  639,  n.  (e)  Loi4  Brotigham. 
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cepiions  brought  under  review  on  this  appeal,  a  question  was  raised  touch- 
ing the  right  of  a  legatee,  who  was  also  indebted  to  the  testator  upon  a  bond, 
to  retain  and  set  off  iiis  legacy  against  the  amount  pf  the  >  bond  debt ;  and, 
upon  a  full  consideration  of  the  case,  I  am  of  opinion  that  his  Honor  has  de- 
cided rightly  in  allowing  that  exception. 

The  next  exception  related  to  a  subject  of  more  general  importance,  and 
as  I  have  not  here  the  good  fortune  to  agree  with  his  Honor  in  the  conclusion- 
to  which  he  was  come,  it  is  proper  that  I  should  state  the  facts  of  the  case 
more  fully,  and  assign  the  reasons  for  my  difference  of  opinion. 

*The  last  exception  had  reference  only  to  the  mode,  in  which  the    [*473] 
value  of  certain  legacies  given  in  Jamaica  currency  were  to  be  esti- 
mated :  and,  as  I  think  that  those  legacies  ought  not  to  be  paid,  the  question 
as  to  the  value  of  the  currency,  or  the  manner  in  which  that  should  be  as- 
certained, does  not  arise. 

My  observations,  therefore,  will  be  confined  to  the  question  raised  by  the 
second  exception  :  and  the  facts,  upon  which  the  judgment  will  turn,  are 
shortly  these : — ^Tbc  testator  died  in  the  year  1790,  iiaving  bequeathed  to 
John  Campbell  who  survived  him,  two  legacies  of  lOOOZ.  each,  the  right  to 
which  came  into  discussion  under  the  former  exception  already  adverted  to. 
The  present  question,  however,  does  not  arise  upon  them,  but  upon  two 
legacies  of  500/.  given  by  the  will  to  two  other  legatees,  from  whom  the 
plaintiff,  who  is  the  personal  representative  of  the  same  John  Campbell, 
and  as  such  entitled  to  the  two  former  logicies,  purchased  them  for  the  sum 
of  25/.  each,  that  is  to  say,  5  per  cent,  upon  the  principal,  and  at  the  same 
time  had  them  regularly  assigned  to  him.  And  the  question  now  being, 
whether  the  plaintiff^  by  virtue  of  that  assignment,  is  entitled  to  those  lega- 
cies of  500/.,  I  am  disposed  to  hold,  so  far  different  from  his  Honor's 
judgment,  that,  in  the  peculiar  circumstances  of  this  case,  the  plaintiff  has 
failed  to  make  out  his  title  ;  and  to  that  extent  therefore,  that  the  order  should 
be  reversed. 

Although  the  testator's  death  happened  in  tlie  year  1790,  no  steps  were 
taken  by  the  legatees,  either  during  the  life  of  John  Campbell,  or  after- 
wards, to  assert  their  claims  under  the  will :  nor  did  the  present 
plaintiff,  at  whatever  lime  be  acquired  his  title,  resort  to  any  ^measures  [*474] 
for  the  recovery  of  these  legacies  prior  to  the  year  1817.  In  that 
year  a  demand,  or  something  like  a  demand,  appears  for  the  first  time  to  have 
been  made  on  behalf  of  the  legatees,  and  that  was  the  earliest  symptom  which 
the  parties  exhibited  of  their  being  alive  to  their  interests  under  Mr.  Gra- 
ham's will.  The  bill  was  filed  in  1821.  Here  then  is  a  period  of  at  least 
seven  and  twenty  years,  or,  reckoning  down  to  the  filing  of  the  bill,  of  more 
than  thirty  years,  during  the  whole  of  which  the  plaintiff,  or  those  in  whose 
shoes  he  stands,  were  perfectly  quiescent  and  inactive  with  regard  to  any 
claims  they  might  intend  to  assert  against  the  testator's  estate. 

The  question,  putting  it  in  a  general  form,  is  very  important ; — ^Whether 
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laches  of  SO  long  a  duration,  leaving  so  many  years  to  elapse,  so  many 
deaths  to  occur,  and  so  many  changes  of  circumstances  and  parties  to  take 
place, — whether  in  such  a  case  the  mere  lapse  of  time  ought  not  of  itself  to 
operate  here,  as  it  certainly  would  with  respect  io  any  demand  at  law,  I  will 
not  say  as  a  bar,  but  as  constituting  such  an  acquiescence  as  justifies  a  court 
of  equity  in  presuming  payment.  The  statute  of  limitations,  while  it  en- 
deavored to  apply  a  remedy  to  the  case  of  simple  contract  debts  and  actions 
upon  tort,  to  personal  and  mixed  actions  as  well  as  to  other  rights  of  a  real 
nature,  left  the  case  of  actions  upon  specialties,  judgments  as  well  as  bonds 
and  recognizances,  entirely  unprovided  for;  and  many  complaints  in  conse- 
quence arose,  traces  of  which  are  to  be  met  with  both  in  the  dicta  and  de* 
cisions  of  our  early  judges.  Lord  Hale  was  among  the  first  who  countenanced 
the  notion,  that,  after  lapse  of  time,  satisfaction  might  be  presumed  even  of 
a  speciality ;  and  that  doctrine,  which  subsequently  received  the 
[*475J  assent  of  Lord  Hardwicke,  derived  some  confirmation  from  *the 
statute  of  William,(ci)  by  which  twenty  years  were  fixed  as  the  period 
of  limitation  for  reversing  judgments  by  writ  of  error.  Following  the 
analogy  afibrded  by  that  statute,  or  nyore  probably  rather  the  analogy  of 
the  period  within  which  personal  or  mixed  actions  fur  the  recovery  of  real 
rights  are  limited,  the  courts  have  come  to  adopt  the  doctrine  of  Lord  Hale 
by  a  pretty  uniform  train  of  decisions  :  and  they  now  hold  that  the  lapse  of 
twenty  years,  if  not  taken  as  a  positive  bar,  shall  at  least  be  fatal  to  actions 
upon  bonds,  the  judge  always  directing  the  jury,  under  such  circumstances, 
to  presume  in  the  absence  of  contrary  evidence,  that  the  debt  has  been 
satisfied.  If  interest  is  proved  to  have  been  paid,  or  if  upon  demand,  any 
acknowledgment  has  been  made  that  the  debt  remains  still  unsatisfied, 
there  is,  of  course  an  end  of  the  presumption.  On  this  subject  consider- 
able diversity  of  opinion  has  prevailed  among  the  judges  at  different  times  ; 
Lord  Mansfield  going  a  good  deal  failher  than  others  have  done  with 
respect  to  the  period  that  must  elapse  in  order  to  found  the  presumption  ; 
and  Mr..  Justice  Buller  having  once  or  twice  said  that  he  had  known 
instances  where  eighteen  years  had  been  considered  as  sufficient  for  that 
purpose. 

The  cases  where  the  subject  has  been  chiefly  considered,  are  a  case  at  law 
in  Burrows  ;{b)  and  as  far  as  this  court  is  concerned,  Fladong  v.  Winter(c) 
hnd  Wynne  v.  Waring,  which  is  stated  in  the  report  of  that  case.  In  the 
two  latter,  the  presumption  of  payment  is  admitted  to  be  capable  of  being  re- 
butted by  circumstances, — not  only  the  circumstances  already  adver- 
[M76]  ted  to,  of  acknowledgment,  on  a  demand  made,  or  a  ^statement  of 
inability  to  pay,  or  an  actual  payment  of  interest,  which  at  all  events 
keeps  the  claim  alive,  but  by  the  insolvency  of  the  specialty  debtor,  or  his 

<a)  10  &,  11 W.  3,  e.  14.  (h)  4  Bur.  1963.    0$wM  v.  Legh,  I  T.  R.  270. 

(c;  10  Ves.  1.9& 
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incapacity  to  discharge  his  obligations.  In  Fladong  ?.  Wintery  Lord  Eldon 
decided  in  favor  of  the  report,  (which  was  against  the  debt,)  unless  the  ex* 
cepunt  chose  to  try  the  question  at  law.  There  seems  to  be  some  inaccuracy 
in  the  note  of  what  fell  from  his  Lordship  upon  that  occasion  ;  for  that  emi- 
nent judge  is  represented  as  expressing  his  surprise  that  no  attention  was 
paid  to  the  material  circumstance  of  the  bond  having  remained  in  the  hands 
of  the  obligee ;  **  a  circumstance,"  adds  his  Lordship,  '*  of  great  weight.*^ 
But  it  is  to  be  observed,  that  in  all  but  those  very  rare  cases  where,  upon  the 
principle  adopted  in  Read  v.  Brookman^{a)  the  party  is  permitted  to  declare 
upon  a  lost  instrument,  this  circumstance,  on  which  Lord  Eldon  lays  so  much 
stress,  must  cf  necessity  occur.  If  it  were  not  so,  the  question  never  could 
arise;  for  it  is  only  by  reason  of  the  appearance  of  the  bond, — because  the 
instrument  is  on  the  spot  and  is  produced, — that  the  court  presumes  the  debt 
to  be  still  subsisting.  Counsel,  no  doubt,  endeavor  to  contend  that  that  cir- 
cumstance is  iuelf  a  proof  that  the  debt  must  remain  unpaid ;  since  it  would 
be  a  singular  thing  if  the  obligor,  who  paid  it,  should  leave  so  important  a 
document  in  the  hands  of  the  creditor.  But  the  court  invariably  refuses  to 
listen  to  any  such  argument.  The  language  of  the  judges  in  such  cases,  is, 
"  The  creditor  has  choseli  to  lie  by  for  twenty  years  :  true  it  is,  he  may  have 
kept  quiet  possession  of  the  bond  ;  but  to  supply  the  defect  in  the  statute  of 
limitations,  to  show  our  enmity  to  stale  demands,  and  our  adherence  to  the 
principle  of  vigilantibus  non  donnientibus  servat  leXj  it  is  our  duty  to  lean 
strongly  in  favor  of  the  presumption." 

*If  that  be  the  clear  rule  as  to  specialities  at  law,  notwithstanding  [*477] 
the  production  of  the  instrument  uncancelled,  and  simply  because 
twenty  years  have  been  suffered  to  elapse  without  any  steps  taken  against  the 
debtor,  what  rational  ground  can  be  suggested  for  excluding  the  same  doctrine 
from  courts  of  equity  in  the  peculiarly  equitable  matter  of  a  suit  for  the  pay- 
ment of  a  legacy?  If  the  foundation  .of  the  rule  at  law  be  considered,  it 
should  seem  that  precisely  the  same  principle  justifies  courts  of  equity  in 
adopting  a  similar  course.  The  facilities  possessed  by  a  legatee  for  recover- 
ing his  legacy  from  the  personal  representative,  are  just  as  great  as  those 
possessed  by  an  obligee  for  recovering  his  bond  debt  from  the  obligor.  Ex- 
actly the  same  presumption  arises  from  his  long  quiescence ;  the  presump- 
tion either  that  the  demand  has  been  satisfied,  or  that  he  does  not  mean  to 
enforce  it ;  and  there  is  this  material  difference  between  the  cases, — the  one 
is  a  volunteer,  the  other  a  creditor  for  valuable  consideration :  the  obligee  is 
a  creditor  for  high  value,  the  evidence  of  consideration,  the  deed  and  seal 
being  of  so  high  a  nature  in  the  law,  that  no  proof  can  be  given  of  the  want 
of  consideration,  and  except  as  between  creditors,  the  party  is  estopped  from 
alleging  that  no  consideration  passed.  In  point  of  fact,  however,  in  almost 
every  bond  transaction  a  money  consideration  has  been  given. 

(a)  3  T.  R.  151. 
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I  cannot  see,  therefore,  why  the  same  doctrine  should  not  be  applicable  to 
equitable  as  to  legal  jurisdiction  :  but  as  nothing  can  be  more  dangerous  th^n 
to  proceed  upon  reasons  of  analogy,  even  where  they  only  follow  the  course 
pursued  by  courts  of  equity  in  adopting  the  practice  of  the  common  law,  I 
should  not  feel  myself  justified  in  that  inconsiderable,  and,  as  it  seems,  rea- 
sonable and  beneficial  step,  if  I  did  not  find,  that  the  principles  upon 
[*478]  which  I  am  disposed  lo  make  it,  had  *been  recognized  by  the  deci« 
sions  of  this  court  and  by  the  dicta  of  my  predecessors  in  office. 
The  case  to  which  I  would  particularly  refer  in  that  view  is  Hercy  v.  Din* 
woody.(a)  The  doctrine  is  there  laid  down  in  the  way  in  which  it  is  safest  to 
propound  it,  that  equity  has  not  yet  established,  nor  the  practice  of  this  court 
adopted  any  rule,  which  makes  twenty,  or  twenty-five,  or  even  thirty  years  a 
bar,  any  more  than  the  courts  of  law  have,  with  respect  to  specialty  debts, 
but  that  each  .case  must  depend  on  its  own  circumstances.  Courts  of  law, 
indeed,  have  gone  somewhat  farther ;  for  they  consider  it  as  the  next  thing  to 
a  necessary  piesumption ;  they  throw  the  proof  on  the  other  side,  on  him  that 
would  rebut  the  presumption.  Their  language  is,  **  If  no  contrary  circum- 
stance appears,  twenty  years  shall  be  an  absolute  bar."  In  Hercy  v.  Dtn- 
woody  Lord  Alvanley  said,  that  no  certain  rule  had  *been  worked  out  by  the 
court,  but  that  each  case  was  to  depend  upon  its  own  circumstances,  with  a 
strong  leaning,  however,  to  take  into  consideration  the  lapse  of  time,  when  no 
contrary  circumstance  rebutted  it. 

These  principles  arc  sanctioned  by  the  high  authority  of  Lord  Camden  ia 
the  case  of  Smith  v.  Clay,{b)  of  which  there  is  an  imperfect  account  in  Am- 
bler, but  which  is  well  reported,  from  the  notes  of  the  learned  judge  himself, 
in  the  third  volume  of  Mr.  Brown's  Chancery  Cases,  in  a  note  to  the  case  of 
Lord  Deloraine  v.  Browne,  It  is  true  that  Smith  v.  Clay  was  at  first  a  good 
deal  cavilled  at  and  objected  to.  The  way,  however,  in  which  those  objec- 
tions,— objections  evidently  taken  per  incMrtam,— have  yielded  to 
[*479]  further  inquiry  and  reflection  is  extremely  ^remarkable  and  instruc- 
tive, and  greatly  adds  to  its  weight  as  an  authority.  In  Pickering  v. 
Lord  Stamfordf(c)  a  case  undoubtedly  of  great  value,  though  rather  perhaps 
for  the  argument,  than  for  the  particular  point  which  it  decided,  Lord  Alvan- 
vey,  the  Master  of  the  Rolls,  in  the  first  breaking  of  the  case,  expresses  an 
opinion  extremely  adverse  to  Smith  v.  Clay.  When  the  counsel  for  the  de- 
fendant, referring  to  Smith  v.  Clay,  cited  the  language  of  Lord  Camden,  that 
"  a  court  of  equity,  which  is  never  active  in  relief  against  conscience  or  pub* 
lie  convenience,  has  always  refused  its  aid  to  stale  demands,  where  the  party 
has  slept  upon  his  right  and  acquiesced  for  a  great  length  of  time,"  the  Mas- 
ter of  the  Rolls  observed,  ''  That  was  a  bill  of  review  I  believe  ;  it  is  clear 
there  was  a  mistake."    And  on  the  counsel  proceeding,  bis  Lordship  again 

(a:  4  Bro.  C.  C.  257.    9  Vea.  jon.  87.  (b)  3  B.  C.  C.  639,  n.    Ambw  645. 

(c)  8Vet.  jiuii372.  * 
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carps  at  it,  saying,  "  They  were  not  bound  to  know  the  decree  was  Wiong. 
They  knew  tliere  was  such  a  will,  and  they  knew  there  was  a  decree.  I 
think  there  ought  to  be  a  bill  of  review  at  any  distance  on  error  apparent." 
This  was  upon  the  first  argument  of  the  case.  When  he  next  comes  to  con- 
sider the  question,  however,  after  an  interval  of  nine  or  ten  days  had  given 
him  time  to  reconsider  the  matter,  and  to  reflect  a  little  upon  the  authority  of 
Smith  V.  Clay^  his  Lordship  takes  a  very  diflferent  view.  His  words  are,  "  The 
court  has  adopted  rules  n^on  that,  as  far  as  they  could,  by  analogy  to  the 
rules  of  law.  Twenty  years'  possession  is  a  bar  to  the  equity  of  redemption 
of  a  mortgagor.  There  certainly  may  be  cases  in  which,  aftc\r  a  length  of 
timC)  though  it  may  not  be  pleadable,  this  court  would  hold  a  bill  to  come  too 
late.  If  a  party,  having  knowledge  of  his  rights,  will  sit  still,  and, 
without  asserting  *them,  permit  persons  to  act  as  if  they  did  not  exist,  [*480J 
to  acquire  interests,  and  consider  themselves  as  owners  of  the  pro*- 
perty  to  which  the  other  will  not  assert  his  claim,  there  is  no  reason  that  I 
know  of  why  every  presumption  should  not  arise,  as  in  the  case  of  a  bond." 
His  Lordship,  upon  the  former  occasion,  had  said,  there  ought  to  be  a  bill  of 
review  at  any  distance  for  error  apparent.  That  is  not  the  same  doctrine 
which  his  Lordship  lays  down  here  ;  for  he  says,  **  There  is  no  reason  that  I 
know  of  why  every  presumption  should  not  arise,  as  in  the  case  of  a  bond. 
Jones  V.  Turberville  is  a  very  clear  case,  in  which  the  lords'  commissioners 
held  a  legacy  barred  after  forty  years,  and  would  not  entertain  the  bill.  Now 
if  this,"  he  proceeds,  "  had  been  the  case  of  a  legacy,  I  should  have  been  of 
opinion  that  there  was  a  bar  in  the  presumption  of  satisfaction."  The  case 
of  Pickering  v.  Stamford,  then  under  Lord  Alvanley's  consideration,  was 
very  much  mixed  up  and  complicated  ;  the  question  which  it  involved  mainly 
relating  to  a  charity ;  but  he  states,  that  if  it  had  been  a  simple  naked  case 
of  a  legacy,  he  should  have  been  of  opinion  there  was  a  bar  in  the  presump- 
tion of  satisfaction.  Coming  afterwards  to  Smith  v.  Clay,  which  he  appears 
now  to  be  much  more  disposed  to  follow,  because  he  was  better  acquainted 
with  it,  he  says,  **  Smith  v.  Clay  will  be  found  much  more  fully  reported  in 
Brown,  in  the  note  to  Lord  Deloraine  v.  Browne,  than  in  Ambler," — a  pas- 
sage from  which  it  seems  highly  probable  that  he  had  not  before  examined* 
the  excellent  report  in  Brown  : — he  adds,  "  It  is  well  worth  reading ;  it 
not  only  decides  the  point  as  to  not  opening  a  bill  of  review  after  twenty 
years,  even  for  error  apparent  on  the  record,  but  there  is  a  great  deal  of 
sound  doctrine  laid  down  with  regard  to  parties  neglecting  to  prosecute  their 
rights,  in  a  manner  which  very  much  distinguishes  the  decrees  of  that  noble 
lord." 

*I  consider  his  Lordship's  opinion  in  favor  of  that  case  as  a  grave    [H81] 
authority :  and  what  renders  his  assent  to  it  the  more  valuable  is, 
that  it  was  yielded  slowly  and  with  reluctance,  and  as  the  result  only  of  fur- 
ther consideration,  a  result  mpst  creditable  to  his  candor.     I  am  also  justified 
in  assuming  the  well  considered  assent  which  he  gave,  to  go  a  great  deal  far- 

Vol.  I.  38 
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ther  than  the  particular  point  in  the  cause,  and  that  though  the  question  was 
only  upon  a  bill  of  review,  he  approved  of  the  general  doctrine  contained  in 
the  judgment. 

The  subsequent  part  of  Lord  Alvanley's  judgment,  which  I  admit  certainly 
to  be  the  law,  is  also  well  deserving  of  attention.  "  At  the  same  time,  I  know 
no  rule,"  he  says,  **  that  has  established  that  mere  length  of  time  will  bar.  If 
I  did,  I  would  dismiss  the  bill.  Therefore,  that  being  the  case,  I  am  to  say 
whether  under  such  circumstances  a  bar  can  be, presumed."  And  upon  the 
circumstances  of  that  case,  holding  as  he  did  in  Hercy  v.  Dinwoody,  that  the 
particular  circumstances  of  each  case  must  be  decide,  he  did  not  dismiss  that 
particular  bill,  although  he  stated  that  if  it  had  been  the  case  of  a  legacy  he 
certainly  would  have  dismissed  it.  The  time  there  was  five  and  thirty  years. 
The  cause  came  on  again  some  time  afterwards, (a)  and  there  also  he  refers 
to  the  doctrine  in  Smith  v.  Clay  and  Hercy  v.  Dinwoodyy  and  makes  this  ob- 
servation, **  the  bill  certainly  requires  very  extraordinary  circumstances  to  sus- 
tain it  at  so  late  a  period,  and  the  first  question  is,  whether  at  this  distance  of 
time  it  is  loo  late  to  make  the  claim."  After  expressing  his  regret  that  the  rule 
was  not  here  as  in  courts  of  law,  nearly  amounting  to  a  bar,  he  continues,  "  But 
when  I  admitted  that,  as  I  did  fully  in  Hercy  v.  Dinwoody^  and  in 
fM82]  this  cause,  it  does  not  fallow  that  the  bill  may  not  *be  dismissed, 
though  it  cannot  be  pleaded  to.  The  question  in  all  these  cases  is, 
whether  there  are  motives  of  public  policy  or  private  inconvenience  to  induce 
the  court  to  say,  under  all  the  circumstances,  the  suit  ought  not  to  be  enter- 
tained." And  the  rest  of  his  reasoning  proceeds  upon  the  same  grounds, 
leaning  strongly  towards  a  presumption  in  favor  of  payment  or  satisfaction  in 
cases  of  long  acquiescence. 

This  brings  me  to  the  second  observation  to  which  the  case  of  Smith  v. 
Clay  is  liable  namely,  that  it  was  the  case  of  a  bill  of  review,  and  not  an 
original  demand  of  a  debt  or  legacy.  That  is  no  doubt  true  :  but  it  is  equally 
true  that  the  same  principles  upon  which  Smith  v.  Clay  was  decided  are  more 
strictly  applicable  to  the  cases  of  a  common  debt,  and  of  a  claim  under  a  will. 
**  Nothing"  says  Lord  Camden,  "  can  call  forth  this  court  into  activity  but 
tonscience,  good  faith,  and  reasonable  diligence  :  where  these  are  wanting 
the  court  is  passive,  and  does  nothing."  And  the  doctrine  laid  down  by  his 
Lordship  is,  that  it  is  the  rule  of  this  court  always  to  discourage  stale  de- 
mands, and  to  throw  upon  the  party  coming  after  long  acquiescence,  the  bur- 
then of  showing  why  he  lay  by  so  long. 

A  party  buying  a  legacy  of  600/.  for  26/.  after  seven  and  twenty  years  has 
elapsed,  and  then  allowing  ftur  years  more  to  pass  before  filing  his  bill,  ma. 
king  altogether  a  laches  of  more  than  thirty  years,  in  my  apprehension  has 
himself  to  blame,  if  he  finds  when  he  comes  into  this  court,  that  his  remedy 
is  gone.     Upon  the  principle  of  some  of  these  cases,  therefore,  and  upon  the 

(a)  S  Ves  Jan.  581 
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authority  of  others,  admitting  nevertheless  that  no  odc  has  gone  so  far  as  to 
say  that  mere  lapse  of  time  can  be  pleaded  as  a  bar,  and  stating  also  that  I 
can  find  no  case  in  which  the  precise  period  of  seven  and  twenty 
years  has  been  •held  to  be  sufficient  to  shut  the  doors  of  a  court  of  [MSSJ 
equity  against  such  a  demand,  as  too  stale  to  be  enforced — upon  the 
principles  and  the  reasoning  in  some  of  these  cases,  and  the  actual  decisions 
in  others,  I  am  disposed  to  hold  that  the  plaintiff  has  come  too  late,  and  that 
the  doors  of  this  court  ought  not  now  to  be  thrown  open  to  him,  inasmuch  as, 
to  use  Lord  Camden's  expression,  the  court  cannot  be  called  into  activity  to 
aid  a  demand,  be  it  for  a  legacy  or  for  a  debt,  unless  with  good  faith  and  with 
good  conscience  a  reasonable  degree  of  diligence  shall  have  been  used.  To 
say  that  this  is  laying  down  a  new  doctrine,  because  the  precise  period  of 
seven  and  twenty  years  is  not  found  in  other  cases,  is  evidently  a  narrow  and 
superficial  view  of  the  subject.  As  the  question,  however,  is  one  of  great  im- 
portance in  itself,  and  as,  where  the  courts  below  have  differed,  the  superin- 
tending authority  of  the  court  of  the  last  resort  is  extremely  desirable  (al- 
though I  entertained  no  doubt  as  to  the  soundness  of  the  judgment  I  have 
given,)  it  would  perhaps  be  on  the  whole  more  satisfactory  if  tlie  case  were 
carried  for  final  adjudication  to  the  House  of  Lords.[]] 


The  plaintiff  has  since  presented  a  petition  of  appeal  to  the  house    of 
lords. 
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1830;  April  20,  21. 

In  a  suit  for  the  specific  performance  of  a  contract  for  the  sale  of  an  estate  in  the  West  Indies 
against  a  purchaser  who  resided  there,  and  had  got  into  possession  without  paying  the  purchase 
money,  and  to  which  the  consignees  of  the  estate  were  also  defendants,  an  applicaUon  for  a 
receiver  of  the  proceeds  of  the  consignments  was  refused,  the  principal  defendant,  the  purchaser, 
having  never  been  served  with  a  subpcena.       *  ^ 

The  Solicitor  General  and  Mr.  Tinney  moved,  that  the  defendants,  who 
were  the  consignees  of  the  produce  of  a  West  India  estate,  might  be  re- 

[1]  A  lapse  of  thirty  yean  afibrds  a  presumption  that  a  legacy  had  been  paid ;  but  that  pre. 
sumption  may  be  repelled  by  circumstances.  Arden  v.  Arden,  1  Johns.  Ch.  Rep.  313.  But  as 
the  statute  law  of  N.  Y.  (Sees.  36,  Ch.  75,  1  N.  R.  L.  311,  ^  19, 20,^  authorized  an  action  at  law  for  a 
legacy,  Kent  Ch.  afterwards  inclined  to  the  opinion  that  the  analogy  of  the  statute  of  limitations 
would  apply  to  a  suit  in  equity,  for  a  legacy.  Kane  v.  Bloodgood,  7  Johns,  Ch.  Rep.  126.  The 
affirmative  also  seems  to  be  assumed  by  Walworth  Ch.  in  Wood  v.  The  Executors  of  Riker,  1 
Paige,  616.  And  see  Giles  v.  Baremore,  5  Johns,  Ch.  Rep.  550,  Gist  v.  Heire  of  Cattell,  2  Des- 
aau,  53.    Irby  v.  McCrae,  4  Dessau.  222. 
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Strained  from  paying  over  the  proceeds  to  the  other  defendant   Symonds, 
who  was  out  of  the  jurisdiction,  and  thai  a  receiver  might  be  appointed. 

According  to  the\;ase  made  by  the  bill,  the  plaintiffs  were  the  vendors  of 
the  estate  in  question.  One  of  the  defendants,  Symonds,  was  the  purchaser 
who  had  been  allowed  to  take  possession  of  the  property  under  a  verbal 
agreement,  and  had  continued  to  retain  it  ever  since  the  year  1814,  without 
completing  his  contract,  and  without  paying  either  rent  or  interest  on  his 
purchase  money.  The  other  defendants  Davidson  &  Co.  were  merchants 
in  London,  to  whom  the  produce  of  the  estate  was  consigned  by  the  pur- 
chaser. Symonds  had  never  been  served  with  process ;  but  in  the  year 
1829,  during  a  short  stay  in  this  country,  which  he  visited  on  his  way  to 
Scotland,  where  his  relations  resided,  a  negotiation  was  carried  on  with  him 
through  the  medium  of  his  solicitor,  for  the  purpose  of  inducing  him  to 
perform  his  part  of  the  agreement.  That  negotiation,  however,  eventually 
failed  and  came  to  nothing ;  and  while  he  was  either  in  Scotland,  or  on  his 
voyage  back  to  the  West  Indies,  the  present  bill  was  filed,  praying  to  have 
the  contract  specifically  executed. 

Mr.  Pembertorij  for  the  consignees,  opposed  the  motion. 
[•485]       •The  Solicitor  General^  in  reply. 

The  Lord  Chancellor  : — This  suit  is  instituted  to  enforce  the 
specific  performance  of  a  contract  relating  to  the  purchase  of  a  property  in 
St.  Vincent  ;f I]  a  contract  which  was  entered  into  by  a  person  who  was  then 
a  resident  in  that  island.  The  purchaser,  Mr.  Symonds,  many  years  after- 
wards, but  before  a  conveyance  was  made,  came  over  to  this  country  for  some 
particular  objects  of  his  own.  It  does  not  distinctly  appear  how  long  he 
remained  in  England,  but  it  was  a  very  short  time  only  ;  and  during  his  stay 
negotiations  were  set  on  fdot,  which  were  ultimately  broken  off,  respecting  the 
completion  of  the  transaction  for  the  purchase.  Mr.  Symonds  afterwards 
proceeded  to  Greenock,  and  there  embarked  for  St.  Vincent,  where  he  now 
resides.  There  is  nothing  to  show  that  he  left  England  for  the  purpose  of 
avoiding  service  of  process.  This  is  an  application  for  the  appointment  of  a 
receiver  of  the  produce  of  the  estate  ;  but  the  defendant,  whom  this  motion 
principally  seeks  to  affect,  has  had  no  notice,  and  has  never  been  served  with 
piocess ;  and  under  such  circumstances  it  would  be  the  extreme  of  injustice 
to  grant  the  application  .(a) 

Motion  refused  with  cost8.[2] 

(a)  See  Tanfieldy,  Irvine,  Coward  v.  Chadtoiek,  2  RiiaB.149, 150,  n.  where  several  other  cases 
on  the  subject  were  referred  to. 

[1]  That  the  court  will  frequenUy  exercise  jurisdiction,  in  relation  to  land  abroad,  where  the  par- 
ty to  be  affected  is  within  its  control,  see  Mawie  v.  WatU,  6  Cranch,  148.  Ward  v.  Arredondo, 
Hopk.  213.  Le  Roy  v.  Rogers,  3  Paige,  236.  Hawley  v.  J-imee,  7  Paige,  218.  Sutpken  v.  Fowler, 
9  Paige,  280.  Brigge  v.  French,  1  Sumn.  504.  Congdon  ▼.  Lee,  3  Edw.  Ch.  Rep.  307.  A  court 
of  equity  in  England  will  entertain  a  bill  to  settle  the  boundaries  of  real  estates  in  Jamaica.  Tulloch 
V.  Hartley,  1  Yo.  &  Coll.  C.  C.  114, 

[2]  A  receiver  may  be  appointed  without  notice  to  the  opposite  party,  where  irreparable  injury 


CASES  IN  CHANCERY.  487 


1830.~Banie8  t.  Wilaon. 


*Barn£s  V.  Wilson.    Tarlbton  v,  Dter.  [•486] 

1830;  April  23, 34. 

A  caveat  tendered  at  the  proper  office  after  a  decree  has  been  delivered  to  the  lecretary  for  enrol- 
ment, and  forwarded  to  the  Lord  Chancellor  in  order  to  be  signed,  comes  too  late  to  prevent  the 
eflfect  of  enrolment,  althougfh  m  point  of  fact  the  si^ature  was  not  adhibited  till  after  the  caveat 
waa  rendered. 

The  enrolment  of  a  decree  will  not  be  vacated  merely  on  the  ground  of  despatch  used  by  the  party 
enrolling,  or  of  surprise  upon  the  opposite  party,  where  no  fraud  or  deception  has  been  practised. 

A  party  is  not  bound  to  communicate  to  his  adversary  his  intention  to  enrol  the  decree,  because  the 
latter  informs  him  of  his  intention  to  appeal  against  It 

Mr.  Horne,  Mr.  Tinnei/,  and  Mr.  Spence  moved  that  the  enrolment  of  two 
orders  allowing  the  demurrers  in  ihese  causes  might  be  vacated.  The  orders 
in  question  were  pronounced  by  the  Vice-Chancellor  on  the  morning  of  Thurs- 
day, the  26ih  of  November,  1829,  and  on  the  following  day  they  were  drawn 
up  and  given  by  the  registrar  to  the  defendant's  solicitor.  The  necessary 
documents  for  effecting  the  enrolment  having  been  procured  from  one  of  the 
six  clerks,  they  were,  about  noon  on  the  following  Monday,  delivered  to  the 
bag-bearer,  and  by  him  put  into  the  hands  of  the  secretary  of  decrees,  for  the 
purpose  of  being  submitted  to  the  Lord  Chancellor  for  signature.  The  secre- 
tary affixed  his  seal  to  the  papers,  and  they  were  then  despatched  between 
three  and  four  o'clock  on  that  day,  by  a  special  messenger,  to  Brighton,  where 
his  lordship  was  residing,  and  where  they  were  signed  at  a  late  hour  the  same 
night.  In  the  course  of  that  evening,  but  some  ^me  after  the  departure  of  the 
messenger,  a  caveat  on  behalf  of  the  plaintiff,  was  brought  to  the  office,  and 
the  person  tendering  it  was  then  informed  that  it  came  too  late,  as  the  decrees 
had  been  already  forwarded  to  the  Lord  Chancellor. 

The  application  was  supported  by  an  affidavit  of  Mr.  Taylor,  the 
plaintiff's  town  agent,  staling  in  detail  •a  variety  of  circumstances  by  [MS?] 
which,  after  the  orders  were  pronounced,  he  had  been  thrown  off  his 
guard,  and  led  to  neglect  the  precaution  of  entering  a  caveat.  On  the  other 
side  was  produced  a  counter  affidavit  made  by  Mr.  Perkins,  the  agent  of  the 
defendant,  setting  forth  the  particulars  of  certain  conversations  between  him- 
self and  the  agent  for  the  plaintiff,  from  which  it  appeared,  that,  both  before  and 
after  the  demurrers  were  argued,  Mr.  Perkins  had  maintained  a  cautious  reserve 
in  speaking  of  what  course  he  should  pursue,  and  that  he  had  done  no  positive 
act,  from  which  ii  was  necessarily  to  be  inferred,  that  he  intended  to  waive 
any  advantage  afforded  by  the  rules  of  strict  practice.  The  general  effect  of 
these  affidavits  is  sufficiently  stated  in  the  judgment. 

For  the  motion  it  was  argued  that,  according  to  strict  practice,  the  caveat 

would  be  sustained  by  delay,  or  the  defendant  b  out  of  the  jurisdiction  of  the  court,  so  that  he  can- 
not be  served  with  a  subpoana.  The  People  ▼.  Norton,  1  Paige,  17.  In  Oibbine  y.  Maintoaring, 
9  Sim.  77,  a  receiver  was  granted  against  a  defendant  who  was  out  of  the  jurisdiction  ;  but  none  of 
the  facts  of  the  case  are  stated  in  the  report.     And  see  3  Russ.  153,  n.  1.  Browne  v.  Blount,  2  Russ. 
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was  entered  in  time,  and  that  consequently  the  enrolment  was  void.  The  de- 
crees must  have  been  signed  after  the  caveat  was  lodged  ;  for  it  was  left  at 
the  office  within  four  hours  after  the  decrees  were  delivered  to  the  messenger  : 
it  was  necessary  that  these  should  be  forwarded  to  Brighton  for  the  Lord 
Chancellor's  signature  ;  and,  at  the  moment  when  that  signature  was  adhibited, 
the  caveat  roust  have  been  already  filed,  a  fact  of  which  if  his  Lordship  had 
been  aware,  he  would  have  refused  to  sign  them. 

Granting,  however,  that  in  strictness  the  caveat  was  a  few  hours  too  late, 
still  the  conduct  of  the  defendant's  agent  exhibited  a  specimen  of  sharp  practice 
which  courts  of  equity  ought  not  to  countenance,  and  which  if  tolerated  would 
be  attended  with  ruinous  consequences  to  this  plainiifif,  and  would  encourage 
similar  attempts  in  other  cases.  The  result  would  be  by  a  trick  to 
[•488]  get  rid,  upon  demurrer,  of  these  suits,  and  virtually  to  ^deprive  the 
plaintiff  of  his  right  of  appeal ;  for,  from  the  circumstances  of  the 
parties,  it  would  be  madness  to  incur  the  expense  of  carrying  the  case  to  the 
house  of  lords. 

Independently  of  deceit  or  intentional  misrepresentation,  it  was  impossible 
not  to  see  upon  the  affidavits  that  the  natural  effect  of  the  conversations  there 
detailed  was  to  throw  the  plaintiff's  solicitor  entirely  off  his  guard.     If  not  a 
case  of  fraud,  therefore,  which  would  of  itself  unquestionably  furnish  a  suffi- 
cient ground  for  vacating  the  enrolment,  it  was  certainly  one  of  surprise,  from 
the  consequences  of  which  the  court  was  always  disposed  to  relieve,  in  order 
to  further  the  ends  of  justice,  especially  where  the  slip  was  of  the  most  trifling 
and  doubtful  kind.     Such  relief  was  given  by  Lord  Eldon  in  Robinson  v.  New* 
dick^ia)  and  in  Stevens  v.  Guppi/.{b)    In  a  case  in  Vesey(c)  Lord  Hardwicke 
went  still  farther,  for  his  Lordship  said,  **  I  never  knew  greater  despatch  than 
in  the  present  case ;  therefore  though  it  is  strictly  regular,  yet  being  so  quickj 
it  is  within  the  reason  of  the  common  law  courts  setting  aside  judgments  every 
day  as  on  surprise  ;  although  they  are  strictly  regular.     So  may  this  court,  es- 
pecially when  it  paitly  arises  on  the  defendant's  mistake."     On  another  occa- 
sion his  Lordship  observed,  "  These  precedents  prove  it  to  be  discretionary  in 
the  court,  I  do  not  mean  arbitrarily,  to  exercise  this  power  if  they  think  fit." 
A  similar  doctrine  is  laid  down  broadly  in  a  case  in  Vcrnon.((i)     As 
[•489]    it  was  now  unusual  to  enrol  decrees,  the  caveat  had  come  to  be  •con- 
sidered as  a  mere  form  which  occasions  unnecessary  expense,  and 
might  as  well  be  dispensed  with. 

The  Solicitor  Gt*neral  and  Mr.  Richards^  contra  : — This  is  a  case  entitled 
to  no  indulgence.  It  seeks  lo  revive  a  claim  after  the  parties  have  Iain  on 
their  oars  for  nearly  twenty  years  ;  and  it  was  only  by  something  very  like  a 
trick,  that  the  plaintiff  was  enabled  to  keep  his  bill  in  court,  after  it  had  been 

(o)  3  Met.  13.  (6)  1  T.  &  R.  178.  (c)  Anon.  1  Vee.  sen.  326. 

(d)  Anon.  1  Vem.  131.  Also  Kemp  v.  Squire,  I  Ves.  sen.  20.5,  and  the  cases  there  cited.  S. 
C.  1  Dick.  131.  Price  v.  SoUy,  1  Dick.  21.  Pickett  v.  Loggon,  5  Ves.  702.  S.  C.  14  Vee.  231. 
3Sw.534.n. 
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supposed  to  be  finally  di8inissed.(a)  The  Yice-Chancellor^s  judgment  on 
the  demurrers  proceeded  entirely  on  the  merits,  so  that,  if  the  enrolment  was 
regular,  there  is  no  pretence  for  applying  to  get  rid  of  these  decrees  by  mo- 
tion. Charman  v.  Charman,(b)  No  doubt  the  enrolment  could  not  be  allowed 
to  stand,  if  there  had  been  bad  faith  on  the  part  of  the  defendant ;  but  there 
was  nothing  of  the  kind.  In  Stevens  v.  Guppy  there  was  wilful  decep- 
tion. The  nature  of  the  case  in  Yesey  is  not  stated,  but  it  appears  that  the 
party  taking  the  caveat  went  in  time,  but  carried  it  by  mistake  to  the  wrong 
office.  The  rule  is,  that  a  certain  advantage,  well  known  to  the  profession, 
is  obtained  by  enrolment ;  every  party  must  be  presumed  to  be  aware  of 
that  advantage  ;  and  if  he  suspects  that  his  adversary  means  to  have  recourse 
to  it,  he  may  for  bs.y  and  without  any  reason  assigned,  stay  the  enrolment  for 
a  month  by  entering  a  caveat  at  the  office. 

It  is  not  true  that  the  caveat  was  lodged  in  sufficient  time.  The  rule  is 
universal,  that  where  a  party  has  performed  all  that  is  incumbent  upon  him 
with  a  view  to  the  perfecting  of  an  act,  (and  that  was  done  in  this  instance 
by  leaving  the  orders  with  the  proper  officer,  who  makes  a  note  of 
the  time  when  they  are  delivered,)  the  act  is  considered  to  be  then  [*490] 
complete.  If  the  Lord  Chancellor  signs  and  returns  the  instru- 
ment, the  signature  operates  by  relation  from  the  time  when  the  necessary 
documents  were  left  or  tendered.  If  his  Lordship  does  not  sign  it,  of  course 
the  instrument  remains  incomplete.  An  opposite  rule  would  be  in  the 
highest  degree  inconvenient;  since  it  would  involve  the  necessity  of  a 
minute  and  often  an  impracticable  investigation,  for  the  purpose  of  ascertain- 
ing the  precise  moment  when  the  signature  was  affixed.  To  avoid  that  in- 
convenience, then  enrolment  of  annuity  deeds  and  of  deeds  of  bargain  and 
sale  has  always  been  held  to  be  effectual  from  the  time  when  they  are  left 
with  the  registrar ;  and  that  anology  must  be  followed  here. 

There  is  no  usage  or  understandmg  in  the  profession,  in  conformity  with 
which  a  party  is  bound,  even  in  courtesy,  to  apprize  the  other  side  that  he 
is  proceeding  to  get  a  decree  enrolled  ;  nor  can  the  officiousness  of  his  ad- 
versary in  giving  him  notice  of  an  intended  appeal,  impose  on  him  any  new 
obligation  to  be  equally  explicit,  in  communicating  the  measures  which  are 
in  contemplation,  for  the  purpose  of  preventing  that  appeal. 

Upon  the  affidavits  it  is  manifest  there  was  no  fraud  or  misrepresentation. 
The  plaintiffs  solicitor  was  his  own  dupe.  .  He  never  dreamed  of  there  be- 
ing any  intention  to  enrol  the  decree,  and  was  probably  not  aware  of  the 
consequences  of  enrolment.  •  Was  it  for  the  defendants'  agent  gratuitously 
to  rouse  his  adversary's  suspicions  and  put  him  on  his  guard  ?  Neither  was 
there  any  extraordinary  despatch  used  in  drawing  up  the  decree ;  and  no 
^extra  fees  were  paid  for  expedition. 

Mr.  Hornet   in  reply,  observed  that  \ke  analogy  did  not  hold  between 

(a)  Supra,  p.  1.  (6)  16  Ves.  115. 
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[*49l]    the  case  of  decrees  and  of  deeds    •requiring  enrolment;    for   that 
when  deeds  were  enrolled,  there  was  but   one  parly  concerned  ;  it 
was  entirely  an  ex  parte  proceeding,  and  no  other  individual  had  a  right  to 
interfere. 

The  Lord  Chancellor  stated,  that  having  made  inquiry,  he  had  ascer- 
tained, that,  in  point  of  fact,  the  documents  had  been  laid  before  him 
for  signature  about  eleven  o'clock  on  the  Monday  night,  which  must  have 
been  considerably  later  than  the  time  when  the  caveat  was  tendered  at  the 
office. 


April  24. — The  Lord  Chancellor  :— The  question  in  this  case  is,  whether 
a  caveat  was  entered  at  the  office  in  time  to  prevent  the  effect  of  the  enrol- 
ment of  the  Vice-Chancellor's  decrees.  My  impression  at  the  close  of  the 
argument  was,  that  the  construction  contended  for  on  behalf  of  the  plaintiffs 
was  one  that  would  be  attended  with  great  inconvenience.  According  to 
that  construction,  it  would  become  necessary  to  watch  the  precise  time  when 
the  decree  is  signed ;  for,  in  order  to  determine  the  priority,  reference  must 
be  had  to  the  moment  when  the  signature  is  affixed.  From  the  anonymous 
case  before  Lord  Hardwicke,  however,  I  rather  collected  that  the  delivery  of 
the  documents  to  the  messenger,  for  the  purpose  of  being  carried  to  the 
Lord  Chancellor  for  enrolment,  was  the  time  from  which  the  act  of  enrolment 
was  X6  be  deemed  complete.  On  this  subject  I  have  consulted  the  six  clerks, 
from  whom  I  have  received  a  certificate  that,  in  their  opinion,  the  enrolment 
was  completed  by  the  deHvery  of  the  documents  to  the  messenger ;  and  that 
here  the  caveat  was  not  in  time.  That  certificate  corresponds  with 
[  *492]  the  opinion  which  I  ^formerly  expressed  as  to  what  would  be  the 
convenient  course,  and  I  am  disposed  to  conform  to  it. 

The  question  then  resolves  itself  into  the  case  made  upon  the  affidavits. 
By  the  rules  of  the  court,  a  party  has  a  right  to  get  his  decree  enrolled  for 
the  purpose  of  preventing  an  appeal ;  and  he  has  a  right  to  use  as  much 
expedition  as  he  chooses  in  so  doing  ;  and  the  other  party  has  an  opportunity 
of  preventing  such  enrolment,  for  a  limited  time,  by  previously  entering  a 
caveat.  If  he  neglects  that  opportunity,  he  is  precluded  from  appealing, 
unless  the  party  enrolling  his  decree,  has,  by  some  act  of  his,  prevented 
his  adversary  from  entering  the  caveat  in  due  time.  And  one  question 
here  is,  whether  any  thing  has  .been  done  by  Mr.  Perkins  to  mislead  Mr. 
Taylor.  It  appears  that  immediately  previous  to  the  judgment,  Mr.  Taylor 
said  in  the  presence  of  Mr.  Perkins,  that  if  tke  decree  of  the  Vice-Chan- 
cellor  was  against  his  (Mr.  Taylor's  clients,  they  intended  to  appeal ;  and 
Mr.  Perkins  likewise  said,  that  if  the  decree  was  unfavorable  to  his  clients, 
he  should  also  appeal,  and  that  Mr.  Taylor  then  observed  there  might  be 
some  difficulty  as  to  whether  there  should  be  two  separate  appeals,  or  only 
one.     But  it  does  not  appear  that  previously  to  the  hearing  of  the  demurrers, 
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any  understanding  or  arrangement  was  come  to  between  the  parties ;  or 
that  what  passed  on  that  occasion  amounted  to  any  thing  more  than  a  mere  as- 
sertion or  statement  on  both  sides.  A  bare  communication  of  an  intention 
to  appeal,  cannot  be  considered  sufficient  to  prevent  the  other  party  from 
proceeding  to  get  his  decree  enrolled.  Nor  do  I  think  that  a  solicitor  is 
bound  to  communicate' that  he  is  proceeding  to  enrol  the  decree,  so  as  to 
deprive  the  opposite  party  of  an  opportunity  of  entering  a  caveat.  There  is 
some  slight  conflict  of  evidence  as  to  the  circumstances  that  took 
^place  after  the  judgment  was  given  ;  but  what  passed,  whatever  it  [*49d] 
may  have  been,  does  not  seem  to  have  been  very  important ;  and 
Mr.  Perkins  denies  that  he  then  had  any  conversation  on  the  subject.  On  the 
Monday  following,  which  was  the  30th  of  November,  on  the  parties  again 
happening  to  meet,  Mr.  Taylor  mentioned  to  Mr.  Perkins  his  intention  of 
appealing,  and  stated  that  he  was  then  preparing  the  papers  with  that  view. 
It  was  not  said  by  Mr.  Perkins  that  he  was  proceeding  to  enrol  the  decree  ; 
nor  do  I  think  that  he  was  bound  to  make  any  such  statement.  He  was 
perfectly  silent  upon  the  subject,  and  having  done  no  act  to  mislead  the  other 
party,  it  is  not  like  the  case  of  Stevens  v.  Guppy,  where  Lord  Eldon  rested 
his  decision  expressly  on  the  ground  that  the  party  enrolling  had  said  that, 
which  might  lead  the  other  parly  to  believe,  that  the  decree  would  not  be 
enrolled. 

The  plaintiff's  solicitor  must,  therefore,  take  tlie  consequences  of  his  omis- 
sion.[l] 


•Db  Geneve  v.  Hannam.  [•494] 

1830;  April  33. 

An  order  to  amend,  obtained  in  Tiolation  of  the  ISth  of  the  new  ordem,  may  be  treated  as  a  mere 
nullity ;  although,  therefore,  it  remains  undischarged,  it  is  no  answer  to  a  motion  to  dismin 
the  bill. 

If  notice  of  a  motion  to  dismlaa  a  bill  for  want  of  proeecntion  b  given  for  too  early  a  day,  the  de- 
fect is  not  cured  by  the  motion  being  accidentally  postponed  to  a  day  when  it  might  have  been 
regularly  made. 

On  the  2d  of  November,  1829,  the  answer  of  the  defendant  Joseph  Arden 
was  referred  on  exceptions  for  insufficiency,  and  on  the  14lh  of  the  same 
month,  the  master  reported  that  his  answer  was  sufficient.  On  the  8lh  of 
February,  1830,  the  defendant  Arden  gave  notice  for  the  12th  (the  last  day 
of  Hilary  term,)  of  a  motion  before  the  Vice-Chancellor  to  dismiss  the  plain- 
tiff's bill  for  want  of  prosecution,  no  step  having  been  taken  in  the  cause 

[1]  Vide  Parker  v.  Dottning,  1  Myt.  &  K.  634.    Balguy  v.  ChorUy,  id.  640.     WardU  v.  Car- 
fer,  I  Myl.  Sl  Cr.  283.     Dcarman  v.  Wych,  4  Myl.  &  Cr.  550.    Jackaon  v.  WeUh,  1  Dru.  6u 
Valsh,  255. 
7oL.  I.  39 
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since  the  master's  report  of  sufficiency  was  made.  On  the  9th  of  February, 
the  plaintifif  obtained,  by  petition  of  course  at  the  rolls,  an  order  to  amend  bis 
bill  within  three  weeks  from  that  date,  and  on  the  12th  of  that  month,  the  dis- 
missal of  the  bill  was  moved  before  the  Vice- Chancellor,  according  to  the 
notice.  Mr.  Roupell,  however,  who  appeared  on  that  occasion  as  counsel 
for  the  plaintiff,  suggesting  that  the  plaintiff  had  been  unable  to  get  in  the 
answers  of  the  other  defendants,  his  honor  allowed  the  matter  to  stand  over 
till  the  next  seal,  for  the  purpose  of  producing  an  affidavit  of  that  fact.  On 
20th  of  February,  which  was  the  first  seal  after  Hilary  terra,  the  motion  was 
accordingly  renewed,  and  no  affidavit  being  then  produced,  the  order  of  dis- 
missal was  pronounced. 

A  motion  was  now  made  to  discharge  the  Vice-Chancellor^s  order. 
Mr.  Home  and  Mr.  RoupeM  for  the  motion,  contended  that  the  order  was 
erroneous  on  two  grounds  ;  First,  because  the  notice  of  motion  was  given  for 
a  day  on  which,  according  to  the  16th  of  the  new  orders,  the  motion 
[•495]    could  not  be  regularly  made,  namely,  the  12th  of  •February,  where- 
as the  earliest  day  on  which  the  dismissal  could  have  been  moved 
was  the  20th  of  that  month,  which  was  the  first  seal  after  Hilary  term  ;  and 
/  although,  from  a  mere  accident,  the  motion  had  stood  over  till  the  20th,  that 

circumstance  could  not  cure  the  original  defect :  Secondly,  because  no  order 
of  dismissal  could  be  made  while  an  order  obtained,  whether  regularly  or 
not  by  petition  at  the  rolls,  and  giving  liberty  to  amend,  was  subsisting  and  in 
force. 

Mr.  Parker,  contra,  admitted  that  if  the  former  objection  had  been  urged 

before  his  honor  at  the  time,  it  might  have  been  fatal ;  but  he  insisted  thai 

the  matter  having,  as  an  indulgence  to  the  plaintiff,  and  on  a  suggestion  which  I 

turned  out  to  be  unfounded,  been  permitted  to  stand  over  to  a  day  when  the] 

motion  was  perfectly  regular,  and  the  plaintiff  having  then  appeared  and  nocj 

taken  the  objection,  although  he  resisted  the  motion  upon  other  ground^^l 

must  be  held  to  have  waived  any  irregularity  in  the  notice.     At  any  rate 

was  now  too  late  to  bring  it  forward  with  success  upon  appeal.     The  otherf 

circumstance  on  which  the  plaintiff  relied,  that  an  order  to  amend  was  sub 

sisting  at  the  time  when  the  dismissal  was  moved,  had  been  distinctly  in 

sisted  upon  before  the  Vice-Chancellor,  and  overruled,  his  honor  being 

*  opinion,  that  an  order  made  in  the  irregular  manner  in  which  that  was 

'  mitted  to  have  been  obtained,  was  to  be  treated  as  a  mere  nullity,  and  coi 

I  not  therefore  affect  the  defendant's  right  to  have  the  plaintiff's  bill  dismiss 

I  for  want  of  prosecution. 

]  The  Lord  Chancellor  said,  that  as  to  the  latter  objection,  the  or(i| 

I  having  been  improperly  obtained,  in  defiance  of  the  13lh  of  the  new  orde 

s  it  was  in  his  opinion  unnecessary  to  move  to  have  it  rescinded.     But  uc 

Q^  the  other  point  he  held,  that  as  the  notice  was  originally  bad, 

[•496]    order  made  in  pursuance  of  it  must  •be  considered  to  be  bad  lit 

wise.    As  the  plaintiff^  however,  by  not  taking  the  objection  in  tl 
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first  iiMtance,  had  rendered  the  present  motion  necessary,  though  his  Lordship 
discharged  the  order  of  dismissal,  he  decided  that  the  plainliflf  should  pay  the 
costs  of  the  appiieatton  to  discharge  it. 


In  the  Matter  op  Joseph  and  Webster. 
1830;  April  23. 
If  a  motion,  after  beinn^  refused  with  costs  in  the  conrt  below,  be  renewed  upon  new  facts  and 

evidence  in  the  court  of  ^peal,  it  may  be  granted  with  costs,  it  being  substantially  an  original 

motion. 
Jurisdiction  of  the  court  of  chancery  in  awards,  under  the  9  &.  10  W.  3,  c  15* 

The  Solicitor  General  and  Mr.  Stuart  moved  that  an  order  of  his  honor 
the  Vice-Chancellor  might  be  rescinded,  and  that  a  writ  of  attachment  might 
issue  against  Webster  for  non -performance  of  an  award. 

It  appeared  from  the  affidavits  that  a  sum  of  money  had  been  claimed  by 
Joseph  as  due  to  him  from  Webster,  in  his  character  of  executor  to  the 
debtor,  and  that  there  being  no  cause  then  depending  between  them,  Webster 
joined  with  him  in  a  general  submission  of  all  matters  in  dispute  to  an  arbi- 
trator, which  submission  was  regularly  made  an  order  of  the  court  of  chan- 
cery, under  the  provisions  of  the  9  dc  10  W.  3,  c.  15.  The  award  pronounced 
in  pursuance  of  that  reference  directed,  that  a  sum  of  192.  \9s,  4d.  should  be 
'*  paid  out  of  the  assets  which  might  be  in  Webster's  hands,  or  which  might 
be  coming  to  him."  The  costs  of  the  reference,  which  he  was  also  directed 
by  the  award  to  pay,  were  taxed  by  the  master  at  23/.  On  the  25th  of  July, 
1 829,  Joseph  moved  that  Webster  might  be  ordered  to  pay  the  sum  awarded, 
together  with  the  costs,  on  the  ground  that  a  general  submission  was  an  ad- 
mission of  assets.  The  Vice-Chancellor,  however,  upon  the  reading  of  an 
affidavit  by  Webster,  stating  that  he  had  no  assets  in  hand,  and  that  he  was 
then  considerably  out  of  pocket  on  account  of  his  executorship  ;  and, 
in  consideration  W  the  peculiar  language  of  the  award,  refused  the  [•497] 
application  with  costs. 

The  motion  having  been  renewed  before  the  Lord  Chancellor,  a  farther 
affidavit  was  filed  on  behalf  of  Joseph,  btating  facts  and  circumstances  from 
which  it  was  to  be  inferred  that  subsequently  to  the  discussion  before  his 
honor,  Webster  had  received  assets,  and  had,  then,  and  now,  upwards  of  100/. 
of  the  testator's  property  in  his  hands. 

Mr.  Spence,  who  appeared  for  Webster,  opposed  the  production  of  this 
affidavit,  on  the  ground  that  it  was  not  before  the  Vice-Chancellor,  and  that  in 
fact  it  was  now  used  to  support  quite  a  new  case ;  but  Const  v.  Barr{a)  being 
cited  as  an  authority  in  favor  of  the  admissibility  of  the  affidavit,  the  Lord 
Chancellor  recognized  and  approved  of  the  doctrine  there  laid  down,  and 

(a)  2  Ruas.  161. 
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since  the  master's  report  of  sufficiency  was  made.  On  the  9th  of  February, 
the  plaintiff  obtained,  by  petition  of  course  at  the  rolls,  an  order  to  amend  bis 
bill  within  three  weeks  from  that  date,  and  on  the  12th  of  that  month,  thedia* 
missal  of  the  bill  was  moved  before  the  Vice-Chanceilor,  according  to  the 
notice.  Mr.  Roupell,  however,  who  appeared  on  that  occasion  as  counsel 
for  the  plaintiff,  suggesting  that  the  plaintiff  had  been  unable  to  get  in  the 
answers  of  the  other  defendants,  his  honor  allowed  the  matter  to  stand  over 
till  the  next  seal,  for  the  purpose  of  producing  an  affidavit  of  that  fact.  On 
!20lh  of  February,  which  was  the  first  seal  after  Hilary  term,  the  motion  was 
accordingly  renewed,  and  no  affidavit  being  then  produced,  the  order  of  dis- 
missal was  pronounced. 

A  motion  was  now  made  to  discharge  the  Vice-Chancellor's  order. 

Mr.  Home  and  Mr.  Roupell  for  the  motion,  contended  that  the  order  was 
erroneous  on  two  grounds  ;  First,  because  the  notice  of  motion  was  given  for 
a  day  on  which,  according  to  the  1 6th  of  the  new  orders,  the  motion 
[•495]  could  not  be  regularly  made,  namely,  the  12lh  of  •February,  where- 
as the  earliest  day  on  which  the  dismissal  could  have  been  moved 
was  the  20th  of  that  month,  which  was  the  first  seal  after  Hilary  term  ;  and 
although,  from  a  mere  accident,  the  motion  had  stood  over  till  the  20lh,  that 
circumstance  could  not  cure  the  original  defect :  Secondly,  because  no  order 
of  dismissal  could  be  made  while  an  order  obtained,  whether  regularly  or 
not  by  petition  at  the  rolls,  and  giving  liberty  to  amend,  was  subsisting  and  in 
force. 

Mr.  Parker,  contra,  admitted  that  if  the  former  objection  had  been  urged 
before  his  honor  at  the  time,  it  might  have  been  fatal ;  but  he  insisted  tliat 
the  matter  having,  as  an  indulgence  to  the  plaintiff,  and  on  a  suggestion  which 
turned  out  to  be  unfounded,  been  permitted  to  stand  over  to  a  day  when  the 
motion  was  perfectly  regular,  and  the  plaintiff  having  then  appeared  and  not 
taken  the  objection,  although  he  resisted  the  motion  upon  other  grounds, 
must  be  held  to  have  waived  any  irregularity  in  the  notice.  At  any  rate  it 
was  now  too  late  to  bring  it  forward  with  success  upon  appeal.  The  other 
circumstance  on  which  the  plaintiff  relied,  that  an  order  to  amend  was  sub- 
sisting at  the  time  when  the  dismissal  was  moved,  had  been  distinctly  in- 
sisted upon  before  the  Vice-Chancellor,  and  overruled,  his  honor  being  of 
opinion,  that  an  order  made  in  the  irregular  manner  in  which  that  was  ad- 
mitted to  have  been  obtained,  was  to  be  treated  as  a  mere  nullity,  and  could 
not  therefore  affect  the  defendant's  right  to  have  the  plaintiff's  bill  dismissed 
for  want  of  prosecution. 

The  Lord  Chancellor  said,  that  as  to  the  latter  objection,  the  order 
having  been  improperly  t>btained,  in  defiance  of  the  13th  of  the  new  orders, 
it  was  in  his  opinion  unnecessary  to  move  to  have  it  rescinded.  But  upon 
the  other  point  he  held,  that  as  the  notice  was  originally  bad,  the 
[•496]  order  made  in  pursuance  of  it  must  •be  considered  to  be  bad  like- 
wise.   As  the  plaintiff,  however,  by  not  taking  the  objection  in  the 
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first  iiMtance,  had  rendered  the  present  motion  necessary,  though  his  Lordship 
discharged  the  order  of  dismissal,  he  decided  that  the  plainliflf  should  pay  the 
costs  of  the  appticatton  to  discharge  it. 


In  the  Matter  op  Joseph  and  Webster. 
1830 ;  April  33. 
If  a  motion,  after  hmng  refused  with  eosta  in  the  court  below,  be  renewed  upon  new  facts  and 

evidence  in  the  court  of  appeal,  it  may  be  granted  with  costs,  it  being  substantially  an  original 

motion. 
Jurisdiction  of  the  court  of  chancery  in  awards,  under  the  9  &.  10  W.  3,  c.  15. 

The  Solicitor  General  and  Mr.  Stuart  moved  that  an  order  of  his  honor 
the  Vice-Chancellor  might  be  rescinded,  and  that  a  writ  of  attachment  might 
issue  against  Webster  for  non -performance  of  an  award. 

It  appeared  from  the  affidavits  that  a  sum  of  money  had  been  claimed  by 
Joseph  as  due  to  him  from  Webster,  in  his  character  of  executor  to  the 
debtor,  and  that  there  being  no  cause  then  depending  between  them,  Webster 
joined  with  him  in  a  general  submission  of  all  matters  in  dispute  to  an  arbi- 
trator, which  submission  was  regularly  made  an  order  of  the  court  of  chan- 
cery, under  the  provisions  of  the  9  dc  10  W.  3,  c.  15.  The  award  pronounced 
in  pursuance  of  that  reference  directed,  that  a  sum  of  19/.  19s.  M.  should  be 
''  paid  out  of  the  assets  which  might  be  in  Webster's  hands,  or  which  might 
be  coming  to  him.*'  The  costs  of  the  reference,  which  he  was  also  directed 
by  the  award  to  pay,  were  taxed  by  the  master  at  23/.  On  the  25lh  of  July, 
1829,  Joseph  moved  that  Webster  might  be  ordered  to  pay  the  sum  awarded, 
together  with  the  costs,  on  the  ground  that  a  general  submission  was  an  ad- 
mission of  assets.  The  Vice-Chancellor,  however,  upon  the  reading  of  an 
affidavit  by  Webster,  stating  that  he  had  no  assets  in  hand,  and  that  he  was 
then  considerably  out  of  pocket  on  account  of  his  executorship  ;  and, 
in  consideration  *of  the  peculiar  language  of  the  award,  refused  the  [*497J 
application  with  costs. 

The  motion  having  been  renewed  before  the  Lord  Chancellor,  a  farther 
affidavit  was  filed  on  behalf  of  Joseph,  btating  facts  and  circumstances  from 
which  it  was  to  be  inferred  that  subsequently  to  the  discussion  before  his 
honor,  Webster  had  received  assets,  and  had,  then^  and  now,  upwards  of  100/. 
of  the  tcsta;or's  property  in  his  hands. 

Mr.  Spence,  who  appeared  for  Webster,  opposed  the  production  of  this 
affidavit,  on  the  ground  that  it  was  not  before  the  Vice-Chancellor,  and  that  in 
fact  it  was  now  used  to  support  quite  a  new  case  ;  but  Const  v.  Barr{a)  being 
cited  as  an  authority  in  favor  of  the  admissibility  of  the  affidavit,  the  Lord 
Chancellor  recognized  and  approved  of  the  doctrine  there  laid  down,  and 

(a)  2  Ruas.  161. 
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directed  the  affidavit  to  be  read  :  and  upon  the  effect  of  that  evidence,  he  de- 
cided, that  Webster  was  bound  to  pay  the  money,  in  pursuance  of  the  award. 
On  the  question  of  costs,  it  was  then  contended  that  a  general  submission  to 
arbitration  was,  as  between  the  parlies,  an  admission  of  assets  both  at  law  and 
in  equity.  Robson  v.  .(a)  That  must  always  be  a  necessary  implica- 
tion ;  otherwise  cui  bono  the  expense  and  trouble  of  the  reference  ?  Here 
there  was  a  reference ;  that  is  to  say,  an  admission  of  assets,  which  no  denial 
of  the  party  could  be  permitted  to  countervail. 

On  the  other  side  reliance  was  placed  on  the  very  special  wording  of  the 
award,  by  which  the  debt  was  directed  to  be  paid  out  of  assets  when  they  should 
come  into  Webster's  hands,  a  point  which  had  seemed '  so  clear  to  his  honor, 
that  when  he  refused  the  application,  he  allowed  Webster  his  costs. 
[*"498]  •The  Lord  Chancellor  : — The  question  now  stands  before  me  pre- 
cisely as  if  this  were  an  original  motion  ;  and  if  a  party  succeeds  in 
an  original  motion,  the  court  is  frequently  in  the  habit  of  giving  him  costs.  Ac- 
cording to  the  case  made  before  the  Vice- Chancellor,  his  decision  was  perfectly 
correct;  for,  upon  the  evidence  laid  before  his  honor, there  were  then  no  assets  in 
the  hands  of  Webster,  and  the  application  was  to  enforce  an  award  which  was  to 
pay  money  out  of  assets,  if  there  were  any,  and  if  not,  out  of  future  assets* 
The  Vice- Chancellor  thought  there  was  nothing  to  satisfy  him  that  there  were 
any  assets ;  and  he  therefore  dismissed  the  motion.  On  the  evidence  before 
me,  however,  it  appears  that  there  are  assets  ;  but  as  the  case  is  now  brought 
forward  on  additional  facts  and  evidence,  I  must  consider  this  to  be  substan- 
tially a  new  motion,[l]  and  the  costs  of  the  application  ought,  therefore,  to  be 
given  to  the  successful  parly  .(a) 

(a)  2  Roee,  50. 

(6)  Applicationfl  of  this  kind,  to  enforce  and  award  where  no  cause  is  depending,  though  of  every 
day's  occurrence  in  courts  of  law,  are  extremely  unusual  in  the  court  of  chancery.  So  rare  indeed 
have  they  been,  that  the  officers  of  that  court  were  not  aware  of  any  precedent,  and  were  disposed 
to  doubt  the  jurisdiction.  Mr.  Tidd  (2  Pract  821,  9th  edit.)  has  expressed  a  similar  doubt,  on  the 
ground  that  the  statute  of  10  W.  3,  c.  15,  is  conBned  to  courts  of  record.  The  language  of  the 
second  section,  however,  as  observed  by  Maddock,  (2  Ch.  Pr.  712,)  is  altogether  unintelligible  if  the 
act  be  held  not  to  extend  to  submissions  which  have  been  made  orders  of  a  court  of  equity  !  and  in 
Godfrey  V,  Bereher,  (3  Yin.  Ab.  139,)  Lonsdale  v.  Littledale,  (2  Yes.  juu.  451,)  NiehoUv.  Chalice, 
(14  Yes.  265,)  and  other  cases  where  the  effect  of  the  statute  came  incidentally  into  discussion,  the 
jurisdiction  has  never  been  questioned  ;  though,  as  these  have  been  chiefly  upon  submissions  made 
in  causes,  to  which,  according  to  the  better  opinion,  the  statute  does  not  apply,  (1  Mad.  Ch.  Pr.  296 
ii.  713,)  it  was  not  necessary  formally  to  consider  the  point.  But  the  submissions  in  Webster  v. 
Bishop,  (Pt.  Ch.  223, 2  Vern.  444,)  and  Spettigue  v.  Carpenter,  (3  P.  W.  361,)  seem  to  have  been 
made  orders  of  the  court  of  chancery  under  the  statute  ;  and  in  the  principal  case  the  jurisdiction  was 
not  disputed. 

[IJ  A  motion  cannot  be  repeated  except  on  some  new  ground ;  and  affidavits,  which  merely 
present  additional  or  cumulative  evidence  on  the  points  before  presented,  are  not  to  be  considered  as 
showing  new  grounds  for  the  motion.  Hoffman  v.  Livingston,  1  Johns.  Ch.  Rep.  201.  Dunham 
T.  Warren,  2  Paige,  24.    Ray  v.  Connor,  3  Edw.  Ch.  Rep.  478. 
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•In  the  Matter  op  the  Estate  of  Mary  England,  deceased.    [MOQ] 

Rolls.— 1830  ;  April  28. 

Where  a  father  has  deserted  his  children,  and  is  not  of  ability  to  maintain  them»  the  court  will 
make  an  order,  referring  it  to  the  master  to  approve  of  a  proper  person  to  act  in  the  nature  of 
a  guardian,  and  to  inquire  whether  it  will  be  for  the  benefit  of  the  infants  that  a  certain  sum 
should  be  raised  out  of  property  to  which  they  are  absolutely  entitled  under  a  will ;  and  upon 
the  master's  report,  that  it  is  for  their  benefit,  and  with  the  consent  of  the  executors  of  that  will, 
the  court  will  order  the  sum  to  be  raised  accordingly. 

This  was  the  petition  of  Nathaniel  Knott,  ihe  sole  executor  of  the  will  of 
Mary  England,  who  thereby  gave  her  residuary  estate  to  the  three  children 
of  John  Knott,  the  brother  of  the  petitioner. 

John  Knott  had  separated  from  his  wife  Helena  Knott,  who  was  the  mother 
of  the  three  children,  in  the  year  1S18,  and  was  resident  in  England  in  very 
reduced  circumstances,  and  not  of  ability  to  maintain  his  children.  The 
three  children,  upon  the  separation,  were  left  with  the  mother,  who  resided 
in  the  East  Indies,  and,  in  the  year  1820,  two  of  the  three  children  were 
sent  to  the  petitioner  to  be  educated  in  England,  and  had  ever  since  remained 
with  him  at  an  expense  for  their  maintenance  and  education  of  500/. 

The  testatrix,  Mary  England,  died  in  July,  1829  ;  and  the  petition  stated 
that  all  the  debts  of  the  testatrix  had'  been  paid,  and  that  her  residuary 
estate  to  a  considerable  amount  was  invested  in  the  public  funds. 

The  petition,  after  setting  forth  these  circumstances,  further  stated  that 
the  mother  of  the  children  was  able  and  willing  lo  maintain  her  children,  if 
they  returned  to  her  in  India,  and  that  she  and  the  two  children  were  de- 
sirous that  they  should  so  return  ;  but  that  the  expense  of  the  voyage  to  Indili 
would  be  300/.  which  the  mother  had  no  means  of  defraying.  The  prayer 
was,  that  the  petitioner  might  be  at  liberty  to  sell  part  of  the  residuary  estate 
of  Mary  England,  to  which  the  three  children  were  absolutely  entitled, 
for  the  purpose  of  ♦raising  the  two  sums  of  600/.  and  300/.  to  be  [•SOO] 
applied  in  payment  of  the  past  maintenance  of  the  two  children  who 
were  still  infants,  and  in  payment  of  their  expenses  to  India. 

In  support  of  the  petition  was  cited  Ex  parte  My€rscough.{a) 

The  Master  of  the  Rolls  : — This  petition  is  entitled  in  the  matter  of 
the  estate  of  Mary  England  deceased,  and  the  petitioner  is  the  sole  executor 
of  the  will.  It  is  in  effect  a  petition  for  the  partial  administration  of  Mary 
England's  estate,  which  can  be  done  only  upon  a  bill  filed  for  that  purpose, 
and  no  order,  therefore,  can  be  made  upon  this  petition.  If  the  petition  had 
been  entitled  in  the  matter  of  the  two  infants,  and  had  been  the  petition  of 
the  infants,  I  should  have  made  an  order  referring  it  to  the  master  to  ap 
point  a  proper  person  to  act  in  the  nature  of  a  guardian  to  these   infants,[I  J 

(a)  1  Jac.  &,  Walk.  151. 
[1]  Where  three  infant  children  were  entitled  under  a  will,  which  was  silent  as  to  the  appoint- 
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and  to  inquire  whether  it  would  be  for  their  benefit  that  the  sum  of  300Z. 
should  be  raised  out  of  their  shares  of  the  residuary  estate  of  Mary  England, 
'in  order  to  defray  their  expenses  to  India;  and  upon  the  master's  report  that 
it  would  be  for  their  benefit,  and  with  the  consent  of  the  executors  of  Mary 
England,  I  would  order  the  300/.  to  be  raised  accordingly  and  paid  to  the 
person  appointed  to  act  in  the  nature  of  a  guardian.[  i  ] 

With  respect  to  the  500/.  which  has  been  the  expense  of  the  maintenance 
and  education  of  these  infants,  and  which  was  incurred  before  the  death  of 
Mary  England,  this  can   form  no  debt  upon  the   property  acquired  by  her 

will,  and  no  order  can  be  made /or  raising  it. [2] 
£*501]        *To  save  expense,  I  will  permit  the  petition  to  be  amended  in  the 

manner  which  I  have  mentioned. 


The  petition  was  afterwards  amended,  and  the  order  was  made  accord- 
ingly, (a) 

ment  of  a  guardian,  to  the  sum  of  40,000[.  equally  at  twenty-one,  and  their  father's  income  did 
not  exceed  500/.  a  year,  maintenance  was  allowed,  the  court  assuming  the  superintendence 
of  the  fortune,  but  not  of  the  persons  in  such  cases :  the  father  being  guardian  of  his  children 
by  title  paramount  and  of  common  right,  and  the  court  only  interfering  with  that  right  to  guard 
in  particular  cases  against  a  prejudice  to  the  children,  in  which  case  the  person  appointed  to 
take  care  of  the  persons,  during  the  lifetime  of  the  father,  is  quati  guardian,  or  curator  only,  and 
not  completely  guardian.    Barry  v.  Barty,  1  Mol.  313. 

[I]  A  testator  gave  his  residuary  estate  to  an  infant,  and  directed  602.  a  year  to  be  allowed 
for  his  maintenance.  The  residue  was  of  large  amount :  and  the  court  from  time  to  time,  con- 
siderably increased  the  maintenance.    Jotaelyn  y.  Jatselynf  9  Sim.  63. 

•  [2]  Where  a  father  died  intestate,  leaving  a  large  real  and  personal  estate,  it  was  held  that  the 
mother  was  entitled  to  be  allowed,  out  of  the  portion  of  the  estate  belonging  to  the  childrbn,  for 
their  maintenance  during  infancy ;  and  that  for  the  time  past,  as  well  as  for  the  time  to  come. 
Wilke$  ▼.  Rogert,  6  Johns.  Rep.  566.  A  testator  bequeathed  an  annuity  to  bib  grand  daughter 
to  be  applied  whilst  she  was  under  age,  in  and  towards  her  maintenance  and  education,  in  such 
manner  as  his  trustees  should  iu  their  absolute  and  uncontrolable  discretion  think  fit,  and  whether 
her  father  should  be  able  to  maintain  and  provide  for  her  or  not.  The  trustees  having  made  a 
very  small  payment  on  account  of  the  annuity,  and  having  made  no  provision  for  the  mainten- 
ance or  education  of  the  infant,  who  had  been  wholly  provided  for  by  her  father,  the  court  de- 
clared that,  in  the  event  of  its  appearing,  that  the  father  had  properiy  maintained  and  educated 
the  infant  from  the  testator's  death,  he  should  receive  the  whole  annuity  for  the  time  past,  and 
vntil  further  notice:  he  undertaking  properly  to  maintain  and  educate  her,  and  to  abide  by 
the  order  of  the  court.  Stephetu  v.  Lawry,  2  Yo.  &.  Coll.  C.  C.  87.  !^nd  see  Stopford  v.  Lord 
CanUrbwry,  11  Sim.  82. 

{a)  See  B*  parte  Swift,  Expjrte  Chambers,  post,  pp.  575,  577. 
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•Naylor  V.  Arnitt. 

Rolls.— 1830 ;  May. 

A  testator  devised  lands  to  trustees  upon  trust,  out  of  the  rents  and  profits  to  pay  two  annuitieii, 
and  subject  thereto  to  permit  A.,  and  after  him  his  wife,  to  receive  and  take  the  rents  and  profits 
during  their  respective  lives ;  and,  after  the  decease  of  the  survivor,  he  devised  the  lands  to  their 
children :  Held,  that  the  trustees  coold  grant  a  valid  lease  of  the  lands  for  a  term  of  ten  years. 

William  Naylor  devised  all  his  real  estates  to  Francis  Arnitt  and  William 
Monrel,  iheir  heirs  and  tssignS,  upon  trust,  out  of  the  yearly  rents  and  profits, 
to  pay  his  wife  Elizabeth  Naylor,  the  yearly  sunn  of  60/.  during  her  life,  which 
annuity  was  also  secured  by  a  power  of  entry  and  distress,  and  to  Miriam 
Bolton  an  annuity  of  10/.,  and  subject  to  these  annuities,  to  permit  and  suffer 
William  Horner  Naylor  to  receive  and  take  the  rents,  issues,  and  profits 
during  his  life ;  and  after  his  decease,  to  permit  and  suffer  Elizabeth,  ihe  wife 
of  William  Horner  Naylor,  to  receive  the  like  rents,  interests,  and  proceeds, 
provided  she,  so  long  continued  his  widow ;  with  limitations  over  in  favor  of 
their  children.  Power  was  also  given  to  the  trustees,  with  the  consent  of 
William  Horner  Naylor  in  bis  lifetime,  and  after  his  decease,  at  their  sole  dis« 
cretion,  to  sell  any  part  of  the  real  estate  for  the  purpose  of  raising  money  for 
the  advancement  of  any  of  the  children. 

A  few  weeks  after  the  death  of  the  testator,  the  trustees  granted  to  Simpson 
a  lease  of  the  lands  for  ten  years. 

William  Horner  Naylor  had  children  who  were  infants.  [•SOS] 

The  bill  was  filed  by  the  tenants  for  life  against  Arnitt  the  surviving 
trustee,  and  Simpson,  principally  for  the  purpose  of  setting  aside  the  lease. 

It  was  alleged  that  the  lease  had  been  granted  fraudulently  and  corruptly: 
but  it  was  admitted  in  the  argument,  that  the  plaintiffs  had  not  made  out  a 
case  of  fraud  and  collusion :  and  the  question  then  was,  whether  the  trustees 
had,  under  the  will,  power  to  grant  a  lease  for  a  term  of  years. 

Mr.  Pemberton  and  Mr.  T.  Parker  for  the  plaintiffs,  argued  that  the  will 
did  not  give  the  trustees  any  discretionary  authority  in  the  management  of  the 
estate,  and  that  the  purposes  of  the  trust  were  not  such  as  to  render  it  neces- 
sary that  they  should  have  a  power  of  leasing.  Their  duty  was  merely  to  let 
the  lands  from  year  to  year,  and  to  apply  the  rents  so  accruing  in  the  manner 
directed  by  the  will.  A  lease  granted  by  them  ought  not  to  bind  the  cestuis  que 
trust,  except  to  the  extent  of  the  interest  of  such  of  the  cestuis  que  trust  as 
had  assented  to  it. 

Mr.  Bickersteih  and  Mr.  /.  Russell^  contra, 

TuE  Master  of  the  Rolls  held,  that  the  trustees  had  power  to  demise  the 
lands  for  a  term  of  ten  years ;  and  declared  the  lease  valid. 


fi04  CASES  IN  CHANCERY. 


1830.--Byaiii  v.  Muiitoii. 


[♦503]  •Byam  v.  Munton. 

Rolls.— 1830;  May  4. 

A  beqaedt  of  a  moiety  of  the  interest  of  the  residue  of  the  testator's  personal  estate,  held,  npon 
the  context  of  the  will,  to  pass  the  interest  of  the  proceeds  of  real  estate,  which  were  duected 
to  be  invested  so  as  to  form  one  mixed  fund  with  the  residue  of  the  personalty. 

"Anthony  Munton  disposed  of  the  residue  of  his  properly  in  the  follow- 
ing.words: — "I  give  and  bequeath  all  my  real  estates,  and  all  the  rest,  re- 
sidue, and  remainder  of  my  personal  estates  and 'effects  whatsoever  and 
wheresover  unto  my  wife,  Hester  Munton,  my  brother,  the  Rev.  William 
Munton,  and  my  sister  in  law,  Ann  Byam ;  and  I  direct  them,  or  the  sur- 
vivor of  them,  to  dispose  of  and  convert  into  money,  as  soon  as  convenient- 
ly may  be,  such  part  thereof  as  shall  consist  of  money  or  securities  for 
money,  and  to  call  in  and  receive  all  debts  and  moneys  due  to  me,  and  to 
lay  out  and  invest  the  whole  of  my  real  and  of  my  residuary  personal  estate 
in  the  names  of  them,  or  the  survivors  or  survivor  of  them,  in  the  public 
stocks  or  funds,  or  permanent  government  or  real  security  or  securities,  at 
interest ;  and  I  give  and  bequeath  the  interest,  dividends,  and  produce  of 
the  whole  of  my  real  estate,  and  of  the  residue  of  my  persofial  estate,  or  the 
securities  in  which  the  same  may  be  invested,  to  my  dear  wife,  Hester  Mun- 
ton, for  and  during  the  term  of  her  natural  life  for  her  own  use  and  benefit ; 
and,  after  the  decease  of  my  dear  wife,  I  give  and  bequeath  one  full  and 
clear  moiety  of  the  interest,  dividends,  and  produce  of  the  residue  of  my 
personal  estate  and  effects,  OT  the  stocks,  funds,  or  securities  in  which  the 
same  shall  be  invested,  to  my  brother,  the  Rev.  William  Munton,  his  exe- 
cutors, administrators,  and  assigns ;  and  I  give  and  bequeath  the  other  full 
and  clear  moiety  of  the  interest,  dividends,  and  produce  of  the  residue  of  my 

personal  estate  and  effects,  or  the  stocks,  funds,  or  securities  in  which 
[♦504]    the  same  shall  be  invested,  to  my  sister  in  law,  Ann  Byam,  •for  and 

during  the  term  of  her  natural  life,  for  her  own  use  and  benefit ; 
and,  after  the  decease  of  my  sister  in  law,  Ann  Byam,  I  give  the  whole  of 
the  principal  of  such  moieties,  or  the  whole  residue  of  my  estate  whatsoever 
and  wheresoever,  and  the  stocks,  funds,  and  securities  in  which  the  same  shall 
be  invested,  and  the  interest,  dividends,  and  produce  thereof,  to  my  brother, 
the  Rev.  William  Munton,  his  heirs,  executors,  administrators,  and  assigns, 
to  and  for  his  or  their  use  and  benefit." 

The  question  was,  whether  the  bequest  of  a  moiety  of  the  interest,  divi- 
dends, and  produce  *'  of  the  residue  of  my  personal  estate,"  did  or  did  not 
upon  the  whole  tenor  of  the  will,  give  Ann  Byam  a  moieiy  of  the  rents  of 
the  real  estates  till  sold,  and  afterwards  of  the  interest  of  the  proceeds  arising 
from  the  sale  of  them,  as  well  as  a  moiety  of  the  interest  of  the  residue  of 
the  produce  of  the  testator's  personal  estate. 
Mr.  Wray  and  Mr.  Goodeve,  for  the  plaintiffs. 
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Mr.  Bickersttik  and  Mr.  Bethel^  for  the  heir. 

Mr.  Pembertan  and  Mr.  Simpkinsoti^  for  other  defendants. 

The  Master  of  the  Rolls  said,  that  the  testator  had  made  one  mixed 
fund  of  the  residue  of  the  personalty,  and  the  proceeds  of  the  sale  of  the 
real  estate  ;  that  the  whole  was  to  be  invested  in  government  stocks  or  on 
real  securities,  and  the  interest  was  to  be  paid  to  the  widow  during  her  life ; 
that  there  was  no  intention  that,  upon  her  death,  a  division  should  take  plas^ 
of  the  personalty,  from  the  produce  of  the  realty  ;  and,  in  fact,  such 
a  division  could  not  be  made ;  that  therefore  the  tesutor,  *in  the  [*505] 
moiety  given  to  Ann  Byam  during  her  life,  meant  to  include  the  real 
estate ;  and  that  this  conclusion  was  strengthened  by  the  clause  immediately 
following,  in  which  the  testator  used  the  phrase  **  the  whole  of  the  princi- 
pal of  such  moieties,"  as  synonymous  with  and  equivalent  to  **  the  whole 
residue  of  my  estate  whatsoever  and  wheresoever,"  and  which  was  conse- 
quently, a  declaration  that  the  moieties  of  which  he  spoke  were  moieties  of 
•the  whole  residue  of  his  estate. 

His  Honor,  therefore,  declared  that  Ami  Bjraniy  upon  the  death  of  the  tes- 
tator's widow,  became  entitled  dariag  ber  life  %o  a  moiety  of  the  rents  of  the 
testator's  real  estates,  till  they  were  «rid,  mkI  afierwirds  to  a  moiety  of  the 
interest  arising  from  the  net  prooeods  of  ibis  Eah|  ai  well  as  to  a  moiety  of  the 
•interest  of  the  residue  of  the  peiswMl  ealaie» 


*DiTi«  V.  TaoMAS.  [^506] 

RoLU.— ISM) ;  Mmy  5.    L.  C.--i01 ;  Jaly  7, 14,  M. 

Thongh»  in  eues  of  non-payment  of  money,  the  oowt  will  leller^  Af  einit  penalty  or  forfeitim ;  y«l 
when  it  is  not  a  qaestiou  of  penalty  or  forieitnre,  bat  a  priHIefe  k  oonferred  upon  payment  ol 
money  at  a  stated  period,  the  privilege  m  loet,  if  the  money  be  not  paid  aocordingly. 

The  plaintiff,  being  entitled  to  the  equity  of  redemption  of  a  certain  estate, 
conveyed  the  same  by  a  deed  of  release,  dated  the  30th  of  September,  1820, 
to  Mrs.  Twyning,  the  mortgagee,  in  consideration  of  1800/.,  which  was  made 
up  of  the  mortgage  debt,  and  of  an  additional  sum  of  money  paid  to  him. 
On  the  1st  of  January,  1821,  the  mortgagee  demised  the  esUtc  to  the  plaintiff 
for  a  term  of  ninety-nine  years,  determinable  on  the  death  of  the  survivor  of 
him,  his  wife,  and  son,  at  a  rent  of  105/.,  payable  half  yearly  at  Lady  day 
and  Michaelmas  ;  and  on  the  lease  there  was  endorsed  an  agreement  signed 
by  the  mortgagee,  by  which  it  was  stipulated,  that,  in  case  the  plaintiff  regu- 
larly paid  the  rent  due  at  Lndy  day  by  the  4th  of  June,  and  the  rent  due  at 
Michaelmas  by  the  26th  of  October,  he  should  be  at  liberty  to  repurchase  the 
premises  at  the  price  of  1850/.  at  any  time  within  five  years  ;  but  if  default 
were  made  in  the  payment  of  the  rent  within  the  stated  periods,  the  agree- 
ment was  to  be  void.    The  plaintiff  failed  in  the  payment  of  the  rent  at  the 
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periods  stated,  and  distresses  for  it  had  been  levied  on  the  premises ;  but 
within  the  five  years,  he  applied  to  repurchase,  and  at  the  same  time  tender- 
ed the  arrears  of  rent  then  due.  The  defendant  refused  to  permit  the  repur* 
chase :  and  the  bill  was  filed  by  the  plaintiff  to  have  the  benefit  of  the  stipu- 
lation in  that  respect,  or  to  be  let  in  to  redeem. 

7'he  bill  imputed  fraud  to  the  defendant,  and  represented  the  es- 
[J1507]    tate  as  having  been,  in   1820,  worth  about  *3000/.  but  these  allega- 
tions were  not  established  by  the  evidence. 

iiv.  Pemberton  and  Mr.  Parker,  for  the  plaintiff: — This  case  rests  upon 
the  same  principle  with  those  in  which  the  court  has  interfered  to  relieve 
Bgainst  the  non-payment  of  rent  at  a  day  certain  :  and  as  the  court  by  giving 
interest  can  make  compensation  for  the  delay  of  payment,  the  relief  prayed 
ought  to  be  granted. 

A  conveyance  with  a  right  of  repurchase  is  in  the  nature  of  a  mortgage  :  it 
is  a  mere  security  for  a  sum  of  money.  Mellor  v.  Lees^ia)  Floyer  v.  Lav^ 
ington,{b)  Willett  v.  WinnelL{c)  The  right  of  repurchase  must  have  been 
in  the  contemplation  of  the  parties  when  the  terms  of  the  purchase  were 
settled. 

Mr.  Bickersteth  and  Mr.  Wakefield^  contra,  insisted  that  the  agreement, 
giving  the  right  of  repurchase  on  certain  conditions,  was  a  transaction  totally 
distinct  from  the  purchase  i  that  the  right  did  not  arise  unless  this  condition 
was  strictly  fulfilled  ;  and  that  the  payment  of  the  rent  within  specified 
periods  had  been  made  of  the  essence  of  the  contract. 

The  Master  of  the  Rolls  : — In  all  cases  of  the  payment  of  money, 
where  penalty  or  forfeiture  is  introduced  for  the  purpose  of  security,  there  a 
court  of  equity  will  relieve  against  the  penalty  or  forfeiture,  upon  the  ground 
of  full  compensation  by  giving  interest.[  1  ]  But  where  there  is  no 
[*50^]  stipulation  for  penalty  or  forfeiture,  but  a  privilege  is  conferred,  *pro- 
vided  money  be  paid  within  a  staled  time,  there  the  party  claiming 
that  privilege  must  show  that  the  money  was  paid  accordingly  : — as  in  a  case 
of  interest  reserved  on  a  loan  at  5  per  cent,  with  a  proviso  that  4  per  cent. 
will  be  accepted,  if  paid  within  a  limited  time  after  it  becomes  due  ; — or  in 
the  case  of  a  covenant  for  the  renewal  of  a  lease  on  the  payment  of  a  certain 
fine  at  a  stated  period.  Here  it  is  admitted  that  the  rent  was  not  duly  paid  at 
the  stipulated  times,  and  no  fraud,  surprise,  or  accident  is  alleged  ;  and  the 
plaintiflF  is,  therefore,  not  entitled  to  the  repurchase  which  he  claims  by  this 
bill ;  and  the  bill  must  be  dismissed  with  costs. 


1831  ;  July  7. — The  plaintiff  appealed  from  his  Honor's  decree. 

Sir  Edward  Sugden  and  Mr.  Parker,  for  the  plaintiff: — Once  a  mortgage, 

(a)  2  Atk.  494.  (J)  1  p.  W.  268.  (c)  1  Vera.  488. 

[1]  Upon  the  breach  of  a  condition  subeequent  which  wouM  worii  a  forfeiture,  or  divert  an  estate, 
a  court  of  equity,  acting  upon  the  principle  of  compensation,  will  interpose  and  prevent  the  for- 
feiture or  divestment,  provided  compensation  can  be  given  with  certainty  in  damages.  WelU  v. 
Smith,  2  Edw.  Ch.  Rep.  78. 
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always  a  mortgage,  is  an  invariable  rule.  Before  the  right  to  redeem  can  be 
destroyed,  the  nature  of  the  transaction  must  be  altogether  changed.  The 
naming  of  a  day,  within  which  the  repurchase  is  to  be  made,  amounts  to 
nothing;  for  that  is  no  more  than  is  done  in  every  mortgage  deed.  The  law 
does  not  allow  a  redeemable  security  to  be  converted  into  an  absolute  estate, 
nor  can  the  right  of  redemption  be  clogged  or  restricted  by  conditions. 
Flayer  v.  Lavingtonj{a)  Willett  v.  Winnell,{Jb)  Mellor  v.  Leesic)  It  is  a 
continuing  right  which  subsists  independently  and  in  defiance  of  agreement. 
The  court  looks  with  the  utmost  jealousy  upon  clauses  of  repurchase,  which 
are  generally  mere  shifts  to  get  rid  of  the  redeemable  character  of  the 
securities,  or  to  obtain  a  higher  rate  of  interest  than  the  *law  allows.  [*509] 
If,  indeed,  a  man  comes  in  clearly  as  an  absolute  purchaser  in  the 
first  instance,  the  seller  may  there  without  danger  be  permitted  to  stipulate 
for  a  limited  right  of  repurchase  ;  but  here  the  alleged  purchaser  was  origi- 
nally a  mortgagee.  All  the  instruments  form  parts  of  one  and  the  same 
transaction :  for  the  mere  lapse  of  a  few  months,  which  were  no  doubt  al- 
lowed to  intervene  as  a  blind,  cannot  disguise  the  real  nature  of  the  proceed- 
ing. Herring  v.  Brown.{d)  The  whole  of  the  circumstances  strongly  cor« 
roborate  this  view  of  the  conduct  of  the  parties.  The  plaintiff  was  under  the 
pressure  of  pecuniary  diificullies,  and  had  no  professional  adviser.  The 
property,  it  appears,  was  worth  upwards  of  3000/. ;  and  there  was  no  formal 
conveyance  to  the  purchaser,  who  merely  took  a  release  of  the  equity  of  re» 
demption,  and  was  never  let  into  possession.  The  possession  remained 
unchanged,  a  circumstance  affording  a  clear  proof,  that  there  must  have  been 
some  private  understanding,  to  which  the  plaintiff's  continuance  in  possession 
is  to  be  referred.  The  rent  fixed  exceeds  by  a  trifle  5  per  cent,  upon  the 
sum  advanced ;  and  the  demise,  therefore,  was  most  probably  a  device  to 
evade  the  statutes  against  usury. 

The  court  has  never  held  time  to  be  of  the  essence  of  the  contract  with  re- 
spect to  the  payment  of  rent ;  and,  all  rent  being  tendered  or  paid  up,  the 
party  is  bound  specifically  to  execute  his  contract.  The  legislature  has  pro* 
Tided  a  special  remedy  for  the  landlord,  in  case  the  rent  be  not  regularly  paid  ; 
and  equity  will  not  deal  more  hardly  with  a  party  in  default  than  the  law. 
The  statute(e)  has  given  to  the  defendant  her  rent  and  interest, 
or,  if  she  prefers  it,  a  forfeiture  of  the  lease.  ^Courts  of  equity,  [*510] 
however,  have  gone  a  step  further,  and  established  as  a  principle,  that,  * 
where  the  party  failing  to  perform  the  act  stipulated  can  restore  matters  to 
the  same  state  (which  can  always  be  done  where  nothing  more  than  money 
payment  is  required,)  relief  will  be  given  against  ihe  penalty  or  forfeiture,  on 
full  compensation  being  made.  Marks  v.  MarkSf{g)  Astley  v.  Weldon^fji)  Seton 
v.  Slade.  (i) 

(a)  1  P.  W.  268.  (b)  1  Vem.  488.  (e)  2  AUl.  494. 

(«0  1  Vent.  368.    Carth.22.    2  Show.  193.  (e)  4  G.  2,  c.  28. 

(^)P.Ch.486.    10  Mod.  420.      (A)  2.  B.  &  P.  346.  (t)  7  Ves.  265. 
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The  Solicitor  General  (Sir  W.  Home,)  and  Mr.  Wahefieldy  contra :— It  is 
clear  upon  the  evidence,  thai  this  was  noi  a  mortgage  but  a  sale.  There  is 
no  proof  beyond  surmise,  that  the  diflerent  proceedings  constituted  one  trans- 
action. On  the  contrary,  the  time  that  iniervened  between  them  (for  the 
lease  was  more  than  three  months  posterior  to  the  conveyance,  and  that, 
two  years  posterior  to  the  mortgage,)  shows  that  they  were  distinct  and  inde- 
pendent. Supposing,  howeverj  that  the  mortgage  could  be  connected  witli 
the  sale,  and  tliat  the  sale  and  the  demise  had  been  contemporaneous,  still  the 
clause  of  repurchase,  though  inserted  in  favor  of  one  who  had  formerly  been 
a  mortgagor,  must  be  construed  strictly  ;  and  if  he  hns  neglected  to  perform 
the  act  which  was  made  the  condition  of  his  obtaining  the  indulgence  now 
sought,  he  can  have  no  claim  to  the  assistance  of  the  court.  It  was  so  decided 
in  Ensworih  v.  Griffiths  {a)  in  the  house  of  lords  ;  and  the  language  of  the 
lord  keeper  in  Barrell  v,  Sabine  (b)  supports  the  same  doctrine.  The  stipu- 
lation, which,  if  fulfilled,  was  to  be  the  foundation  of  his  title — ^the  punc- 
tual payment  of  the  rent — constitutes  a  condition  precedent  against 
[•511]  *a  breach  of  which  equity  will  not  give  relief.  In  fact  that  title  ba« 
never  arisen  ;  and  the  object  of  the  plainliflf  in  the  present  suit  is  not 
80  much  to  be  relieved  against  the  forfeiture  of  a  right  once  acquired,  as  to 
create  and  enforce  a  new  right  at  the  defendants  expense. 

It  was  cleaHy  of  the  essence  of  the  contract  that  the  rent  should  be  paid 
regularly,  and  that  if  any  failure  took  place  in  that  particular,  no  benefit 
should  be  claimed  from  the  proviso.  The  words  imposing  that  restriction  on 
the  right  of  repurchase  are  as  strong  as  possible  ;  and  effect  must  be  given  to 
their  obvious  meaning,  unless  the  last  clause  in  the  agreetnent  is  to  be  struck 
but  and  treated  sl»  a  nullity. 

July  14. — Sir  Edward  Sugden,  in  reply  : — The  continuance  of  the  plaintiff 
in  possession  has  not  been  explained.  According  to  the  defendants  own 
showing,  there  must  have  been  a  period  during  which  the  plaintiff*  occupied 
the  lands  without  a  title :  for  the  purchase  was  made  at  one  period,  and  the 
lease  was  granted  at  another,  three  months  afterwards.  It  has  been  found 
convenient  for  the  defendant's  argument  to  keep  those  two  transactions  as 
widely  as  possible  apart.  Upon  what  ground  could  the  vendor  be  suffered  to 
retain  the  property  in  his  hands  without  any  title  (and  none  is  alleged)  from 
September  till  the  following  January?  His  possession  must  be  referred  to 
the  same  agreement  with  the  execution  of  the  release,  and  it  then  becomes 
apparent  that  all  the  proceedings  are  parcel  of  one  entire  transaction.  The 
several  instruments,  the  mortgage,  conveyance,  and  demise,  which  compose 
so  many  links  in  the  chain,  all  amount  to  this — that  the  plainttlF 
[•6I2I  should  pay  a  higher  rate  of  interest  than  the  law  •permits,  and  that  if 
he  could  repay  the  principal  within  a  certain  time,  he  should  then 
get  back  the  estate.    The  right  reMrv#d  10  the  plaintiff  is  nothing  but  a 

(«)  5  B.  P.  C.  Toml.  cd.  184.  h)  1  Van.  268. 
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power  te  redeem  within  a  limiied  period.  In  Barrell  y.  Sabine^  possession 
was  delivered  immediately*  and  the  purchaser  had  never  been  a  mortgagee. 
Ensworth  v.  Griffillts  is  strongly  in  the  plaintiff's  favor ;  for  there  had  been 
five  years'  possession  there,  and  the  words  were  extremely  stringent  as  to  time 
and  yet  redemption  was  decreed. 

July  25. — Thb  Lord  CHANCBLLOR(a) : — In  this  case  the  plaintiff  mortgag- 
ed certain  property  to  a  person  of  the  name  of  Twyning  for  1200/.  and  in  the 
year  1820  he  borrowed  a  further  sum  of  200/.  on  the  same  security.  On  the 
29th  of  September,  in  that  year  a  deed  of  release  was  executed  by  the  plain* 
tiffy  whereby  he,  for  a  valuable  consideration,  released  the  equity  of  redemp- 
tion to  the  defendant  the  morgagee.  On  the  1st  of  January,  1821,  the  de- 
fendant demised  the  premises  to  the  plaintiff  at  a  rent  of^a  hundred  guineas 
a  year  for  ninety«nine  years,  and  upon  that  demise  was  endorsed  the  agree- 
ttient  on  which  the  present  question  turns. 

It  was  first  said  at  the  bar  that  this  all  formed  one  transaction,  and  that  you 
cannot  in  any  way  convert  a  mortgage,  which  is  in  its  nature  redeemable,  into 
an  irredeemable  security.  It  was  next  contended  that  time  was  immaterial, 
and  that  the  non-payment  of  the  rent  within  the  period  stipulated  ought  not  to 
be  a  defeasance  of  this  sort  of  condition,  or  to  exclude  the  party  from 
*the  benefit  of  his  claim  :  a  claim  which  1  am  inclined  to  agree  with  [*513] 
his  honor,  in  viewing  rather  in  the  light  of  an  indulgence  than  of  a 
Mrict  right. 

As  to  the  first  of  these  grounds,  even  if  this  were  not  a  question  of  mort- 
gage made  two  years  before,  but  to  be  treated  as  a  sale  in  1820,  with  an 
agreement  for  a  repurchase  three  or  four  months  afterwards,  I  cannot  regard 
the  whole  of  these  proceedings  as  one  and  the  same  transaction.  Upon  the 
best  attention  which  1  have  been  abl^to  give  to  the  whole  of  the  evidence,  I 
*  see  no  ground  whatever  for  asserting  that  these  various  instrumenis  all  consti- 
tute one  transaction.  I  Uiink  the  testimony,  by  which  the  imputations  of  fraud 
were  attempted  to  be  sustained,  entirely  fails  :  and  with  respect  to  the  over- 
value, the  evidence  is  in  my  opinion  quite  inconclusive  ;  for,  instead  of  the 
value  aniouniing,  as  was  alleged,  to  3000/.  and  upwards,  it  is  distinctly 
Stated  in  the  depositions  that  the  property  was  not  at  the  time  worth  more 
Uian  2000/. 

With  respect  to  the  redeemable  or  irredeemable  nature  of  the  security, 
several  cases  were  cited ;  among  the  rest,  Mellor  v.  Lees^\]b)  where  Lord 
Hardwicke  has  said,  that,  if  fetters  were  laid  upon  the  right  of  redemption, 
with  a  fraudulent  design  to  get  an  estate,  it  would  not  avail.  And  clearly  it 
would  be  so  even  if  there  were  no  fraudulent  design,  inasmuch  as  the  case 
supposed  by  his  Lordship  i^  inconsistent  with  the  nature  of  the  security ; 
mortgage  for  the  sole  purpose  of  securing  money  being  the  substance  of  the 

(«)  Laid  B^ogfaam.  W  3  Atk.  494. 
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transaction,  and  the  rest  being  an  accessary  only  which  must  follow  tht  nature 

of  the  principal.[l] 
[*514j        *Upon  the  other  question,  can  I  reasonably  hold,  that  where  a  man 

has  mortgaged  an  estate,  and  two  years  afterwards  has  made  a  con- 
veyance of  that  estate,  and  then,  again,  three  months  subsequently,  upon  ob- 
taining a  lease  of  the  same  estate  from  the  purchaser,  procures  to  be  endorsed 
upon  that  lease,  by  way  of  indulgence,  a  power  to  repurchase  the  property 
on  certain  terms, — can  I  reasonably  hold,  that,  because  he  obtains  this  power 
of  repurchase,  all  the  different  instruments  form  parts  of  one  conveyance ; 
And  yet,  unless  I  am  to  hold  that,  and  unless  I  am  to  lay  it  down  moreover, 
that  the  man,  who  possesses  such  a  right  of  repurchase,  though  acting  with 
his  eyes  open,  and  using  words  the  most  stringent  (and  no  words  can  be 
stronger  than  those  which  are  eniployed  here,)  to  make  lime  of  the  essence 
of  the  contract,  can  never,  in  any  event,  deprive  himself  of  the  benefit  of«that 
contract,  I  cannot  possibly  arrive  at  the  conclusion  that  the  decision  of  his 
honor  ought  to  be  re  versed. [2]  Looking  to  the  language  of  the  condition* 
which  is  positive  and  express,  I  cannot  say  that  the  plaintiff  comes  in  due 
time,  or  that  he  has  entitled  himself  by  his  conduct  to  the  benefit  which  he 
now  claims.[d] 

Appeal  dismissed. 

[1]  "  There  is  no  principle  In  equity  better  tetUed,  than  that  every  contract  for  the  aeeiuity  of 
a  debt,  by  the  conveyance  of  real  estate,  is  a  mortgan^  ;  and  all  agreements  of  the  parties,  tend- 
ing to  alter  in  any  subsequent  event,  the  original  nature  of  the  mortgage,  and  prevent  the  equity 
of  redemption,  is  void.  If  the  conveyance,  or  assignment,  was  a  mortgage  in  the  beginning,  the 
right  of  redemption  is  an  inseparable  incident  and  cannot  be  restrained  or  clogged  by  agreement. 
Thoagb  the  conveyance  be  absolute  in  terms,  yet  if  the  intention  appears  to  make  it  a  redeemable 
estate,  it  will  continue  so  until  foreclosure  ;  for  the  maxim  of  equity  Ib,  that  an  estate  cannot  be  « 
mortgage  at  one  time,  and  an  absolute  purchase  at  another.  Thb  is  an  elementary  rule  on  this 
subject ;  and  the  object  of  it  is,  to  prevent  imposition  and  fraud  upon  the  mortgagor."  Kent,  Ch. 
Henry  v.  Davis,  7  Johns.  Ch.  Rep.  43.    Flagg  v.  Mann,  3  Sumn.  538. 

[2]  Parties  may  so  frame  a  contract  for  the  sale  of  land  as  to  make  the  time  of  pajrmeut  a  ma- 
terial part  of  the  agreement :  and  where  from  the  terms  of  the  contract,  it  appears  thai  the  parties 
thereto  intended  that  the  purchasers  should  not  have  the  land,  unless  the  purchase  money  was 
actually  paid  at  the  day  specified  in  such  contract ;  if  the  money  be  not  paid  at  the  time,  the 
eeurt  will  not  decree  a  performance  of  the  contract  WelU  v.  Smith,  7  Paige,  22,  25.  Crippen 
V.  Heermanen,  9  Paige,  211.  BenedUt  v.  Lynch,  1  Johns.  Ch.  Rep.  370.  1  Sim.  dcSta.  598.  n.  2. 
Witwall  V.  MaeOowan,  1  Hoff.  Ch.  Rep.  139.  Time  is  of  the  essence  of  a  contraet,  where  the 
subject  of  the  contract  is  of  such  a  nature,  as  to  be  exposed  to  a  daily  variation  in  its  value.  Dj- 
Un-et  V.  Rothschild,  1  Sim.  &  Stu.  590.     Stubbs  v.  Lister,  1  Yo.  Sl  Coll.  C.  C.  94. 

[3]  Equity  cannot  relieve  from  the  consequences  of  a  condition  preeedent  unperformed.  So, 
wheie  S.  sold  a  lot  of  land  to  W. ;  and  by  an  agreement  under  the  hands  and  seals  of  the  parties, 
W.  covenanted  to  build  within  a  certain  time,  and  give  a  bond  and  mortgage  for  a  part,  and  pay 
the  balance,  or  give  a  bond  and  mortgage  for  the  whole,  by  a  specified  day,  and  S.  covenanted  to 
|rive  a  deed  on  that  day.  There  was  also  a  clause  expressly  showing  that  the  agreement  was  in 
all  respects  to  be  void,  provided  W.  failed  to  perform  any  one  of  the  covenants.  W.  enteied,  but 
from  untoward  circumstances,  and  not  from  any  act  on  the  part  of  S.  was  not  ready  with  his 
money,  or  the  bond  and  mortgage,  on  the  day  specified  in  the  agreement ;  but  made  a  tender  on 
the  next  day ;  it  was  held  to  be  a  condition  precedent,  and  that  the  court  could  not  relieve.  ,WelU 
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Rolls.— 1831 ;  May  4, 5,  10. 

Although  a  will  does  not  state  that  it  is  made  in  execution  of  a  power,  yet  if  it  plainly  refer  to  and 

comprise  the  subject  of  the  power,  it  will  be  deemed  a  good  execution. 
Confltruction  of  clauses  in  a  settlement  and  will  relative  to  allowances  for  the  maintenance  of 

younger  children. 

Bt  the  settlement  made  on  the  marriage  of  the  late  Sir  Thmnas  Windsor 
Httnioke,  bearing  date  the  16th  of  October,  1807,  certain  estates  in  the  county 
of  Derby  were  conveyed  to  trustees  and  their  heirs,  upon  trust  for  Sir  Thomas 
Windsor  Hunloke  for  life  ;  and  after  his  decease,  to  the  intent  and  purpose 
that  Ann  Eccleston,  the  intended  wife,  might  receive  1 200/.  a  year  for  her 
life,  by  way  of  jointure ;  and  subject  thereto,  to  the  use  of  Thomas  Lord 
Viscount  Anson  and  Thomas  William  Coke  for  a  term  of  10007ears;  re- 
mainder to  the  use  of  or  in  trust  for  all  and  every  or  such  one  or  more 
son  or  sons  of  the  marriage  ;  or  any  issue  male  of  such  son  or  sons  as  Sir 
Thomas  should  by  deed  or  will  appoint,  and  for  want  of  appointment 
to  the  use  of  the  first  and  other  sons  of  the  marriage  in  tail  male ;  and 
for  default  of  such  issue  to  Sir  Thomas  \\indsor  Hunloke,  his  heirs  and 
assigns. 

As  to  the  term  of  1000  years  thereinbefore  limited  unto  Lord  Anson  and 
Thomas  William  Coke,  it  was  declared  that  the  same  was  limited  upon 
trust  that,  in  case  there  should  be  any  child  or  children  of  Sir  T.  W.  Hun- 
loke by  Ann  Eccleston,  his  intended  wife,  other  than  such  child  or  children 
as  by  virtue  thereof,  or  by  virtue  of  any  appointment  or  appointments  to  be 
made  in  pursuance  thereof,  should  be  or  become  entitled  to  the  whole  of  the 
lordships,  manors,  capital  and  other  messuages,  lands,  and  hereditaments  there-* 
in  before  mentioned,  or  to  some  part  or  parts  thereof,  amounting  in  value  to  the 
sum  of  3000/.  or  2600/.  as  the  case  might  be,  according  to  the  events  next 
therein  provided,  then  and  in  such  case  Lord  Anson  and  Thomas 
William  Coke,  *or  the  survivor  of  them,  or  the  heirs,  executors,  ad-  [*516] 
mtnistrators,  and  assigns  of  such  survivor,  should,  after  the  decease  of 
Sir  T.  W.  Hunloke,  (or  in  his  lifetime,  if  he  should  so  direct,)  by  any  deed  or 
writing  under  his  hand  and  seal,  attested  by  two  or  more  credible  witnesses, 
by  mortgage,  sale,  or  other  disposition  of  all  or  any  part  of  the  hereditaments 
comprised  in  the  said  term  for  all  or  any  part  of  the  said  term,  or  by  the  rents 
and  profits  of  the  same  premises,  or  any  part  thereof  in  the  mean  time,  or  by 
such  oth(V  ways  and  means  as  therein  mentioned ;  levy  and  raise,  for  the  portion 
or  portions  of  such  child  or  children,  the  sums  of  money  therein  mentioned  ;  that 
is  to  say,  that  if  there  should  be  but  one  such  child,  then  the  sum  of  3000/.  for 
the  portion  of  that  one  child  ;  and  the  same  should  be  an  interest  vested  in  and 
paid  to  the  child  for  whom  the  same  was  thereby  intended  to  be  provided,  on  or 

T.  SnUth,  2  Edw.  Ch.  Rep.  78 ;  afiirmed  with  costs,  7  Paige,  23.  When  the  transaction  is  a  con* 
ditional  sale,  or  a  mortgage,  see  Flagg  v.  Mann,  2  Sumn.  490,  533,  et  seq.  Perry  v.  MeddotO" 
eroft,  4  Beav.  197.     Willianu  v.  Owen,  10  Sim.  386. 
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at  such  age,  day,  or  time  and  in  such  manner,  and  should  be  attended  with 
such  provision  for  his  or  her  maintenance  and  advancement  as  Sir  T.  W. 
Hunloke  should  by  any  deed  or  deeds,  instrument  or  instruments  in  writings 
&c.  or  by  his  last  will,  ice.  direct  or  appoint ;  and  in  default  of  such  di- 
rection or  appointment,  the  said  sum  of  3000/.  should  be  an  interest  vested 
in  such  one  child,  being  a  son,  at  his  age  of  twenty-one  years,  or  being  a 
daughter,  at  her  age  of  twenty-one  years  or  on  the  day  of  her  marriagCy 
which  should  first  happen,  and  should  be  paid  to  him  or  her,  on  or  at  the 
said  age,  day  or  time,  if  the  same  should  happen  after  the  decease  of  Sir  T. 
W.  Hunloke,  but  if  the  same  should  happen  in  his  lifetime,  then  imme- 
diately after  his  decease  ;  and  if  there  should  be  two  or  more  children  far 
whom  portions  were  intended  lobe  thereby  provided  as  aforesaid,  but  not  more 
than  six,  then  Lord  Anson  and  T.  W.  Coke,  and  the  survivor  of  th^m 
[*ol7]  and  the  executors,  administrators,  and  assigns  of  such  ^survivor, 
should,  by  the  ways  and  means  thereinbefore  mentioned,  levy  and 
raise  such  sum  of  money  as  should  be  the  amount  of  as  many  sums  of  3000/. 
as  there  should  be  such  clnldren  :  and  if  there  should  be  more  than  six 
such  children,  then  fhe  said  Thomas  Lord  Viscount  Anson,  and  Thomas 
Windsor  Coke,  and  the  survivors  of  them,  and  the  executors,  administrators, 
.and  survivors,  should,  by  the  several  ways  and  means  thereinbefore  mentioned, 
levy  and  raise  such  a  sum  of  money  as  should  be  the  amount  of  as  many 
sums  of  2600/.  aa  there  should  be  such  children ;  and  tho  sum  of  money 
so  intended  to  be  eventually  provided  for  portions  as  thereinbefore  mentioned, 
should  be  an  interest  vested  or  interests  vested  in  all  and  every  or  sucli  one 
or  more,  exclusively  of  the  other  or  others,  of  the  children  for  whom  the 
same  respectively  was  intended  to  be  thereby  provided,  and  should  be  paid 
to  him,  her,  or  them  respectively,  on  or  at  such  age,  day  or  time,  or  respec- 
tive ages,  days,  or  times,  and  divided  between  and  among  them,  or  any  of 
them,  and  attended  with  such  right  or  benefit  of  survivorship  between  or  among 
them,  and  witli  such  provisions  for  their  or  any  of  their  maintenance  and  ad- 
vancement in  life,  and  subject  to  such  conditions,  and  under  such  re»t«ic- 
tions,  and  generally  in  such  manner  for  their  or  any  of  their  benefit,  as  Sir 
T.  W.  Hunloke  by  any  deed  or  deeds,  instrument  or  in8trument9  in 
writing,  &c.  or  by  his  last  will,  &c.,  should  direct  or  appoint,  and  in  de- 
fault of  any  such  direction  or  appointment,  and  to  far  as  any  snch  di- 
rection or  appointment  should  not  extend,  the  whole  of  the  said  sum 
of  money  intended  to  be  thereby  provided  for  portions,  should  ^e  divided 
between  or  among  the  children,  in  respect  to  whom  the  amount  of  the  same 
should  be  calculated,  in  equal  shares  and  proportions, — the  shares  of  sons  to 
be  an  interest  vested  at  their  respective  ages  of  twenty-one  years, 
[*518J  and  the  shares  of  daughters  to  be  an  ^interest  vested  at  their  respec- 
tive ages  of  twenty-one  years  or  days  of  marriage,  which  should  first 
happen,  and  to  be  paid  to  them  respectively,  on  or  at  the  same  ages,  days  or 
times  respectively,  if  the  same  should  happen  after  the  death  of  the  said 
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Sir  T.  W.  Hunloke  ;  but  if  the  same  should  hapjjen  in  bis  life'irae,  then  im- 
mediately  after  bis  decease  :  and  it  was  thereby  declared  that,  if  there  should 
be  two  or  more  children  for  whom  portions  were  intended  to  be  thereby 
provided,  and  any  one  or  more  of  them  should  die  iimhout  having  obtained  a 
vested  interest  in  the  portion  provided  for  him,  her,  or  them  respectively, 
then,  unless  Sir  T.  W.  Hunloke  should  in  exercise  of  his  power  of  appoint- 
ment expressly  direct  the  contrary,  the  portion  intended  to  be  provided  for 
the  child  or  children  so  dying  should  not  survive  to  the  other  or  others  o£ 
the  children,  but  should  sink  into  and  be  consolidated  with  the  freehold  and  in- 
heritance of  the  said  manors  and  hereditaments  ;  and  further,  that  no  child, 
taking  or  becoming  entitled  to  any  share  of  the  money  intended  to  be  thereby 
provided  for  portions  under  an  exercise  of  the  power  of  appointment  therein- 
before given  to  the  said  Sir  T.  W.  Hunloke,  should  be  entitled  to  any  share  of 
the  unappointed  part  of  the  said  sum  of  money,  without  bringing  his  or  her 
appointed  share  of  the  same  into  hotchpot  and  accounting  for  the  same  ac- 
cordingly. 

And  upon  this  further  trust  that  Loid  Anson  and  T.  W.  Coke,  or  the  survivor 
of  them,  his  executors,  administrators,  or  assigns,  should,  from  and  after  the 
the  decease  of  Sir  T.  W.  Hunloke,  out  of  the  rents,  issues,  and  profits  of  the 
said  hereditaments  and  premises,  raise  and  pay  such  yearly  sum  and  sums  of 
money  foi  the  maintenance  and  education  of  such  child  or  children  for  the 
time  being  presumptively  entitled  to  portions,  in  the  mean  time  and  until  his, 
her,  or  their  respective  portion  or  portions  should  become  due  and 
payable  respectively,  as  to  the  same  trustees  or  the  •survivors  of  t*519] 
them,  his  executors  or  administrators,  should  seem  meet,  not  exceed- 
ing for  any  one  such  child  what  the  interest  of  his  or  her  then  presumptive 
portion  would  amount  to  after  the  rate  of  6/.  for  every  100/.  by  the  year; 
such  yearly  sum  or  sums  for  maintenance  to  be  paid  and  payable  half-yearly  ; 
and  it  was  provided  that  it  should  be  lawful  for  Lord  Anson  and  T.  W.  Coke, 
and  the  survivor  of  them,  and  the  executors,  administrators,  and  assigns  of 
such  survivor,  after  the  death  of  Sir  T.  W.  Hunloke,  or  in  his  lifetime,  at  his 
request  in  writing,  to  raise  by  virtue  of  the  term,  any  sum  or  suras  of  money 
for  the  preferment  or  advancement  in  the  world  of  any  such  child  or  children 
during  his  or  her  or  theif  minority,  not  exceeding  the  amount  of  his  or  her  or 
their  future  or  expectant  portion  or  portions ;  and  if  such  advanced  sum  or 
sums  of  money  should  be  equal  to  the  whole  of  such  expectant  portion  or 
portions,  the  same  should  be  accounted  in  full  satisfaction  of  the  whole  there- 
of  accordingly  ;  but  if  such  advanced  sum  or  sums  should  be  less  than  such 
expectant  portion  or  portions,  the  same  was  to  be  received  and  accounted  as 
part,  and  was  to  be  deducted  out  of  the  portion  or  portions  of  such  son  or  sons 
respectively  for  whose  use  and  benefit  the  same  should  be  so  applied,  so  al- 
ways that  the  sum  or  sums  to  be  raised  for  any  one  such  child  during  his  or 
her  infancy  were  not  contrary  to  oi  inconsistent  with  any  such  direction  or 
appointment  as  Sir  T.  W.  Hunloke  in  his  lifetime  should  make  or  execute 
touching  the  raising  and  paying  the  portion  or  portions  of  such  child  or  chil- 
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dren.  It  was  also  declared  that  the  said  manors  and  hereditaments  were 
limited  to  Lord  Anson  and  T.  W.  Coke,  their  executors,  administrators,  and 
assigns  for  the  said  term  of  1000  years,  upon  the  further  trust  that,  after  the 
decease  of  Sir  T.  W.  Hunloke,  and  subject  and  without  prejudice  to  the  said 

annual  sum  of  1200/.  thereby  limited  to  ihe  said  Ann  Eccleston,  and 
[•620]    subject  to  •the  trusts  before  expressed  for  raising  portions  for  the 

daughters  and  younger  sons  of  the  marriage,  Lord  Anson  and  T.  W. 
Coke,  and  the  survivor  of  them,  and  the  executors,  administrators,  and  assigns 
of  such  survivor,  during  the  minority  or  respective  minorities  of  any  person 
who,  under  any  of  the  limitations  thereinbefore  contained,  or  any  exercise  of 
the  power  of  appointment  thereby  limited  to  Sir  T.  W.  Hunloke  should  be  en- 
titled to  the  said  manors  and  other  hereditaments  in  remainder  immediately 
expectant  on  the  said  term  of  1000  years,  should  receive  the  yearly  rents, 
issues,  and  profits  of  the  said  manors  and  other  hereditaments,  and  apply  a 
competent  part  of  the  same  for  or  towards  the  maintenance,  and  education,  and 
support  of  the  person  so  for  the  time  being  entitled  as  thereinbefore  mentioned, 
and  lay  out  and  invest  the  residue  of  the  same  in  their  or  his  names  or  name 
in  the  purchase  of  parliamentary  stocks  or  public  funds  of  Great  Britain,  or 
at  interest  upon  government  or  real  securities  in  England,  to  be  from  time  to 
time  altered  and  varied  at  their  or  his  discretion,  and  should  receive  the  interest, 
dividends,  and  annual  produce  of  the  said  sums  of  money>  stocks,  funds,  and 
securities,  and  lay  out  and  invest  the  same  in  their  or  his  names  or  name  in 
or  upon  other  stocks,  funds,  and  securities  of  a  like  nature,  and  repeat  such 
receipts,  layings  out,  and  investments  so  and  in  such  manner  that  the  said 
issues,  rents,  profits,  stocks,  funds,  securities,  interest,  dividends,  and  annual 
produce,  and  the  resulting  income  of  the  sanie  respectively  might  during  any 
or  every  such  minority  as  aforesaid  accumulate  in  the  nature  of  compound  in- 
terest ;  and  that*  Lord  Anson  and  T.  W.  Coke,  and  their  executors,  adminis- 
trators, and  assigns,  should  stand  and  be  possessed  of  and  interested  in  the 
said  rents,  moneys,  stocks,  funds,  and  securities,  and  the  interest,  dividends, 

and  annual  produce  of  the  same,  and  the  resulting  income  thereof, 
1*521]    •and  the  accumulations  thereof,  in  trust  for  all  and  every  and  such  one 

or  more  exclusively  of  the  other  or  others  of  the  child  or  children  or 
remoter  descendant  or  descendants  of  Sir  T.  W.  Hunloke  by  the  said  Ann 
Eccleston  as  Sir  T.  W.  Hunloke  should  by  any  deed  or  instrument  in  writ- 
ing, &c.  or  by  his  last  will,  &c.  direct  or  appoint :  and  in  default  of  such  di- 
rection or  appointment,  in  trust  for  all  and  every  the  child  and  children  of  the 
said  Sir  T.  W.  Hunloke  by  the  said  Ann  Eccleston,  who  being  a  sou  or  sons, 
and  not  for  the  time  being  entitled  as  thereinbefore  mentioned,  should  attain 
the  age  of  twenty-one  years,  or  being  a  daughter  or  daughters,  should  attain 
that  age  or  marry,  to  be  divided  between  or  among  the  said  children,  if  more 
than  one,  in  equal  shares,  and  if  but  one,  the  whole  to  be  in  trust  for  that 
one  child  ;  and  if  there  should  be  no  such  child,  should  lay  out  and  invest  the 
same  in  the  purchase  of  freehold  or  copyhold  messuages^  lands,  tenements, 
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and  hereditaments,  and  settle  and  assure  the  same  to  the  uses,  upon  and 
for  the  trusts,  intents,  and  purposes,  and  with,  under,  and  subject  to  the  pow- 
ers, provisos,  agreements,  and  declarations  thereinbefore  expressed  and  then 
subsisting,  or  capable  of  taking  effect. 

The  marriage  took  effect.  Sir  Windsor  Hunloke  died  in  the  month  of 
January,  1816,  leaving  his  wife  and  one  son  and  two  daughters  him  surviving  ; 
and  having  made  a  will  dated  the  16th  of  January,  1816,  which  was  in  the 
words  following  :— 

"  Short  heads  of  the  will  of  Sir  Thomas  Windsor  Hunloke,  usually  residing 
at  Wingerworth  in  the  county  of  Derby,  Bart.,  but  now  at  Paris,  No.  87  Rue  de 
Grenelle  Fauxbourg  St.  Germain,  parish  of  St.  Thomas  D'Aquin : — All  ray 
estates  and  effects  real  and  personal,  I  do  give  to  my  son  Henry  Thomas 
John  Joseph  Hunloke,  his  heirs  and  assigns,  so  soon  as  he  shall  have 
attained  the  age  of  twenty-one  years,  subject  to  the  annuities  and  •pay-  [•522] 
ments  hereinafter  named  ;  remainder  to  my  brother  James  Hunloke, 
and  to  his  son  or  sons  lawfully  begotten  ;  remainder  to  my  two  daughters  Char-» 
lotte  and  Eliza  Hunloke,  as  co-hciresses,  and  to  their  heirs  and  assigns  ;  remain* 
der  to  any  daughters  my  brother  James  may  have,  and  to  their  heirs  and 
assigns  as  co-heiresses;  remainder  to  my  heir  at  law :  1200/.  to  be  paid 
yearly  to  Lady  Hunloke  during  her  life,  and  the  Dowager  Lady  Hunloke's 
life  ;  and  in  case  the  dowager  should  first  die,  then  Lady  Hunloke  to  have 
1500/.  per  year  for  the  remainder  of  her  life ;  500/.  per  year  to  be  paid  to 
Lady  Hunloke,  to  be  applied  to  the  maintenance  and  education  of  my  son 
Henry,  until  he  shall  have  attained  the  age  of  twenty-one  years,  and  200/.  per 
year  additional  for  the  last  two  years  of  his  minority ;  450/.  per  year  to  be 
paid  to  Lady -Hunloke  for  the  maintenance  and  education  of  each  of  my  two 
daughters  before  named,  until  they  have  attained  the  age  of  twenty-one  years 
respectively,  and  then  to  be  paid  200/.  per  year  each  additional,  till  death  or 
marriage  ;  and  in  case  of  marriage,  then  the  annuity  to  cease,  and  to  receive 
3000/.  to  their  forUine,  in  addition  to  the  3000/.  already  provided  for  them  by 
Lady  Hunloke's  marriage  settlement ;  400/.  per  year  to  be  paid  to  my  brother 
James  Hunloke  during  his  life,  over  and  above  any  sum  or  sums  that  may 
have  been  secured  to  him  on  my  estates  by  any  former  will  or  wills  ;  350/. 
per  year  to  be  paid  to  each  of  my  two  sisters,  Margaret  and  Charlotte  Hunloke, 
during  their  respective  lives,  over  and  above  any  sum  or  sums  that  may  have 
been  secured  to  them  on  my  estates  :  and  in  case  my  son  Henry  should  die 
before  he  has  attained  twenty-one  years  of  age,  and  my  estate  should  come  to 
my  brother  James,  I  do  then  direct  that  my  two  daughters  have  20,000/.  each 
to  their  fortunes  on  marriage  as  aforesaid ;  and  if  either  of  them  should  die 
before  she  is  entitled  to  her  fortune,  then  the  survivor  to  have  10,000/.  ad- 
ditional  on  marriage." 

*The  testator  was  seised  of  estates  of  considerable  value,  which 
were  not  comprised  in  the  settlement;  and,  in  the  year  1821,  an  act    [*523] 
of  parliament  was  passed  io  enable  certain  trustees  to  sell  these  un-     - 
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setiled  estates  for  the  purpose  of  paying  oflf  incumbrances,  and  creating  a  fund 
to  answer  the  charges  under  his  wiH.  The  unsettled  estates  were  accordingly 
8okl,-aad  after  discharging  all  incumbrances,  there  remained  a  considerable 
surplus. 

.     Tbe  accumulations  which  had  been  made  by  the  trustees  of  the  1000  years' 
.  term  from  the  death  of  Sir  Tliomas  Windsor  Huhloke,  amounted  to  a  very 
Jmrge  sam. 

The  present  bill- was  filed  by  the  only  son,  who  was  still  an  infant,  for  the 
purpose  of  carrying  into  effect  the  trusts  of  the  settlement  and  will. 

One  of  the  two  daughters  had  attained  the  age  of  twenty-one  years ;  the 
other  was  still  under  twenty-one ;  and  both  were  unmarried.  The  mother  of 
the  testator  was  dead.  The  trustees  of  the  1000  years'  term  had  from  time 
to  time  adfunced  certain  sums  for  the  maintenance  and  education  of  the  son^ 
which  did  not  amount  to  the  5002.  a  year  mentioned  in  the  will  of  the  father; 
drfd  had  also  from  time  to  time  advanced  to  Lady  Hunloke  certain  sums  for 
the  maintenance  and  education  of  the  daughters,  which  were  less  than  the 
sums  of  450Z.  a  year  mentioned  in  the  father's  will. 

The  material  question  in  the  cause  was,  whether  the  will  could  be  consi- 
dered a  good  execution  of  the  power  given  to  Sir  Thomas  Windsor  Hunloke 
by  the  settlement. 

On  the  one  hand  it  was  argued,  that  in  the  will  there  was  no  re- 
[*524]  ference  to  the  power ;  that  the  words  used  •were  all  words  which, 
in  their  natural  sense,  were  fitted  to  pass  interests  which  the  testator 
could  devise  ;  that  the  words  could  be  satisfied  without  having  recourse  to  the 
subject  of  the  power  ;  and,  that  there  was  no  indication  of  an  intention,  on  the 
part  of  the  testator,  to  effect  any  thing  otherwise  than  by  devise. . 

On  the  other  side,  reference  was  made  to  various  directions  in  the  will,  which, 
it  was  alleged,  showed  that  the  testator  considered  himself  to  be  dealing  with 
the  subject  of  the  power ;  and  if  he  meant  to  deal  with  the  subject  of  the 
power,  he  must  necessarily  have  meant  to  execute  the  |)ower.  Lewis  v. 
Lewellyn^^a)  Denn  d.  NoweU  v.  J?oaAc,(6)  Napier  v.  NapierXc)  Lownds 
V.  Lownds^d)  Colpoys  v.  Colpoys^e)  Standen  v.  Slanden,{g)  were  cited. 

Another  question  was,  whether  Lady  Hunloke  was  entitled  to  have  the 
sums,  which  had  been  advanced  to  her  by  the  trustees  for  the  maintenance  and 
education  of  her  children,  made  up  to  her  so  as  to  amount  to  500/.  a  year  for 
the  son,  and  450/.  a  year  for  each  of  the  daughters  from  the  death  of  her  hus- 
band, during  their  respective  minorities,  and  out  of  what  fund  such  addition 
should  come.  As  incidental  to  the  discussing  of  this  question,  one  point 
which  came  under  consideration  was,  whether  the  testator  could  give  his 
daughters  maintenance  out  of  the  settled  estates,  exceeding  the  interest  of  the 
portions  to  which  they  were  entitled  under  the  settlement. 

(a)  1  Tarn.  &.  Rum.  104.  (b)  5  B.  dt  C.  TStO.  (c)  1  Sim.  38. 

C<0  1  Y.  &  J.  445.  («)  Jac.  451.  '  (g)  2  Vc«.  jun.  589. 
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Mr.  Pemberlon  and  Mr.  Munro^  for  ihe  plaintiff. 

Mr.  Bickersteth  and  Mr.  Blunt,  for  the  daughters. 

•Mr.  Tinney  and  Mr.  Loftus  Lowndes,  for  Lady  Hunloke.  [•525] 

Mr.  Roots  and  Mr.  Jacob,  for  other  parties. 

The  Master  of  the  Rolls  : — The  material  question  here  is,  whether 
upon  the  will  it  is  manifested  that  the  testator  had  in  his  view  the  property 
over  which  he  had  the  power  of  disposition  by  the  settlement ;  and  I  am  of 
opinion  that  it  does  appear  by  thn  contents  of  the  will,  that  the  testator  in- 
tended it  should  operate  upon  the  settled  as  well  as  the  unsettled  estates.[l] 
It  is  plain  that  the  settlement  was  present  to  his  mind,  because,  in  providing 
portions  for  his  daughters,  he  expressly  refers  to  it.  By  the  settlement  he 
liad  the  power  to  limit  an  estate  tail  to  his  son ;  and  in  default  of  issue,  he 
had  in  himself  the  reversion  in  fee  of  the  settled  estate.  And  it  was  well 
observed  in  the  argument  at  the  bar,  that  this  reversion  in  fee  would  pass  by 
the  remainder  limited  in  the  will  to  his  brotlier  James  Hunloke  and  his 
sons ;  and  that  it  necessarily  follows,  that,  by  the  prior  limitation  to  the  tes- 
tator's son,  he  intended  him  to  take  all  that  would  pass  by  the  remainder. 
Moreover,  speaking  of  the  1200/.  a  year  to  Lady  Hunloke,  he  plainly  refers 
to  the  settlement.  By  the  settlement,  the  allowance  for  the  maintenance  and 
education  of.  the  son  was  to  be  at  the  discretion  of  the  trustees,  and  when 
by  his  will,  he  fixes  the  allowance  at  500/.  a  year,  he  must  be  understood  to 
mean,  that  such  sum  should  not  be  an  addition  to,  but  should  comprise  thq 
allowance  for  the  maintenance  and  education  given  by  the  settlement.  By 
the  settlement,  the  allowance  for  the  maintenance  and  education  of  daughters 

[I]  In  a  late  caw,  in  which  he  has  elaborately  examined  the  subject  of  the  construction  of 
wills  in  reference  to  the  execution  of  powers,  Mr.  J.  Story  remarks  : — "  The  authorities  upon  the 
subject  may  not  all  be  easily  reconcileaUe  with  each  other.  But  the  principle  furnished  by  them, 
however  occasionally  misapplied,  is  never  departed  from,  that  if  the  donee  of  the  power  intends 
to  execute,  and  the  mode  he,  in  other  respects,  unexceptionable,  that  intention,  however  manifiMl- 
ed,  whether  directly  or  indirectly,  positively,  or  by  just  implication,  will  make  the  execution  valid 
and  operative.  I  agree  that  the  intention  to  execute  the  power  must  be  apparent  and  clear,  so  that 
the  transaction  is  not  fairly  susceptible  of  any  other  interpretation.  If  it  be  doubtful,  under  all 
the  circumstances,  then  that  doubt  will  prevent  it  from  beiugr  deemed  an  execution  of  the  power. 
All  the  authorities  agree,  that  it  is  not  necessary  that  the  intention  to  execute  the  power  should 
appear  by  express  terms  or  recitals  in  the  instrument.  It  is  sufficient,  that  it  shall  appear  by 
words^  acts  or  deeds,  demonstrating  the  mtention. — Three  classes  of  cases  have  been  held  to  be 
sufficient  demonstrations  of  an  intended  execution  of  a  power ;  (1)  where  there  has  been  some 
reference  in  the  will  or  other  instrument  to  the  p^wer ;  (2)  or  a  reference  to  the  property,  which 
is  the  subject  on  which  it  is  to  be  executed  ;  (3)  or,  where  the  provision  in  the  will  or  ether  in- 
strument, executed  by  the  donee  of  the  power,  would  otherwise  be  ineffectual,  or  a  mete  nulli- 
ty:  in  other  words,  it  would  have  no  operation,  except  as  an  execution  of  the  power."  Blagge 
v.  Miles,  1  Story's  Rep.  426,  446.  And  see  Farmer  v.  Bradford,  3  Russ.  354.  Adams  v.  Aus- 
ten, id,  461.  Walker  v.  Mackie,  4  Russ.  76.  Grant  v.  Lynam,  id,  292.  Bailey  v.  Lloyd,  5 
Russ.  330.  Hughes  v.  Turner,  3  Myl.  &  K.  666.  Bradish  v.  Qibbs,  3  Johns.  Ch.  Rep.  551. 
Buxton  V.  Buxton,  1  Keen,  753.  Curteis  v.  Kenriek,  9  Sun.  443.  Churchill  v.  Dihhen,  id.  447, 
n.  MorHes  v.  Langham,  11  Sim.  274.  Hyer  v.  Burgen,  1  Hoff.  Ch.  Rep.  18.  3  Russ.  359,  n.  1. 
1  Sun.  37,  n.  1. 
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was  left  in  his  power,  and  if  he  did  not  exercise  such  power,  il  was  not  to 
exceed  the  income  of  their  portions  ;  and  when  by  his  will  he  fixes 
[•626]  maintenance  at  460/.  a  year,  it  •cannot  be  intended  that  he  meant 
that  they  should  take  also  the  income  of  their  portions  under  the  set- 
tlement. Upon  the  whole,  therefore,  his  will  manifestly  extends  to  the  set- 
lied  as  well  as  to  the  unsettled  properly,  and  is  an  execution  of  all  powers 
given  him  by  the  settlement.  . 

The  son  therefore,  attaining  twenty-one,  will  take  the  fee  in  all  the 
estates.  Lady  Hunloke,  in  addition  to  the  1200/.  a  year  under  the  settle- 
ment, will  take  300/.  a  year  for  her  life  from  the  unsettled  property  ;  and  is  en- 
titled,  out  of  the  unseiiled  properly,  to  have  the  sums  advanced  to  her  by  the 
trustees  for  the  maintenance  and  education  of  her  son  made  up  to  600/.  a  year 
from  the  death  of  the  testator,  with  an  addition  of  200/.  a  year  for  the  last  two 
years  of  his  minority.  She  is  also  entitled  to  have  the  sums  advanced  to  her  by 
the  trustees  for  the  maintenance  and  education  of  her  daughters  made  up  460/. 
a  year  for  each  during  their  minorities,  not  out  of  the  unsettled,  but  out  of 
the  settled  property,  inasmuch  as  the  testator  had  the  power  by  the  settle- 
ment of  fixing  the  amount  of  their  allowance.  The  daughters  as  they  attain 
twenty-one,  will  be  entitled  to  receive  out  of  the  accumulated  funds  an  an- 
nuity of  600/.  until  marriage  and  then  to  receive  a  portion  of  6000/. ;  and  if 
they  should  not  marry,  they  will  have  a  power  of  disposing  at  their  deaths 
of  their  original  portion  of  3000/.  under  the  settlement.  This  effect  will  be 
produced  upon  the  principle  of  election;  it  being  plain  that  the  testator 
meant,  that  the  annuity  of  460/.  should  be  substituted  for  their  original  and 
add.tional  portions  of  3000/.  until  marriage. 

The  annuities  to  the  father  (brother]  and  sister  [sisters]  of  the  testator 
must  be  provided  for  out  of  the  unsettled  property  ;  and  it  must  be  referred 
to  the  master  to  take  an  account  of  what  is  now  due  to  them  in  respect  of 
tliese  annuities. 


(•527]  •Stanley  v.  Robinson. 

1830;  May  11.  12. 

Where  a  person  having  a  clear  title  to  12Z.  forxent,  and  claiming  the  property  of  the  land,  is  in- 

duced,  by  the  representations  of  two  professional  persons  that  he  had  no  right  to  either  rent 

or  land,  to  agree  to  accept  10/.  in  fall,  for  rent  and  land,  the  court  will  not  entertain  a  bill  for 

the  specific  performance  of  the  agreement. 
A  defendant  cannot  avail  himself  of  a  matter  in  defence,  which  appears  only  upon  hb  evidence 

and  was  not  stated  in  his  answer.    But  if  the  plaintiff,  upon  his  own  case,  is  not  entitled  to  the 

refief  prayed,  the  court  will  not  assist  him. 


Joseph  Robinson,  the  brother  of  the  defendant,  was  at  his  death  entitled 
to  certain  leasehold  property  held  under  the  Earl  of  Shrewsbury.    The  plain- 
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liff,  Sir  Thomas  Sunley,  in  February,  1822,  purchased  the  leasehold,  of  ihe 
executors  of  Joseph  Robinson.  The  defendant  was  at  the  time,  and  had  been 
for  some  years'  previously,  in  possession  of  a  piece  of  adjoining  land,  which 
be  claimed  under  his  father.  Sir  Thomas  Stanley  at  the  same  time  became 
his  tenant  of  this  land  at  a  rent  of  6/.  per  annum,  which  was  duly  paid  for  the 
first  two  years.  Some  time  afterwards  a  question  was  made  by  Sir  Thomas 
Stanley,  whether  the  land,  which  he  thus  rented  from  the  defendant,  was  not 
part  of  the  Earl  of  Shrewsbury's  estate,  and  comprised  in  the  lease  which  Sir 
Thomas  Stanley  had  purchased  from  the  representatives  of  Joseph  Robinson  ; 
and  a  dispute  arose  respecting  the  payment  of  further  rent  to  the  defendant. 
In  the  month  of  June,  1824,  the  defendant  attended,  by  appointment,  at  the 
mansion  house  of  Sir  Thomas  Stanley,  where  he  met  the  solicitor  of  Sir 
Thomas  Stanley  and  the  agent  of  the  Earl  of  Shrewsbury,  and  the  defendant 
then  demanded  12Z.  for  the  two  years'  rent  which  had  accrued  due  since  the 
last  payment,  and  offered  to  take  50/.  for  his  interest  in  the  land ;  but,  being 
informed  by  Sir  I'homas'  solicitor  and  Lord  Shrewsbury's  agent  that  he  had 
no  property  in  the  land,  and  no  claim  for  rent,  he  was  induced  to  give  up  his 
claim  for  rent,  and  all  his  right  in  the  land  for  the  sum  of  10/.  which  was 
then  paid  to  him ;  and  he  afterwards  dined  in  Sir  Thomas'  servants  hall,  in 
company  with  the  groom  and  coachman,  who  were  examined  in  the 
cause  as  witnesses,  to  ^prove  his  admission  to  them  that  he  had  made  [*528] 
the  agreement  stated. 

The  defendant  afterwards  brought  an  ejectment  to  recover  possession  of 
the  land ;  and  this  bill  was  filed  by  Sir  Thomas  Stanley  praying  the  specific 
performance  of  the  defendant's  agreement,  and  that  he  might  execute  an  as- 
signment of  his  interest  in  the  land. 

The  defendant  in  his  answer  stated,  that  the  10/.  was  paid  to  him  on  ac- 
count of  rent,  and  denied  the  agreement  alleged  in  the  bill. 

Mr.  Temple  and  Mr.  Rolfe  for  the  plaintiff. 

Mr.  SpencCf  for  the  defendant. 


May  12. — Thb  Master  op  the  Rolls  : — The  agreement  alleged  in  the 
bill  is  proved,  but  it  by  no  means  follows  that  the  plaintiff  is  entitled  to  the 
relief  prayed.  The  defendant  being  a  man  in  an  humble  class  of  life,  and 
without  any  advice  or  protection  on  his  part,  is  induced  to  enter  into  the 
agreement  stated,  by  the  representations  of  two  professional  persons,  that  he 
had  no  claim  for  the  rent,  nor  any  right  to  the  land.  In  this  representation 
the  two  persons  were  mistaken.  The  plaintiff,  being  the  tenant  of  the  de- 
fendant, could  not  have  escaped  frohi  the  payment  of  the  rent  then  due  to  the 
defendant,  even  if  the  latter  had  no  right  to    the  land  ;[1]  and  the  defendant 

[1]  That  a  tenant  cannot  in  general  dispute  his  landlord'a  title,  vee  Attorney  General  ▼.  Lord 
Hotham,  Turn,  ic  Sun.  309.  S.  C.  3  Ruse.  415.  Jaekoon  ▼.  Reynold$,  1  Cainea'  Hep.  444.  Jaekoon 
y.  ITAjT/bri,  2Caines'Rep.215.  Jaclrfon  ▼.  Fofftair^A, 7  John. Rep.  186.  Jew  y,  Wood,Ct,^ 
Th.  185.    Woodward  ▼.  Brown,  13  Peten  4. 
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being  eiUilted,  at  all  evenis,  lo  receive  12L  for  rent,  this  court  will  not  com- 
pel him  10  perfortti  an  agreement  into  which  he  is  surprised,  and  by  which,  in 

conideralion  of  10/.  only,  he  is  not  merely  to  give  up  the  12/.  due  to 
[*529]    him  for  rent,  but  is  to  assign  all  'interest  which  he  claims   in  the 

land.[l]  It  is  true  that  the  defendant  has  not  so  shaped  his  defence 
and  has,  in  his  answer,  denied  ihe  agreement.  But  the  distinction  is  this :  a 
defendant  is  not  permitted  to  avail  himself  of  a  defence  which  appears  only 
upon  his  evidence,  and  was  not  slated  in  his  answer,  so  that  the  plaintiff 
could  be  prepared  to  repel  it  But  if  it  appears,  upon  the  plaintiflTs  own  case 
that  he  is  not  entitled  to  the  relief  prayed,  the  court  will  not  assist  him.  The 
bill  must  be  dismissed  with  costs. 


Humphreys  v.  Wagstaff. 

1830  ;  May  12,  18. 

liVhere' tithes  have  never  been  paid  since  the  dissohition,  the  court  will  presume  all  facts,  which, 
consistently  with  the  evidence  in  the  cause,  would  give  legal  origin  to  an  exemption  from  the 
'   payment  of  tithes. 

The  bill  was  filed  by  the  impropriate  rectors  of  the  parish  of  Westham 
against  the  defendant,  for  the  payment  of  the  tithes  of  certain  lands  within 
that  parish,  in  his  occupation,  kncwn  by  the  name  of  the  Abbey  Farm,  and 
consisting  of  sixty-nine  acres.  The  plaintiffs  claimed  under  a  grant  from  the 
crown  made  in  1820. 

The  defence  set  up  by  the  answer  was,  "  that  the  abbey  of  Stratford  Lang- 
thorne  was  -founded  before  the  time  of  iiiemory,  and  was  one  of  the  greater 
monasteries ;  that  the  monks  thereof  were  of  the  Cistercian  order ;  that  the 
abbots  and  monks  of  the  monastery  were,  at  the  time  of  the  surrender  and 
dissolution  of  the  monastery,  rectors  of  the  rectory  of  Westham,  and  had 
been,  time  out  of  mind,  seised  in  fee  of  the  rectory  and  also  of  the  land  :  that 
the  land  in  question  had  been,  during  all  the  time  aforesaid,  and  was  at  the 
time  of  the  surrender  and  dissolution,  part  of  the  lands  and  posses- 
[*5d0]  sions  of  the  monastery,  and  was  then  part  of  their  'demesne  lands ; 
and,  being  so  part  and  parcel  of  the  monastery,  was,  by  bull  or  pre- 
scription, or  some  other  lawful  ways  or  means,  wholly  exempt  from  tithe,  or 
the  payment  thereof,  and  had  been,  time  out  of  mind,  held  and  enjoyed  by  the 
abbot  and  monks  of  the  monastery,  for  themselves,  their  farmers  and  tenants, 
freed  and  discharged  from  titlies,  or  the  payment  thereof." 

**  [I]  A  court  of  equity  must  be  satisfied  that  the  claim  for  a  deed  is  fair  and  just,  and  reasonable, 
and  the  contract  equal  in  all  its  parts,  and  founded  on  an  adequate  consideration,  before  it  will 
interfere  with  this  extraordinary  assistance  [viz.  specific  performance.]  If  there  be  any  well  founded 
objections  on  any  of  these  grounds,  the  practice  of  the  court  is  to  leave  the  party  to  his  remedy  at 
law  for  a  compensation  m  damages."  Kent.  Ch.  Seymovrv.  Dtlancy,  6  Johns.  Ch.  Rep.  222,  225. 
St.  John  V.  Benedict,  id.  Ill,  112, 2  Story's  Eq.  i  769,  770. 
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It  appeared  that  the  abbey  of  Stratford  Langlhorne,  which  was  one  of  the 
greater  abbeys,  and  was  of  the  Cistercian  order,  was  founded  in  the  reign  of 
Henry  II.,  and  was  then  endowed,  among  other  property,  with  certain  lands 
in  the  parish  of  Westham,  the  whole  lordship  of  the  same  vill,  and  the 
churches  of  Westham  and  Lea.     It  was  dissolved  in  the  29  Henry  VIII. 

Shortly  after  its  foundation  a  vicarage  was  endowed  ;  and,  disputes  having 
arisen  between  the  monks  and  the  vicar,  judges  delegate,  acting  under  the 
authority  of  the  pope,  defined  the  nature  and  extent  of  'the  endowment  in  the 
following  manner :  "  The  vicar,  whoever  he  may  be,  shall  receive  all  obla- 
tions and  obventions  to  the  aforesaid  church  appertaining,  other  than  the 
tithes  of  corn  and  pulse  {bladi  et  leguminum,)  which  the  aforesaid  monks 
shall  receive." 

In  1516,  a  deed  of  composition  real  was  made  between  the  abbot  and  con- 
vent of  the  one  part,  and  the  vicar  of  the  parish  of  Westham  of  the  other 
part,  whereby  the  vicar  conceded  to  the  abbot  and  convent  from  thenceforth, 
"  the  right  of  receiving  all  and  singular  the  tithes,  as  well  predial  as  personal, 
great,  small,  and  mixed,  to  the  aforesaid  parish  church  belonging  and  apper- 
taining, in  consideration  of  a  yearly  stipeild  of  S9L  135.  8(2." 

•It  was  proved  by  the  plaintiffs,  that,  in  the  20th  of  Henry  VIII.,  [•631] 
the  abbot  and  convent  demised  to  one  Shaw  for  a  term  of  fifty  years 
a  messuage  and  lands  in  the  parish,  together  with  the  tithes  of  corn,  grain, 
and  hay,  and  all  other  tithes  to  the  rectory  belonging,  "from  and  in  all 
meadows,  marshes,  and  pastures  in  Westham,  being  on  the  south  part  of 
the  way  called  the  Portway,  in  the  parish  of  Westham,  in  as  ample  manner 
and  form  as  John  Shipman  lately  had  and  received  the  same  to  farm,  except 
all  lands,  meadows,  marshes,  and  pastures  which  the  said  abbot  and  convent 
now  occupy  for  their  household  husbandry  and  cattle."  There  was  also  evi- 
dence that  various  other  lands  in  the  parish,  belonging  to  the  abbey,  had  paid 
tithes. 

On  the  part  of  the  defendant  it  was  proved,  that,  although  tithes  had  been 
regularly  paid  for  all  other  lands  in  the  parish,  no  tithes  had  been  paid  for 
the  lands  in  question  :  and  it  was  further  proved,  that  a  grant  of  lands,  which 
had  been  part  of  the  possessions  of  the  abbey,  was  made  in  the  30th  of  Henry 
VIII.  to  one  Newton  in  tail,  and  that  James  I.  afterwards  granted  the  re- 
version of  the  same  lands.  There  was,  in  the  names  and  descriptions  of  the 
lands  so  granted,  some  similarity  to  the  names  and  descriptions  by  which  the 
abbey  farm  had  been  conveyed  to  the  present  owners  ;  but  there  was  no 
proof  that  the  identical  lands,  constituting  that  farm,  had  been  part  of  the  de- 
mesnes of  the  abbey,  and  comprised  in  the  original  endowment. 

Mr.   Tinney  and  Mr.  Lynch  for  the  plaintiffs  : — The  plaintiffs  are  entitled 
to  the  tithes  sought  by  the  bill,  because  there  is  no  proof  that  the  lands  of  the 
defendant  belonged  to  the  abbey  before  time  of  legal  memory ;  and, 
especially,  because,  even  if  the  lands  had  •belonged  to  the  abbey,  it    [•532] 
has  been  proved  that  the  vicar  was  entiiled  to  the  tithes  until  the  deed 
Vol.  I.  42 
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of  composition  in  1616,  which  was  wilhin  time  of  memory :  Grendons  v. 
Bishop  of  Lincolnyip)  Priddle  v.  Napper,{b)  Slade  v.  DraJse^ic)  Fox  v. 
Bardwelly{d.) 

It  is  beyond  contradiction,  that  all  the  other  lands  of  the  monastery  were 
subject  to  tithes  :  why  should  the  lands  in  question  be  presumed  to  have  a 
particular  privilege  ?  In  none  of  the  documents  is  there  any  reference  to 
these  or  any  other  lands,  as  possessing  the  exemption  which  is  now  claim- 
ed. The  title  of  the  monastery  to  the  tithes  of  the  parish  or  church  generally, 
except  those  of  pulse  and  corn,  is  shown  to  have  arisen  from  the  real  compo- 
sition of  1516;  and  up  to  that  time  it  must  be  assumed  that  the  lands  in 
question  were  subject  to  pay  tithes  to  the  vicar,  aff  well  as  the  other  lands  in 
the  parish ;  for  the  endowment  makes  no  exception  in  their  favor.  In  the 
lease  to  Shaw,  the  tithes  of  the  lands  which  were  in  the  actual  occupation  of 
the  monastery,  including,  of  course,  their  demesne  lands,  are  expressly  ex- 
cepted :  such  an  exception  would  have  been  altogether  unnecessary,  if  these 
lands  had  been  discharged. 

In  the  present  case,  the  mere  fact  that  the  lands  in  question  have  not  paid 
tithes,  is  not  a  sufficient  ground  updh  which  to  raise  a  presumption  that  they 
are  discharged  by  prescription  ;  for  the  fact  of  non-payment  is  sufficiently  ac- 
counted for  by  the  circumstance,  that,  being  the  property,  and  in  the  occu- 
pation, of  Cistercian  monks,  they  would  be  discharged  ratione  ordinis^  so  long 
as  they  continued  in  the  hands  and  manurance  of  these  proprietors. 
[•533J  To  have  laid  a  foundation  •for  a  case  of  prescription,  the  defendant 
should  have  shown  that  his  lands  were  in  the  possessic^n  of  the  mon- 
astery from  time  immemorial ;  whereas  all  that  he  has  proved  is,  that  certain 
closes  in  his  occupation  were  parcel  of  the  demesnes  of  the  monastery  at  the 
time  of  the  dissolution.  It  is  quite  consistent  with  all  that  he  has  proved,  that 
they  might  have  been  acquired  by  the  monastery  only  the  preceding  year. 

Mr.  Bickersteth  and  Mr.  Teed^  contra  : — It  is  certain,  that,  before  lime  of 
legal  memory,  the  abbey  was  the  owner  of  certain  lands  in  this  parish  ;  these 
lands  may  have  been  discharged  from  tithes,  and  the  lands  in  question  may 
have  been  the  lands  so  discharged.  The  exemption  claimed  might  have  had 
a  legal  origin  ;  and  the  rule  is,  that,  where  the  fact  occurs  of  the  non-payment 
of  tithes  as  far  back  as  evidence  can  reach,  and  that  non-payment  can  be  re- 
ferred to  a  legal  origin,  the  court  will  hold  the  lands  to  be  discharged.  Afonc* 
V.  Hiisktsson.{e)  In  the  present  case,  no  circumstance  exists  to  repel  the 
presumption  arising  from  the  non-payment  of  tithes.  Neither  the  endowment 
of  the  vicarage,  nor  the  leases  and  accounts  which  have  been  referred  to, 
show  that  all  the  lands  in  the  parish  were  subject  to  titlies,  but  merely  that 
there  were  tithes  belonging  to  tlie  church. 

The  Master  op  the  Rolls  : — The  defence  here  is  not  upon  the  ground 

(a)  Plowden,  493.  (h)  11  Rep.  14,  b.  (c)  Hob.  300. 

(J)  Com.  Rep.  498.  (e)  1  Sim.  280. 
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of  the  union  of  the  rectory  and  lands  in  the  hands  of  the  abbey,  but  upon  the 
ground  of  a  discharge  by  prescription.     It  must  be  taken  that  these  lands 
have  never  paid  tithes  since  the  dissolution  ;  and  every  presumption 
is  to  be  *made  in  favor  of  an  enjoyment  of  nearly  300  years.    If,    [•534] 
consistently  with  the  evidence  in  the  cause,  it  is  possible  that  the  dis- 
charge from  tithes  could  have  had  a  legal  origin,  the  court  is  bound  to  confirm 
it.    The  plaintiffs  principally  rely  upon  the  deed  of  real  composition  of  1516, 
as  conclusive  evidence  that  the  lands  could  not,  before  that  deed,  have  been 
discharged  from  tithes.     Now  that  deed  is  a  grant  from  the  vicar  of  all  tithes 
then  belonging  to  the  parish  church ;  but,  if  the  lands  were  part  of  the  origi- 
nal possessions  of  the  abbey  in  the  time  of  Henry  II.,  and  were  then  dis- 
charged  of  tithes  in  the  hands  of  the  abbey,  the  deed  of  1516  does  not  affect 
the  question,  because  these  tithes  did  not  then  belong  to  the  church.     I  am 
of  opinion  that  it  is  to  be  inferred  that  the  lands  were  part  of  the  possessions 
of  the  abbey  in  the  time  of  Henry  If.,  and  that  they  were  discharged  of  tithes 
before  memory,  because  such  facts  are  consistent  with  the  evidence  in  the 
cause,  and  would  give  legal  origin  to  the  continued  enjoyment  since  the  * 
dissolution  of  the  abbey.    The  bill  must,  therefore,  be  dismissed,  and  with 
costs. 


•Cocker  v.  Quatle.  [•535] 

1830;  May  19. 

By  a  marria^  settlement  the  interest  of  a  trast  fund  was  limited  to  a  wife  for  life,  for  her  separate 
use,  with  power  to  the  trustees,  upon  her  consent  in  writingr,  to  advance  the  trust  fund  to  her 
husband,  upon  the  security  of  his  bond :  if  the  trustees,  with  consent  of  the  wife,  advance  the 
fund  to  the  husband,  but  without  her  written  consent,  and  without  the  husband*s  bond,  and  if  the 
trust  fund  be  lost  by  his  subsequent  bankruptcy,  the  trustees  are  not  entitled  to  be  indemnified  to 
the  extent  of  the  wife's  interest. 

In  this  case,  by  a  marriage  settlement,  the  interest  of  the  trust  fund  was  to 
be  paid  to  the  wife  during  her  life  for  her  separate  use,  but  without  power  of 
anticipation  ;  and  after  her  death,  to  the  husband  for  life,  if  he  survived  her ; 
with  remainder  to  the  children  of  the  marriage  ;  and  a  power  was  given  to  the 
trustees,  with  the  written  consent  of  the  wife,  to  lend  the  trust  money  to  the 
husband  upon  the  security  of  his  bond.  The  trustees,  with  the  consent  of  the 
wife,  advanced  the  tnist  money  to  the  husband,  but  without  taking  any  bond 
from  him.     The  husband  afterwards  became  bankrupt. 

The  bill  was  filed  by  the  husband  and  wife  and  the  children  of  the  marriage, 
for  the  purpose  of  compelling  the  trustees  to  replace  the  trust  fund.     It  was  ! 

stated  in  the  answer  of  the  surviving  trustee,  that  the  wife's  written  consent  was  J 

given ;  but  there  was  no  evidence  in  support  of  the  allegation  ;  and  it  was  not  I 

pretended  that  any  bond  had  been  taken  from  the  husband.  I 

I 
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At  the  hearing  the  defendants  prayed  an  inquiry  whether  the  wife  had  not 
given  her  consent  in  writing. 

Mr.  Pemberton  and  Mr.  T.  Parker,  for  the  plaintiffs.  * 

Mr.  Bickersteth,  Mr.  Wray,  and  Mr.  John  Wilson^  for  the  defendants  : — A 
trustee,  it  was  argued  on  behalf  of  the  defendants,  could  not  be  made  answer- 
able, unless  actual  loss  had  been  sustained  in  consequence  of  his  breach 
[•536]  of  tnist.  Here  the  trustees  were  empowered  ,to  lend  the  fund  to  •the 
husband  on  the  security  of  his  bond  :  they  had  lent  it  to  him  without 
taking  his  bond.  In  the  one  case  they  would  have  had  a  demand  on  him  by 
specialty ;  in  the  other  the  demand  was  merely  for  a  simple  contract  debt ; 
but,  under  the  commission  of  bankrupt,  the  former  species  of  debt  would  have 
bad  no  priority  to  the  latter  ;  the  fund,  therefore,  had  sustained  no  loss  which 
it  would  not  have  suffered  equally,  if  the  trust  had  been  executed  in  the  strict- 
est manner. 

If  the  trustees  should  be  held  answerable,  yet,  an  individual,  who  assented 
to  the  breach  of  trust,  or  procured  it  to  be  committed,  could  not  take  advan- 
tage of  their  liability  ;  and  if  that  individual  had  any  interest  in  the  fund,  it 
would  be  applied  pro  tanto  in  indemnifying  the  trustees  from  the  responsibility 
which  the  court  might  throw  upon  them.  That  doctrine  was  acted  upon  by 
Lord  Eldon  in  Brice  v.  StokeSy{a)  where,  though  a  trustee  was  made  answer- 
able for  the  principal  of  the  fund,  a  cestui  que  trust,  tenant  for  life,  who  had 
concurred  in  the  breach  of  trust,  was  held  not  entiilea  to  relief.  It  was  re- 
cognized in  Underwood  v.  Stevens,{b)  In  Coltman  v.  Warren  decided  in 
1825,  Lord  Gifford  applied  the  same  rule  against  a  married  woman,  who  had 
acquiesced  in  the  breach  of  trust  which  was  the  subject  of  complaint.  Here 
boUi  the  wife  and  the  husband  procured  the  breach  of  trust  to  be  committed, 
and  acquiesced  in  it ;  they,  therefore,  were  not  entitled,  in  a  court  of  equity  to 
relief  against  individuals  by  whose  conduct  they  had  profited,  and  of  whose 
mistake  they  were  themselves  the  cause.  If  the  court,  on  behalf  of  the 
children,  ordered  the  trustees  to  replace  the  fund,  that  fund  should  be  con- 
sidered, in  relation  to  the  other  plaintiffs,  as  having  no  existence  ;  and 
[•537]  till  the  interests  of  the  children  came  *into  possession,  the  dividends 
ought  to  be  applied  to  the  indemnification  of  the  trustees.  It  was  true, 
that  the  wife  had  not  the  power  of  anticipating  the  income  arising  from  this 
property ;  but  at  present  the  question  was  not  as  to  anticipation.  She  had  by 
her  own  act  annihilated  the  fund  out  of  which  that  income  was  to  arise  ;  and 
she  had  no  right  to  call  upon  the  defendants  to  replace  the  fund  for  her  benefit. 

For  the  plaintiffs  it  was  argued,  that  the  moment  the  trustees  lent  the  money 
to  the  husband,  in  a  manner  not  warranted  by  the  marriage  settlement,  they 
became  answerable  for  the  amount ;  and  this  liability  could  not  be  removed 
from  them  by  any  subsequent  event.  It  could  not  be  denied  that  they  were 
liable  the  hour  before  the  bankruptcy  of  the  husband  :  how  could  his  bank- 
ruptcy place  them  in  a  better  situation  ? 

(fl)  11  Ve8.325,326.  (6)  l  Mer.712. 


CASES  IN  CHANCERY.  638 


1830.— Cocker  v.  Quayle. 


In  Bryce  v.  Stokes,  the  person  whose  life  interest  was  applied  in  exonera* 
tion  of  the  loss  thrown  upon  the  trustees,  was  fully  competent  to  bind  himself, 
and  to  raise,  by  his  own  acts,  equities  against  his  own  claim  ;  and,  therefore, 
the  decision  there  had  no  application  to  the  case  of  a  married  woman.  This 
lady  had  no  power  to  anticipate  the  ocijoymenl  of  the  fund  ;  still  less  could 
she,  even  as  against  herself,  endanger  the  safety  of  the  capital.  By  no  act  or 
contract  of  hers  could  she  have  parted  with  the  right  to  the  interest  or  divi- 
dends to  accrue  in  any  future  year ;  how,  then,  could  she  enable  another  per- 
son to  raise  against  her  an  indirect  equity,  which  was  to  deprive  her  of  these 
dividends  in  all  time  to  come  ?  Even  if  she  had  not  been  excluded  from  the 
power  of  anticipation,  the  trustees  could  not  have  claimed  to  indemnify  them* 
selves  out  of  her  life  interest.  Underwood  v.  Stephens,{a)  Ryder  v. 
Bickerton.Q))  In  •the  latter  case  a  trustee,  who  had  been  guilty  of  a  [•SSS] 
breach  of  trust,  in  which  it  was  alleged  that  the  husband  and  wife 
concurred,  insisted,  that  he  was  not  liable  to  make  satisfaction  to  her  during 
her  life.  But  Lord  Hardwicke  held,  that  he  had  no  defence  against  her  claim.' 
•*  The  power  of  the  wife,"  said  his  lordship,  "  must  arise  out  of  the  articles, 
for,  after  the  marriage,  she  had  no  power  to  prejudice  herself.  The  power  is, 
that  she  and  her  husband  must  give  their  consent  to  the  placing  out  the  money 
on  security ;  therefore,  she  could  not  consent  to  the  placing  out  the  money  on 
no  security  at  all." 

The  Master  op  the  Rolls: — The  trustees  cannot  be  excused  from  a 
breach  of  trust  in  lending  the  money  without  the  security  of  the  husband's 
bond,  by  reason  of  the  subsequent  event  of  the  husband's  bankruptcy.  The 
inquiry  asked  for,  as  to  the  written  consent  of  the  wife,  is  immaterial,  as  it  is 
not  pretended  that  a  bond  was  taken  from  the  husband.  Although  the  interest 
was  to  be  paid  to  the  wife  for  life  for  her  separate  use,  yet  she  had  not  an  ab- 
solute power  of  disposition  of  that  interest,  but  a  power  qualified  by  the  terms 
of  the  settlement.  She  could  not  grant  the  interest  by  anticipation,  nor  could 
she  authorize  the  loan  to  her  husband  without  her  consent  in  writing,  and 
upon  a  security  by  bond.  No  act  of  hers,  unless  according  to  the  terms  of 
the  settlement,  could,  therefore  bind  her.  Those  terms  are  to  be  considered  as 
prescribed  in  order  to  protect  her  against  the  influence  of  her  husband.  The 
trust  fund  must,  therefore,  be  replaced.  If  the  husband  should  survive  the 
wife,  the  trustees  will  be  entitled  to  the  benefit  of  his  life  intere8t.[l] 

(fl)  1  Mer.  712.  V*)  3  Swaiwt  80,  n. 

[  1]  Where  on  marriage,  a  scttleraent  is  made  of  the  wife's  property  to  herself  for  life,  to  her  sepa- 
rate use,  with  remainder  as  she  should  appoint,  by  any  writing  signed  by  her,  and  attested  by  two 
witnesses,  and  for  default  of  appointment  to  the  children  of  the  marriage,  and  the  trustees  part  ¥rith 
the  trust  fund  upon  the  joint  application  of  the  husband  and  wife,  by  letter  not  attested  by  any  wit- 
ness,  the  trustees,  after  the  death  of  the  wife,  roust  make  good  the  trust  fund  for  the  children. 
Hopkins  V.  MyalU  2  Russ  &  M.  86.  A  sum  in  consols  was  bequeathed  to  A.  B.  a  feme  covert, 
to  be  transferred  to  her  iu  her  own  name,  and  the  interert  to  be  for  her  separate  use,  and  the  prin- 
cipal to  remain  in  trust  of  the  exocutora,  till  the  youngest  of  her  children  attained  twenty-one,  when 
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[*539]        *The  assignees  of  the  husband  were  not  made  parties  to  the  suit, 
but  appeared  by  counsel  at  the  hearing,  and  consented  to  be  bound 
by  the  judgment  of  the  court.(a) 


Champion  v.  Rigby.[1] 

Rolls.— 1830;  May  20. 

A  BoHcitor,  who  purchases  from  hb  client,  is  bound  to  prove  that  he  paid  that  price  for  the  pro- 
perty, which,  in  the  exercise  of  his  professional  duty,  he  would  have  advised  his  client  to  accept 
from  a  third  person. 

After  a  delay  of  eif^rhteeu  years,  a  bill  filed  by  a  client  against  his  solicitor  to  avoid  a  purchase,  wa« 
dismissed* 

The  bill  was  filed  to  set  aside  a  sale  of  property,  made,  it  was  alleged,  at 
a  great  under-value  to  the  defendant,  who  at  the  time  was  the  confidential  so* 
licitor  of  the  plaintiff,  and  when  the  plaintiff,  to  the  knowledge  of  the  defen- 
dant, was  in  embarrassed  circumstances. 

The  transaction  complained  of  took  place  eighteen  years  before  the  bill 
was  filed,  and  the  delay  on  the  part  of  the  plaintiff  was  not  satisfactorily  ac- 
counted for. 

Mr.  Bickersteth  and  Mr.  Younger  for  the  plaintiff. 

Mr.  Tinney^  Mr.  Pemberton^  and  Mr.  Spence,  for  the  defendant. 

The  Master  of  the  Rolls  dismissed  the  bill  on  the  ground  of  the  de- 
lay,[2]  but  stated  that  a  solicitor,  who  purchased  from  his  client,  was  bound 

the  principal  was  to  be  her  own ;  or  in  case  of  her  demise  it  was  to  devolve  to  her  husband.  The 
trustees  on  the  death  of  the  testatrix  transferred  the  fund  to  A.  B. ;  she  and  her  husband  afterwaxtls 
sold  it  out,  and  they  both  signed  the  transfer :  it  was  held  that  a  breach  of  trust  had  been  commit- 
ted, but  that  A.  B.  had  made  a  valid  disposition  of  the  dividends  which  might  accrue  previous  to  her 
youngest  child,  born  after  the  death  of  the  testatrix,  attaining  twenty-one:  The  Master  of  the 
Rolls,  Lord  Langdale,  observed :  "  It  is  very  distressing  to  find  claims  made  against  a  party  entire- 
ly innocent,  by  one  who  has  been  the  occasion  of  the  breach  of  trust  complained  of.  It  is,  no 
doubt,  a  case  of  great  hardship,  but  the  court  must  act  strictly  on  its  established  principles."  Crot" 
hy  V.  Church,  3  Beav.  485  ;  and  see  Holford  v.  Phippt,  id.  440.  Stock  was  settled  on  a  wife,  for 
her  separate  use  for  life,  with  a  power  of  appointment  by  will.  The  trustees  at  the  request  of  the 
husband  and  wife,  sold  out  the  stock,  and  paid  the  proceeds  to  the  husband,  who  afterwards  became 
bankrupt.  The  wife  filed  a  bill  to  compel  the  trustees  to  replace  the  stock,  and  obtained  a  decree, 
under  which  the  trustees  transferred  part  of  the  stock  into  court,  and  they  were  allowed  time  to 
transfer  the  remainder.  The  wife  died,  having  by  her  will,  appointed  the  stock  to  her  husband, 
and  appointed  him  her  executor.  He  filed  a  bill  of  revivor  and  supplement  against  the  trustees,  and 
his  assignees,  claiming  the  stock  under  the  appointment,  and  praying  the  same  relief  as  his  wife 
might  have  had :  but,  as  he  had  received  the  proceeds  of  the  stock  sold  out,  his  bill  was  dismissed. 
"  It  would  be  contrary  to  plain  justice,  that  he  who  has  had  the  money  once,  should  have  it  a  se- 
cond time."     Nail  v.  Puntert  5  Sim.  555. 

(a)  See  Capsl  v.  Butler,  2  Sim.  &  Stu.  457.     Bozon  v.  BoUand,  supra,  p.  69.     White  v.  HaUy 
supra,  p;  332. 

[1]  Affirmed  by  Lord  Cottenham  in  1840.    See  3  Beav.  58,  n. 

[2]  A  bill  to  set  aside  a  purchase  by  a  trustee  for  himself  and  his  children,  was,  after  a  lapse  of 
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to  prove  ihat  he  had  paid  that  p/ice  for  ihe  properly  which,  in  the  exercise  of 
his  professional  duty,  he  would  have  advised  his  client  to  accept  from  a  third 
person ;  and  not  being  satisfied  that  this  had  been  the  case  with  the  defen- 
dant, he  dismissed  the  bill  without  costs.[l] 

eighteen  yeara,  dismissed  upon  the  length  of  time  only.  Gregory  y.  Gregory j  Cooper's  Rep.  201 . 
As  to  the  objection  of  staleness  of  demand,  see  farther,  Mooera  v.  White,  6  Johns.  Ch.  Rep.  360. 
3  Keen,  749,  n.  1.  Searle  f.  Colt,  1  Yo.  &  CoU.  C.  C  36,  51.  Neeoom  v.  Clarkmrn,  2  Hare,  174, 
175.  Philips  V.  Belden,  2  Edw.  Ch.  Rep.  1.  Fith  y.  Miller,  1  HoS.  Ch.  Rep.  386.  Am.  Ch. 
Dig. ;  Length  of  Time,  I,  IV  ;  Limitations,  Statute  of,  VII. 

[1]  On  the  question  of  the  propriety  of  a  purchase  by  a  solicitor  from  hb  client,  the  solicitor  in 
order  to  sustain  the  transaction,  must,  if  he  was  solicitor  in  hoc  re  show  that  he  gaye  his  client  all 
that  reasonable  adyice  against  himceif,  which  his  office  of  solicitor  would  haye  made  it  his  duty  to 
haye  giyen  him  against  a  third  person ;  but  the  nature  of  the  proof  yaries  according  to  the  subject 
of  the  purchase,  the  relative  situation  of  the  parties,  and  the  equality  of  the  footing  upon  which 
they  stand,  in  reference  to  the  subject  of  the  contract ;  and  although  the  relationship  of  attorney 
and  client  may  exist,  yet  if  it  has  no  existence  in  hoc  re,  the  rule  with  regard  to  the  onuo  of 
proof  may  be  no  longer  applicable.  And  it  appearing  by  the  eyidence,  although  it  was  not  stated 
on  the  pleadings,  that  the  yalue  of  the  minerals  in  an  estate  purchased  by  the  solicitor  from  his 
client  was  considerably  increased  after  the  purchase,  owing  to  a  railroad  then  contemplated  having 
been  afterwards  formed  through  the  immediate  neighborhood ;  this  was.  it  seems,  a  merely  specu- 
latiye  advantage,  the  conmiunication  of  which  to  his  client,  the  solicitor  would  not  be  bound  to 
prove,  the  parties  being  in  the  same  situation  with  reference  to  the  means  of  forming  an  opinion 
upon  it ;  and  the  purchase  was  sustained  under  the  circumstances,  though  part  of  the  consider- 
ation was  made  up  of  costs.  The  following  is  an  extract  from  the  very  able  opinion,  in  this  case, 
of  the  Vice-chancellor,  Sir  James  Wigram.  '*  It  was  not  insisted  in  argument  that  a  solicitor  is 
under  an  actual  incapacity  to  purchase  from  his  client.  There  is  not,  in  that  case,  the  positive  in- 
capacity which  exists  between  a  trustee  and  eeotui  que  trust;  but  the  rule  the  court  imposes  is, 
— that  inasmuch  as  the  parties  stand  in  a  relation  which  gives,  or  may  give,  the  solicitor  an  advan- 
tage over  the  client, — the  onus  lies  on  the  solicitor  to  prove  that  the  transaction  was  fair.  Monies^ 
quieu  v.  Sandys,  18  Ves.  302.  Cane  v.  Lord  Allen,  2  Dow.  289.  The  rule  is  expressed  by  Lord 
Eldon  (6  Ves.  278,)  to  be,  that  if  the  attorney  "will  mix  vith  the  character  of  attorney  that  of 
yendor,  he  shall,  if  the  propriety  of  the  transaction  comeif  m  question,  manifest  that  he  has  given 
his  client  all  that  reasonable  advice  against  himself  that  he  would  have  given  him  against  a  third 
person."  It  was  argued  that  the  rule  I  have  referred  to  has  no  application,  unless  the  defendant 
was  the  plaintiff's  solicitor  in  kac  re,  and  this  argument  is  no  doubt  well  founded.  Jones  v.  Thomas, 
3  Yo.  &r  Coll.  498.  Gibson  v.  Jeyes,  6  Ves.  266,  278.  It  appears  to  me,  however,  that  the  ques- 
tion whether  M eyrick  was  the  solicitor  in  Kac  re,  is  one  rather  of  words  than  of  substance.  The 
rule  of  equity  which  subjects  transactions  between  solicitor  and  client  to  other  and  stricter  tests 
than  those  which  apply  to  ordinary  transactions,  is  not  an  isolated  rule,  but  is  a  branch  of  a  rule 
applicable  to  all  transactions  between  man  and  man,  in  which  the  relation  between  the  contract- 
ing parties  is  such  as  to  destroy  the  equal  footing  on  which  such  parties  should  stand.  In  some 
cases,  as  between  trustee  and  cestui  que  trust,  the  rule  goes  to  the  extent  of  creating  a  positive 
incapacity  ;  the  duties  of  the  office  of  trustee  requiring,  on  general  principles,  that  that  particular 
case  should  be  so  guarded.  The  case  of  solicitor  and  client  is,  however,  different  In  ihe  case  of 
Gibson  v.  Jeyes,  there  was  evidence  that  the  client  was  of  advanced  age,  and  of  much  infirmity 
both  in  mind  and  body,  that  the  consideration  was  inadequate — and  of  various  other  circumstan- 
.ces.  Lord  Eldon  there  shows  how  each  of  those  circumstances  gave  rise  to  its  appropriate  duty 
on  the  part  of  the  attorney.  In  other  cases  where  an  attorney  has  been  employed  to  manage  an 
estate,  he  has  been  considered  as  bound  to  prove  that  he  gave  his  employer  the  benefit  of  all  the 
knowledge  which  he  had  acquired  in  his  character  of  manager  or  professional  agent,  in  order  to 
sustain  a  bargain  made  for  his  own  advantage.  Cone  v.  Lord  AlUn,  2  Dow.  294.  But  as  the  com- 
munication of  such  knowledge  by  the  attorney  will  plaoe  the  parties  upon  an  equality, — ^when  it  is 
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[*640]  •EsDAiLE  V.  Gall. 

RoLiA— 1830 ;  May  22. 

A  testator  devised  in  the  following  words : — **  As  to  the  rest  of  my  estate,  the  two  houses,  one  in 
St.  John's  Lane,  and  the  other  in  Foggwell  Court,  in  Charterhouse  Lane,  I  give  to  my  wife  for 
her  life,  and  after  her  decease,  that  in  St.  John's  Lane  to  my  daughter ;  the  other  between  my 
two  sons,  to  be  equally  divided  f*  Held,  that  the  daughter  took  only  an  estate  for  life,  iu  the  house 
in  St.  John's  Lane. 

The  bill  was  filed  by  a  vendor  to  enforce  the  specific  performance  of  a 
contract  to  purchase  a  house  in  St.  John's  Lane.  The  defence  was,  that  a 
good  title  was  not  shown. 

The  title  of  the  vendor  arose  under  the  will  of  John  Mayer,  dated  1735, 
which  contained  a  devise  in  the  following  words  : — *•  As  to  the  rest  of  my 
estate,  the  two  houses  in  St.  John's  Lane,  and  the  other  in  Foggwell  Court, 
in  Charterhouse  Lane,  I  give  to  ray  loving  wife  Mary  Mayer,  for  life,  and 
after  her  decease,  that  in  St.  John's  Lane  to  my  daughter  Mary  Mayer,  the 
other  between  my  two  sons  John  and  Joseph  Mayer,  to  be  equally  divided ; 
as  to  the  rest  of  my  estate,  of  what  nature  soever,  one-third  to  my  wife,  and 
the  rest  to  be  divided  equally  among  the  three  children." 

The  title  of  the  vendor  was  derived  from  Mary  Mayer,  the  daughter ;  and 
the  question  in  the  cause  was,  whether  the  interest,  which  she  took  under  her 

proved  that  the  communication  was  made,  the  difficulty  of  supporting  the  transaction  is  quoad  hoe 
removed.  If,  on  the  other  hand,  the  attorney  has  not  had  any  concern  with  the  estate  respecting 
which  the  question  arises,  the  particular  duties  to  which  any  given  situation  of  confidence  might 
give  rise  cannot  of  course  attach  upon  him,  whatever  may  be  the  other  duties  which  the  mere 
office  of  attorney  may  impose.  If  the  attorney,  being  employed  to  sell,  becomes  himself  the  pur- 
chaser, his  duties  and  his  interests  are  directly  opposed  to  each  other,  and  it  would  be  difficult, — 
and  without  the  clearest  evidence  that  no  advantage  was  taken  by  the  attorney  of  his  position,  and 
that  the  vendor  had  all  the  knowledge  which  could  be  given  him  in  order  to  form  a  judgment, — it 
would  be  impossible  to  support  the  transaction.  In  other  cases  the  relation  between  the  parties 
may  simply  produce  a  degree  of  influence  and  ascendency,  placing  the  client  in  circumstances  of 
disadvantage  ;  as  where  he  is  indebted  to  the  attorney,  and  is  unable  to  discharge  the  debt  The 
relative  position  of  the  parties,  in  such  a  case,  must  at  least  impose  upon  the  attorney  the  duty  of 
giving  the  full  value  for  the  estate,  and  the  ontks  of  proving  that  he  did  so.  If  he  proves  the  full 
value  to  have  been  given,  the  ground  for  any  unfavorable  inference  is  removed.  The  cases  may  be 
traced  through  every  possible  variation  until  we  reach  the  simple  case  where,  though  the  relation 
of  solicitor  and  client  exists  in  one  transaction,  and,  therefore  personal  influence  or  ascendency  may 
operate  in  another,  yet  the  relation  not  existing  in  hoc  r«,  the  rule  of  equity  to  which  I  am  now 
adverting  may  no  longer  apply.  The  nature  of  the  proof,  therefore,  which  the  court  requires  must 
depend  upon  the  circumstances  of  each  case,  according  as  they  may  have  placed  the  attorney  in  a 
position  in  which  his  duties  and  his  pecuniary  interests  were  conflicting,  or  may  have  given  him  a 
knowledge  which  his  client  did  not  possess,  or  some  influence  or  ascendency  or  other  advantage 
over  his  client ;  or,  notwithstanding  the  existence  of  the  relation  of  attorney  and  client,  may  have 
left  the  parties  substantially  at  arms  length  and  on  an  equal  footing:  this  seems  deducible  from  the 
cases."  Edwards  v.  Meyrieky  2  Hare,  60.  As  to  the  general  rule  by  which  a  trustee,  executor, 
&c.  is  incapacitated  from  becoming  a  purchaser  of  the  trust  property  ;  See  Hawley  v.  Cramer,  4 
Cowen,  717.  Caser,  Abeel,  1  Paige,  393.  StiUs  y,  Burch,  5  Paige,  134.  Van  Epps  v.  Van 
Eppa,  9  Paige,  237.  Carter  v.  Palmer,  1  Dm.  &  Walsh,  744.  4  Kent^s  Comra.  438.  2  Keen, 
731,  n.  1. 


CASES  IN  CHANCERY.  541 

1830.— Critchett  ▼.  Taynton. 

father's  will  in  the  house  in  St.  John's  Lane,  was  a  fee  simple  absolute,  or 
only  an  estate  for  life  ? 

The  master  was  of  opinion  that  she  took  only  an  estate  for  life,  and  report- 
ed against  the  title ;  and  tho  question  now  came  before  the  court  on  an  ex- 
ception  to  the  report. 

Mr.  Treslove  and  Mr.  /.  Martin^  for  the  exception,  contended  tha2  the 
word  estate  was  so  applied  to  the  subject  of  the  devise  as  to  give  the 
devisee  a  fee,  though  'no  words  of  limitation  were  used  ;  the  more  [•541] 
so,  because  the  testatoi,  when  he  did  not  mean  to  give  the  fee,  as  in 
the  devise  to  the  wife,  limited  her  interest  expressly  by  the  words  "  for  life  ;" 
and  they  cited  Denn  v.  Hoody(a)  Ibbetson  v.  Beckwith,[b)  and  Wilkinson  v. 
Chapman,{c) 

Mr.  Bickersteih  and  }At. Stuart^  for  the  defendant. 

The  Master  of  the  Rolls  held,  that  Mary  Mayer  did  not  take  the 
fee  simple  under  her  father's  will,  and  overruled  the  exception.[l] 


Critchett  t;.  Taynton. 


ROLLS.-.1830 ;  May  29,  34. 

A  devise  of  real  esUte  to  all  the  yoonger  ohtldren  of  the  tefitator*B  daa^hter,  as  tenants  in 
common,  with  a  devise  over,  in  case  they  should  all  die  under  twenty-one,  or  be  married  without 
consent,  would  give  a  vested  interest,  subject  to  be  devested  in  that  event,  unless  a  diflbrent 
btent  appeared  from  the  subsequent  part  of  the  will 

The  first  huslmnd  of  the  daughter  was  living  at  the  time  of  making  the  will,  and  at  the  death  of 
the  testator,  and  although  it  Was  plain  that  the  testator  had  not  in  his  contemplation   a' 
second  marriaj^  of  his  daughter,  yet,  the   gift  over  being  in  case  the  daughter  should  leave 
no  issue  behind  her,  the  children  of  the  second  marriage  took  equally  with  the  children  of  the 
first  marriage. 

The  testator  John  Hughes,  after  giving  some  legacies  and  devising  a  real 
estate  to  his  son  in  law  John  Billingsley  in  fee,  disposed  of  the  residue  of 
his  property  in  the  following  words  : — •*  All  the  rest,  residue,  and  remainder 
of  my  estates,  both  real  and  personal,  of  what  nature  or  kind  soever,  [  give 
and  devise  unto  Hugh  Valence  Jones,  of  St.  Alban's  street,  in  the  county  of 
Middlesex,  and  unto  Peter  Waldo,  of  Miicham,  in  the  county  of  Surrey, 
Esquires,  and  the  survivor  of  them,  their  heirs,  executors,  administrators, 

(a)  7  Taunt.  35.  (h)  Cas.  Temp.  Tolb.  157.  (c)  3  Russ.  l^**. 

[1]  As  to  what  words  in  a  will,  Will  pass  real  esUte,  see  Thomas  v.  Phelps,  4  Russ.  348.  Jack- 
son V.  Babcock,  12  Johns.  Rep.  341.  Jackson  v.  Mousel,  17  Johns.  Rep.  381.  Bradstreet  v.  Clark, 
13  Wend.  603.  Spry  V.  Bron{field,  9  Sim.  534.  Dover  v.  Gregory,  10  Sim.  393.  Fraser  v. 
HrnnUton,  3  Desau.  57a  Cfoodrieh  v.  Harding,  3  Randolph,  v  Va.)  Rep.  380.  Shermer  v.  <9Aer« 
msr,  1  Wash.  343.  By  the  Revised  Statutra  of  New  York,  vol.  1,  (3d.  ed.)  p.  739,  il,tui  estate  la 
fee  passes  either  by  gnnt  or  devise,  without  words  of  inheritance,  unless  there  ja  an  express  or 
implied  intention  to  the  contrary. 

Vol.  I.  48 


643  CASES  IN  chancery: 

1830.— Critchett  r.  Taynton.  ^^____^ 

and  assigns,  in  trust  to  pay  and  apply  the  rents,  interest,  dividends, 
[*542]    and  proceeds  thereof,  unto  my  daughter  Sarah  Billingsley  *for  and 

during  the  term  of  her  natural  life,  for  her  sole  and  separate  use  and 
benefit,  and  so  as  the  same  shall  not  be  subject  or  liable  to  the  debts,  con- 
tracts, or  engagements  of  her  said  husband  ;  and  receipts  signed  by  my  said 
daughter  only  shall  at  all  times  be  a  sufficient  discharge  for  the  same  ;  and 
my  will  and  meaning  is,  that  the  receipts  of  no  other  person  or  persons 
whatsoever,  during  ihe  life  of  my  said  daughter,  but  those  signed  by  her  pro- 
per hand  only,  shall  be  a  discharge  for  the  said  rents  and  proceeds  of  my  real 
dnd  personal  estate.  And  from  and  after  the  decease  of  my  said  daughter,  I 
give  and  bequeath  all  my  personal  estate,  of  what  nature  or  kind  soever,  unto 
my  next  of  kin,  who  as  such  would  be  entitled  thereunto  under  the  statute 
of  distribution.  And  I  also  give  and  devise,  from  and  after  the  decease  of  my 
said  daughter,  all  the  rest,  residue  and  remainder  of  my  real  estates,  of  what 
nature  or  kind  soever,  unto  her  third,  fourth,  and  every  younger  child  or 
children,  share  and  share  alike,  as  tenants  in  common ;  but  in  case  my  said 
daughter  should  die  leaving  no  issue  behind  her,  or  if  my  said  daughter's 
second,  third,  fourth,  and  every  other  child  does  not  attain  his,  her,  or  their 
respective  age  or  ages  of  twenty-one  years,  and  not  married  before  such 
age  with  the  consent  of  my  son  and  daughter,  and  the  survivor  of  them,  I 
give  and  devise  my  estate  in  the  parish  of  Lerkhampton,  in  the  said  county 
of  Gloucester,  now  in  the  possession  of  William  Rose,  and  fifty  acres  of 
land,  be  the  same  more  or  less,  adjoining  part  of  the  said  estate,  which  I 
bought  of  Thomas  While,  unto  my  sister  Elizabeth  Gregory,  and  her  heirs 
for  ever ;  and  I  also  give  and  devise  all  the  rest,  residue,  and  remainder  of 
my  real  estates,  of  what  nature  or  kind  soever,  in  the  parish  of  Cheltenham 
aforesaid,  unto  my  sister  Mary  Marsham  and  her  heirs  for  ever.     And  that 

no  misconstruction  may  be  put  upon  the  word  consent^  my  will  and 
[*543]    meaning  is,  that  my  said  son  and  daughter,  or  *the  survivor  of  them, 

shall  be  subscribing  witnesses  or  witness  at  the  wedding  of  such 
child  or  children  that  shall  so  marry  before  his,  her,  or  their  respective  age 
or  ages  of  twenty-one  years,  otherwise  such  child  or  children  shall  not  have 
or  receive  any  benefit  from  this  my  will." 

The  testator's  daughter  Sarah,  at  the  making  of  the  will,  and  at  the  death 
of  the  testator,  was  the  wife  of  John  Billingsley,  by  whom  she  had  five  child- 
ren ;  and  after  his  death  she  intermarried  with  the  defendant  Richard  Crit- 
chett, by  whom  she  had  ten  children.  Two  of  the  children  by  the  first  hus- 
band, and  five  of  the  children  by  the  second  husband,  died  in  the  lifetime  of 
their  mother  under  the  age  of  twenty-one  years,  and  unmarried  ;  and  no  child 
married  under  the  age  of  twenty-one  years. 

Two  questions  were  made  in  the  cause  ;  first,  whether  the  children  of  the 
second  marriage  were  entitled  equally  under  the  will  with  the  children  of  the 
first  marriage ;  secondly,  whether  the  children,  who  died  under  twenty-one, 
and  unmarried,  took  vested  interests. 
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Mr.  Jemmetj  for  the  plaintifib. 

Mr.  Bickerstethy  Mr.  Hayter^  Mr.  Purvis^  and  Mr.  Lynch,  for  different 
defendants. 

On  the  first  point  it  was  argued,  on  behalf  of  the  children  of  the  second 
marriage,  that  the  words  "  her  second^  third,  fourth,  and  every  younger  child 
or  children,"  included  all  her  children,  whether  by  her  first  or  by  any  subse- 
quent husband ;  and  Barrington  v.  Tristrafn,{a)  was  cited. 

*0n  the  other  hand,  it  was  said  that  the  question  was  simply  as  to  [*544] 
the  intention  of  the  testator ;  and  it  was  manifest  from  the  language 
of  the  will  that  he  had  not  any  children  in  contemplatioti,  except  children  of 
his  daughter  by  her  then  husband  Mr.  Billingsley.  The  children  included 
within  the  devise  must  be  the  same  with  those,  upon  the  death  of  whom 
under  twenty-one,  and  unmarried,  the  limitations  over  were  to  take  effect.  Now 
they  were  children,  who,  if  they  married  under  twenty*one,  were  to  marry 
with  the  consent  of  "  my  son  and  daughter,  or  the  survivor  of  them  ;"  and 
the  testator  further  requires  "  my  said  son  and  daughter,  or  the  survivor  of 
them,  to  be  subscribing  witnesses  or  witness  to  the  wedding."  In  these 
phrases  the  word  son  necessarily  refers  to  Mr.  Billingsley ;  and  the  devise 
must,  therefore,  be  confined  to  the  children  of  the  daughter  by  Mr.  Billingsley. 

On  the  second  point  it  was  argued,  on  the  one  side,  that  the  devise  of  the 
residue  of  the  testator's  real  estates.,  after  his  daughter's  death,  to  her  second 
and  other  younger  children,  gave  them  vested  interests ;  that  there  was  no 
gift  over,  except  in  the  event  of  all  these  children  dying  under  the  age  of 
twenty-one  and  unmarried ;  that  that  event  had  not  happened,  for  some  of 
them  had  attained  twenty-one ;  and,  therefore,  that  the  interest  which  vested 
in  them  was  never  devested.  Skey  v.  Barnes. {b)  The  clauses,  which  re- 
lated  to  the  marriage  of  the  younger  children  under  twenty-one,  and  to  their 
death  under  twenty-one  without  having  been  married  with  the  required  con- 
sent, were,  at  the  utmost,  equivalent  only  to  directions,  that  the  shares  should 
not  be  transferred  to  the  children  respectively,  until  they  attained 
twenty-one  or  married  with  the  consent  of  both  parents  •or  the  survi-  [•545] 
vor  duly  given  ;  and  it  is  settled  that,  where  there  is  an  antecedent 
gift,  a  direction  not  to  pay  or  transfer  the  property  to  the  legatee  or  devisee 
till  he  attains  a  particular  age,  or  till  a  particular  event  happens,  will  not  post- 
pone the  vesting.     Leake  v.  Robinson,  (c) 

On  the  contrary,  it  was  contended,  on  behalf  of  the  surviving  children, 
that  it  was  apparent  on  the  whole  context  of  the  will,  that  a  child  was  not  to 
participate  in  the  devise,  till  marriage  under  twenty-one  without  due  consent 
was  impossible,  in  other  words,  till  the  child  had  either  married  with  consent 
or  attained  twenty-one  ;  and  this  intention  could  not  be  affected,  unless  the 
vesting  of  the  shares  was  postponed. 

(a)  6  Vei.  345.  (&)  3  Mer.  335.  (e)  S  Mer.  363. 
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May  24. — The  Master  op  the  Rolls  :— As  to  the  first  point,  the  teslitor 
certainly  had  not  in  his  contemplation  a  second  marriage  of  his  daughter ; 
but  still  his  plain  purpose  being  to  provide  for  all  the  children  of  his  daugh- 
ter, and  the  limitation  over  being  '^  in  case  his  daughter  should  die  leaving  no 
issue  behind  her,"  I  am  of  opinion  that  the  gift  in  the  will  must  be  construed 
to  extend  to  children  of  the  second  marriage. 

With  respect  to  the  second  point,  the  children  would  plainly  take  an  im- 
mediate vested  interest  by  the  expression  of  the  gift  to  them  as  tenants  in 
common,  if  a  different  intention  did  not  appear  from  the  subsequent  parts  of 
the  will.  The  testator  proceeds  to  make  a  gift  over,  in  case  all  the  children 
should  die  under  twenty-one,  and  not  married  under  that  age  with 
[•546]  the  consent  of  *his  son  and  daughter ;  and  he  afterwards  adds,  "  my 
will  and  meaning  is,  that  iny  said  son  and  daughter,  or  the  survivor 
of  them,  shall  be  subscribing  witnesses  or  witness  at  the  wedding  of  such 
child  or  children  that  shall  so  marry  before  his,  her,  or  their  respective  age 
or  ages  of  twenty-one  years,  otherwise  such  child  or  children  shall  not  re- 
ceive any  benefit  from  the  will.*'  It  necessarily  follows,  that  such  child 
would  not  take  a  previous  vested  interest,  because,  from  such  interest,  the 
child  would  be  entitled  to  maintenance,  and  would  take  a  benefit  under  the 
will.[lj  And  if  a  consent  is  necessary  to  give  a  vested  interest  to  a  child 
marrying  under  twenty-one,  it  is  clear  that  the  testator  did  not  intend  that  the 
children  should  take  a  vested  interest  by  the  first  gift  to  them  as  tenants  ia 
common  ;  and  the  attaining  twenty- one  must  be  as  necessary  to  give  them 
a  vested  interest,  as  the  marri»ge  with  consent  under  that  age.  I  am  of 
opinion,  therefore,  tliat  the  younger  children,  who  attained  twenty-one,  take 
the  real  estates  equally  between  them  as  tenants  in  common. [2] 


[•547]  ♦Earle  v.  Pickin. 

RoLiA— 1830 ;  May  34.    L.  C— 1831 ;  July  35,  Aagnct  6. 

Where  the  question  in  the  eause  turned  upon  the  fact  of  notice  of  a  settlement,  and  the  names  of 

the  witnesses,  and  the  particular  facts  of  notice  were  not  stated  in  the  bill,  so  that  the  defendant 

had  no  opportunity  to  meet  their  testimony,  an  inquiry  as  to  the  fact  of  notice  was  directed  before 

the  master. 
On  appeal  the  decree  was  varied  by  directing  an  issue  to  try  whether  the  circumstances  relied  upon 

to  prove  the  notice  took  pJace  prior  to  a  stated  day,  after  which  notice  would  be  immaterial. 
Whether  the  court  will,  under  special  circumstances,  direct  witnesses  examined  in  the  cause,  to  be 

examined  to  the  same  points  before  the  master,  quere. 

The  bill  was  filed  by  children  who  claimed  to  be  entitled  to  a  sum  of  2000/. 
charged  upon  a  real  estate  by  the  marriage  settlement  of  their  father. 

[1]  Vide  MilU  T.  Robaria,  post,  555. 

[2]  Vide  Adanu  v.  Beekman,  1  Paige,  631.  HoxU  ▼.  /forte,  7  Paige,  187.  EUu  ▼.  Maxwell, 
3  Beav.  587.  Leeming  t.  Sherratt,  2  Hare,  14.  Drake  r.  PeU,  3  Edw.  Ch.  Rep.  351.  Torrey 
T.  Shaw,  id.  360. 
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The  defendant  was  the  purchaser  of  the  estate  from  the  father  ;  and  the 
only  question  in  the  cause  was,  whether,  at  the  time  of  the  purchase  and  pay- 
ment of  the  price,  which  took  place  on  the  29th  of  September,  1818,  the 
defendant  had  notice  of  the  settlement. 

The  bill  alleged  that  the  defendant  had  notice  of  the  charge  before  he  com- 
pleted his  purchase.  Two  witnesses  of  the  names  of  Bishlon  and  Wright 
swore  that  he  had  admitted,  that  he  had  had  notice  ;  and  one  of  them  deposed 
to  a  conversation  with  him,  which  amounted  to  notice,  and  from  which  it  ap- 
peared, that  before  making  the  purchase,  the  defendant  had  consulted  a  Mr. 
Smith,  a  solicitor,  on  the  subject  of  a  supposed  charge  on  the  estate. 

Mr.  Pemberton  and  Mr.  Wakejieldy  for  the  plaintiffs,  argued,  that  on  this 
evidence- they  were  entitled  to  a  decree. 

Mr.  Bickersteth  and  Mr.  Rolfe,  contra  : — The  defendant  ought  not  to  be 
concluded  by  evidence,  which  it  was  impossible  for  him  to  meet.  He 
could  not  prove  a  general  negative,  that  he  never  had  •notice  ;  and  he  [•548] 
had  no  information  concerning  the  particular  facts  of  notice  on  which 
the  plaintiffs  meant  to  rely.  The  bill  ought  to  have  stated  those  particular  facts 
and  the  defendant  would  then  have  been  prepared  to  disprove  them.  If,  for 
instance,  the  conversation,  to  which  one  of  the  witnesses  deposes,  had  been 
stated  in  the  bill,  the  defendant  could  have  shown,  as  the  fact  really  was,  that 
theconversation  took  place,  not  before,  but  after  the  completion  of  the  pur- 
chase. As  to  the  defendant's  admissions  of  having  notice,  which  the  witness- 
es had  proved,  the  rule  of  pleading  was,  that  a  party  could  not  rely  on  an 
admission  made  by  his  adversary,  not  appearing  in  the  pleadings,  unless  it 
were  put  in  issue,  so  that  he,  whom  it  was  sought  to  bind  by  it,  might  either  dis- 
prove it  or  explain  it.  In  the  present  case,  as  the  bill  made  no  mention  of  any 
particular  facts  of  notice,  or  of  the  alleged  admissions  of  notice,  an  inquiry 
ought  to  be  directed,  so  as  to  give  the  defendant  an  opportunity  of  meeting  a 
case  which  had  been  opened  against  him  by  surprise. 

Mr.  Pemberton,  in  reply,  denied  that  any  such  rules  of  pleading  existed,  as 
those  on  which  the  argument  for  the  defendant  was  founded  ;  and  contended, 
that  to  direct  an  inquiry  in  the  present  stage  of  the  proceeding,  would  be  to 
throw,  undeservedly,  discredit  on  the  witnesses  who  had  been  examined,  and 
to  hold  out  to  a  defendant  great  opportunities  and  temptation  to  tamper  with 
evidence. 

The  Master  of  the  Rolls,  after  some  hesitation,  made  the  following 
order  : — "  It  appearing  that  neither  the  names  of  the  witnesses  who  have  de- 
posed to  the  notice,  nor  the  particular  facts  of  notice  were  stated  in  the  bill, 
refer  it  to  the  master  to  inquire,  whether,  at  or  before  the  time  the 
purchase  was  completed,  the  *defendant  had  notice  of  the  settlement    [•MQ] 
by  which  the  charge  of  2000/.  was  created,  with  liberty  to  the  master 
to  state  any  circumstances  specially  at  the  request  of  either  party." 
'     The  Master  of  the  Rolls  stated,  that  he  made  the  order  in  this  spe- 
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cial  form,  lest  he  should  appear  to  throw  discredit  upon  the  witnesses  by  di- 
recting the  inquiry. 


1831 ;  July  25. — The  plaintiffs  appealed  from  his  honor's  decree. 

The  Solicitor  General  (Sir  W.  Home)  and  Mr.  Wakefield,  for  the  appel- 
lants, contended  that  the  evidence,  if  believed,  (and  no  attempt  had  beea 
made  to  discredit  it,)  fully  established  the  case  by  the  bill.  The  fact  of 
notice,  upon  which  the  whole  question  turned,  was  distinctly  put  in  issue, 
and  was  satisfactorily  proved  by  the  evidence  of  several  witnesses,  swearing 
to  conversations  which  took  place  with  the  defendant  anterior  to  the  date  of 
his  purchase,  and  from  which  his  knowledge  of  the  charge  on  the  estate,  and 
of  the  consequent  defect  in  the  title,  was  clearly  to  be  collected. 

The  judgment  of  the  court  below  proceeded,  in  part,  upon  the  ground,  that 
the  bill  did  not  state  the  names  of  the  individuals  by  whose  testimony  the 
fact  of  notice  was  to  be  proved ;  but  the  doctrine  of  his  honor  in  that  respect 
was  supported  by  no  authority,  and,  if  adopted,  might  lead  to  great  mischief, 
by  holding  out  to  defendants  the  temptation  and  opportunity  to  tamper  with 
their  adversaries'  witnesses.  For  that  very  reason,  indeed,  the  court  had  laid 
down  a  rule  which  would  render  the  inquiry  directed  by  this  decree 
*[550]  entirely  nugatory  :  for  it  was  settled  in  practice,  that  the  same  *wit- 
nesses,  who  had  been  examined  in  the  cause,  could  not  be  again  ex- 
amined to  the  same  points  before  the  master ;  and  how,  then,  could  the 
plaintiffs  establish  their  case  ? 

Sir  E.  Sugden  and  Mr.  Rolfe  for  the  defendant. 

The  Lord  Chancellor: — The  evidence  contained  in  the  depositions 
would  certainly,  if  believed  in  its  fullest  extent,  dispose  of  the  whole  case, 
not  only  as  to  the  substance  of  the  transactions,  but  as  to  the  time  when  they 
are  alleged  to  have  taken  place.  The  only  question  is,  whether  there  is  not 
some  error  with  respect  to  the  date  ;  and  I  have  a  vehement  suspicion  that  there 
is  such  an  error ;  not  so  much  in  consequence  of  false  swearing,  however, 
which  is  hardly  to  be  apprehended,  as  of  mistake,  which,  upon  comparing  the 
facts  stated  in  the  answer  with  the  d^ositions,  appears  very  possible ;  and 
that  possibility  fully  justified  his  honor  in  sending  the  matter  to  be  further  in- 
quired into. 

It  was  asked  why  the  defendant  did  not  produce  Smith  as  a  witness,  inas- 
much as  his  evidence  would  have  been  material  to  rebut  the  alleged  notice, 
and  the  conversation  might  be  the  same  to  which  Bishton  and  Wright,  in  their 
depositions,  refer.  But  the  answer  is  obvious.  It  might  be  perfectly  true 
that  this  conversation  took  place  in  1820  ;  but  that  did  not  prove  that  notice 
was  not  given  in  18L8;  and  no  man  in  his  senses  would  attempt  to  rebut 
evidence  of  the  nature  of  which  he  had  no  knowledge  ;  no  man  would  ever 
dream  of  calling  Smith  as  a  witness,  to  prove  that  which  might  be  perfectly 
true,  but  which  could  not  be  rationally  supposed  to  be  in  the  least  de- 
[*551]    gree  material.     The  moment  the  ^defendant  is  apprised,  however 
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that  evidence  has  been  given  of  a  conversation  alleged  to  have  taken  place 
in  1818,  and  that  Smith  was  referred  to  in  that  conversation,  the  case  is 
altered  ;  and  it  becomes  most  important  to  settle  the  date  of  the  conversation, 
lis  the  whole  then  turns  upon  whether  it  took  place  before  or  after  the  year 
1818.  If  Smith  comes  forward  to  say  he  was  consulted  in  1820,  but  never 
before  that  time,  there  is  at  once  an  end  of  the  plaintiflTs  case.  If  he  says  the 
contrary,  there  is  an  end  of  the  defendant's.  Shall  I,  then,  by  reversing  the 
decree  which  directs  these  inquiries  to  be  made,  shut  out  the  light  which  will 
be  decisive  of  the  merits  on  both  sides  ? 

His  honor  sent  it  to  the  master  in  preference  to  directing  an  issue  ;  and  I 
incline  to  think  he  was  right  in  so  doing,  because  a  court  of  law  would  of  ne- 
cessity be  confined  to  legal  notice,  to  which  only  a  jury  could  look.  If  any 
issue  were  to  be  directed,  it  should  be  to  ascertain  what  was  the  date  of  the 
conversations. 

I  shall  therefore  send  it  to  the  master,  with  a  direction  that  he  shall  be  at 
liberty  to  examine  the  witnesses  already  examined,  and  to  the  same  points  ;[1] 
a  course  which  will  not  affect  the  question  of  costs,  since,  looking  to  the  cir- 
cumstances of  the  case,  even  if  I  affirmed  the  decree  totidem  verbis^  I  should 
affirm  it  without  costs. 


The  cause  was  afterwards  brought  on  again  upon  a  motion  to  vary  the 
minutes,  by  striking  out  the  direction  in  the  decree,  that  the  witnesses,  ex- 
amined in  the  cause  might  be  examined  to  the  same  points  before  the  master, 

[1]  A  witnen  examined  in  chief  cannot  be  examined  before  the  master  withont  an  order  for  the 
purpose.  Renuen  t.  Remaen,  2  Johns.  Ch.  Rep.  501.  1  Barb.  Ch.  Pract  497.  In  a  creditor's 
suit,  a  witness  called  by  the  plaintiff,  and  oross-examined  by  the  defendant,  before  the  hearing,  on 
a  point  not  then  in  issue  in  the  cause,  was  allowed  to  be  re-examined  by  the  defendant  on  the 
same  issue,  when  raised  before  the  master  under  the  decree.  Wigram,  V.  C  observes :  **  The 
rule  which  prohibits  the  re-examinaUon  of  a  witness  after  decree,  to  the  same  matter  to  which 
he  was  examined  before  the  decree,  does  not  apply  where  the  witness  was  called  after  the  hearing, 
not  by  the  same  party  who  examined  him  before  the  hearing,  but  by  the  opposite  party.  Metford 
T,  Petert,  8  Sim.  630.  In  this  case  the  witness  was  called  by  the  plaintiff,  and  was  cross-examin- 
ed by  the  defendants.  The  point  to  which  he  was  cross-examined,  namely,  the  supposed  usurious 
consideration  for  the  bonds,  was  not  pleaded,  and  could  not  therefore  be  the  subject  of  discussion 
or  consideration  at  the  hearing ;  but  the  evidence  in  chief  and  cross-examination  together  were 
entered  in  the  decree  without  objection.  Under  the  decree,  the  practice  of  the  court  allows  the 
defendant  to  make  a  new  and  distinct  case  before  the  master,  a  practice  which,  though  very  intel- 
ligible as  regards  persons  who  had  no  opportunity  of  combating  the  plaintiff's  claim  before  the 
hearing,  (Oiones  ▼.  Diekenmm,  Cr.  &  Ph.  48,)  is  by  no  means  satisfactory  to  my  mind,  as  regaids 
m  defendant  who,  as  in  this  case,  had  then  the  opportunity  of  resisting  the  plaintiffs  right  to  a  de- 
cree, if  he  had  grounds  for  doing  so.  The  result  however  is,  that  the  defendants  have  raised  in 
the  master's  office  an  issue  not  raised  before  ;  and  the  question  is,  whether  I  can  refuse  them, 
under  proper  safeguards,  an  opportunity  of  examining  an  important  witness,  only  because  they 
irregularly  cross-examined  the  plaintiff's  witness  in  a  stage  of  the  cause  where  there  was  no  issne 
to  which  the  evidence  given  npon  the  cross-examination  was  applicable  ?~The  question  then  is 
under  what  restrictions,  &c."     WMtaker  ▼.  Wright,  3  Hare,  310,  333. 
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and  substituling  a  direction  for  the  trial  of  an  issue  to  ascertain  the  date  of  the 

conversations. 
[•552]        *Mr.   Wakefield,  for  the  nriotion,  insisted  that  the  direction  in  the 

decree,  with  respect  to  the  examination  of  the  witnesses,  was  a  vio- 
lation of  the  settled  principles  and  practice  of  the  court,  and  would  be  preg- 
nant with  consequences  most  dangerous  to  justice.  In  support  of  these 
positions  he  referred  to  the  following  cases  :  Browning  v.  Barton,(a)  Sawyer 
V.  Bowyer^ih)  Vaughan  v.  Lloyd,{c)  Smith  v.  Althus,{d)  Birch  v.  Walkery{e) 
Willan  v.  VVillan^i^g)  Smith  v.  Graham.{h) 

Mr.  Rolfe  opposed  the  application. 
.  The  Lord  Chancellor  ultimately  ordered  that  the  decree  should  be  varied, 
by  directing  the  parties  to  proceed  to  a  trial  at  law  upon  the  following  issue 
— whether  the  conversations  in  the  depositions  mentioned,  between  the  de- 
fendant and  the  witness  Bishton,  and  between  the  defendant  and  the  witness 
Wright,  took  place  before  the  29lh  day  of  September,  1818,  with  liberty  to 
endorse  special  matter.[lj 

Reg.  Lib.  A.  3C95. 


[-*553]  •TiLsoN  V.  Jones.    Tilson  v.  Thornton. 

K0LL8.— 1830  ;  May  26. 

Whether  the  expression  in  a  will, "  in  earn  of  death,"  refers, to  a  death  in  the  lifetime  of  the  tea* 
tatrix,  or  to  a  death  at  any  time,  depends  upon  the  context 

The  testatrix,  Catharine  Tilson,  in  her  will  gave  as  follows  : — "  I  direct 
the  interest  of  131/.  55.  four  per  cent,  bank  annuities,  and  40Z.  three  and  a 
half  per  cent,  bank  annuities,  now  standing  in  my  name  in  the  books  of  the 
governor  and  company  of  the  bank  of  England,  and  the  interest  of  my  one 
hundred  pounds'  share  in  the  Coventry  Canal,  to  be  equally  divided  between 
my  son  John  Samuel  Tilson  and  my  daughter  Catharine  Tilson,  exclusive 
of  any  husband  with  whom  she  may  happen  to  intermarry,  and  without  be- 
ing subject  to  his  debts ;  and  in  case  of  the  death  of  either  of  them  my  said 
son  and  daughter,  then  I  give  the  whole  of  my  interest  to  the  survivor  of 
them;  and  if  my  son  John  Samuel  Tilson  shall  not  be  in 'England  at  the 
lime  of  my  decease,  then  the  execution  of  the  trusts,  so  far  only  as  they  re- 
late to  him,  shall  be  postponed  until  after  his  return  ;  but  in  case  of  his  death, 
then  the  said  John  Jones  shall  pay  the  whole  of  such  interest  to  my  daughter 

[1]  Vide  Whitaker  v.  Wright,  2  Hare,  324. 

(a)  1  Dick.  506.  (6)  2  Dick.  639.    1  Bro.  C.  C.  38a.    (c)  1  Cox,  312. 

{d)  11  Ves.  564.  (e)  2  Sch.  &  L.  518.  (g)  Coop.  291.     19  Ves.  590. 

(A)  2  Swan.  264,  where  these  and  some  other  cases  upon  the  subject  are  collected.  Bee  also 
Swinford  ▼.  Home,  5  Mad.  379. 
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Catharine  Tilson ;  and  in  case  of  her  death,  I  give  the  whole  of  such  princi- 
pal and  interest  to  be  equally  divided  between  my  niece  Ann  Fitzpatrick 
Thornton  and  my  nephew  Alfred  Barnes  ;  and  in  case  of  their  death  before 
my  son  John  Samuel  Tilson  and  my  daughter  Catharine  Tilson,  then  I  give 
the  whole  thereof,  principal  and  interest,  at  the  deaths  of  John  Samuel  Tilson 
and  Catharine  Tilson,  to  my  god  daughter  Catharine  Mary  Jones,  daughter 
of  my  executor  John  Jones." 

•Catharine  Tilson  survived  her  brother,  and  the  question  in  the    [*554] 
cause  was,  whether  she  took  the  stock  and  canal  share  absolutely  or 
only  for  life  ? 

Mr.  Bickersteth  contended  that  the  testatrix  had  given  only  the  interest,  and 
not  the  corpus  of  the  property,  to  her  son  and  daughter ;  that  they,  as  be- 
tween themselves,  had  the  benefit  of  survivorship  ;  that,  after  the  death  of 
both,  the  intention  of  the  testatrix  was,  that  the  fund  should  go  to  the  persons 
whom  she  had  marked  out ;  and,  therefore,  that  Catharine  Tilson  took  only  a 
life  interest  in  this  property. 

Mt.  Pembertony  contra,  argued  that  agift  of  the  interest  is  sufficient  to 
carry  the  principal;  that  the  words  "in  case  of  her  death,"  referred  more 
properly  to  a  contingent  than  to  a  cer.tain  event,  that  is,  to  the  death  of  the 
daughter  in  the  lifetime  of  the  testatrix,  which  might  or  might  not  happen, 
rather  than  to  the  death  of  the  daughter  at  any  time,  which  could  not  but  hap- 
pen ;  and,  therefore,  that,  as  Catharine  Tilson  survived  her  brother,  she  took 
the  property  absolutely,  and  there  was  a  failure  of  all  the  limitations  after  the 
gift  to  her. 

The  Master  of  the  Rolls  : — ^The  gift  over  is  in  the  first  place  to  the 
testalrix^s  niece  Ann  Fitzpatrick  Thornton,  and  her  nephew  Alfred  Barns ; 
and  in  case  of  their  deaths  before  her  son  and  daughter,  then  to  her  god 
daughter  Catharine  Mary  Jones.  The  testatrix  must  be  understood  here  as 
if  she  had  expressed  herself  thus  :  "  I  give  the  principal  and  interest  to  Ann 
Fitzpatrick  Thornton  and  Alfred  Bams,  if  they  shall  survive  my  son  and 
daughter ;  and  if  they  shall  not  survive  them,  then  to  Catharine  Mary 
Jones."  She  could  not  refer  here  to  the  death  of  her  son  and  •daugh-  [^555] 
ter  in  her  lifetime  ;  Catharine  Tilson,  therefore,  takes  for  life  only. 
Besides  this,  the  testatrix,  in  her  gift  to  her  son  and  daughter,  speaks  of  the 
interest  only ;  but  in  the  gift  over  she  speaks  of  the  principal  and  in- 
terest. 
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Mills  v.  Robarts. 

Rolls.— 1830;  May  26. 

Where  a  testator  gives  legacies  to  children,  provided  they  attain  twenty-one,  with  a  gift  over 
if  the  children  die  before  twenty-one,  and  appoints  trustees  and  guardians  to  the  children,  with 
a  request  that  they  will  attend  to  their  education,  the  children  are  entitled  to  the  interest 
of  their  legacies  for  their  maintenance  and  education,  until  they  attain  twenty-one  or  die 
under  that  age. 

George  James  Robarts  by  his  last  will,  after  bequeathing  a  legacy  to 
Mary  Ann  Harben,  and  giving  to  Charles  Mills  and  Abraham  Wildey  Ro- 
barts a  sum  of  8000/.  in  trust,  to  pay  to  her  the  interest  during  her  life,  re- 
ferred to  a  settlement  which  he  had  previously  made  of  10,000/.  three  per 
x:ent.  consolidated  bank  annuities  for  the  benefit  of  Mary  Ann  Harben  during 
her  life,  and  then  proceeded  in  the  following  words  : — 

'*  I  do  will  and  bequeath  this  said  sum  of  10,000/.  three  per  cent,  consols, 
after  the  decease  of  Mary  Ann  Harben,  to  be  equally  divided  between  her 
two  children  hereafter  named  :  viz.  Georgiana  Charlotte  Harben  Robarts, 
and  her  infant  brother  not  yet  baptized,  but  whom  I  purpose  to  name,  James 
George  Harben  Robarts,  for  their  joint  use  and  benefit  for  ever.     In  the 
event  of  the  said  children  dying  before  they  attain  the  age  of  twenty-one 
years,  I  then  will  and  bequeath  the  said  10,000/.  three  per  cent,  consols  to 
the  survivor ;  or  in  case  they  both  die  before  they  attain  the  age  of  twenty- 
one  years,  I  then  will  and  bequeath  the   said  10,000/.  three  per  cent,  consols 
to  my  nephew  Harry  Robarts  and  his  heirs  for  ever.     In  like  manner  I  will 
and  bequeath   to  my  two  children,    Georgiana   Charlotte    Harben  Robarts 
and  James  George  Harben  Robarts,  after  the  decease  of  their  mo- 
[*556]    ther  •Mary  Ann  Harben,  in  equal  proportions,  the  sum  of  8000/. 
before  named  in  this  my  will  and  testament,  subject  to  the  same 
provi:jion  as  is  directed  in  the  above  paragraph  ;  viz.  in  the  event  of  the  said 
children  dying  before  they  attain  twenty-one  years  of  age,  I  then  will  and 
bequeath  the  said  sum  of  8000/.  to  my  nephew  Harry  Robarts  and  his  heirs 
for  ever."       "  I  will  and  bequeath,"  continued  the  testator  in  a  subsequent 
part  of  his  will,  **  to  my  daughter  Georgiana  Charlotte   Harben  Robarts, 
daughter  also  of  the  above  named  Mary  Ann  Harben,  the  sum  of  10,000/. 
sterling,  for  her  own  absolute  use  and  benefit,  provided  she  attains  the  age  of 
twenty-one  years  ;  in  default  of  this,  I  will  and  bequeath  the  said    10,000/. 
sterling,  to  her  brother  James  George  Harben  Robarts,  provided  also  he  at- 
tains the  age  of  twenty-one  yecirs,  but  in  default  of  this,  I  will  and  bequeath 
the  said  10,000/.  to  my  nephew  Harry  Robarts  and  his  heirs  for  ever.     I 
will  and  bequeath  to  James  George  Harben  Robarts  the  sum  of  10,000/. 
sterling,  for  his  own  absolute  use  and  benefit,  provided  he  attains  the  age 
of  twenty-one  years  ;  but  in  default  thereof,  I  will  and  bequeath  thp  said 
10,000/.  sterling,  to  his  sister  Georgiana  Charlotte  Harben  Robarts  ;  but  in 
the  event  of  one  or  both  of  them  dying  before  they  attain  the  age  of  twen- 
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ly-one  years,  I  then  will  and  bequeath  the  said  10,00OZ.  to  my  nephew  Har- 
ry Robarts  and  his  heirs  for  ever.  I  will  and  bequeath  that  the  legacy  duty 
on  the  legacies  bequeathed  to  Georgiana  Charlotte  Harben  Robarts,  and 
James  George  Harben  Robarts^  be  paid  by  my  executors  out  of  the  residue 
of  my  property.  I  will  and  bequeath  to  George  Francis  Stuart  the  sum  of 
10,000/.  sterling,  for  his  sole  use  and  absolute  disposal,  provided  he  attains  the 
age  of  twenty-one  years ;  but  in  default  thereof,  I  then  will  and  bequeath 
the  said  10,000/.  to  my  nephew  Harry  Robarts  and  his  heirs  for  ever.  I 
constitute  and  appoint  my  brother  Abraham  Wildey  Robarts,  and  my 
much  esteemed  friend  Charles  Mills,  junior,  of  Birchin  •Lane,  irus-  [•SS?] 
tees  and  guardians  to  the  several  persons  before  named  in  this  my 
last  will  and  testament :  and  I  earnestly  implore  and  request  that  they  would 
have  the  goodness  to  act,  and  to  attend  particularly  to  the  education  and 
well  being,  of  Georgiana  Charlotte  Harben  Robarts,  and  see  that  she  is  pro- 
perly and  virtuously  brought  up  and  educated  ;  and  I  further  will  and  direct 
that  the  said  Georgiana  Charlotte  Harben  Robarts  is  on  no  account  to  dis- 
pose of  herself  in  marriage  without  the  previous  consent  of  her  guardians, 
either  before  or  after  she  attains  twenty-one  years  of  age,  on  pain  of  forfeit- 
ing two-thirds  of  the  value  of  the  legacies  bequeathed  to  her  in  this  my 
will.  I  earnestly  recommend  the  said  Georgiana  Charlotte  Harben  Ro- 
barts and  her  brother  to  the  favorable  notice  of  my  mother,  sisters,  and 
family  in  general ;  and  I  hope  and  trust,  they  will  have  some  feeling  con- 
sideration for  the  circun^tances  of  their  birth,  and  to  do  all  in  their  power 
to  make  them  respectable  and  happy  in  life."  The  testator  concluded  his 
will  by  bequeathing  the  residue  of  his  properly  to  his  brothers  and  sisters, 
and  appointing  Charles  Mills  and  Abraham  Wildey  Robarts  his  executors. 

The  bill  was  filed  by  one  of  the  executors ;  and  the  question  in  the  cause 
was,  whether,  the  two  children,  Georgiana  Charlotte   Harben   Robarts  ^nd 
James  George  Harben  Robarts,  were  entitled  to  interest  on  their  legacies   of 
10,000/.  each  for  their  maintenance  and  education  during  their  minorities 
Mr.  J.  Russell^  for  the  plaintiff. 

Mr.  Pemberton  and  Mr.  Roots,  for  the  children  of  Mary  Anne  Harben  : 
Though  the  legacies  are  given  to  the  children,  only  provided  they  res- 
pectively attain  the  age  of  twenty  one,  •the  testator  has  placed  him-    [•SSS] 
self  in  loco  parentis  towards  these  children,  and  they  are  entitled  to 
the  interest  of  the  money  for  their  support  and  maintenance.     Incledon  v. 
Northcote,{a)  Acherly  v.  Vemon,{b)     These  two  children  have  no  immediate 
provision,  except  the  legacies  in  question.     What,  then,   did    the  testator 
mean  by  appointing  Mr.  Robarts  and  Mr.  Mills  trustees  and  guardians  to 
them,  and  requesting  those  gentlemen  to  take  care  of  their  education  ?    They 
could  be  trustees  only  of  the  legacies,  and  it  was  only  out  of  the  interest  of 
the  legacies  that  the  expense  of  the  education  of  the  legatees  could  be  de- 
Co)  3  Atk.  430,438.  (i)  1  P.  Wnw.  783. 
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frayed.     The  testator,  therefore,  must  have  meant  to  postpone  the  possession, 
and  not  the  vesting  of  the  legacies.     Branstrom  v.  Wilkinson.{a) 

Mr.  Tinney  and  Mr.  Rolfe^  for  the  residuary  legatees : — These  legacies 
are  expressly  given  only  on  condition  that  the  legatees  attain  twenty-one ; 
if  they  do  not  attain  that  age,  there  is  no  bequest  to  them,  and  all  that  was 
intended  for  them  goes  over  to  other  persons.  How,  ihen,  can  they  be  en- 
titled to  any  benefit  from  this  bequest,  until  the  annexed  condiiion  is  ful- 
filled ?  In  Branstrom  v.  Wilkinson  the  legacy  was  given,  when  the  child 
attained  twenty-one  ;  and  the  father  of  the  legatee  was  appointed  trustee  of 
the  legacy  during  her  minority.  The  word  "  when"  is  not  so  strong  as  the 
word  ^^  provided ;"  and,  though  in  the  present  case  trustees  are  appointed,  yet 
the  trust  is  not  expressly  referred  to  the  legacies  of  10,000/.  The  testator 
seems  to  have  used  the  words  "  tnistees"  and  **  guardians"  as  synonymous. 
His  object  was  to  appoint  guardians  for  these  illegitimate  children,  who 

might  superintend  theif  education ;  that  was  a  purpose  which  he 
[•569J    could  not  legally  effect  •and  it  is  difficult  to  conceive  how  the  use 

of  this  vague  term  can  control  the  dear  unequivocal  import  of  the 
yvords  of  direct  bequest.  The  testator  had  made  a  large  provision  for  the 
mother;  and,  upon  her  death,  the  principal,  amounting  to  18,000/.  consols, 
was  to  go  to  the  children.  The  children  might,  during  their  minority,  be- 
come entitled  to  this  property ;  and,  therefore,  the  appointment  of  trustees 
was  not  superfluous. 

The  Master  of  the  Rolls  : — ^The  testator  appoints  two  gentlemen  to  be 
trustees  and  guardians  of  these  children,  and  requests  them  to  attend  to  their 
education  ;  and  the  case  of  Branstrom  v.  Wilkinson  is  an  authority  directly 
in  point,  that  they  are  entitled  to  the  interest  of  the  sums  given  to  them  until 
they  attain  twenty-one,  or  die  under  that  age,  The  same  principle  applies  to 
the  legacy  given  to  George  Francis  Stuart.[!] 


[•560]  *  Cooper  i;.  Reilly. 

1830;  March. 

The  court  will  not  appoint  a  receiver  of  the  annual  allowance  paid  to  the  assistant  parliamentary 

counsel  to  the  lords  of  the  treasury,  before  the  hearing.    Whether  that  allowance  be  assignable, 

quere? 

The  substance  of  the  bill  and  answer  are  correctly  stated  by  Mr.  Simmons, 
in  his  report  of  this  case  before  the  Vice-Chancellor.(6) 

(a)  7  Ves.  421.  (b)  2  Sim.  560. 

[1]  Vide  Vavodryy.  Oeddet,  ante,  203,  208;  ElltM  ▼.  MaxwelltS  Beav.  587.  The  testator 
gave  his  estate  to  be  equally  divided  between  his  children  on  their  attaining  twenty-one  with  a 
power  of  advancement  "  from  their  respective  portions"  of  his  estate :  a  child  survived  the  testator, 
but  died  under  twenty-one  ;  it  was  held  that  he  took  a  vested  interest.     Viigian  v.  Milh,  1  Beav. 
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The  motion  for  a  receiver,  which  his  honor  had  refused,  was  now  renewed 
before  the  Lord  Chancellor. 

The  Solicitor  General  and  Mr.  Pemberton^  for  the  motion. 

Mr.  Bickersteth  and  Mr.  G.  L.  Russell  for  the  defendants,  Reilly  and  Sir 
T.  E.  Tomlins. 

The  application  was  supported  on  the  one  hand,  and  resisted  on  the  other, 
upon  grounds  similar  to  those  taken  in  the  court  below.  The  only  additional 
authority  referred  to  was  Palmer  y.  V€Uighan.{a) 


March  24. — The  Lord  Chancellor  : — The  bill  states,  that  Sir  Thomas 
Tomlins  held  the  situation  of  assistant  parliamentary  counsel  at  a  salary  of 
500/.  a  year,  and  that  he  assigned  thai  salary  to  trustees  for  the  payment  of 
certain  debts ;  and,  under  these  circumstances,  tlie  present  application  was 
made  for  the  appointment  of  a  receiver.  The  duties  of  this  office 
(though,  strictly  speaking,  it  can  hardly  be  called  an  ^office,)  are  sim-  [*561] 
ply  to  act  as  an  assistant  counsel  to  the  lords  of  the  treasury,  who  have 
latterly  paid  it  by  a  fixed  salary.  That  salary,  however,  may  at  any  time  be 
discontinued,  and  the  remuneration  may  in  future  be  made  by  fees.  There  is 
DO  permanent  fund  for  the  payment  of  it,  but  a  sum  is  annually  voted  by  par- 
liament for  law  expenses,  and  out  of  that  vote  the  allowance  has  been  hitherto 
paid.  No  action  could  be  maintained  for  the  recovery  of  that  allowance  ;  nor 
could  any  legal  proceeding  be  enforced  against  the  lords  of  the  treasury  to 
compel  them  to  pay  it.  Possibly,  if  a  receiver  were  appointed,  their  lordships 
might  refuse  to  pay  it  to  hipi  ;  and  no  remedy  in  such  a  case  could  be  had 
against  them.  Under  these  circumstances,  the  appointment  of  a  receiver  is, 
1  think,  improper  ;  and  the  motion  must,  therefore,  be  refused. 


Rolls  ;  May  4. — The  answer  having  been  replied  to,  some  evidence  was  gone 
into,  to  the  effect  of  proving  that  no  attempt  had  been  made,  on  the  part  of 
Reilly  the  trustee,  to  obtain  payment  of  any  part  of  the  salary ;  and  the  cause 
was  soon  afterwards  brought  on  to  a  hearing  at  the  rolls. 

Mr.  Pemberton  and  Mr.  GircUestoney  jun.,  for  the  plaintiff,  contended,  that 
the  trustee  had  been  guilty  of  wilful  default,  and  had  colluded  with  the  other 
defendant,  the  grantor  of  the  deed,  in  order  to  defeat  the  rights  of  the  credit- 
ors. The  depositions  showed  that  he  had  never  given  notice  of  the  assign- 
ment at  the  treasury,  much  less  attempted  to  recover  payment  of  any  part  of 
the  salary  which  had  of  course  been  suffered  to  find  iu  way  into  tlie  pocket  of 
Sir  T.  E.  Tomlins.  Such  conduct,  after  Reilly  had  once  undertaken  and 
acted  in  the  trusts,  was  sufficient  to  make  him  personally  liable.  • 
*The  defence  set  up  by  the  answer  was,  that  this  salary  was  not  an    [•562] 

(a)  3  Swan.  173.    Atton  v.  Gwinnell,  3  Y.  &  J.  136. 
315.    As  to  gift  to  Uiegitimate  childran,  we  Gardner  v.  Heyer,  2  Paige,  11.     Bagley  ▼.  Mallard, 
poet,  581. 
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assignable  interest;  and  reliance  was  placed  upon  the  concurring  judg- 
ments of  the  Vice-Chancellor  and  Lord  Chancellor  upon  the  motion.  It 
did  not  follow,  however,  that  because  payment  of  the  salary  could  not  be  en- 
forced by  an  action,  the  assignment  was,  therefore,  invalid,  or  that  the  trans- 
action would  not  be  binding  at  all  events  against  Reilly.  He  certainly  could 
not  protect  himself  by  saying,  that  if  he  had  applied  for  the  money,  it  would 
not  have  been  paid :  he  was  bound  to  execute  the  trusts  to  the  best  of  his 
ability ;  and,  if  he  declined  to  proceed  himself,  he  must  have  allowed  the 
cestuis  que  trust  to  use  his  name  in  any  legal  proceedings  that  might  be  insti- 
tuted for  the  purpose  of  compelling  payment. 

Mr.  Bickersteth  and  Mr.  IS.  P.  White,  contra,  submitted  ihat  it  was  an  in- 
evitable inference,  from  the  opinions  expressed  by  the  Vice-Chancellor  and  Lord 
Lyndhurst  with  regard  to  the  nature  of  the  office  and  mode  of  remuneration, 
that  Sir  T.  E.  ^Fomlin's  allowance  was  not  capable  of  being  legally  assigned  ; 
and  if  that  were  the  case,  it  was  monstrous  to  seek  tu  charge  Reilly  as  a 
trustee,  in  respect  of  property  which  never  had  been  or  could  be  effectually 
vested  in  hira. 

The  Master  of  the  Rolls  said,  that  before  pronouncing  an  opinion  with 
respect  to  the  liability  of  Reilly,  it  would  be  necessary  to  determine  the  pre- 
vious question,  whether  this  was  or  was  not  an  interest  capable  of  being 
legally  assigned, — a  question  which  he  considered  to  be  one  of  doubt  and 
difficulty  ;  and  he  directed  a  case  to  be  stated  for  the  opinion  of  the  court  of 
common  pleas  upon  that  point.[l] 

[1]  The  commissionen  of  custonui  by  the  direction  of  the  lords  of  the  treasury,  granted  to  A.,  as 
a  compensation  for  the  loss  of  an  office  which  he  had  held  in  the  custom  house  500/.  a  year,  payable 
quarterly  by  the  receiver  general  of  customs.  A.  assigned  the  allowance  to  B.  for  a  valuable  con- 
sideration, and  subsequently  took  the  benefit  of  the  insolvent  debtor's  act  The  court  in '  a  suit  by 
B.  against  A.  and  the  assignees  of  his  estate,  but  to  which  neither  the  lords  of  the  treasury  nor  the 
commissioners  of  customs  were  parties,  restrained  the  receiver  general  from  paying  over  to  the  de- 
fendants moneys  in  his  hands  on  account  of  the  arrears  of  the  allowance,  unless  the  lords  of  the 
treasury,  or  the  commissioners  of  customs  should  order  the  contrary.  Shad  well  V.  C.  said :  "  With 
regard  to  the  sums  in  the  hands  of  Sir  W.  Boothby  (the  receiver  general,)  I  have  to  observe  that 
this  court  has  given  efiSsct  to  an  assignment  of  even  military  AiU  pay,  with  respect  to  money  which 
was  actually  in  the  hands  of  the  agent  for  the  party  who  had  made  the  assignment :  for,  in 
Spencer  v.  Cox  ^  Drummond,  (2  Anstr.  535,  note,)  an  officer  in  the  army  had  assigned  his  pay  to 
the  plaintiff  to  secure  an  annuity,  and  had  given  notice  to  the  defendants,  the  agents  of  his  regiment, 
to  pay  it  over  to  the  plaintiff.  The  officer  being  abroad  on  service,  the  plaintiff  demanded  payment 
of  the  arrears  of  the  annuity  from  the  defendants  :  and,  on  then:  refusing,  he  filed  his  bill.  The  de- 
fendants proved  that  officers  in  the  army  were  at  liberty  to  take  up  their  pay  from  the  regimental 
paymaster,  and  that  the  agent  was  answerable  over  to  him.  The  Master  of  the  Rolls,  however,  de- 
creed that  the  defendants  should  pay  the  money  in  their  hands,  in  discharge  of  the  arrears  of  the 
annuity  ;  and  should  discharge  the  growing  payments  of  it,  out  of  such  moneys  as  they  should  re- 
ceive on  account  of  the  assignor.  But  the  Lord  Chancellor  varied  the  decree,  by  ordering  the  de- 
fendants to  discharge  the  annuity  out  of  what  should  remain  in  their  hands  after  satisfying  the  de- 
mands of  the  paymaster  :  so  that  the  court  gave  the  assignee  the  benefit  of  his  lien  with  respect  to 
the  balance  of  the  moneys  in  the  hands  of  the  agents.  In  my  opinion,  Sir  W.  Boothby  stands  in 
the  same  situation,  with  respect  to  the  sums  in  his  hands  which  he  has  been  directed  to  pay  to  the 
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1832;  April. — No  further  proceedings  have  been  taken  in  prosecution  of 
the  suit. 


•Ex  PARTE  Clarke.  [*563] 

1830 ;  May  15. 

An  ex  parte  order  of  commitment  for  a  contempt  is  not  irregular,  because  it  has  been  granted 

absolutely  in  the  first  instance,  although  the  person  guilty  of  the  contempt  is  not  a  party  in 

a  cause. 
The  court  will  stay  proceedings  in  an  action  against  its  officers,  where  the  question  to  be  tried 

is,  how  far  they  have  conducted  themselves  with  propriety  in  the  execution  of  its  orders. 
Whether  the  court  will  make  an  ex  parte  order,  that  a  person  guilty  of  a  contempt  shall  stand 

absolutely  committed,  upon  the  testimony  of  a  single  witness,  quere. 

This  was  an  application  which  arose  out  of  the  following  circumstances  : 
— In  the  cause  of  Hichens  v.  Congreve,  an  order  was  made  that  Henry 
Clarke,  one  the  defendants  in  the  cause,  should  pay  a  sum  of  money  into 
court.  Henry  Clarke  failed  to  obey  that  order ;  and  having  subsequently 
stood  out  process  of  contempt,  a  commission  of  rebellion  issued  against  him 
in  the  regular  course.  The  commission  was  directed  to  three  persons  of  the 
names  of  Hudson,  English,  and  White,  of  whom  the  first  was  clerk  to  the 
plaintifTs  solicitor,  and  the  two  others,  clerks  in  the  employ  of  the  Arigna 
Mining  Company.  These  commissioners  having,  as  their  affidavits  stated, 
received  information,  which  led  them  to  believe  that  Henry  Clarke  was  pri- 
vately harbored  by  his  brother  Charles  Clarke,  who  was  himself  a  party  in 
the  cause,  they  proceeded  to  the  residence  of  the  latter,  near  Paddington, 
between  ten  and  eleven  o'clock  In  the  evening  of  the  16th  of  July,  last. 
On  their' arrival  tliere  they  knocked  at  the  door,  and  Hudson  having,  on 
some  pretext,  gained  admittance,  he  was  shown  into  a  room  above  stairs, 
where  a  company  of  Mr.  Charles  Clarke's  friends,  and  among  the  rest,  his 
brother  Joseph  Clarke,  who  was  a  defendant  in  the  cause,  were  then  as- 
sembled. Upon  entering  the  room,  Hudson  immediately  inquired  for  Henry 
Clarke,  and  being  told  by  Charles  Clarke  in  reply,  that  he  was  not  there, 
or  in  the  house,  and  being  himself  unacquainted  with  the  person  of  Henry 
Clarke  he  retired  to  consult  with  the  other  commissioners,  who  had 
remainded  below  in  the  street.  After  some  *deliberation,  it  was  [•564] 
agreed  among  them,  that,  as  they  did  not  feel  satisfied  of  the  truth 
of  Charles  Clarke's  statement,  and  there  seemed  a  probability  that  Henry 
Clarke  might  still  be  secreted  in  the  house,  it  would  be  advisable  to  have 

insolvent,  as  the  defendants  did,  in  the  case  which  I  have  alluded  to."  Tututall  v.  Boothhy,  10 
Sim.  542.  And  see  Qreenfell  v.  Dean  and  Canont  of  Windwr,  2  Beav.  544.  2  Story's  Eq.  ^  1040. 
d.  e.  f.  2  Sim.  363,  n.  1.  As  to  the  assignment  of  an  expectancy,  see  Meek  v.  Kettlewellt  1  Hare, 
475.  Variek  v.  Edwards,  1  Hoff  Ch.  Rep.  395.   2  Story'  sEq.  §  1040.  b. 
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the  premises  searched.  They  accordingly  returned  soon  after,  and  on  the 
door  being  opened,  insisted  upon  their  right  to  go  over  and  examined  the 
house.  Some  resistance  to  their  admission  was  at  first  made  on  the  part  of 
Charles  Clarke  and  his  brother  Joseph  who  again  assured  the  commissioners 
that  Henry  Clarke  was  not  there,  and  protested  against  their  entrance,  at  the 
same  time  calling  the  watch,  and  representing  the  proceeding  as  an  attempt 
to  break  forcibly  into  the  house.  Hudson  thereupon  explained  to  the  Clarkes, 
as  well  as  to  the  watchmen  and  the  crowd,  whom  the  noise  had  collected, 
the  nature  of  his  errand,  and  he  produced  and  read  in  their  hearing  the 
commission  of  rebellion  as  the  authority  under  which  he  acted.  No  farther 
opposition  was  offered,  and  Hudson  and  English,  assisted  by  two  watchmen, 
went  up  stairs  and  examined  the  different  rooms,  without  finding  the  object  of 
their  search.  On  their  return  to  their  companion  below,  Charles  Clarke 
gave  the  whole  party  in  charge  to  the  watch,  and  demanded  that  they  should 
be  carried  forthwith  to  the  watch  house,  on  the  ground  of  their  creating  a  dis- 
turbance and  riot  in  his  house.  The  commissioners  quitely  submitted,  and 
were  carried  to  the  Mary-le-bone  office,  a  distance  of  about  a  mile,  where 
they  were  detained  in  custody.  In  less  than  an  hour  the  matter  was  brought 
before  the  constable  of  the  night,  who  on  inquiring  into  the  circumstances 
of  the  charge,  dismissed  the  complaint,  and  set  the  parties  at  liberty.  In  the 
course  af  a  few  days  Charles  Clarke  commenced  an  action  against  one  of 
the  commissioners  for  a  trespass  in  forcibly  entering  his  house  ;  and  on 
the  1st  of  August,  under  an  ex  parte  order  bearing  date  the 
[•565]  •30th  of  July,  and  obtained  from  the  Vice- Chancellor  on  the  affida- 
vits of  the  commissioners,  he  was  himself  apprehended  and  commit- 
ted to  the  Fleet,  for  a  contempt  in  resisting  the  commissioners  in  the  execu- 
tion of  their  duty. 

On  the  5th  of  August  a  motion  was  made  before  the  Lord  Chancellor,  by 
Mr.  Bligh,  that  the  order  for  the  commitment  of  Charles  Clarke  might  be  dis- 
charged,  and  that  he  might  be  set  at  liberty.  On  that  occasion  his  Lordship 
expressed  an  opinion  that  upon  the  eyidence  before  him,  which  was  the  same 
that  had  been  before  his  honor  on  granting  the  order  originally,  the  commis- 
sioners had  acted  wantonly  and  unadvisedly  in  searching  the  house  at  so  late 
an  hour,  without  having  reasonable  ground  for  believing  that  Henry  Clarke  was 
secreted  there  ;  and  he  directed  that  Charles  Clarke  should  be  released  with- 
out  payment  of  costs ;  at  the  same  time  observing,  that  even  if  his  conduct 
had  not  been  altogether  proper,  he  had  been  sufficiently  punished  by  six  days' 
imprisonment.  His  Lordship,  in  delivering  his  opinion,  took  no  notice  of  the 
order  under  which  Clarke  had  been  committed,  and  which  therefore  remained 
undischarged. 

On  the  4th  of  December,  1829,  the  Vice-Chancellor  made  an  order  that 
Charles  Clarke  might  be  restrained  from  commencing  or  prosecuting  any 
legal  proceedings  against  the  commissioners  in  respect  of  the  transactions 
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already  detailed,  without  prejudicei  however,  to  any  application  which  either 
party  might  be  advised  to  make« 

Mr.  Bligh  now  moved  that  the  orders  made  by  his  honor,  the  Vice-Chan- 
cellor, on  the  dOth  of  July  and  the  4th  of  December  last  respectively,  might 
be  discharged. 

*The  order  of  the  30th  of  July,  he  contended,  was  wholly  irregular.  [*566] 
It  was  granted  without  notice,  upon  an  ex  parte  application  against  a 
person  who  was  no  party  to  the  suit.  The  cases  in  which  the  court  had  in- 
terfered most  vigorously  to  vindicate  its  authority  had  never  gone  that  length. 
Even  where  its  officers  had  been  personally  attacked  and  maltreated,  the 
course  was  to  grant  the  order  of  commitment  upon  notice,  or  nisi  only,  in  the 
first  instance  ;  Williams  v.  Johns^o)  Morgan  v.  Jones^(b)  Van  v.  Price. {c) 
Elliott  V.  Halmarack{d)  strongly  confirmed  the  general  rule  ;  for  although  that 
was  the  case  of  a  violent  assault  upon  the  messenger.  Sir  S.  Romilly,  in  moving 
for  the  committal  cf  the  ofiendersi  thought  it  necessary  to  ask  specially  that 
the  order  might  be  without  notice,  and  yet  Lord  Eldon  granted  it  only  nisi 
against  the  defendants,  and  refused  it  altogether  against  the  constable,  who 
was  not  a  party.  That  no  aggravated  contempt  had  been  committed  here,  but 
that  whatever  blame  there  was,  rested  really  on  the  other  side,  was  proved  by 
the  fact  that  when  the  circumstances  were  more  fully  disclosed  on  the  applica- 
tion of  the  5th  of  August,  the  court  had  directed  Charles  Clarke  to  be  set  at 
liberty,  and  had  censured  the  conduct  of  the  commissioners.  In  proceeding 
against  Clarke  for  a  contempt,  the  commissioners  had  been  actuated  by  a  spirit 
of  revenge,  for  they  lay  by  and  took  no  notice  of  the  alleged  contempt  for 
nearly  a  fortnight ;  and  it  was  not  till  one  of  their  number  had  been  served 
with  the  writ  in  trespass  that  they  thought  of  complaining  to  the  court. 

Looking  to  the  whole  of  the  transactions  as  stated  in  the  affidavits 
of  the  commisssioners  themselves,  as  well  *as  in  that  of  Mr.  Clarke,  [*567] 
it  was  clear  that  those  officers  had  exceeded  their  duty,  and  had  been 
guilty  of  a  wanton  outrage  upon  the  peace  of  a  private  family.  They  never 
had  even  a  probable  reason  for  suspecting  that  Henry  Clarke  was  concealed 
in  his  brother's  house  ;  and  nothing  but  the  strongest  grounds  for  that  belief 
could  have  justified  them  in  forcing  an  entrance,  especially  at  so  late  an  hour, 
into  the  dwelling  of  one  who  was  a  stranger  to  the  cause.  Under  these  cir- 
cumstances the  court  would  not  interpose  to  shield  ihem  from  the  penal  con- 
sequences of  their  misconduct.  Such  protection  had  been  sometimes  granted 
where  the  officers  had  been  free  from  blame,  and  had  acted  strictly  according 
to  their  instructions,  though  from  an  informality  in  the  warrant  their  proceed- 
ings had  been  techuicclly  illegal ;  May  v.  Hook^e)  Frowd  v.  Lawrence  :(g) 
but  there  was  no  peremptory  rule  that  the  court  must  necessarily  interpose 
wherever  the  conduct  of  its  officers  was  concerned  ;  still  less  where  the  ques- 

(a)  1  Mer.  .^03,  n.    3  Dick.  477.         (6)  3  Atk.  S19.  {e)  1  Dick.  91. 

((Q  1  Mer.  30S.  («)  3  Dick.  619.    1  J.  &  W.  663,  a.         {g)\h%L  W.  655. 
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tion  to  be  tried  was  one  turning  entirely  upon  facts,  whieh  a  jury  was  much 
better  qualified  to  sift  and  pronounce  upon,  than  a  master  proceeding  upon 
affidavits.  On  the  contrary.  Lord  Eldon  in  the  case  last  referred  to,  where  the 
irregularity  was  merely  formal,  manifested  the  utmost  reluctance  to  break  in 
upon  the  common  law  right  of  the  subject  to  ask  of  a  jury,  how  far  he  was 
entitled  to  damages  for  being  deprived  of  his  liberty.  In  Ex  parte  Whit- 
church{a)  Lord  Hardwicke  left  the  aggrieved  party  to  pursue  his  legal  remedy. 
Where  was  such  interference  to  stop  short  ?  If  a  violent  assault  or  a  murder 
were  committed,  would  the  court  grant  an  injunction  against  a  criminal  prose- 
cution ? 
[•668]  The  Solicitor  General  and  Mr.  HornCy  contra  :— •The  doctrine 
that  no  ex  parte  order  of  commitment  for  a  contempt  can  be  absolute 
in  the  first  instance  is  directly  at  variance  with  authority.  Many  precedents  of 
such  orders  might  be  produced  where  the  contempt  is  of  an  aggravated  kind, 
and  accompanied,  as  this  was,  by  an  assault.  Lord  Bacon's  and  Lord  Clar- 
endon's orders,(6)  Cary,(c)  Harrison's  Practice.(d)  The  court,  no  doubt,  al- 
ways exercises  a  discretion  upon  the  subject,  and  to  justify  an  ex  parte  order 
for  an  immediate  commitment,  will  require  a  strong  case.  His  honor  was 
satisfied  upon  having  the  facts  fully  brought  before  him,  and  carefully  examin- 
ing the  affidavits,  that  they  justified  him  in  making  such  an  order  here.  In 
all  the  authorities  referred  to  the  contempt  was  merely  passive,  or  there  was 
a  defect  of  evidence,  the  acts  complained  of  being  proved  by  a  single  witness 
only  ;  an  objection  which  does  not  arise  now ;  although  if  it  were  necessary 
it  might  be  shown  by  reference  to  the  books  of  practice,  that  where  the  con- 
tempt is  flagrant,  and  attended  with  circumstances  of  personal  violence,  the 
testimony  of  one  witness  is  sufficient.  The  court  of  chancery,  acting  by  its 
masters,  is  the  fittest,  and  ought  to  be  the  sole  judge  of  matters  involving  the 
duties  and  conduct  of  its  servants,  and  the  nature  and  extent  of  their  authori- 
ty. That  principle  originally  laid  down  broadly  in  Bailey  v.  Devereux^{e) 
was  followed  in  May  v.  Hooky[g)  and  confirmed  rather  than  shaken  by  Lord 
Eldon's  judgment  in  Frowd  v.  Lav}rence,{h) 

The  Lord  Chancellor  : — I  think  the  authorities  cited  with  respect 
[•569]  to  the  regularity  of  the  commitment  turn  upon  another  point,  *namely, 
that  the  orders  were  founded  only  on  the  testimony  of  one  witness  : 
here  however,  there  are  several.  It  is  not  peculiar  to  this  court  to  commit  a 
man  for  a  contempt  without  his  being  heard.  I  see  no  reason,  therefore,  to 
depart  from  the  Vice-Chancellor's  decision ;  and  I  came  to  the  same  con- 
clusion, namely,  that  this  was  a  contempt  for  which  the  party  might  at  once 
be  committed,  before  my  attention  was  drawn  so  pointedly  to  the  technical 
question.    The  ground  is,  that,  after  the  commission  was  exhibited  to  Mr. 

(a)  1  Atk.  55.  {h)  Beamea'  Ord.  34.  204,  and  n. 

ifi)  p.  91.  {d)  pp.  158, 159.    Wy.  Piac.  Reg.  ld& 

(«)  1  Vera.  d69.  {g)  1  J.  4b  ^.  663.  n.  {Jk)  IJ.  &  W.  655. 
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Clarke,  he  ai^sisted  in  taking  to  the  watch  bouse  individuals  armed  with  the 
authority  of  this  court.  I  think  that  for  that  violence  the  Vice-Chancellor 
was  justified  in  ordering  him  to  stand  committed ;  and  that  it  makes  no 
difference  that  the  person  guilty  of  the  violence  was  not  a  party  to  the  suit. 

The  other  motion  is,  to  discharge  the  order  restraining  the  action  of  tres- 
pass. In  that  order  is  an  insertion,  that  the  injunction  shall  be  without  pre- 
judice to  any  application  which  the  party  may  make.  Now  at  law  a  question 
may  arise  as  to  the  extent  of  authority  possessed  by  a  person,  armed  with  a 
commission  of  rebellion  issuing  out  of  this  court,  and  there  might  be  some 
difficulty  in  ascertaining  that  point  before  a  jury.*  The  great  seal  has  always 
asserted  its  right  in  such  cases.  It  was  said  that  here  the  commissioners  are 
mere  volunteers,  and  not  the  regular  officers  of  the  court ;  but  they  are  its 
officers  pro  hac  vice,  and,  as  such,  entitled  to  its  protection. 

On  the  question  whether  Charles  Clarke  has  been  guilty  of  a  contempt,  it 
is  impossible  to  entertain  a  doubt.  Before  the  persons  armed  with  the  process 
of  the  court  were  seized  and  carried  to  the  watch  house,  the  commis- 
sion was  produced  and  read.  What  fell  •from  me  on  the  former  oc-  [•STO] 
casion,  when  I  threw  out  an  opinion  that  the  parties  entered  into 
Clarke's  dwelling  house  without  reasonable  cause,  has  been  strongly  pressed 
upon  me  ;  but  the  case  upon  the  additional  evidence,  especially  upon  Eng* 
lish's  further  affidavit,  in  which  the  grounds  of  his  belief  are  disclosed,  now 
wears  a  very  different  aspect.  There  is  no  appearance  of  violence,  nothing 
but  a  mere  entry.  Undoubtedly  this  court  has  authority,  when  an  action  is 
brought  against  its  officers,  to  interpose  by  injunction  for  iheir  protection.!  I] 
The  subject  was  much  considered  by  Lord  Eldon  in  the  case  of  Frowd  v. 
Lawrence,  where  his  Lordship  decided  that  it  was  competent  for  the  court  to 
interfere  ;  and  May  v.  Hook  is  in  conformity  with  the  same  doctrine.  There 
do  not  appear  to  be  any  special  facts,  arising  out  of  the  conduct  of  the  parties 
in  this  case,  which  should  induce  me  to  abstain  from  allowing  the  matter  to 
take  that  course;  and  for  the  purpose,  theiefore,  of  transferring  the  question 
to  the  master,  the  injunction  ought  to  be  granted. 


•Welby  v.  Rockclifpb.  [•671] 

1830 ;  Jane,  12, 15.    L.C. 

A  testator  devise*  lands  to  R.  in  fee,  and  reciting 'that  he  has  executed  a  bond  for  the  due  pay- 
ment of  a  certain  annuity,  he  charges  the  lauds  so  devised,  and  also  the  said  R.  his  heirs,  ex- 
ecutors, and  administraton,  with  the  payment  of  that  annuity  ;  he  then  gives  divers  pecuniary 
legacies  and  directs  the  residue  of  his  penonal  estate  to  be  divided  equally  between  R.  and  W. : 
Held,  that  the  annuity  is  primarily  a  charge  upon  the  lands  devised,  and  upon  R.  personally, 
'  in  exoneration  of  the  penonal  estate. 

Thomas  Brown,  by  will  duly  executed  and  attested,  after  directing  that 

[1]  Vide  Chdlie  v.  Pickering,  1  Keen,  749,  53  and  n.  ibid. 
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his  just  debts  should  be  paid,  devised  all  his  messuages,  cottages,  closes, 
lands,&c.  lying  in  the  parish  of  Wilsford,  unto  Thomas. Rockcliffe  the  younger, 
in  fee  ;  and  he  devised  all  his  messuages,  closes,  and  lands,  lying  in  Willough- 
by,  unto  John  Welby  in  fee.  The  will  then  recited  thai,  by  an  obligation 
made  on  bis  marriage,  the  testator  had  bound  himself,  his  heirs,  executors,  and 
administrators,  in  the  penal  sum  of  4000/.  in  order  to  secure  the  payment  of  an 
annuity  of  200/.  to  his  wife,  Leonora  Brown,  in  the  event  of  her  surviving 
him,  and  proceeded  in  these  words  : — "  Now  I  do  hereby  charge  and  make 
chargeable  all  and  singular  n\y  said  messuages,  cottages,  closes,  lands,  &c. 
in  Wilsford  aforesaid,  and  hereinbefore  devised  to  the  said  Thomas  Rockcliffe 
the  younger,  his  heirs  and  assigns  ;  and  also  the  said  Thomas  Rockcliflfe,  his 
heirs,  executors,  administrators,  and  every  of  them,  to  and  with  the  payment 
of  the  said  annuity  or  yearly  sum  of  200/.  in  case  the  said  Leonora  Brown 
shall  be  living  at  the  time  of  my  decease.*'  The  will  also  bequeathed  a 
number  of  pecuniary  legacies  to  different  persons,  and  gave  all  the  rest  and 
residue  of  the  testator's  personal  estate  and  effects  to  Thomas  Rockcliffe  the 
younger,  for  bis  own  use  absolutely. 

By  a  codicil  the  testator  revoked  the  residuary  bequest  contained   in  his 
will,  and  directed  that  the  residue  should  be  divided  in  equal  moieties 
[•572]    between  the  •said  Thomas  Rockcliffe  the  younger  and  the  said  John 
Welby. 

Leonora  Brown  survived  her  husband  ;  and  the  only  question  in  the  cause 
was,  whether  her  annuity  was  charged  on  the  Wilsford  estate  in  exoneration 
of  the  personalty  ;  or  whether  it  was  to  be  paid  in  the  first  instance  out  of  the 
residue? 

The  cause  was  heard  as  a  short  cause  before  Lord  Gifford  at  the  rolls. 
His  Lordship  decided  that  the  annuity  given  to  Leonora  Brown  was,  as  be- 
tween John  Welby  and  Thomas  Rockcliffe,  charged  by  the  testator's  will 
and  codicil  upon  the  real  estate  at  Wilsford,  and  upon  Thomas  Rockcliffe  per- 
sonally in  exoneration  of  the  testator's  personal  estate ;  and  that  Thomas 
Rockcliffe,  therefore,  was  boiind  to  elect  whether  he  would  renounce  all  bene- 
fit under  the  will  and  codicil,  or  provide  a  proper  security  for  the  due  pay- 
ment gf  the  annuity. 

Thomas  Rockcliffe  appealed  from  that  decision. 

Sir  Edward  Sugden  and  Mr.  Koe^  for  the  appellant,  contended  that  there 
was'  nothing  on  the  face  of  this  will  indicating  that  the  burden  was  to  fall  pri- 
marily (which  would  in  effect  be  exclusively,)  upon  Thomas  Rockcliffe.  '  On 
the  contrary,  the  testator's  intention,  as  far  as  it  could  be  collected,  was  to 
place  the  two  principal  devisees  upon  the  same  footing ;  an  intention  which 
would  be  entirely  frustrated,  if  Lord  Gifford's  decree  were  allowed  to  stand. 
In  order  to  exempt  the  personal  estate  from  the  payment  of  debts,  it  was 
not  enough  for  a  testator  to  impose  them  as  an  express  charge  upon  his 
real  estate  ;  he  must  also,  in  direct  terms,  or  by  language  raising  a  ne- 
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cessary  implication,  exonerate  his  ^personal  estate,  the  natural  fund  {*573] 
out  of  which  they  were  otherwise  to  be  satisfied.  The  judgment  of 
Sir  William  Grant,  in  Watson  ¥.  Brickwoodf{a)  established  as  a  principle, 
that  the  most  anxious  provisions,  prescribing  the  manner  and  proportions 
in  which  a  charge  is  to  be  borne  by  the  devisees  of  real  estate,  are  insufficient 
to  render  that  estate  liable  in  the  first  instance ;  because  all  such  provisions 
are  considered  as  introduced  prospectively  only,  in  case  the  land  shall  become 
ultimately  chargeable,  and  not  for  the  purpose  of  making  it  chargeable  at  all 
events.  That  case  indeed  was  much  stronger  than  the  present,  for  the  gift 
of  the  personalty  was  of  a  specific  sum,  whereas,  here  it  was  merely  of  a 
residue.  The  principles  laid  down  in  Watson  v.  Brickwood^  were  afterwards 
recognized  and  approved  by  Lord  Eldon  in  Booth  v.  Blundelljifi)  and  have 
been  uniformly  adhered  to  ever  since. 

Mr.  Pepys  and  Mr.  Cockerfll,  contra,  argued,  that  to  exonerate  the  personal 
estate,  no  technical  form  of  words  was  requisite,  provided  such  an  intention 
could  be  fairly  collected  from  the  language  employed  by  the  testator.  It  was 
sufficient  if  the  context  of  the  will,  and  the  circumstances  appearing  on  the 
face  of  it,  manifested  that  intention  in  a  way  to  satisfy  the  mind  of  the  parti- 
cular judge  by  whom  the  question  was  to  be  decided ;  Bootle  v.  Blundell,{b) 
Browne  v.  Groombridge,{c)  With  this  view  the  two  instruments,  the  will  and 
codicil,  ought  to  be  considered  in  connection.  By  the  former,  the  charge  was 
imposed  upon  the  Wilsford  estate,  for  the  very  purpose  of  securing  the  regu- 
lar payment  of  the  debt  constituted  by  the  annuity,  without  trenching 
upon  the  fund  devoted  to  the  pecuniary  ^legacies ;  and  although  it  [*574] 
was  thus  thrown  primarily  on  the  property  devised  to  Rockclifie,  his 
interest  did  not  thereby  suffer,  since  whatever  surplus  might  remain,  after  sat- 
isfying the  debts  and  legacies,  he  would  still  take  as  residuary  legatee.  If, 
however,  any  doubt  could  remain  upon  the  first  part  of  the  will,  it  was  re- 
moved by  the  subsequent  clause,  in  which  the  annuity,  previously  charged 
upon  the  land,  was  moreover  charged  personally  upon  Thomas  Rockclifie, 
his  heirs,  executors,  and  administrators.  The  payment  of  the  debt  was  thus 
made  the  express  condition  of  the  bounty ;  and,  upon  the  ordinary  principles 
of  election,  therefore,  the  defendant  could  claim  no  benefit  under  the  will, 
unless  he  submitted  to  comply  with  all  its  requisitions.  The  codicil,  by  which 
one-half  of  the  residue  was  withdrawn  from  RockclifTe  and  given  to  the 
plaintiff*,  could  not  vary  the  construction  to  be  put  upon  the  will ;  for  it  left 
the  clause  charging  the  Wilsford  estate  exactly  as  it  stood  before,  and  made 
no  provision  for  relieving  the  devisee  from  any  portion  of  the  burden. 

Sir  Edward  Sugden,  in  reply. 


June  15. — The  Lord  Chancellor,  after  stating  the  material  parts  of  the 
will  and  codicil,  observed,  that  the  effect  of  the  two  instruments  taken  to- 

(a)  9  Vm.  447.  {h)  1  M«r.  183.    19  Vm,  509.  (e)  4  Mad.  495. 
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gether  was,  to  devise  the  estate  of  Wilsford  to  Thomas  Rockcliffe  in  fee,  and 
that  of  Willoughby  to  John  Welby  in  fee,  and  subject  to  the  pecuniary  lega- 
pies,  to  give  the  personal  property  in  equal  moieties  between  tlie  two ;  and,  at 
the  same  time,  to  charge  the  estate  of  Wilsford,  and  Thomas  Rockclifie  the 
devisee  of  that  estate,  personally,  with  the  payment  of  the  annuity  in  ques- 
tion.    His  Lordship  was  of  opinion  that,  under  these  circumstances,  it  was 

the  manifest  intention  of  the  testator,  that  the  owner  of  the  Wilsford 
[•676]    •estate  should  be  primarily  charged  with  the  burden ;  and  he  saw 

no  ground  whatever,  therefore,  for  altering  the  judgment  of  Lord 
Gifford.[l| 


Ex  PARTE  Swift,  in  thb  Mattfr  op  SwiPT.(a) 

1898 ;  Augavi  4.  V.  C. 

Order  made  apon  petition  that  part  of  a  small  sum  of  stock  bequeathed  to  an  infant  should  he  sold 
and  the  proceeds  applied  in  paying  a  debt  incurred  for  necessaries  on  his  account*  and  that, 
the  residue  of  the  stock  should  be  transferred  into  court,  and  the  dividends  paid  to  his  mother 
towards  his  maintenance. 

The  petition  of  William  Cornelius  Swift,  an  infant,  and  his  mother  Martha 
Christiana  Swift  stated,  that  the  grand  father  of  the  infant  had  bequeathed  him 
a  sum  of  200/.  stock,  which  was  secured  to  the  testator  by  the  bond  of  his 
son,  the  father  of  the  infant,  together  with  all  the  interest  that  might  be  due 
upon  the  bond  at  the  time  of  the  testator's  decease  ;  that  the  will  was  duly 
proved  in  December,  1820 :  that  the  infant's  father  became  insolvent,  and,  in 
February,  1827,  conveyed  his  estates  to  trustees,  to  be  sold  for  the  benefit  of 
such  of  his  creditors  as  should  execute  the  trust  deed  ;  that  the  estates  were 
sold  accordingly,  and  that  the  creditors  who  joined  (including  among  others 
the  executrix  of  the  grand  father's  will,)  received  out  of  the  proceeds,  a  divi- 
dend of  6s.  in  the  pound  upon  the  amount  of  their  several  debts  ;  and  that  the 
dividend  received  by  the  executrix,  on  account  of  the  bond  debt  bequeathed  to 
the  petitioner,  amounted  to  54/.  13^.,  which  sum  had  been  laid  out  in  the 
names  of  trustees  in  the  purchase  of  60/.  19^.  lid.  three  per  cent,  reduced 
bank  annuities  ;  that  the  father  of  the  infant  petitioner  had  deserted  his  family 

and  had  absconded,  leaving  his  wife  with  William  C.  Swift  and  five 
[•576]    other  children,  all  infants  "of  tender  years,  dependent  upon  her  for 

support,  and  without  any  means  of  providing  for  them,  except  by  her 
own  labor;  that  she  had  incurred  a  debt  of  8/.  10^.  for  clothing  and  necessa- 

(a)  This  and  the  following  case  are  inserted  here  in  consequence  of  their  connection  with  the 
■object  considered  in  Ex  parte  Knott,  in  the  matter  0/  England,  ante,  p.  499. 

[1]  Where  land  is  devistd,  provided  the  devisee  pay  the  legacies  mentioned  in  the  will,  if  he  ac« 
cept  the  devise,  he  hecomes  personally  liable  for  the  legacies ;  but  they  are,  notwithstanding  such 
penoiial  liability,  an  equitable  charge  .upon  the  estate  devised.    Bir dealt  v.  Hewlett,  1  Paige,  33. 
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ries  on  account  of  her  son  William  C.  Swift,  who  had  no  other  fortune  than 
his  grandfather's  legacy,  and  no  means  of  discharging  the  debt,  his  only  regu- 
lar income  being  a  salary  of  1  &s.  a  week.  The  petition  prayed  that  a  sufficient 
part  of  the  60/.  19^.  1  Irf  reduced  annuities  to  discharge  the  said  debt,  and  the 
costs  of  the  application,  might  be  sold,  and  that  the  residue  might  be  trans 
ferred  into  the  name  of  the  accountant  general,  and  the  dividends  as  they 
became  due,  paid  to  the  petitioner  Martha  C.  Swift,  for  the  maintenance  of 
the  other  petitioner,  her  son. 

The  trustees  were  served  with  the  petition,  but  did  not  appear. 

Mr.  Rogers  for  the  petitioners. 

The  Vice-Chancellor  made  the  order. 


•Ex  PARTE  Chambers,  in  the  Matter  of  Chambers.        [•S??] 

1839;  June  18.     L.  C. 

Older  made  upon  petition,  that  execatora  should  be  at  liberty  to  apply  certain  amall  auinfl,  part 
of  the  capital  of  the  residuary  shares  bequeathed  by  a  father  to  his  infant  children,  towards 
their  maintenance,  education,  and  advancement,  though  the  shares  did  not  vest  till  the  ciiil 
dren  came  of  age 

This  was  the  petition  of  Frances  Ann  Chambers,  Elizabeth  Chambers, 
Charlotte  M.  Chambers,  Emma  Chambers,  and  Robert  W.  Chambers,  who 
were  the  infant  children  of  John  Chambers,  deceased,  and  were  of  the  re* 
spective  ages  of  seventeen,  sixteen,  fifteen,  fourteen,  and  eleven  years. 

The  will  of  John  Chambers,  of  Orion,  farmer,  charged  certain  real 
estates  (thereby  devised  to  his  son  Andrew,)  with  a  legacy  of  150/.  to  his 
son,  the  petitioner  Robert  W.  Chambers,  and  with  legacies  of  100/.  each  to 
the  other  petitioners,  his  daughters,  which  sums  were  to  be  paid  to  them 
respectively  on  their  severally  attaining  the  age  of  twenty-one,  or  being  mar- 
ried  with  the  consent  and  approbation  of  his  executors,  which  ever  should 
first  happen.  The  testator  further  charged  the  devised  estates  with  the  pay- 
ment of  interest  at  four  per  cent,  upon  each  of  the  aforesaid  sums  from  the 
time  of  his  decease  until  they  should  become  payable  ;  and  he  directed  the 
interest  to  be  applied  in  the  mean  time  towards  the  maintenance,  education, 
and  bringing  up  of  the  several  parties  entitled  to  the  principal  money.  All 
the  rest  and  residue  of  his  personal  estate  he  gave  to  two  trustees  (whom 
he  also  named  his  executors  and  the  guardians  of  his  children,)  upon  trust 
for  his  infant  children,  the  petitioners,  at  twenty-one,  or  marriage  with  such 
consent  as  aforesaid,  with  benefit  of  survivorship  and  accruer,  and  he  directed 
that  their  respective  shares  of  such  residue,  which,  in  the  case  of 
the  daughters,,  were  *to  be  one-third  less  than  that  allotted  to  the  t*578] 
son,  should  be  laid  out  and  remain  at  interest  till  they  became  seve* 
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rally  payable,  and  should  be  subject  to  the  like  proviso  with  respect  to  the 
application  of  the  interest  in  the  mean  while,  as  the  will  declared  relative  to 
the  charges  upon  the  devised  estates.  The  will  then  contained  the  follow- 
ing clause  : — "  And  I  hereby  give  full  power  and  authority  to  my  said  exe- 
cutors and  trustees,  from  time  to  time,  to  advance  such  sum  or  sums  of 
money  as  they,  or  the  survivor  of  them  shall  think  necessary,  out  of  the 
portion  or  portions  to  which  such  children  shall  be  entitled  as  aforesaid,  to 
pay  for  an  apprentice  fee,  or  otherwise,  in  the  discretion  of  my  said  execu- 
tors, or  the  survivor  of  them,  for  the  advancement  in  life  of  any  of  my  said 
children  during  their  respective  minorities,  and  to  deduct  the  money  so  ad- 
vanced out  of  the  principal  money  to  which  such  child  or  children  may  re- 
spectively be  entitled  under  this  my  will.*'  The  testator  died  in  June,  1829» 
and  his  will  was  proved  by  the  executors  in  January,  1829. 

The  petition,  after  setting  forth  these  facts,  stated,  that  the  mother  of  the 
petitioners  was  dead,  and  that  the  petitioners  were  left  wholly  unprovided 
for,  and  had  no  property,  except  what  they  might  become  entitled  to  by  vir- 
tue of  their  father's  will ;  that  their  shares  in  their  father^s  residuary  per- 
sonal estate,  over  and  above  the  sums  charged  upon  the  land  in  their  favor^ 
were  estimated  to  amount  to  about  300/.  to  the  son  Robert  W.  Chambers, 
and  to  about  200/.  to  each  of  the  daughters,  the  interest  of  which  would  be 
altogether  inadequate  to  their  support  and  education.  The  prayer  was,  that 
the  guardians  of  the  petitioners,  and  executors  of  the  will,  might  be  authori- 
zed to  pay,  towards  the  advancement  in  the  world  of  the  infant  petitioners 
respectively,  the  whole  or  such  part  of  their  respective  shares  of  the 
1*579]  residue,  as  *the  said  guardians  and  executors  might  in  their  dis- 
cretion think  proper,  by  way  of  fee  or  premium  upon  placing  them 
out  as  apprentices,  or  in  their  maintenance,  education,  and  clothing. 

The  allegations  in  the  petition  were  verified  by  the  affidavit  of  one  of  the 
trustees  ;  who  farther  deposed,  and  if  he  and  his  co-trustee  were  authorized 
to  make,  at  their  discretion^  advances  of  the  kind  now  sought,  it  would,  in  his 
opinion,  greatly  assist  the  success  of  the  infants  in  life  ;  and  that,  unless,  such 
authority  was  given,  he  did  not  know  how  they  were  to  gain  a  livelihood, 
without  accepting  menial  situations,  or  applying  for  parochial  relief. 

Mr.  W,  Lee,  who  appeared  in  support  of  the  petitioni  submitted,  that 
where  the  legacies,  left  by  a  parent  to  his  infant  children,  are  so  small  that 
the  interest,  till  the  infants  came  of  age,  would  go  but  a  little  way  towards 
their  maintenance  and  education,  whereas  the  principal  might  be  most  use- 
fully applied  before  that  period  in  preparing  them  for  getting  forward  in  the 
world,  tlie  court,  for  the  sake  of  better  effectuating  the  testator's  wishes,  has 
considered  itself  at  liberty  to  break  in,  to  some  extent,  upon  the  capital ; 
Barlow  v.  Granif{a)  Franklin  v.  Green,{b)  Harvey  v.  Harvey^{c)  Ex  parte 

(a)  1  Vern.  355.  (5)  2  Vera.  137.  (e)  S  P.  Wnu.  SI. 
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Greenf{a)  Ex  porle  Swift  ;{b)  and  it  would  be  more  especially  disposed  to 
do  so  in  the  present  instance,  where  some  discretionary  power  for  the  advance- 
ment of  the  infants  was  already  expressly  vested  in  the  trustees.  These 
children  would  start  in  life  with  better  prospects  of  success,  if,  on 
coming  of  age,  they  had  ^obtained  the  advantage  ot  a  good  educa-  [*580] 
tion,  and  had  each  100/.  in  their  pockets,  than  they  could  do,  though 
possessed  of  thrice  that  sum,  if  their  minds  had  been  left  till  then  without 
disciplifie  or  instruction.  The  language  of  Lord  Keeper  North  was,  that, 
'*  the  money  laid  out  in  the  child's  education  was  most  advantageous  and 
beneficial  for  the  infant ;  and,  therefore,  he  should  make  no  scruple  of  break- 
ing into  the  principal,  where  so  small  a  sum  was  devised  that  the  interest 
thereof  would  not  suffice  to  give  the  legatee  a  competent  maintenance  and 
education."(c)  It  was  not  necessary  that  a  bill  should  be  filed,  or  even 
a  reference  be  directed  ;  Ea  parte  Green.  Speaking  of  applications  of  this 
description  by  petition,  Lord  Hardwicke  observed,  in  Ex  parte  Whitjieldf{d) 
"  that  it  might  be  an  inducement  to  persons  of  worth  to  accept  of  the  guar- 
dianship, when  they  have  the  sanction  of  this  court  for  any  thing  they  do  on 
account  of  maintenance,  which  otherwise  would  be  at  their  own  peril,  and 
likewise  of  use  in  saving  the  expense  of  a  suit  to  an  infant's  estate." 

The  Lord  Chancellor,  after  some  hesitation,  made  an  order  that  the 
executors  and  guardians  might  be  at  liberty  to  pay  out  of  the  respective 
shares  of  the  petitioners  in  their  father's  residuary  estate,  the  sum  of  25/.  on 
account  of  Robert  W.  Chambers,  and  20/.  on  account  of  each  of  the  female^ 
petitioners,  towards  their  maintenance,  education,  and  advancement  in  the 
world.[l] 

(a)  1  J.  W.  253.    Most  of  the  other  cases  on  the  subject  are  mentioned  in  the  note  to  1  Vem. 
255,  3d  edit. 

(6)  Ante,  p.  575.  (c)  1  Vem.  255.  (d)  2  Atk.  316. 

[1]  As  to  granting  orders  without  a  reference,  on  ex  parte  application,  where  the  property  is 
small,  see  Ex  parte  Farrow ,  ante,  112.    Payne  v.  Loto,  ante,  223. 
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boLLi.— 1830 ;  May  36,  Jane  12. 

Wherever  the  general  description  of  children  in  a  will  would  include  legitimate  children,  it  can* 

not  abo  be  extended  te  illegitimate  ehildfen. 
A  tMtotor  devlwda  UttNhold  in  trwt  fur  hit  <'grwideUld,  BUaabetli,  Che  only  ranrlving  cMM  of 

hii  aon  WUiiam/*  and  gave  the  leadue  of  his  propertyv  alUr  the  doath  of  his  wife  and  daqghter. 

to  all  the  children  of  his  sons  James  and  William,  and  of  his  dai4ghter  Sarah,  in  equal  shares  \ 

Elizabeth  was  illegitimate,  and  William  had  no  other  child :  Held, 
That  Efizabeth  did  not  take  any  share  of  the  residae. 

Th6  ^ill  of  John  MoIIard,  dated  in  1810,  contained,  among  other  bequests, 
the  following: — "I  give  and  bequeath  unto  my  son,  James  Mollard,  his 
executors  and  administrators,  all  that  my  other  messuage,  tenement,  or 
dwelling  house  and  premises,  with  their  appurtenances,  at  Knightsbridge 
aforesaid,  and  held  by  me  under  the  said  lease,  and  now  let  to  Richard 
Davis,  bricklayer ;  to  hold  to  my  son,  James  Mollard,  his  executors  or  ad- 
ministrators, for  and  during  all  the  remainder  of  my  term,  estate,  and  in- 
terest therein ;   in  trust,  nevertheless,  that  he,  my  said  son  James  Mollard, 

his  executors  or  administrators,  do  and  shall,  from  the  quarter  day 
[•582]    next  after  my  decease,  receive  and   take  the  rent  ♦thereof,  and,  after 

and  subject  to  the  paying  the  proportionable  part  of  the  reserved  rent 
to  the  ground  landlord  thereof,  fine  and  fees  of  renewal,  and  charges  and 
expenses  of  keeping  the  said  premises  in  tenantable  repair,  pay,  apply  and 
dispose  of  the  net  clear  surplus  or  residue  of  such  rent,  or  any  improved  rent 
thereof,  for  and  towards  the  support  and  maintenance  of  my  grand  child, 
Elizabetli  Mollard,  the  now  only  surviving  child  of  my  son,  William  Mollard, 
until  she  shall  attain  the  age  of  twenty-one  years,  or  day  of  marriage  ;  such 
marriage  being  with  the  privity  and  consent  of  my  said  son  James  Mollard, 
his  executors  or  administrators,  and  not  otherwise ;  when  I  give  and  bequeath 
the  then  term  of  years,  estate,  and  interest  in  my  said  lease,  or  any  renewed 
lease  thereof,  and  the  renewed  lease  thereof,  and  the  messuage  and  premiseii 
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thereby  demised,  tiiito  my  said  grand  daughter,  the  said  Elizabeth  MoUard, 
her  execiitore,  administrators,  and  assigns  (subject  as  aforesaid,)  she  or  they 
giving  and  executini;  to  my  executors  a  release  and  discharge  on  giving  up 
the  possession  thereof;  when  I  will  order  and  direct  the  said  James  Mollard, 
his  executors  or  administrators,  to  assign  such  lease  and  premises  unto  my 
said  grand  daughter,  or  as  she,  in  case  of  her  marriage  with  such  consent  as 
aforesaid,  shall  then  direct  or  appoint,  but  for  her  own  sole  use  and  benefiu" 
He  disposed  of  the  residue  of  his  estate  in  tlie  following  words  : — ^^  And  as 
to  all  the  rest,  residue  and  remainder  of  my  real  estate,  whether  in  possession, 
remainder  or  expectancy,  I  give  and  devise  the  same  unto  my  said  wife, 
Elizabeth  Mollard,  and  her  assigns,  for  and  during  the  term  of  her  life  ;  and 
from  and  after  her  decease,  then  I  give  and  bequeath  the  same,  together 
with  the  general  residue  of  my  leasehold  and  personal  estate,  chattels  and 
other  effects  whatsoever  and  wheresoever,  moneys,  and  securities  for  money 
and  debts  of  every  kind,  not  hereinbefore  by  me  given  and  bequeathed 
absolutely  or  in  trust  *}n  manner  aforesaid,  to  and  for  the  sole  use  and  [*583] 
behoof  and  benefit  of  my  said  daughter,  Mary  Bagley,  to  hold  to 
her  and  her  assigns  for  and  during  her  life  ;  and  from  and  after  her  decease 
I  give,  devise,  and  bequeath  the  same  and  every  part  llieieof,  according  to 
the  tenor  of  such  estate,  and  my  term,  estate,  and  then  interest  therein  unto, 
among,  and  between  all  and  every  the  children  of  my  said  son,  James  Mollard, 
William  Mollard,  and  Mary  Bagley,  as  shall  be  then  living,  and  to  receive 
and  take  the  same  as  tenants  in  common,  and  not  as  joint  tenants,  their 
heirs,  executors,  administrators,  and  assigns ;  and  I  hereby  nominate  and 
appoint  my  said  son,  James  Mollard,  and  Robert  Bagley  guardians  to  all  and 
every  my  said  grand  children  during  their  respective  minorities,  or  until  their 
marriages  with  such  consent  as  aforesaid." 

The.  testator  died  in  1811,  leaving  two  sons,  James  Mollard  and  William 
Mollard,  and  one  daughter,  Mary  Bagley,  him  surviving. 

Elizabeth  Mollard,  nam^d  in  the  will,  was  an  illegitimate  child  of  William. 
In  1794,  after  her  birth,  he  intermarried  with  her  mother,  and  had  subsequent- 
ly two  sons,  both  of  whom  died  in  1810.  He  never  had  any  other  legitimate 
issue.  James  Mollard,  the  son,  had  three  illegitimate  children,  but  no  logiti« 
mate  issue. 

The  question  in  the  cause  was,  whether  Elizabeth  Mollard  was  entitled  to 
a  share  of  the  residue. 

Mr.  Bethel,  for  Mary  Bagley  and  her  children.     Children  in  the  residuary 
gift  must  be  construed  legitimate  children  ;  and  the  circumstance  that 
there  are  no  legitimate  children  of  William  cannot  vary  the  •con-    [•SS*] 
Btruction.     Godfrey  v.  Davis,(a)  Cariwright  v.  Vawdfy,(b)  Kenebtl  v, 
Scraflon,{c)  Swaine  v.  Kennerley»{d)     If  William  had  legitimate  children, 
they  would  unquestionably  be  the  persons  to  take  ;  and  no  instance  can  be 

(•)6Ve>.43.  (6)5Ve0v53O.  (c)  3  East,  530.  (d)  1  Ves.  |p  B.  469. 
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found  in  which  legitimate  and  illegitimate  children  have  taken  under  the  same 
description.  *'  It  was  argued  with  great  force/'  says  Lord  £Idon,  in  Wilkiti" 
son  V.  Adam^{a)  "  that,  if  this  testator  had  lived  until  the  death  of  his  wife,  as 
he  did,  and  had  afterwards  married  Ann  Lewi^,  and  had  legitimate  children 
by  her,  those  children  must  have  taken ;  and  legitimate  and  illegitimate 
children  cannot  both  take  under  the  same  description  :  and  it  would  be  very 
difficult  to  persuade  me  that  they  can."  If  an  illegitimate  child  of  William  is 
entitled  under  this  residuary  bequest,  why  should  it  not  also  include  illegiti- 
mate children  of  James  and  Mary  ?  In  Wilkinson  t.  Adam^  the  children,  in 
whose  favor  the  devises  were  made,  were  in  substance,  though  not  in  name, 
described  in  the  will  as  illegitimate :  and  so  unequivocal  was  the  description, 
that  Lord  Eldon  observes,(&)  "  It  is  impossible  that  he  could  mean  any 
thing  but  illegitimate  children."  Here  Elizabeth  Mollard  is  not  described  as 
illegitimate  ;  and  there  is  no  allusion  in  the  will  to  any  circumstance  which 
could  even  suggest  the  notion  of  illegitimacy. 

Mr.  Girdlestone,  jun.,  for  Elizabeth  Mollard  : — In  Wilkinson  v.  Adam,  it 
was  held,  that,  under  a  devise  to  the  children  whom  the  testator  might  have 
by  Ann  Lewis,  who  was  not  his  wife,  three  natural  children  of  Ann  Lewis, 

who,  at  the  date  of  the  will,  had  acquired  the  reputation  of  being  the 
[*5S5]    testator's,  would  *take  :  and  the  ground  of  the  decision  was,  tliat  it 

appeared,  from  the  contents  of  the  will,  that  illegitimate  children  were 
the  objects  of  the  testator's  bounty.  In  the  present  case,  Elizabeth  Mollard  is 
described  as  the  grand-child  of  the  testator,  and  the  only  surviving  child  of 
William  :  and  the  testator  must  have  meant  to  include  her  among  the  children 
of  his  sons  James  and  William.  To  exclude  her  from  taking  a  share  of  the 
residue  as  a  child  of  William,  is  to  refuse  to  her  the  character  which  the  will 
expressly  gives  her.  Il  has  never  been  decided,  that  legitimate  and  illegiti- 
mate children  can  in  no  case  take  together  under  the  description  of  clyldren  ; 
and,  in  Wilkinson  v.  Adam,  the  three  common  taw  judges  inclined  strongly  to 
the  opposite  opinion.  '^  It  was  possible,"  said  they,(c)  "  that  the  testator 
might  outlive  his  wife,  and  marry  Ann  Lewis,  and  have  legitimate  children  by 
her :  the  words  of  the  devise  are  large  enough  to  include  such  children  ;  and 
there  appears  no  express  intention  to  exclude  them ;  though  probably  the 
testator  had  them  not  in  contemplation.  We  incline  to  think,  therefore,  that 
such  children  would  take  under  the  devise ;  but  the  conclusion  drawn  from 
thence,  that,  under  the  circumstances  of  this  case,  the  illegitimate  children 
cannot  take  with  them,  is  not,  as  we  think,  well  founded.  We  think  that  the 
illegitimate  children  take,  because  they  were  clearly  meant ;  and  that  if  legi- 
timate children  of  the  description  above  mentioned  would  also  take,  it  is 
because  the  words  are  large  enough  to  reach  them,  and  the  testator  expressed 
no  intention  to  exclude  them,  though  he  did  not  cputemplate  their  existence." 

(a)  1  Yes.  &  B.  468.  C^)  1  YeB.  Sl  B.  469.  (c)  1  Yea.  4b  fi.  454. 
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They  then  proceed  to  comment  at  considerable  length  on  the  capes  which  had 
been  referred  to  in  the  argument  as  establishing  a  contrary  doctrine. 

^Mr.  Girdlestone^  sen.,  for  other  defendants.  *  [•586] 

June  12. — ^The  Master  op  the  Rolls  : — The  testator  John  MoUard,  having 
three  children  living,  namely,  James  Mollard,  William  Mollard,  and  Mary 
Bagley,  bequeathed  a  leasehold  house  to  his  son  James  MoUard,  in  trust  for 
his  grand  child  Elizabeth  Mollard,  whom  he  described  as  the  then  only  sur- 
viving child  of  his  son  William  Mollard;  and  he  concluded  his  will  by  a  re- 
siduary bequest  to  all  and  every  the  children  of  his  sons  James  Mollard, 
William  Mollard,  and  his  daughter  Sarah  Bagley.  Elizabeth  Mollard,  the 
grand  child,  was  illegitimate ;  and  the  question  in  the  cause  is,  whether  she 
was  entitled  to  a  share  under  the  residuary  gift  ? 

In  the  case  of  Wilkinson  v.  Adam^  the  common  law  judges,  who  assisted 
Lord  Eldon,  seem  to  have  entertained  an  opinion  that  illegitimate  children, 
who  were  described  in  the  will,  might  take  jointly  with  legitimate  children, 
under  the  general  description  of  children  ;  but  Lord  Eldon  was  plainly  not  of 
that  opinion  ;  and  I  entirely  concur  with  him  in  thinking,  that,  whenever  the 
general  description  of  children  will  include  legitimate  children,  it  cannot  also 
be  extended  to  illegitimate  children.  In  Wilkinson  v.  Adam^  tlie  illegiti- 
mate children  were  described  to  be  illegitimate  in  the  will,  which  is  not  the 
case  with  respect  to  Elizabeth  Mollard.  But  I  am  of  opinion  that  this  circum- 
stance makes  no  difference  in  the  case. 

I  must  declare  that  Elizabeth  Mollard  is  not  entitled  to  a  share  of  the 
residue.(a)  [1] 

(a)  HarruY,  Lloyd,  1  Turn.  &  Rius.  310. 

[1]  Where  there  are  le^timate  children  in  existence  at  the  time  ofmakingr  the  will,  so  as  to  satis- 
fy the  words  of  the  devise  or  heqaest  in  their  primary  sense,  an  illegitimate  child  cannot  take  under 
a  general  devise  or  bequest  to  children,  as  a  class,  unless  there  is  something  else  appearing  in  the 
will  to  show  that  the  testator  intended  to  include  others  besides  legitimate  children.  CoUitis  v.  Hoxie, 
9  Paige,  81.  A  testatrix  gave  a  share  of  her  residuary  estate  to  the  children  of  Mary  Gladman  de- 
ceased. Mary  Gladman  left  two  children,  one  legitimate,  the  other  illegitimate.  Evidence  was 
admitted  to  prove  that  the  illegitimate  child  had  acquired  the  reputation  of  being  the  child  of  Mary 
Gladman,  that  the  testatrix  well  knew  that  fact,  and  that  Mary  Gladman  left  only  those  two  child- 
ren, out  V.  Shelley,  2  Russ.  &,  M.  336.  In  that  case  Leach,  M.  R.  said :  *<  The  question  in  cases 
of  this  sort  Is  a  qnesUon  of  intention.  Prima  facie,  the  term  children  is  intended  to  mean  legitimate 
children ;  and  if  there  are  legitimate  children,  or  if  it  be  possible  that  there  should  be  legitimate 
children  of  the  person  named,  no  illegritimate  child  can  take  under  the  description  of  children." 
'*  Considering,  then,  that  *  children'  is  an  ambiguous  term,  which  may  mean  legitimate  child  or  il- 
legitimate children  who  bare  acquired  the  reputation  of  being  children  ;  and  assuming  that  if  there 
are,  or  by  any  posubility  may  be,  legitimate  children  to  satisfy  the  expression,  no  illegitimate  child 
can  take  together  with  the  legitimate  children.  I  think  the  evidence  admissible  in  this  case ; 
and  the  evidence  being  admitted,  demonstrates  that  the  testatrix  did  mean  to  include  the  defend- 
ant Charlotte  Shelley  under  the  expression  of  '  the  children  of  the  late  Mary  Gladman.' "  In  an 
eariier  case,  Mr.  Ch.  Walworth  observed,  <*  I  have  looked  into  the  several  cases  which  were  refer- 
ed  to  on  the  argument,  and  find  nothing  which  places  wills  made  in  favor  of  natural  children  on  a 
different  fooUng,  as  to  constructioni  from  those  made  in  favor  of  other  persons.    Aa  a  general  mloi 
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[•587]  •  •Saberton  v.  Skeels.[I] 

1830 ;  June  13. 

The  words  \*  personal  representatives"  are  to  be  nndexstood  in  the  ordinary  sense  of  ezecntors  and 
administrators,  unless  contiotled  by  the  oontozt  of  the  will. 

The  testator  Thomds  Skeels,  by  his  will  gave  to  each  of  his  daughierd  the 
gum  of  1000/.,  which  he  directed  to  be  settled  ifi  manner  thereinafter  mcn- 

a  devise  to  children  without  any  other  doseription,  meHns  legitimate  children ;  and  if  the  testator 
has  such  children,  parol  evidence  cannot  be  received  to  show  that  a  diflbtent  dan  of  persons  w«s  ia*- 
tended.  But  in  this  case,  as  in  all  othen,  it  is  proper  to  look  into  oircnmstaaees  dekorM  the  WiUi 
to  see  whether  there  are  auy  persons  answeringr  the  d<)scriplion  of  the  legatees  in  the  legal  sense  of 
the  term,  and  if  it  appears  there  are  no  such  persons,  it  is  then  allowable  to  prove  the  situation  of 
the  testator's  family,  to  enaUe  the  ooorl  to  ascertain  who  were  intended  by  the  teiitator  as  the  ob- 
jects of  his  bounty."  Gardner  v.  Heyer,  2  Paige,  11, 14.  A  married  woman  having  severel  legi- 
timate children,  and  one  illegitimate  child,  and  being  separated  ftom  her  husband,  and  eweinU 
with  a  second  illegitimate  child,  appointed  a  fund  to  her  illegitimate  child  then  bom,  reserving  It 
power  of  revocation,  as  to  a  moiety  in  favor  of  any  after  bom  children  she  might  have  bom  of  her 
body.  After  the  birth  of  the  second  illegitimate  child,  she  revoked  the  appointment  of  the  moiety, 
and  appointed  the  entire  fund  between  the  two  illegitimate  children ;  and  it  was  held  that  the 
after  bora  children  for  whose  benefit  the  revocation  might  be  made,  most  be  taken,  in  the  ]nimary 
and  legal  sense,  as  applying  to  legitimate  children  only, — ^that,  therefore,  the  second  illegitimate 
child  was  not  an  object  of  the  reserved  power,  and  could  not  take  under  the  latter  appointment. 
Wigram  V.  C.  said:  **  It  has  been  insisted,  in  argument,  that  the  after  bora  illegitimate  [children] 
of  a  woman  are  capable  of  taking  from  their  mother  an  interest,  in  the  character  of  children,  id 
cases  where  such  children  of  a  man  could  not  take  any  interest  in  that  character.  What  the  do^^ 
cision  ought  to  be  in  a  case  where  that  argument  applies,  I  am  not  called  npon  to  give  any  opinion  ; 
but  if  I  wanted  authorities  to  show  that  with  reference  to  the  children  of  females  as  well  as  those 
of  males,  the  word  *  child,'  uncontrolled  by  the  facts,  and  unexplained  by  the  context  of  the  deed 
or  will,  must  have  its  primary  and  legal  meaning,  I  should  have  no  <fifficuUy  in  finding  them  "^- 
**  The  word  *  child'  has  often  been  construed  in  two  different  senses  in  the  same  instrament  If  a 
gift  were  made  td  the  children  of  A.  now  living — if  A.  had  none  but  illegitimate  children,  and  they 
had  acquired  by  reputation  the  character  of  his  children,  they  would  no  doubt  take  under  the  gift ; 
and  a  bequest  by  the  same  will  to  the  after  bom  children  of  A.  would  be  satisfied  by  construing  the 
word '  chiki'  in  its  proper  sense,  and  in  the  latter  bequest  illegitimate  children  would  take  no  interest. 
Ft  azer  v.  Pigott,  1  You.  3.54,  is  not  the  only  decision  on  that  point.  In  the  argument  of  this  case 
I  have  called  on  the  counsel  for  the  plaintiffi  to  show  me  that  I  have  any  right  to  suppose  that 
other  than  legitimate  after  born  children  were  intended.  It  does  not  appear  to  me  that  the  words 
*  bom  of  her  body,  but  not  otherwise,'  add  anything  to  the  effect  of  the  word  *  child.'  They  leave 
the  legal  interpretation  uncontrolled.  The  cases  all  decide  that  the  w  jrd  *  child,'  taken  timpliei' 
ier,  means  a  legitimate  child  only,  unless  there  are  any  woids  by  which  that  sense  may  be  con- 
troverted, or  anything  in  the  context  showing  that  the  word  is  intended  to  be  used  in  a  secondary 
sense,  or  some  extrinsic  facts  and  circumstances,  which  show  that  the  word  '  child'  could  not 
have  been  used  in  its  only  proper  sense.  In  this  case,  it  does  not  appear  to  me  that  there  is  any- 
thing on  the  face  of  the  instrument  to  divert  the  expression  from  its  proper  meaning."  Dover  ▼. 
JUf3f9nderf  2  Hare,  275.  The  plaintiff  had  made  a  settlement  of  personalty  npon  H.  and  M.,  his 
daughters  by  L.  W.  (with  whom  he  was  never  married,)  and  all  other  the  children  he  might  there- 
after haVe  by  her,  and  in  case  they  should  all  die  under  twenty-five,  in  tmst  for  the  settlor,  his  ex- 
eentois,  dec.  H.  and  M.  died  under  twenty-five,  but  there  were  other  children  born  after  the  execu- 
tion t»f  the  settlement,  who  claimed  the  fund.  The  Vice-Chancellor  (Knight  Bruce,)  decreed  that 
the  fund  should  be  transferred  to  the  plaintiC  Wilkinwn  v.  Wilkineen  1  Yon.  dt  Coll.  C.  C.  657.  A 

[1]  S.C.Taml.383. 
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lioned  ;  and  he  then  directed  the  settletnent  in  the  following  words  :-^*'  And 
a»  to  the  said  several  sums  of  lOOOh  so  to  he  settled,  I  do  hereby  direct  thai 
each  sum  of  1000/.  so  belonging  to  each  be  invested  in  the  funds,  in  the 
names  of  my  said  trustees  and  the  daughter  entitled  to  the  same^  or  shall,  in 
the  same  names,  be  put  out  on  real  security,  the  interest  thereof  to  be  paid  to 
the  daughter  entitled  to  the  same,  for  which  her  receipt  alone  shall  be  suffi- 
cient, and  which  shall  not  be  subject  to  the  debts  or  control  of  any  husband 
she  may  have,  and  shall,  after  her  death,  pass  and  be  subject  according  to  any 
will  o€  disposition  she  may  under  her  hand  and  seal  make  thereof,  and  for 
want  thereof,  shall  go  to  her  personal  representatives  ;  and  if  the  daughter  so 
entitled  to  the  said  sum  of  1000/.  shall  at  any  time  choose  to  sink  the  same, 
or  any  part  or  parts  thereof  in  tlie  purchase  of  one  or  more  annuities  for  her 
own  life,  in  like  manner  payable  to  her  for  her  sole  use,  and  not  subject  to 
the  debts  of  her  husband,  my  said  trustees,  together  with  such  daughter,  are 
hereby  authorized  and  required  to  invest  the  same  accordingly  on  government 
or  .good  real  security,  but  not  otherwise." 

The  plaintiff  was  the  husband  of  one  of  the  daughters,  who  had  died  leav- 
ing children  ;  and  the  wife  having  made  no  appointment  of  the  1000/.  by  will 
or  otherwise,  the  plaintiff  took  out  administration  to  her,  and  claimed  to  be 
entitled  to  the  1000/. 

*Mr.  Tinney,  Mr.  Preston,  and  Mr.  Cockerell,  for  the  plaintiff.  [*588] 

Mr.  Lynch,  for  the  children. 

Mr.  Bickersteth,  for  other  defendants. 

The  argument  for  the  plaintiff  was,  that  *'  personal  representatives"  was 
synonymous  witli  "executors  and  adminiatrators,"  and  gave  the  daughter  an 
absolute  interest ;  that  this  interest  was  not  displaced  by  the  power  of  ap- 
pointment, which  had  not  been  exercised ;  and,  consequently,  that  the  hus- 
band was  entitled  as  administrator  to  his  wife ;  or  if  it  should  be  held  that 
the  personal  representatives  of  the  wife  were  to  take  as  purchasers,  tlie 
husband  alone  sustained  the  character  of  personal  representative ;  in  that 
character  he  would  take  the  fund  as  a  purchaser  ;  and  there  was  no  principle 
of  law  on  which  he  could  be  held  to  be  a  trustee  for  the  children. 

On  t>ebalf  of  the  children,  it  was  argued,  contra,  that  the  words  could  not 
be  considered  to  vest  in  the  wife  an  absolute  interest  in  the  fund,  because 
such  an  interest  was  inconsistent  with  the  total  exclusion  of  the  marital  right 
of  the  husband  :  that  the  express  authority  given  to  the  wife  to  sink  the  prin- 
cipal in  the  purchase  of  an  annuity  for  her  life  would  have  been  unnecessary,  if 
the  corpus  of  the  legacy  bad  vested  in  her  absolutely  ;  that,  the  legacy  being 
given  to  the  separate  use  of  the  wife  for  life,  remainder  to  such  person  as  she 
inight  appoint,  remainder 'to  her  personal  representatives,  whoever  took  as 
personal  representative  could  take  only  as  a  purchaser ;  that  there  was  a  numi- 

9atQnl  child  can  have  no  guardian  except  by  the  appointment  of  the  court ;  but  the  teatator,  the 
reputed  father,  having  named  hia  eaeontor  the  guardian,  the  Lord  Chancellor  (Hart,)  made  tht 
appointment  of  thepenwo  named,  without  a  referenoe  to  the  master.    Barry  v.  Ba-  ry  1  MoU.  313. 
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fest  intention  to  exclude  the  husband  ;  and  that  the  next  of  kin  must  have  been 
those  whom  the  testator  meant  to  designate  by  the  words  "  personal  represen- 
tatives." 
[*689]  •The  following  authorities  were  cited  : — Price  v.  Strange,(a) 
Evans  v.  Charles, (b)  Bridge  v.  AbboU(c)  Jennings  v.  Gallimore,(d) 
Longy.  Blackallj(e)  Anderson  r.  Dawson,(g)  Bailey  v.  Wright,{h)  Ripley 
V.  Waterwartk,{i)  Wellman  v.  Bowringy{k)  Garrick  v.  Lord  Camden.{l) 

The  Master  op  the  Rolls  : — All  words  are  to  be  understood  in  their  or- 
dinary sense,  unless  controlled  by  the  context  of  the  will.[l]  The  ordinary 
sense  of  the  words  '^  personal  representatives"  is,  executors  and  administrators; 
and  the  substitution  of  these  words  for  '^  personal  representatives"  would  vest 
an  absolute  interest  in  the  wife.  I  find  in  this  will  nothing  to  control  this  ordi- 
nary sense  :  on  the  contrary,  it  is  forfeited  by  the  power  given  to  invest  the 
lOOQ/.  in  the  purchase  of  an  annuity  for  the  life  of  the  wife,  which  manifests 
that  she  was  the  sole  object  of  the  testator's  intention  ;  and  the  interest  thus 
vested  in  the  wife  belongs  to  the  plaintiff,  as  her  husband  and  adminislrator.{2j 

(a)  6  Mad.  159.  (ft)  1  Anst.  128.  (c)  3  Bro.  C.  C.  224.  (J)  3  Ves.  146. 

(«)  3  Vc8. 486.  (g)  15  Ves.  532.  (h)  18  Ves.  49. 

(0  7  Ves.  425.  (k)  2  Russ.  374.  (0  14  Ves.  372. 

[1]  Vide  Mounsey  y.  Blamire,  4  Ross.  384.  Whatford  y.  Moore,  3  Myl.  &  Cr.  290.  Roo9ei>eU 
y.  Tkurman,  1  Johns.  Ch.  Rep.  228.  Moffatt  y.  CarrotD,  7  Paige,  328.  In  the  matter  of  HMett, 
8  Paige,  376.  Tawney  y.  Ward,  1  Beav.  567.  Vavghan  y.  Marquis  of  Headfort,  10  Sim.  641. 
Parker  y.  Marehant,  1  Yo.  &  Coil.  C.  C.  300,  303. 

[2]  A  testatrix  gaye  real  and  personal  estate  to  trustees  in  trust  for  M.  K.  for  life,  with  remainder 
as  she  should  appoint ;  and  in  default  of  appointment,  in  truat  to  conyey  the  real  estate  to  or 
amongst  such  person  or  peraons  as  would  be  the  personal  repreoeniatiteo  of  M.  K.  M.  K.  ap- 
pointed only  a  part  of  the  personal  estate.  The  next  of  kin,  and  not  the  executors,  were  held  to 
be  entitled  to  the  unappointed  part  of  the  personal  estate.  Baines  v.  Ottey,  1  Myl.  Sl  K.  465.  As 
to  the  term  legal  representatives — ^the  testator  gave  450/.  to  trustees  their  executors,  &c.  in  trust 
for  his  son  for  life,  and  after  his  son's  decease,  to  pay  thereout  two  legacies  of  lOOl.  each  to  two  of 
his  daughters,  and  to  pay  the  residae  to  the  legal  representatives  of  the  son :  and  he  gave  the 
residae  of  his  penonal  estate  to  his  son,  his  executor,  Slc.  ;  it  was  held  on  the  construction  of  the 
will  that  the  words  legal  representatives  meant  next  of  kin.  Walter  y.  Makin,  6  Sim.  148  ;  and 
see  Cotton  v.  Cotton,  2  Beav.  67.  So,  iu  Drake  v.  Pell,  3  Edw.  Ch.  Rep.  270,  M'Goun,  V.  C. 
said  : — "  With  respect  to  the  words  *  legal  representatives,*  if  the  property  transmitted  be  penonal 
estate,  the  persons  designated  by,  and  answering  to  this  description  are  those  who,  by  the  statute 
of  distributions,  are  known  by  the  next  of  kin,  and  not  the  exeenton  or  administrators  of  a  de- 
ceased child.  The  testator  doubtless  meant  those  who  should  take  beneficially  to  themselves  as 
owners,  and  not  in  a  mere  official  or  representative  capacity  in  the  right  of  the  deceased  child. 
Here  executors  or  administrators  are  excluded  ;  and  though  the  property  may  be  personal,  and  they 
in  one  sense,  may  answer  to  the  description  of  legal  representatives,  they  are  not  in  this  case  the 
persons  mtended."  The  word  **  representatives"  in  a  will  was  construed  to  mean  «  descendants," 
the  context  requiring  it.  Styth  v.  Munro,  6  Sim.  49.  As  to  the  construction  of  the  word  "  heir/* 
in  a  will  of  personalty,  see  Gittings  v.  MDermott,  2  Myl.  Sc  K.  70.  Mounsey  v.  Blamire,  4  Russ. 
384.  Wright  v.  Methodist  Church,  1  Hoff.  Ch.  Rep.  212.  The  term  "  devisee"  was  construed  to 
mean  "  legatee,"  hi  Coope  v.  Banning,  1  Sim.  &  Stu.  531.     All  cases  of  this  description  must 

neceaarily  depend  a|x>n  the  langnage  of  the  will  itself ;  and  it  is  well  observed  by  Mr.  J.  Story ; 

*'  It  is  now  admitted  to  be  established,  as  the  general  rule,  that  the  intention  of  the  testator  is  the 
pole  star  to  direct  the  court  iu  the  construction  of  wills,  and  that  technical  words  and  set  phrases 
are  controlled  by,  and  do  not  control  that  intention,  when  cleariy  expresse-d,  or  positively  as- 
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♦Wilson  t;.  Halliley.  [•590] 

Rolls.— 1830 ;  June  12,  14. 

Whether  a  sum  directed  to  be  raised  out  of  the  rents  and  profits  of  a  real  estate  is  to  be  raised  by 
annual  rents  and  profits,  or  by  sale  or  mortgage,  is  a  question  of  intention,  to  be  collected  from 
the  context  of  the  will,  and  from  the  pniposee  to  which  the  money  is  to  be  applied 

The  will  of  the  testator,  Benjamin  Wilson,  contained,  inter  alia^  the  fol- 
lowing bequests  :-^"  I  give,  devise,  and  bequeath  unto  my  good  friends 
Richard  Tinker,  John  Halliley,  and  Thomas  Todd,  whom  I  hereby  appoint 
joint  executors  of  this  my  will,  and  their  heirs,  upon  the  trusts  nevertheless, 
and  to  and  for  the  ends  and  purposes  hereinafter  expressed  and  declared,  that 
is  to  say,  upon  trust  that  they,  the  said  John  Halliley,  and  Richard  Tinker, 
and  Thomas  Todd,  or  the  survivors  or  survivor  of  them,  or  the  heirs  of  such 
survivor,  shall,  and  do,  as  soon  as  conveniently  may  be  after  my  decease,  dis- 
pose  of,  collect,  get  in,  and  convert  into  money,  all  my  personal  estate  and 
effects  ;  and  also  shall  and  do,  at  such  time  as  to  them  or  him  shall  seem  most 
proper,  sell  and  dispose  of  all  and  every  my  shares,  estate,  and  interest  in  the 
Huddersfield  Canal  for  the  best  and  utmost  price  that  can  be  had  or  gotten 
for  the  same,  and  on  payment  of  the  purchase  money,  to  sign  and  give  pro- 
per, valid,  and  effectual  receipts,  and  other  discharges  and  acquittances  for 
the  same ;  and  by  all  lawful  ways  and  means,  to  convey  the  said  shares, 
estate,  and  interest  unto  the  purchaser  or  purchasers  thereof,  and  with  and 
out  of  the  moneys  to  arise  and  be  gotten  in,  by  the  means  aforesaid  or  other- 
wise, under  or  by  virtue  of  this  my  will,  and  the  rents,  issues,  and  profits  of 
my  said  real  estates,  and  every  of  them,  and  every  part  thereof,  in  trust,  in 
the  first  place,  to  pay  the  said  legacy  or  sum  of  50Z.  by  me  hereinbefore  given 

certatned.  The  consequence  is,  that  decisions  upon  particular  wills  are  of  far  less  consequence 
now,  than  they  formerly  were  supposed  to  be ;  unless,  indeed,  where  the  leading  provisions  are 
aUnost  identical,  and  the  facts  substantially  alike.  They  now  furnish,  not  so  much  authorities,  as 
analogies,  by  which  to  interpret  the  words  of  wills  in  new  cases."  Blagge  v.  MiUa,  1  Story's 
Rep.  445,  and  see  3  Myl.  &  Cr.  613,  n.  1.  In  Bulmer  v.  Jay,  4  Sim.  48  ;  S.  C.  3  Myl.  &  K.  19G; 
a  case  arising  under  a  marriage  settlement,  the  words  <<  executors  er  administrators  "  were  con- 
strued to  mean,  "  next  of  kin.*'  But  liosd  Lyndhurst  eyidently  disapproved  of  that  decision : 
**  Legal  or  personal  representatives,"  he  says,  "  may  mean  next  of  kin,  but  executors  or  adminis- 
trators  cannot  Therefore,  none  of  those  cases  in  which  next  of  kin  have  been  held  to  take  ex  vi 
termini,  by  the  description  of  legal  or  personal  representatives,  have  any  application  to  the  present 
The  limitation  in  this  case  being  to  the  executors  or  administrators,  it  seems  to  me,  that  it  cannot 
signify  whether  these  words  are  construed  as  words  of  limitation  or  words  of  purchase  ;  because 
on  either  supposition,  the  persons  answering  that  description  take  in  their  representative  character, 
and  then  the  fund  is  to  be  applied  and  administered  in  the  same  manner  as  any  other  assets  that 
come  to  them  in  that  character.  That  is  the  doctrine  of  all  the  cases  that  have  been  cited,  except 
that  of  Bulmer  v.  Jay,  which  stands  alone."  Daniel  v.  Dudley,  1  Phillips,  7.  S.  C.  11  Sim. 
^  163.  In  a  ease,  also  arising  under  a  marriage  settlement,  Lord  Langdale,  M.  R.  observes ;  "  cases 
have  occurred,  in  which  to  support  the  plain  intent,  the  words  *  personal  representatives,'  or  <  execu- 
tors and  administrators,'  have  been  construed  to  mean  next  of  kin ;  but  the  words  *  executors, 
administrators,  and  aseigns,'  do  not  appear  to  me  to  admit  of  this  interpretation."  Graffety  y, 
Humpage,  1  Beav.  52.     See  further  Smith  v.  DudUy,  9  Sim.  125. 
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to  my  said  wife';  and  the  said  annuity  or  yearly  rent  charge  of.  lOOl.  or  50/., 

as  the  case  may  be,  to  her  and  her  assigns  for  and  during  the  term  of 
[•591]    her  natural  life  ;  and,  in  the  next  place,  to  •pay  and  satisfy  my  funeral 

expenses,  and  all  such  debts  as  shall  be  due  and  owing  by  me  to  any 
person  or  persons  whomsoever,  by  specialty,  simple  contract,  or  otherwise 
howsoever,  at  the  time  of  my  decease,  or  which  shall  afterwards  become  due, 
and  the  interest  of  such  of  the  said  debts  as  shall  carry  interest ;  and,  in  the 
next  place,  to  levy  and  raise  out  of  the  rents  and  profits  of  my  said  real  estate 
the  sum  of  5850Z.,  and  place  the  same  out  at  interest  on  some  eligible  secu- 
rity or  securities,  and  pay  the  interest  or  proceeds  of  the  sum  of  lOOOZ.,  part 
thereof,  when  and  as  the  same  shall  be  received,  unto  my  brother,  Joseph 
Wilson,  and  his  assigns,  for  and  during  the  term  of  his  natural  life ;  and  as 
soon  as  conveniently  may  be  after  his  death,  to  call  in  the  sum  of  1000/., 
part  of  the  said  principal  sum  of  5850/.,  and  pay  the  sum  of  200/.  out  of  the 
same  unto  my  nephew  Thomas,  son  of  my  said  brother  Joseph,  and  the  re- 
maining 800/.  unto  and  equally  amongst  all  other  the  children  of  my  said 
brother  Joseph;  and  upon  trust  to  pay  the  interest  of  the  sum  of  1500/., 
other  part  of  the  said  sum  of  5850/.,  when  and  as  the  same  shall  be  received, 
unto  my  said  nephew,  John  Rhodes,  and  his  assigns,  for  and  during  the  term 
of  his  natural  life,  and  as  soon  as  conveniently  may  be  after  the  death  of  the 
said  John  Rhodes,  to  call  in  the  said  sum  of  1500/..  part  of  the  said  sum  of 
5850/.,  and  pay  and  divide  the  same  unto  and  equally  among  all  and  every 
the  children  of  the  said  John  Rhodes  ;  and  upon  trust  to  pay  the  sum  of 
1500/.,  other  part  of  the  said  sum  of  5850/.,  unto  and  equally  amongst  all 
and  every  the  children  of  my  sister  Mary,  who  was  in  her  lifetime  the  wife 
of  David  Blaymire ;  and  upon  trust  to  pay  the  sum  of  400/.,  other  part  of 
the  said  sum  of  6850/.,  unto  my  niece,  Frances  Blakeley,  the  wife  of  Reu- 
ben Blakeley,  or  her  legal  representatives  :  and  whereas  I  am  now  responsible 

as  surety  for  the  said  Reuben  Blakeley  unto  Richard  Greenwood,  for 
[*592]    the  sum  of  100/.,  *now  it  is  ray  will  and  mind,  and  I  do  hereby 

order  and  direct  my  said  trustees  and  executors  to  deduct  and  retain 
the  said  sum  of  100/.,  and  all  interest  now  due  or  hereafter  to  become  due  in 
respect  of  the  same,  unless  it  shall  happen  to  be  paid  and  satisfied  by  the 
said  Reuben  Blakeley,  or  some  other  person  or  persons  on  his  behalf,  out  of 
the  said  sum  of  400/.  by  me  hereinbefore  directed  to  be  paid  to  the  said 
Frances  Blakeley  as  aforesaid  ;  euid  upon  trust  to  pay  the  sum  of  400/.,  other 
part  of  the  said  sum  of  5850/.,  unto  my  niece,  Sarah  Gill,  the  wife  of  John 
Gill,  or  her  legal  representatives ;  and  upon  trust  to  pay  the  sum  of  400/., 
other  part  of  the  said  sum  of  6850/.,  unlo  my  niece,  Ann  Hinchcliffe,  the 
wife  *  of  Marraaduke  Hinchcliffe,  or  her  legal  representatives ;  and  in  the 
event  of  my  wife  Mary  not  surviving  me  for  the  space  of  five  years,  but  not . 
otherwise,  upon  trust  to  pay  the  sum  of  300/.,  other  part  of  the  said  sum  of 
5850/.,  unto  Miss  Elizabeth  Tinker,  the  sister  of  my  said  wife,  or  to  her 
legal  representatives  :  but  if  my  said  wife  should  happen  to  live  beyond  the 
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time  above  mentioned,  then  it  is  my  v^ill  and  mind  that  the  said  sum  of  300Z. 
shall  sink  into  and  become  pan  of  the  residue  of  my  said  estate  and  effects, 
and  be  disposed  of  in  manner  hereinafter  mentioned  ;  and  upon  trust  to  pay 
the  sum  of  200/.,  other  part  of  the  said  sum  of  5850/.,  unto  John  Oldroyd, 
his  executors,  administrators,  and  assigns,  if  he  should  live  to  attain  the  age 
of  twenty-one  years,  but  not  otherwise;  and  upon  trust  to  place  the  sum  of 
100/.,  other  part  of  the  said  sum  of  5850/.,  out  at  interest  on  good  security, 
and  pay  the  interest,  dividends,  and  proceeds  thereof,  when  and  as  the  same 
shall  be  received,  unto  Richard  Oldroyd,  the  brother  of  my  late  wife,  and  his 
assigns,  for  und  during  the  term  of  his  natural  life,  and,  as  soon  as  conveni- 
ently may  be  after  his  disath  to  call  in  the  said  sum  of  100/.,  and  pay 
the  same  unto  and  equally  among  *all  and  every  his  children  ;  and  [*593] 
upon  trust  to  pay  the  sum  of  50/.,  residue  of  the  said  sum  of  5850/., 
unto  William  Rhodes,  son  of  my  nephew  John  Rhodes,  his  executors,  ad- 
ministrators, and  assigns,  if  he  shall  live  to  attain  the  age  of  twenty-one 
years,  but  not  otherwise ;  also  I  give  and  bequeath  unto  James  Crosland, 
my  apprentice  (if  he  continue  in  my  service,  or  in  that  of  my  trustees  or  ex- 
ecutors, until  the  expiration  of  his  indentures  of  apprenticeship,  by  lapse  of 
time,  but  not  otherwise,)  the  sum  of  10/.,  which  I  direct  shall  be  paid  to  him 
out  of  my  estate  and  effects. 

And  it  is  my  will  and  mind,  that,  in  case  any  of  the  legatees  or  other 
persons  entitled  to  any  benefit  or  interest  under  or.  by  virtue  of  this  my 
will,  shall  happen  to  die  before  the  money,  or  the  benefit,  or  provision 
hereby  given  or  made  to  or  in  his,  her,  or  their  favor  shall  be  raised  and 
paid,  and  shall  leave  lawful  issue,  then  it  is  my  will  and  mind,  and  I  do 
hereby  direct  my  said  trustees  and  executors  to  apply  the  interest  of  the  mo- 
ney, which  the  parent  so  dying  would  have  been  entitled  unto  under  this  my 
will,  for  and  towards  the  maintenance  and  education  of  such  issue,  until  the 
younger  of  them  shall  attain  the  age  of  twenty-one  years ;  and  then  I  will 
and  direct  that  the  principal  nroney,  or  the  parent's  share,  shall  be  forthwith 
paid  and  divided  unto  and  equally  amongst  such  issue,  if  more  than  one,  but 
if  only  one,  wholly  to  that  one.    And  it  is  my  will  and  mind,  and  I  do  hereby 
direct  my  said  trustees  and  executors  to  carry  on  the  colliery  which  I  now 
possess  in  Dewsbury  aforesaid,  and  also  the  mill  there  which  is  now  in  my 
own  occupation,  if  an  eligible  tenant  cannot  be  procured  for  the  said  mill,  or 
if  my  said  trustees  think  it  most  advisable  to  retain  the  said  mill  in  their 
hands  ;  and  I  hereby  authorize  them,  and  the  survivors  and  survivor  of  them, 
and  the  heir  of  such  survivor,  to  occupy  and  retain  in  their  hands  the 
lands  now  in  my  ^possession,  and  by  such  ways  and  means  as  to    [*494j 
them  shall  seem  best,  to  raise  and  levy  out  of  my  estate,  effects  and 
property,  whether  real  or  personal,  so  much  and  such  sums  and  sum  of  mo- 
ney as  shall  be  requisite  and  expedient  the  better  to  enable  them  and  him  to 
carry  on  and  continue  the  said  colliery,  mill  and  works ;  and  from  time  to 
time  to  appoint  a  proper  person  or  persons,  with  an  adequate  salary  or  sala- 


595  CASES  IN  CHANCERY. 

1830.— WUaott  ▼.  Haimey. 

ries,  to  superintend  such  colliery  and  mill,  and  the  works,  affairs,  and  busi- 
ness relative  thereto ;  and  I  do  hereby  authorize  and  empower  my  said  trus* 
tecs  and  executors,  and  the  survivors  and  survivor  uf  them,  and  the  heirs  of 
such  survivor,  at  any  time  or  times,  until  all  and  every  the  trust  hereby  in 
them  reposed  shall  be  carried  into  effect,  by  indenture  or  indentures,  or  other 
instrument  in  writing,  under  their  respective  hands  and  seals,  whether  refer- 
ring or  not  referring  to  this  present  power,  to  grant,  demise,  or  lease  all  or 
any  part  of  the  real  estate  by  me  hereby  given  and  devised  to  them  as  afore- 
said to  any  person  or  persons,  for  any  term  or  number  of  years  not  exceeding 
seven  years  from  the  making  thereof  respectively,  to  lake  effect  in  possession 
or  within  six  months  after  the  making  thereof,  and  not  in  reversion  or  by  way 
of  future  interests,  so  that  upon  every  such  lease  there  be  reserved  and  made 
payable  half-yearly  during  the  continuance  thereof  and  to  be  incident  thereto, 
the  best  and  most  improved  rent  or  rents  that  can  reasonably  be  had  and  ob- 
tained for  the  same,  without  taking  any  fine,  foregift,  or  income  in  respect  of 
the  making  thereof,  and  so  that  none  of  the  lessees  shall  be  made  by  any 
clause  or^words  therein  contained  free  from  impeachment  or  exempted  from 
punishment  for  committing  waste,  and  so  that  in  every  such  lease  there  be 
contained  a  clause  in  the  nature  of  a  condition  of  re-entry,  in  dase  the  rent 

and  rents  thereupon  to  be  reserved  be  behind  and  unpaid  for  the 
[*595]    space  of  twenty-one  days  :  provided  always,  *and  it  is  my  will  and 

mind,  that,  in  case  any  mortgage  which  now  or  at  any  time  after  my 
decease  shall  or  may  be  charged  upon  all  or  any  part  of  my  said  real  estate 
shall  be  called  in,  and  the  moneys  which  shall  have  come  to  the  hands  of  my 
said  trustees  and  executors  shall  be  inadequate  and  insufficient  to  pay  and 
satisfy  the  same,  then  I  do  hereby  order  and  direct  and  empower  my  said 
trustees  and  executors,  or  the  survivors  or  survivor  of  them,  or  the  heirs  of 
such  survivor  to  raise  and  levy,  borrow  and  take  up  at  interest,  by  way  of 
mortgage  or  charge  upon  my  said  real  estate,  or  any  part  thereof,  sueh  sum 
or  sums  of  money  as  shall  be  necessary  to  pay  and  satisfy  such  mortgage  or 
mortgages  and  the  interest  due  thereon,  and  all  costs,  charges,  and  expenses 
incident  to  the  calling  in  of,  or  borrowing  money  to  satisfy,  the  same  and  eve- 
ry part  thereof ;  and  in  order  thereto,  and  for  the  purpose  of  perfecting  such 
mortgage  or  mortgages,  it  shall  and  may  be  lawful  to  and  for  my  said  trustees 
and  executors,  and  the  survivors  or  survivor  of  them, and  the  heirs  of  such  sur- 
vivor, by  any  indenture  or  indentures  to  be  by  them  or  him  sealed  and  deliver- 
ed in  the  presence  of  and  attested  by  two  or  more  credible  witnesses,  to  sub- 
ject and  charge  my  said  real  estate,  which  I  hereby  devise  to  them  for  that 
purpose,  or  a  competent  part  thereof,  to  and  with  the  payment  of  such  sum 
and  sums  of  money  so  to  be  borrowed  as  aforesaid,  with  interest  for  the  same, 
so  as  the  premises  so  to  be  subjected  and  charged  as  aforesaid  be  made  re- 
deemable on  payment  of  the  sum  or  sums  of  money  so  to  be  borrowed  there- 
on, or  on  security  thereof,  and  interest  for  the  same  :  And  I  do  hereby  em- 
power and  authorize  my  said  trustees  and  executors,  and  each  and  every  of 
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them,  to  retain  out  of  my  personal  estate,  or  the  rents  and  profits  of  my  said 
real  estate,  all  such  costs,  charges,  and  expenses  as  they  or  any  of 
them  shall  or  may  from  time  to  time  be  put  *unto  in  or  about  the    [*596] 
execution  hereby  in  them  reposed,  or  in  any  wise  incident  thereto, 
together  with  an  adequate  and  reasonable  compensation  and  satisfaction  for 
their  and  each  and  erery  of  their  trouble  in  or  about  the  same  ;  and  it  is  my 
will  and  my  mind,  and  I  do  hereby  direct  my  said  trustees  and  executors,  by 
and  out  of  the  reiit  and  profits  of  my  said  real  estates,  to  educate  my  said 
nephew,  John  Wilson,  so  as  to  qualify  him  in  their  judgment  for  a  tradesman 
and  a  man  of  business  :  And  when  and  so  soon  as  a  suflicient  sum  of  money 
shall  be  raised  by  all  and  every  or  any  of  the  means  aforesaid,  to  pay,  satisfy, 
and  discharge  all  my  just  debts,  funeral  expenses,  the  costs  incident  to  the 
carrying  of  this  my  will  into  execution,  the  several  sums  of  money  by  me 
hereinbefore  given  and  disposed  of,  and  the  expenses  of  the  education  of  my 
said  nephew  John  Wilson,  then  I  give  and  devise  all  my  messuage,  dwelling 
house  or  tenements  situate  at  or  near  Dewsbury  Moor,  in  the  township  of 
Dewsbury  aforesaid,  and  at  or  near  Fall  Lane,  in  the  said  township,  and  now 
or  lately  in  the  several  and  respective  occupations  of  John  Noble,  Nelly  Old- 
royd,  Thomas  North,  George  Wilson,  William  Tolson,  John  Chatless,  David 
Batley,  Widow  Ellis,  and  Thomas  Hemingway,  and  also  two  messuages  or 
dwelling  houses  which  I  am  now  erecting  or  have  lately  built  at  Dewsbury 
Moor  aforesaid,  adjoining  or  near  to  the  said  messuage  in  the  occupation  of 
Thomas  North,  unto  my  niece  Hannah  Blakeley,  the  daughter  of  my  late 
brother  William  Wilson,  and  her  assigns,  during  the  term  of  her  natural  life  ; 
and  after  her  decease,  then  I  give  and  devise  the  same  and  every  part 
thereof  unto  and  equally  among  her  lawful  issue  and  their  several  and  re- 
spective heirs  and  assigns  for  ever  :  also,  I  give  and  bequeath  unto  my  said 
niece,  Hannah  Blakeley,  her  executors,  administrators,  and  assigns,  the  sum 
of  200/.,  to  be  paid  her  by  my  nephews,  John  and  William  Wilson, 
in  equal  ^shares  and  proportions  out  of  the  estates  and  property  by    f^dQTj 
me  hereinbefore  given  and  devised   to    them  respectively,   within 
twelve  months  next  after  they  shall  respectively  come  to  the  possession  there- 
of :  also  I  give  and  devise  all  those  my  estates,  situate  in  the  township  of  Dews* 
bury,  called  Pilgrim's  Cottage,  and;  the  lands  adjoining,  including  the  allot- 
ment of  newly  inclosed  lands.  Squirrel  Hall,  and  the  lands  thereto  belong- 
ing, or  adjoining,  including  the  allotment  of  newly  inclosed  land.  Maple  Close, 
Shepherd's  Close,  &c.,  and  also  all  that  my  colliery  in  Dewsbury  aforesaid ; 
subject  nevertheless  to  the  payment  thereout  of  the  same  100/.  part  of  the  sum 
of  200/.  which  I  have  hereinbefore  given  to  my  niece  Harriet  Blakeley,  afore- 
said, and  also  to  the  payment,  within  twelve  months  next  after  my  said  ne- 
phew John  Wilson  shall  come  to  the  possession  of  the  property  by  me  last 
above  given  to  him  as  aforesaid,  of  the  sum  of  300/.  which  I  hereby  give  and 
bequeath  unto  his  sister  Mary,  to  hold  the  said  premises  unto  my  said  nephew 
John  Wilson,  and  his  assigns  during  the  term  of  his  natural  life  ;  and  from 
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and  immediately  after  his  decease,  then  I  give  and  devise  the  same  unto  his 
lawful  issue,  if  more  than  one,  equally,  and  their  several  and  respective  heirs 
and  assigns  for  ever ;  but  if  my  said  nephew  Joseph  Wilson  should  happen  to 
die  without  lawful  issue,  then  I  give  and  devise  the  said  last  mentioned  es* 
tate  and  premises  unto  William  Wilson,  son  of  my  nephew  William  Wilson, 
his  heirs  and  assigns  for  ever  ;  subject  nevertheless  and  charged  with  the  pay- 
ment of  the  further  sum  of  300/.  which  I  hereby  give  and  bequeath  unto  Ma- 
ry, sister  of  my  said  nephew  John  Wilson,  to  be  paid  to  her  within  twelve 
months  next  after  the  said  William  Wilson,  my  great  nephew,  shall  become 
entitled  to  the  properly  hereby  given  and  devised  to  him  ;  also  I  give 
[*598]    and  devise  unto  my  nephew  William  all  that  *piece  or  parcel  of  land, 
situate  at  Dewgreen  in  Dewsbury  aforesaid,  which  he  purchased  of  me; 
and,  subject  to  the  receipt  of  the  rents  and  profits  thereof  by  my  said  trustees 
and  executors  for  the  purpose  aforesaid,  I  give  and  devise  unto  my  said  ne- 
phew William  all  my  messuages,  buildings,  lands  and  hereditaments  situate  at.or 
near  Dewsbury  Moor  aforesaid,  and  now  or  lately  in  the  respective  occupations 
of  George  Crawshaw,  Benjamin   Robinson,  and  Joseph  Higham,  or  their 
respective  under  tenants  ;  and  also  all  that  my  close  or  parcel  of  land  situate 
at  or  near  Raven's  Lodge,  in  Dewsbury  aforesaid,  and  now  in  the  occupation 
of  John  Honningway  ;  and  also  all  that  my  messuage  and  buildings,  situate, 
at  Dewsbury,  and  now  or  lately  in  the  occupation  of  Joseph  Carter,  or  his  as- 
signs, to  hold  the  same  unto  my  said  nephew  William  Wilson,  and  his  as 
signs,  for  and  during  the  term  of  his  natural  life,  subject  nevertheless  to 
the  payment  thereout  of  the  sum  of  100/.  part  of  the  said  sum  of  200/.,  which 
I  have  hereinbefore  given  to  my  niece  Hannah  Blakeley ;  and  from  and  after 
his  decease,  then  I  give  and  devise  tlie  same  to  his  natural  issue,  if  more  than 
one  equally,  and  their  several  and  respective  heirs  and  assigns  for  ever ;  and 
as  to  all  the  rest,  residue  and  remainder  of  my  real  estate,  situate  in  Dewsbury 
aforesaid  or  elsewhere  I  devise  the  same  and  every  part  thereof,  subject  to  the 
receipt  of  the  rents  and  profits  thereof  by  my  said  trustees  and  executors  for 
the  purposes  aforesaid,  unto  and  equally  between  my  said  nephews  John  and 
William  Wilson,  and  their  several  and  respective  heirs  and  assigns  for  ever, 
as  tenants  in  common,  and  not. as  joint  tenants." 

The  question  in  the  cause  was,  whether  the  sum  of  5850/.  in  tlie  will 
mentioned,  was  to  be  raised  by  sale  or  mortgage,  or  by  annual  rents  and 

profits  ? 
[•599]  •Mr.  Pemberion  and  Mr.  Kindersley^  for  the  plaintiff,  contended, 
that  the  money,  ought  to  be  raised  by  sale  or  mortgage. 
Mr.  Bickersteth  and  Mr.  Garratt^  contra  : — The  argument  consisted  of  a 
commentary  on  the  different  clauses  of  the  will ;  and  in  the  course  of  it  the 
following  authorities  were  cited  :  Allan  v.  Backhousejja)  Ivy  v.  Gilbert^{b) 
Evelyn  v.  £t;e/yn,(c)  Codrington  v.  Foley. {d) 

(a)  2  VcB.  &  B.  65.         (6)  2  P.  Wms.  13.         (c)  2  P.  Win*.  659.        (<0  6  Ves.  364. 
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June  14. — The  Master  of  the  Rolls  : — ^Whether  the  6850Z.  is  to  be  raised 
out  of  annual  rents  and  profits,  or  by  sale  or  mortgage,  is  a  mere  question,  of 
intention,  to  be  collected  from  the  context  of  the  will,  or  from  the  purposes  to 
which  the  money  is  to  be  applied.  If  those  purposes  require  the  immediate 
payment  of  the  money,  then  it  must  be  intended  that  the  testator  could  not 
mean  satisfaction  by  annual  rents  and  profits,  but  by  sale  or  mortgage. 

The  first  direction  here  is,  that  the  trustees  are  to  convert  the  personal 
estate  into  money,  and  to  sell  the  canal  shares ;  and  with  and  out  of  the 
moneys  so  to  arise,  and  the  rents,  issues,  and  profits  of  the  real  estates,  to 
pay  a  legacy  of  502.  and  an  annuity  of  100/.,  and  the  testator's  funeral  ex- 
penses and  debts.  Inasmuch  as  debts  can  be  immediately  claimed, — to  the 
extent  of  this  purpose,  if  necessary,  a  *Bale  or  mortgage  might  certainly  be 
made.  The  testator  proceeds  to  direct  the  trustees,  in  the  next  place,  to  raise 
and  lery,  by  and  out  of  the  rents  and  profits  of  his  real  estate,  the 
sum  of  5850/.,  and  to  place  the  *same  out  at  interest  upon  some  eligi-  [*600] 
ble  security;  and  he  then  apportions  this  sum  between  different 
legatees,  giving  life  interests  to  many  of  them,  with  remainders  over  to  their 
children ;  and  if  the  subsequent  part  of  the  wiH  did  not  afford  a  different 
construction,  it  might  be  inferred,  from  the  circumstance  of  his  giving  life 
estates,  that  he  meant  the  money  immediately  to  be  raised,  because  the  delay 
attending  the  accumulation  of  the  sum  by  rents  and  profits,  might  altogether 
defeat  the  intention  of  his  bounty  to  the  legatees  for  life.  He  proceeds  how- 
ever, to  direct,  that,  in  case  any  of  his  legatees  shall  happen  to  die  before  the 
legacies  given  to  them  shall  be  raised  and  paid,  and  shall  leave  lawful  issue, 
the  issue  shall  enjoy  the  benefit  intended  for  tlie  parent.  He  is  not  to  be 
understood  here  as  speaking  of  a  death  of  a  legatee  in  his  lifetime,  but  of  a 
death  at  any  subsequent  period  before  the  legacy  is  paid  ;  and  an  inference 
arises  that  he  considered  some  time  roust  elapse  before  the  legacies  would  be 
raised,  which  is  hardly  consistent  with  an  intention  that  the  5850/.  shall  be 
immediately  raised  by  sale  or  mortgage.  He  afterwards  authorizes  and  em- 
powers his  trustees  to  grant  leases  of  all  or  any  part  of  his  real  estate  ;  and, 
in  case  any  mortgages,  which  he  had  made  or  might  make  of  his  real  estate, 
should  be  called  in,  to  levy,  borrow,  and  to  take  up  at  interest,  by  way  of 
mortgage,  the  sums  necessary  to  pay  and  satisfy  such  mortgages,  and  all 
interest  due  thereon,  and  the  observation  here  arising  is,  that  he  intended  to 
preserve  all  his  real  estate,  and  that  he  did  not  mean  that  his  trustees  should 
have  power  to  sell  any  part  of  his  real  estate,  even  for  the  purposes  of  paying 
off  mortgages  ;  and  that  whenever  he  intended  that  they  should  have  a  power 
to  mortgage,  he  expressed  it  in  direct  terms.  He  next  authorizes  his  trustees 
to  retain  their  costs,  charges,  and  expenses  out  of  his  personal  estate, 
or  the  rents  and  profits  of  his  real  estate;  *and  by  and  out  of  the  [*601] 
rents  and  profits  of  his  real  estate  to  educate  one  of  his  nephews; 
and  it  is  plain  that,  by  the  term  *'  rents  and  profits,"  in  the  cases,  he  meant 
annual  rents  and  profits.     He  then  states,  that,  when  a  sufiicient  sum  of 
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money  is  raised  by  all  and  every  or  any  of  the  ways  and  means  aforesaid, 
which  is  by  the  application  of  his  personal  estate,  and  the  rents  and  profits  of 
his  real  estate,  to  discharge  all  his  jdst  debts,  funeral  expenses,  and  the  seve- 
ral sums  of  money  by  him  before  given,  he  devises  a  certain  real  estate  to  his 
niece  and  her  issue  ;  and  this  points  not  to  an  immediate  devise,  but  to  a  de- 
vise which  is  to  take  effect  at  a  future  or  postponed  period.  He  then  gives 
to  the  same  niece  a  sum  of  200L  to  be  paid  by  his  two  nephews,  John  Wilson 
and  William  Wilson,  within  twelve  months  after  they  shall  respectively  come 
into  possession  of  estates  thereinafter  given  to  them  ;  and  he  gives  another 
legacy  of  200/.  to  be  paid  by  John  Wilson  to  his  sister  within  the  same  period 
of  twelve  months.  The  time  fixed  for  the  payment  of  the  legacies  by  the 
nephews  plainly  imports  a  postponed  possession  of  the  estates  devised  to  them. 
Subsequent  legacies  are  given  on  the  same  terms.  He  then  devises  to  bis 
nephew  William  a  certain  estate,  "  subject  to  the  receipt  of  the  rents  and 
profits  thereof  by  his  trustees  and  executors  for  the  purposes  aforesaid  ;"  and 
as  to  the  rest,  residue,  and  remainder  of  his  real  estate,  he  devises  the  same,, 
*'  subject  to  the  receipt  of  the  rents  and  profits  thereof  by  his  trustees  and  ex- 
ecutors for  the  purposes  aforesaid,"  to  his  nephews,  John  and  William  Wilson, 
and  their  heirs. 

The  two  last  devises,  added  to  the  observations  before  made,  appear  to 
me  to  leave  no  doubt  thajt  the  purposes  of  the  trust  were  to  be  satisfied  out 
of  the  annual  rents  and  profits,  and  not  by  sale  or  mortgage  ;  and  the  decla- 
ration of  the  court  must  be  accordingly. 


[•602]  •Watson  v.  The  DItke  op  Wellington. 

1830 ;  June  14, 15. 

In  order  to  constitute  an  equitable  aasig^ment  there  must  be  an  engagement  to  pay  out  of  the  par- 
ticular fund. 

The  plaintifi*s  were  the  executors  of  Mr.  Sims,  who  had  advanced  a  large 
sum  of  money  to  the  Marquis  of  Hastings,  on  the  joint  bond  of  the  marquis 
and  a  surety.     The  sum  due  on  the  bond  exceeded  9000Z. 

Towards  the  end  of  1825,  the  marquis  having  returned  from  India  to 
England,  the  plaintifis  made  repeated  applications  to  him  for  the  payment  of 
the  debt.  The  marquis  represented  that  he  was  about  to  receive  a  large 
share  of  the  Deccan  prize  money ;  promised  that  their  demand  should  be 
paid  out  of  that  fund  ;  and  begged  that,  in  the  mean  time,  no  proceedings 
might  be  taken  against  him  or  the  assets  of  his  surety.  On  the  6th  of  Feb- 
ruary, 1826,  Mr.  Allen,  the  solicitor  of  the  plaintiffs,  again  waited  on  the 
marquis  ;  who  then  stated  that  he  had  directed  Colonel  Francis  Doyle,  whom 
he  had  empowered  to  receive  his  share  of  the  prize  money,  to  pay  the  debt 
and  costs  due  to  the  executors  of  Mr.  Sims  ;  and  at  the  same  time  his  lord- 
ship wrote,  and  delivered  to  Mr.  Allen,  the  following  letter,  addressed  to 
Colonel  Doyle  : — 
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''February^,  1826. 
**  My  dear  Friend, 

"  As  I  shall  leave  to  you  the  distribution  of  the  prize  money,  as  soon  as 
it  shall  be  issued  for  me,  I  hare  to  mention  that  the  executors  of  Mr.  Sims 
are  claimants  on  that  fund  for  a  bond  debt  with  interest. 

"  Faithfully  yours, 

"  Hastings. 

"  To  Colonel  Francis  Hastings  Doyle."   ' 

•Mr.  Allen  shortly  afterwards  showed  the  order  to  Colonel  Doyle,    [•603j 
who  then  stated,  it  would  be  necessary  to  send  him,  through  the 
solicitor  of  the  marquis,  the  particulars  of  the  demands  of  Sim's  executors. 

The  bill  insisted,  that  this  letter,  more  especially  when  connected  with  the 
before  mentioned  promises  and  assurances  by  the  marquis,  amounted  to  an 
equitable  assignment  of  so  much  of  the  prize  money,  as  would  be  sufficient 
to  satisfy  the  bond  debt.  It  charged,  and  the  evidence  proved,  that  the  mar- 
quis represented  his  share  of  the  prize  money  as  an  unincumbered  fund ; 
that  he  promised  that  the  debt  should  be  paid  out  of  it ;  and  that,  on  the 
faith  of  his  representations  and  promises,  the  plaintiffs,  at  bis  request,  ab- 
stained from  taking  legal  measures  against  him  and  his  surety. 

The  question  was,  whether  the  plaintiffs  had  any  lien  on  the  fund  ? 

Sir  Charles  Wetherell  and  Mr.  J.  Russell,  for  the  plaintiffs  : — The  letter, 
taken  by  itself,  is  sufficient  to  create  an  equitable  charge.  It  is  addressed  by 
the  marquis  to  the  person  who  is  to  have  the  disposition  of  the  prize  money ; 
and  it  states  that  the  plaintiffs  are  claimants  on  the  fund.  How  could  they 
be  claimants  on  the  fund  in  respect  of  their  bond  debt,  unless  the  debt  were 
to  be  thrown  on  the  fund  ?  As  general  creditors  of  the  marquis,  they  could 
have  no  claim  on  the  fund.  The  words  imply,  if  they  do  not  expressly  de- 
clare, that  the  debt  is  to  be  a  claim  on  the  fund  ;  that  is,  that  whatever  shall 
be  found  due  in  respect  of  the  bond  debt  shall  be  paid  out  of  this  particular 
fund.  Can  it  be  seriously  believed,  that  this  letter  was  by  any  par- 
ty meant  or  understood  to  *be  nothing  more  than  an  intimation  to  [^604] 
Colonel  Doyle  that  the  plaintiffs  were  creditors  of  the  marquis  ;  and 
that  the  Colonel,  when  the  prize  money  came  into  his  hands,  was  to  advert 
to  this  circumstance,  and  was  to  pay  their  demand  or  not  to  pay  it,  accord- 
ing as  his  discretion  or  caprice  might  dictate  ? 

But  if  any  doubt  can  be  raised  as  to  the  import  of  the  letter,  considered 
by  itself,  the  doubt  must  vanish,  when  we  look  at  the  circumstances  which 
preceded  and  accompanied  the  deUvery  of  this  document.  The  marquis 
promised  that  this  debt  should  be  paid  out  of  the  prize  money  ;  it*  was  with 
reference  to  that  promise,  and  with  a  view  to  give  a  security,  that  the  letter 
was  delivered  to  the  solicitor  of  the  plaintiffs  ;  and  on  the  faith  of  thia, 
promise,  and  resting  on  this  security,  the  plaintiffs  omitted  to  pursue  their 
legal  remedies.    Writing  is  not  necessary  to  create  a  trust  of  personal  pro* 
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perty.  Bayley  v.  Boulc6tt.{a)  The  circumstances  of  this  transaction,  even 
if  the' letter  did  not  exist,  would  be  sufficient  to  create  a  charge  upon  the 
fund,  Stuart  v.  kirkwalL{b) 

Mr.  Pemberton^  Mr.  Kindersley  and  Mr,  Faney  for  defendants,  claiming  to 
be  mortgagees  of  the  fund. 

Mr.  Bickersteth  and  Mr.  G.  Richards,,  for  the  administratrix  of  the  mar- 
quis : — ^Even  if  the  fund  had  been  in  the  hands  of  Colonel  Doyle,  a  mere 
direction  to  him  to  apply  a  part  of  it  in  satisfying  a  particular  debt,  would 
not  create  a  lien  in  favor  of  the  creditor  to  whom  that  debt  was  owing. 
[*603]    Ex  parte  Heywood,(c)   Williams  y.  Ever€tt,{d)  Enc  parte  *Sou/A.(c) 
Here  the  fund  was  not  in  the  hands  of  Colonel  Doyle,  and,  in  fact, 
he  never  received  any  part  of  it     There  was  nothing  to  hinder  the    marquis 
from  directing  that  his  prize  money  should  be  paid  to  another  person  ;  and 
it  is  clear  that  the  present  plaintiffs  could  not  have   claimed  alien  on  it  in 
any  hands  except  those  of  Colonel  Doyle. 
.The  Solicitor  General  (Sir  E.  B.  Sugden).for  the  crown. 

Mr.  Spence,  Mr.  Wright,  hnd  Mr.  Wray,  for  other  defendants. 

The  Mastbe  of  thb  Rolls  : — In  order  to  constitute  an  equitable  assign- 
ment, there  must  be  an  engagement  to  pay  out  of  the  particular  fund.fl]  I  am 
not  at  liberty  to  conjecture  what  might  have  been  the  intention  of  the  parties, 

(a)  4  RusB.  345.    .  (h)  3  Madd.  387.  (c)  2  Rose,  355. 

(cO  14  East,  583.  (e)  3  Swanst.  392. 

[1]  In  equity  an  order  given  by  a  debtor  to  his  creditor  upon  a  third  penion,  having  funds  of  the 
debtor  to  pay  the  creditor  out  of  such  funds,  is  a  binding  equitable  assignment  of  so  much  of  the 
fund.  So,  A.  having  goods  in  the  hands' of  B.  as  his  agent  at  a  foreign  port,  and  being  under  lia- 
bilities to  C.  by  letter  to  C.  promised  that  he  would  direct  B.  to  deliver  over  the  goods  to  D.  as  the 
agent  of  C.  at  that  port.  Before  the  -delivery  of  the  goods,  a  coinmission  of  bankruptcy  issued 
against  A.  under  an  act  of  bankruptcy  committed  while  his  letter  was  on  its  way  to  B.  and  the 
goods  were  delivered  by  B.  to  D.  in  ignorance  of  the  bankruptcy.  It  was  held  that  C.  had  a  good 
title  in  equity  to  the  goods.  Burr  y.  Carvalho,  4  Myl.  Sl  Cr.  690.  "  It  has  been  decided  in  bank- 
ruptcy, that  if  a  creditor  gives  an  order  on  his  debtor  to  pay  a  sum  in  discharge  of  his  debt,  and  that 
order  is  shown*  to  the  debtor,  it  binds  him.  On  the  other  hand,  this  doctrine  has  been  brought 
into  doubt  by  some  decisions  in  the  courts  of  law,  which  require  that  the  party  receiving  the  order 
should,  in  some  way,  enter  into  a  contract.  That  has  been  the  course  of  their  decisions ;  but  is 
certainly  not  the  doctrine  of  this  court."  Lord  Eldon,  Ex  parte  Smithy  3  Swanst.'  393.  Where  a 
superintendent  of  the  poor,  who  had  claims  against  the  county  for  his  services  and  advances  sold  tc 
yarious  persons  to  whom  he  was  indebted,  specific  portions  of  such  clauns,  in  payment  of  suph  debts, 
and  agreed  to  give  orders  in  their  favor  for  the  same  when  their  claims  were  allowed,  it  was  held 
that  such  creditors  obtained  a  valid  lien  upon  the  fund.  Richardson  v.  Rust,  9  Paige,  243  ;  and 
a€e  HawUy  v.  J?os«,  7  Paige,  103.  But  a  covenant  by  a  debtor  to  pay  certain  debts  owing  by  him 
out  of  a  designated  fund  when  the  same  shall  be  received  by  him,  cannot  be  construed  into  an  equi- 
table mortg&ge  of  the  fund,  so  as  to  give  the  creditors  a  specific  lien  therein,  such'  covenant  being 
merely  personal.  Rog^s  v.  Hosack'9  executors,  18  Wend.  319,  revexsing  S.  C.  6  Paige,  415.  As 
to  the  necessity  of  notice  of  the"  assignment  to  the  debtor  or  party  holding  the  fund ;  Dearie  v.  Hall, 
3  RusB.  1 ;  Loveridge  v.  Cooper,  id.  33  ;  Cooper  v.  Fynmore,  id.  60  ;  Foster  v.  Blackstone,  1  Myl. 
Sl  K.  297  ;  Malcolm  y.  Charlestoorth,  1  Keen,  72 ;  De  Tastet  y.  Tavemier,  id.  169,  and  note  ibid ; 
FosUr  V.  Har greaves,  id.  281, 287  ;  Timson  v.  Ramshottom,  2  Keen,  35  ;  Gregory  v.  West,  2  Beav, 
541  ;  Williams.  V.  Thorp,  2  Sim.  257  ;  Douglas  v.  Russell,  4  Sim.  524 ;  Greening  v.  Beckford,  6 
Sim.  195;  Jones  v.  Jones,  8  Sim  633 ;  West  y.  Reid,  2  Hare,  255. 
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except  as  it  is  to  be  collected  from  the  expressions  of  the  letter  ;  and»  giving 
to  the  words  of  the  letter  their  natural  signification,  I  cannot  there  find  any 
engagement  on  the  part  of  the  Marquis  of  Hastings  to  pay  the  debt  out  of  this- 
money : — "  As  I  shall  leave  to  you  the  distribution  of  the  prize  money,  I  have 
to  mention  that  the  executors  of  Mr.  Sims,  are  claimants  upon  it."  The  natu- 
ral import  of  the  words  is  not  a  direction  to  Colonel  Doyle  to  pay  the  debt, 
but  an  intimation  that  the  executors  of  Sims  are  claimants  upon  that  fund,  ot 
which  the  marquis  means  to  leave  the  distribution  to  the  discretion  of  Colonel 
Doyle.    The  bill  must,  therefore,  b&di8mis8ed.(a) 


*Dawson  v.  Hearn.  [*606] 

Rolls.— 1830 ;  Jane  16.    L.  C.  1831 ;  July  25,  Augurt  8, 

Where  a  testator  directs  a  government  annuity  of  a  certain  amount  to  be  purchased  for  his  wife 
within  a  given  time,  and  the  wife,  at  the  ^quest  of  the  executore,  assents  to  postpone  the  time 
of  purchase,  and  afterwards  dies  before  it  is  purchased,  her  personal  representative  will  be  entitled 
to  the  sum  which  would  have  purchased  the  annuity. 

Thomas  Hearn,  by  his  will,  after  giving  among  other  legacies,  300Z.  to  his 
wife,  bequeathed  as  follows  : — I  also  direct,  that,  from  and  out  of  niy  moneys 
and  personal  estate,  an  adequate  sum  be,  within  three  calendar  months  next 
after  my  decease,  laid  out  and  invested  in  the  ]^urchase  of  a  government  an- 
nuity of  250/.  per  annum,  in  the  name  and  for  the  use  of  my  wife  during  her 
life  ;  and  I  further  will  and  direct  that,  in  case  my  personal  estate  shall  prove 
insufficient  to  purchase,  and  pay  and  satisfy,  the  annuities  and  several  pecu- 
niary legacies  hereinbefore  by  me  directed  and  given,  I  charge  and  make 
subject  my  estate  at  Singleborough  with  and  to  the  deficiency  therein.  All 
the  rest  and  residue  of  my  personal  estate,  not  hereinbefore  my  me  given  and 
disposed  of,  I  give  to  my  brother,  William  Hearn,  to  be  disposed  of  among 
his  children  and  grand  children,  as  he  may  think  fit ;  and  I  nominate  and  ap- 
point my  brother  Williaw  Hearn,  and  nephew  Thomas  Hearn,  executors  of 
my  will." 

He  died  on  the  28th  of  April,  1827. 

The  wife,  Susannah  Hearn,  died  on  the  28th  of  November,  1827,  before 
any  annuity  had  been  purchased,  or  any  payments  in  respect  of  it  made  to  her. 

The  bill  was  filed  by  the  personal  representative  of  the  wife,  claiming  the 
sum  which  would  have  been  necessary  to  purchase  the  annuity,  if  the  direc- 
tion in  the  testator's  will  had  been  followed. 

♦The  executors  stated  in  their  answer,  that,  at  the  death  of  the    [•607] 
testator,  the  assets  consisted  principally  of  money  out  on  securities, 
which  could  not  be  immediately  gotten  in  :   that,  at  the  end  of  three  months 

(a)  Yeates  v.  Oratew,  1  Ves.  jun.  280.  Ex  parte  Seudamore,  3  Ves.  86.  Ex  parte  Smith, 
6  Ves.  446.    Ex  parte  Alderton,  1  Madd.  53. 
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from  the  testator's  death,  they  had  not  possessed  assets  sufficient  to  purchase 
the  annuity ;  that  the  funds  were  then  very  high,  and  the  health  of  Susannah 
Hearn  very  precarious  :  that  the  defendant,  Thomas  Hearn,  who  principally 
acted  in  the  executorship,  informed  Susannah  Hearn  of  his  intention  to  post* 
pone  the  purchase  of  the  annuity ;  and  told  her,  he  doubted  not  that  she 
would  feel  satisfied  with  the  security  of  William  Hearn,  his  father,  and  him- 
self, as  the  executors  of  the  testator,  for  the  payment  of  the  annuity  in  the 
mean  time ;  to  which  she  made  no  objection  :  that  it  was  never  considered  by 
them,  or  either  of  them,  that  Susannah  Hearn  was,  or  could  be,  entitled  to  the 
principal  sum  required  for  the  purchase  of  the  annuity,  or  any  part  thereof; 
and  that  Susannah  Hearn  never  made  any  demand  of  any  principal  sum  in 
respect  of  such  annuity. 

Mr,  Bickersteih  and  Mr.  Stoanstorij  for  the  plaintiff: — Where  there  is  a 
bequest  of  an  annuity,  the  legatee  may  take  either  the  annuity,  or  a  gross 
sum  equal  to  the  price  of  the  annuity.  Yates  v.  Comptony{a)  Barnes  r. 
Rowley, {b)  Bayley  v.  Bishop,{c)  Palmer  v.  Crawfurd  ;{d)  and  the  principle  of 
these  authorities  was  recognized  in  a  late  case  of  Brown  v.  Ross.  The  widow 
of  this  testator  had  a  right  to  the  value  of  this  annuity  ;  and,  as  the  annuity 
was  not  purchased,  her  representatives  are  entitled  to  receive'  the  sum  by 

wjiich  that  value  is  represented. 
[*608]  •Mr.  Pemberton  and  Mr.  Turner,  contra  : — In  the  cases  cited,  the 
bequest  was,  not  simply  of  an  annuity,  but  of  a  gross  sum  to  be  laid  out 
in  the  purchase  of  an  annuity.  In  this  will  there  is  no  mention  of  any  gross 
sum.  The  widow  had  a  right  merely  to  an  annuity;  and  though  she  might 
have  insisted  on  receiving  a  gross  sum  in  lieu  of  it,  she  never  availed  herself 
of  the  power  to  make  such  an  election.  She  never  claimed  any  thing  except  as 
an  annuity  ;  and  her  personal  representatives  cannot  alter  the  form  and  nature 
of  her  claim. 

The  Master  op  the  Rolls  : — There  is  no  difference  in  equity  between 
the  gift  of  a  sum  certain,  to  be  invested  in  the  purchase  of  an  annuity,  and  the 
direction  that,  at  a  given  time,  a  government  annuity  of  a  certain  amount  is  to 
be  purchased.  The  amount  of  both  gifts  is  equally  certain ;  and  this  court  has 
considered  it  to  be  equivalent  to  a  personal  legacy  of  a  certain  sum  of  money, 
because,  when  purchased,  the  annuitant  may  immediately  s^ell  the  annuity.  If 
the  annuitant  thitik  fit,  she  may  waive  the  purchase  of  the  annuity,  and  may 
elect  in  lieu  to  receive  the  annual  payment  from  the  executor  or  residuary 
legatee  ;  and  this  is  the  reason  why,  in  a  late  case,(e)  where  the  annuitant  for 
many  years  had  received  her  annuity  from  the  executor,  I  referred  it  to  the 
piaster,  to  inquire  under  what  circumstances,  and  for  what  reason,  the  pur- 
chase of  the  annuity  had  been  delayed. 

In  the  present  case,  it  is  not  pretended  that  the  wife  had  waived  her  right 

(a)  2  P.  Wmi.  308.  (b)  3  Vtm.  305.  (c)  9  Vm.  6.  (d)  3  Swam.  483. 

(e)  The  Master  of  the  Rolki  referred  here  to  Brawn  t.  Row.    [Taml  469,  n.  a.] 
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.to  the  parchase  of  the  annuity,  though,  at  the  request  of  the  execu- 
tors, she  had  ^consented  to  postpone  it.    At  the  time  of  her  death  she    [*609] 
retained  the  right  to  have  tiie  adequate  sunfi  invested ;   and  her  ex- 
ecutor is  now  entitled  to  claim  it  as  a  part  of  her  personal  estate. 


By  the  decree  it  was  referred  to  the  master,  to  inquire  what  sum  would 
have  been  required,  at  the  expiration  of  three  months,  from  the  decease  of 
the  testator,  to  purchase  a  government  annuity  of  250/.  during  the  life  of 
Susannah  Heam ;  and  it  was  declared,  that  the  plaintiffs  were  entitled  to 
that  sum,  together  with  interest  thereon  at  the  rate  of  4  per  cent,  from  the 
end  of  the  three  months.[l  J 


The  defendants  appealed  from  his  honor's  decree. 

1831  ;  July  25. — Sir  Edward  Sugden  and  Mr.  Swanslonf  in  support  of  the 
decree  : — The  cases  of  Palmer  v.  Craufurd,{a)  and  Baifley  v.  Bishop,{b)  de- 
cide the  present  question.  The  latter,  indeed  goes  a  great  deal  farther  : 
for  there  a  sum  of  money  was  to  be  laid  out  in  an  annuity  for  a  son,  after 
the  death  of  his  mother  ;  and  although  the  mother  outlived  the  son,  so  that 
the  time  for  making  the  investment  never  arrived,  the  money  was  directed  to 
be  raised  and  paid  to  his  representative.  If  Mrs.  Hearn  had  survived  her 
husband  but  a  single  hour,  her  executor,  upon  the  principle  of  that  case,  would 
be  entitled  to  the  value  of  this  annuity.  In  point  of  fact,  however,  the 
period  limited  for  the  investment  expired  before  Mrs.  Heam*s  death  ; 
and  though  she  consented  to  a  postponement  •of  the  purchase  with  [•610] 
a  view  to  accommodate  the  defendants,  they  cannot  be  permitted  to 
derive  a  contingent  advantage  from  that  circumstance,  since  it  is  not  pre- 
tended that  she  ever  abandoned  her  right.  The  only  distinction  suggested 
that  here  the  thing  given  is  an  annuity  of  a  certain  amount,  and  not  a  fixed 
sum  for  the  purchase  of  an  annuity,  is  merely  nominal,  and  was  exploded  in 
Yates  V.  Compton  (6)  As  soon  as  the  prescribed  period  had  elapsed,  the 
bequest  became  as  much  ascertained,  or  by  a  reference  to  the  government 
tables  ascertainable,  as  if  its  amount  had  been  specified  in  the  will.  If  this 
had  been  an  annuity  bequeathed  to  a  stranger  for  the  life  of  the  widow, 
and  the  latter  had  died  after  the  three  months,  but  before  the  investment  was 
made,  could  it  be  seriously  argued  that  the  legatee  should  lose  the  value  of 
his  legacy  ?  What  difference  can  it  make,  that  here  the  annuitant  and  the 
cestui  que  vie  are  one  and  the  same  person  ? 

Mr.  Pepys  and  Mr.  Turner^  for  the  executors  : — The  substance  of  the 
gift  here  is  an  annuity  of  a  stated  amount,  and  not  as  in  the  ordinary  cases, 
an  ascertained  sum.  The  intention  of  the  testator,  as  is  shown  by  the  bequest 

(a)  3  Swans.  483.  (i)  3  P.  Wins.  308.  (c)  2  P.  Wms.  308. 

[1]  Seo  another  report  of  this  case,beibf«  the  Master  af  the  Rolls,  Sir  John  Leaofa,  Taml. 
465. 
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of  300/,  till  the  annuity  should  be  purchased,  was  to  secure  to  his  widow  a 
competent  provision  for  her  declining  years, — not  to  put  into  her  hands  a  sum 
80  gross,  which  she  might  squander  and  mismanage,  or  which  might  go 
eventually  to  her  own  relatives.  There  is  nothing  improper  or  illegal  in  that 
intention  ;  and  although  the  widow  might  perhaps  have  defeated  it  by  sig- 
nifying her  election  to  the  contrary,  and  demanding  the  value  of  the  annuity 

in  money,  she  has  not  attempted  to  do  so.    The  obiter  dictum  of 
[*6ll]   Lord  King  in  Yaies  v.  Comptony  goes  only  to  the  extent  *of  allowing 

the  annuitant  an  option ;  the  case  itself  decided  nothing,  for  the  re- 
port does  not  state  in  what  right  the  money  was  decreed,  and  Jane  Styles, 
whom  the  plaintiff  represented,  was  the  legatee  both  of  the  annuity  and  the 
residue.  I'here  is  no  law  which  declares  that  a  testator  may  not  restrict  his 
bounty  to  a  mere  annual  provision,  or  which  releases  his  executors  from  the 
obligation  to  carry  that  purpose  strictly  into  effect,  provided  he  has  expressed 
it  in  distinct  and  imperative  terms.  Doubtless  the  legatee  of  an  annuity, 
who  is  sui  juris f  may  sell  it  the  day  after  it  is  bought;  but  the  trouble  and 
loss  attending  a  sale  will,  in  general  deter  him  from  such  a  step ;  especially 
if  the  annuitant  be*  an  elderly  female,  to  whom  a  comfortable  maintenance, 
well  secured,  is  far  more  valuable  than  any  price  she  could  obtain.  The 
cases  referred  to  have  all  proceeded  upon  the  principle  of  there  being  a 
gross  sum  given  ;  which,  being  ascertained  by  the  testator  himself,  the  legatee 
is  permitted  to  deal  with  at  his  pleasure.  That  distinction  is  expressly  taken 
in  Barnes  v.  Rowley. {a)  If  the  legatee  of  an  annuity  be  a  bad  life,  are  tlie 
executors  to  have  no  discretion  with  regard  to  the  time  and  mode  of  se- 
curing the  annuity  ?  May  they  not  by  arrangement  with  the  legatee,  and 
for  the  benefit  of  tlie  estate,  provide  for  its  payment  in  a  different  way,  or 
postpone  the  investment  till  a  more  advantageous  opportunity;  or  must 
they  at  all  events,  and  at  whatever  cost,  at  once  set  apart  and  invest  the 
price  ? 

1831  ;  August  8. — The  Lord  Chancbllor.(6) — Upon  the  authority  of  the 
cases  which  have  been  cited,  particularly  Yates  v.  Compton,(c)  I  am 
[*612]  of  opinion  *that  the  absolute  interest  in  this  annuity  vested,  at  the  de- 
cease of  the  testator,  in  the  widow.  The  widow  had  a  right  to  have 
the  annuity  purchased,  and  her  personal  representatives  have  the  same  right. 
The  executors  ought  to  have  bought  it  within  three  months ;  and  they  can- 
not say  that  she  shall  be  placed  in  a  worse  situation,  because  they  have  not 
done  their  duty  (for  she  did  not  die,  till  after  the  three  months  had  elapsed,) 
than  she  would  have  been  in,  had  they  done  what  they  ought  to  have  done.  It 
is  said  that,  in  Palmer  v.  Craufurd,{d)  and  Bayley  v.  Bishop,(e)  there  was  a 
bequest  of  a  specific  sum,  with  a  direction  appended  to  lay  it  out  in  the  pur- 

(a)  3  Yea.  305.  (&)  Lord  Brougham.  (c)  2  P.  Wms.  30a 

(d)  2  Swans.  482.  (e)  9  Ves.  6. 
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chase  of  an  annuity.  In  the  first  place,  Yates  ▼.  CoTnpton^ic)  (which  is  the 
earliest  case  Upon  the  point)  is  not  open  to  that  observation  ;  for  there  the 
testator  directed  his  executors  to  sell  certain  lands,  and  with  the  money  arising 
from  the  sale,  and  the  surplus  of  his.  personal  estate,  to.  purchase  an  annuity 
of  100/.  for  the  life  of  Jaiie  Styles  ;  and  the  overplus  also  of  the  personal  es- 
tate was  to  go  to  Jane  Styles.  That  is  a  case,,  therefore,  which  is  not  liable 
to  the  observation  by  which  it  is  sought  to  distinguish  the  present  case  from 
the  others,  because  it  is  not  a  bequest  of  any  specific  sum  ;  the  sum  to  be 
paid  for  the  annuity  is  not  specified  ;  what  is  specified  is  the  amount  of  the 
annuity  which  is  to  be  bought.  It  is  true  there  is  a  circumstance  in  that 
case  which  does  not  occur  here  :  for  there  the  residue  was  given  to  the  same 
person  who  took  the  annuity,  which  might  make  some  little  difference  in  the 
argument.  But  that  observation  does  not  apply  to  Palmer  v.  Craufurd,  or 
Bayley  v.  Bishop,  or  Barnes  v.  Rowley,  In  Palmer  v.  Craufurd,{b)  3000/. 
was  given  to  two  trustees  to  purchase  an  annuity  of  300Z.  for  the  life  of  G. 
Craufurd,  in  their  own  names,  and  to  pay  it  to  him  half-yearly.  The 
Master  of  the  •Rolls  held,  that  the  only  question  was  concerning  the  [•eiS] 
effect  of  some  correspondence,  as  evidence  of  his  having  elected  to 
take  a  benefit  und^r  the  will  in  another  way,  and  not  by  way  of  annuity.  In 
Barnes Y,  Rowley, ip)  the  words  were,  "I  bequeath  to  Mary  Steele  260/., 
which  I  have  in  the  5  per  cents.,  to  be  laid  out  in  an  annuity  for  her  life." 
Mary  Steele,  before  the  death  of  the  testator,  i^  few  hours  after  the  will,  had 
attempted  to  commit  suicide,  and  she  effected  that  purpose  two  days  after  his 
decease.  These  were  very  strong  circumstances  to  show  the  probable  in- 
tention of  the  testator  to  give  her  a  life  interest  by  way  of  annuity  only.  A 
deranged  person,  seeking  to  destroy  herself,  was  evidently  not  to  be  trusted  ; 
and  one  can  hardly  avoid  importing  that  consideration  into  the  case.  Never- 
theless, Lord  Loughborough  made  use  of  expressions,  which  clearly  exclude 
the  operation  of  the  argument,  by  which  it  is  sought  to  found  the  doctrine  of 
these  cases  upon  the  circumstance  of  there  being  a  gift  of  the^um,  and  not  a 
mere  direction  to  lay  it  out  in  the  purchase  of  an  annuity.  He  asks,  "  Could 
I  have  prevented  her  firom  selling  the  annuity  the  next  day,"  during  the  two 
days  the  unfortunate  woman  survived  the  testator  ?  The  answer  must  be.  No. 
Then  she,  or  her  personal  representatives,  had  a  right  to  the  same  benefit,  as 
if  the  annuity  had  been  purchased  during  her  life  ;  and  he  adds,  "  The  inter- 
ference of  the  court  against  the  will  of  the  legatee,  to  compel  thie  laying  out 
the  money  in  an  annuity  for  a  person,  her  own  mistress,  would  have  been 
perfectly  nugatory  and  vain.  The  executor  can  never  benefit  by  it.  lean- 
not  raise  a  doubt  upon  it." 

All  these  cases,  appear  to  have  gone  upon  the  principle,  that  it  is 
not  material  whether  a  testator  gives  *a  sum  of  money,  and  directs  it    [•fiH] 
to  be  laid  out  in  an  annuity,  or  gives  a  general  direction  to  his  execu- 

(a)  3  P.  Wins.  308.  (6)  3  Swans.  483.  (c)  3  Ves.  305. 
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tors,  to  lay  out  so  much  money  as  will  be  sufficient  to  buy  a  given  annuity. 
In  Barnes  v.  Rowley  the  annuity  was  considered  to  have  been  vested  from 
the  death  of  the  testator  ;  and  I  can  see  no  difference  between  giving  a  sum 
of  money  to  be  vested  in  an  annuityrto  be  paid  half  yearly  to  A.  B.,  and 
ordering  the  executor  to  lay  out  so  much  money  as  shall  be  sufficient  to  buy 
for  A.  B.  an  annuity  of  a  certain  amount.[l] 
The  judgment  of  the  Master  of  the  Rolls  must  be  affirmed. (a) 


Bourn  v.  Gibbs.[2] 
1831 ;  June  19. 
A  teBtator  gave  to  his  wife  the  reddue  of  his  pereonal  property,  with  a  proTiso,  that  if  not  disposed  of 

by  her  in  her  life  or  by  her  will,  it  should  go  over.    It  passed,  as  part  of  her  property,  by  her  wiil» 

although  not  specifically  noticed. 

The  residuary  clause  of  the  will  of  Richard  Claringbould  was  in  the  fol- 
lowing words  : — "  Also  I  give  and  bequeath  the  sum  of  200/,  of  like  lawful 
money,  and  also  the  sum  of  lOOOZ.  stock,  residue  of  my  capital  stocky  in  the 
old  joint  stock  of  south  sea  annuities,  and  also  200/.  of  capital  stock  in  the 
three  per  cent,  consolidated  bank  annuities,  and  also  all  the  rest  and  residue 
of  my  goods,  chattels,  effects,  debts  due  and  owing  to  me,  money,  securities 
for  money  in  any  of  the  public  stocks  or  funds  of  the  kingdom,  and  all  other  my 
personal  estate  whatsoever  and  wheresoever,  and  of  what  kind  soever  the  same 
may  be,  at  the  time  of  my  decease,  (from  and  after  the  payment  of  all  my  just 

debts,  funeral  expenses,  the  legacies  before  mentioned,  and  the  legacy 
[*615]    *of  5/.  hereinafter  bequeathed  to  my  executor  John  May,  hereinafter 

mentioned,  and  the  charges  of  proving  and  executing  this  my  will) 
unto  my  wife  Elizabeth  Claringbould,  to  and  for  her  own  use  and  benefit,  and 
to  be  at  her  own  absolute  disposal,  and  free  from  any  control  whatsoever  ; 
provided  nevertheless  that  if  my  said  wife  shall  make  no  disposition  thereof, 
either  by  expenditure,  sale,  transfer,  assignment,  gift,  or  otherwise  in  her  life- 
time, or  by  her  last  will  and  testament,  then  I  direct  that  the  said  several 
sums  of  200/.  lawful  money,  and  1000/.  in  the  old  south  sea  annuities,  and 
200/.  stock  in  the  three  per  cent,  consolidated  bank  annuities,  and  residuary 
personal  estate,  after  such  payments  thereout  as  aforesaid,  or  such  part  there- 
of as  shall  remain  undisposed  of  as  aforesaid,  shall,  immediately  after  my 
wife's  decease,  go  to,  and  I  accordingly  will  and  bequeath  the  same,  unto  my 
two  nephews  Peter  John  Saunders  and  Thomas  Saunders,  and  my  said  niece 

(a)  Woodmetton'v.  Walker,  posit. 

[11  Vide  BUtDitt  v.  Roberts,  Cr.  &  Ph.  274.  S.  C.  10  Sim.  491.  Bradhurstv.  Bradkuret,  1 
Paige,  231.  Hawley  v.  Janus,  5  Paige,  321.  Twtsdaie  ▼.  Ttoeedale,  10  Sim.  453,  The  bequert 
of  an  annuity  created  de  novo  requires  words  of  limitation  to  be  annexed  to  it,  in  order  that  more 
than  a  life  interest  should  pass,  unless  the  bequest  contains  a  reference  to  a  particular  fund.  Heron 
V.  Stokes,  1  Conn.  &,  Law.  270.  Whether  legacies  of  annuities  are  distinguishable  from  other  lega- 
cies, see  Page  v.  Adam,  4  Beav.  283. 

[2]  S.C.Taml.414. 
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Ann  Gibbs,  equally  to  be  divided  between  them,  share  and  share  alike,  and  to 
their  several  and  respective  executors,  administrators,  and  assigns." 

The  widow  mad  3  her  will,  in  which  the-e  was  no  reference  or  allusion  to 
her  husband*s  will ;  and  she  thereby  disposed  of  all  her  personal  estate  to 
other  persons  than  those  who  were  named  in  her  husband^s  ultimate  residuary 
bequest.  A  sum  of  stock,  which  was  part  of  the  testator's  property  given  to 
the  wife,  remained  in  his  name  at  the  widow's  death  ;  and  the  question  in  the 
cause  was  whether  this  passed  by  her  will  ? 

Mr.  Bickersteth  and  Mr.  Barber^  for  the  plaintiffs  : — ^The  residuary  estate 
of  Richard  Claringbould  became  his  wife's  absolute  property ;  and 
it  passed  by  her  *will  as  part  of  her  assets.     Bull  v.  Kingstonf{a)    [*616] 
Attorney  General  v.  HaU,(b)  cited  with  approbation  in   Wynne  v. 
Hawkinsy{c)  Bland  v.  Bland.{d) 

Mr.  Pemberton  aind  Mr.  Farrer,  contra : — ^The  wife  had  undoubtedly  a 
power  of  disposing  of  the  stock  in  question,  either  by  applying  it  to  her  own 
use,  or  by  making  an  appointment ;  but  if  she  did  not  dispose  of  it,  the  tes- 
tator gave  it  to  his  nephews.  He  did  not  mean  that  it  should  be  part  of  her 
general  assets  ;  her  interest  was  to  cease  with  her  life,  unless  she  spent  the 
fund  or  made  an  express  disposition  of  it ;  and  if  the  will,  which  she  has 
made,  does  not  contain  any  reference  to  her  authority,  or  to  this  specific 
fund,  it  cannot  be  deemed  an  execution  of  her  power. 

The  Master  of  the  Rolls  was  of  opinion  that  the  widow  took  an  abso* 
lute  interest  in  the  whole  of  the  testator'^  residuary  estate,  and  that  the  stock 
in  question  did  pass  by  her  will.[l] 

(a)  1  Mer.  314.  {h)  FItzgibb.  314.    3  Eq.  Ab.  293.  (e)  1  Bro.  C.  C.  179. 

{d)  3  Cox,  349.  See  also,  on  this  point,  Lighibume  v.  OiU,  3  Bro.  P.  C.  350,  TomL  ed.  Up* 
well  V.  HaUey,  1  P.  Wms.  651,  snd  the  oaaes  referred  to  in  the  notes. 

•  [1]  A  tesUtor  by  his  wiU,  directed  his  tmstees  "  to  raise  50002.  for  his  daughter,*'  and  to  mvest 
"  his  daughter's  said  legacy,"  and  pay  the  interest  to  her  for  life,  for  her  separate  use,  and  not  to 
be  under  the  control  of  any  husband,  with  remainder  to  her  children  absolutely,  and  he  gave  her 
the  power  of  appointing  a  life  interest  to  her  husband.  The  will  contained  no  ultimate  limitation 
of  the  property,  but  charged  the  legacy  on  the  real  estate  in  case  of  a  deficiency  of  the  personalty. 
It  was  held,  that  subject  to  the  interests  given  to  the  children,  the  uaughter  took  an  absolute  in- 
terest,  and  having  died  unmarried,  that  her  personal  representatives  were  entitled  thereto.  Mayor 
▼.  Towntndf  3  Beav.  443.  And  see  Comber  v.  Oraham,  ante,  450.  Wood  y.  Riehardsan,  4 
Beav.  174.    Pratt  v.  Church,  id.  177.    Hulme  ▼.  Hulme,  9  Sim.  644. 
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[•617]  fKiNSMAN  V.  Kinsman. 

RoLiA— 1830 ;  Jane  17.    L.  C— 1831 ;  Augrnst  2,  3, 4,  23. 

In  a  creditor's  suit,  the  debts  and  costs  were  paid  by  the  sale  of  one  of  two  devised  estates,  and 
the  court  directed  the  master  to  settle  the  proportion  which  was  to  be  borne  by  the  other  de- 
Tised  estate :  the  devisee  of  the  first  mentioned  devised  estate  was  entitled  for  life  only ;  and. 
he  being  an  ignorant  penon  and  a  day  laborer,  no  proceedings  were  bad  under  this  direction 
for  twenty-six  years,  at  the  end  of  which  time  the  other  devised  estate  waa  sold.  The  year 
following  the  tenant  for  life  died,  and  his  son,  who  was  entitled  in  remainder,  filed  a  bill  to 
charge  the  purchaser  of  the  other  devised  estate  with  the  proportion  which  it  ought  to  have 
contributed  towards  the  debts  and  costs  ;  and  a  decree  waa  made  by  the  Master  of  the  BoUa 
accordingly,  upon  the  ground  ^of  lit  pendent,  which  was  held  to  amount  to  eqaxtaUe  notieo 
of  the  charge. 

On  appeal  the  decree  was  reversi'd  by  the  Lord  Chancellor,  on  the  ground  that  there  was  no  lit 
pendens  at  the  time  of  the  purchase. 

The  testator,  who  died  in  1780,  by  his  will  devised  an  estate,  called  San- 
dy Park,  to  William  Kinsman  for  his  life,  with  remainder  in  tail  to  his  son, 
the  present  plaintiff,  then  an  infant :  and  another  estate  called  the  manor  of 
Norlhwood,  to  the  defendant,  Simon  Kinsman,  for  life,  remainder  in  tail  to 
his  son,  who  was  another  defendant.  After  the  death  of  the  testator,  a 
creditor's  bill  was  filed  for  establishing  the  will  and  administering  the  estate  ; 
and  by  the  decree  made  on  the  2dd  of  May,  1792,  after  directing  the  usual 
accounts  of  the  personal  estate,  it  was  ordered,  that,  if  the  personal  estate 
were  insufficient  for  the  payment  of  the  debts,  the  two  estates  of  Sandy 
Park  and  Northwood  should  contribute  thereto  in  proportion  to  their  respective 
values.  On  the  19th  of  February,  1798,  the  cause  came  on  for  further  di- 
rections upon  the  master's  report,  which  ascertained  a  considerable  deficien- 
cy of  the  personal  estate  for  payment  of  the  debts,  and  the  two  estates  were 
ordered  to  be  sold.  In  pursuance  of  that  order  the  Sandy  Park  estate 
was  sold  for  3400/.  ;  but,  Simon  Kinsman  having  placed  the  title  deeds  of 
the  Northwood  property  in  an  iron  po!,  and  buried  them  in  his  garden,  no 
title  could  be  made  to  that  estate,  and  it  remained  unsold.  On  the 
[•618]  13th  of  March,  1798,  the  cause  came  on  again  for  •further  direc- 
tions, when  the  debts  and  the  costs  of  the  suit  up  to  that  hearing 
were  ordered  to  be  paid  out  of  the  3400/.,  and  it  was  referred  to  the  master 
to  settle  the  proportion  of  the  debts  and  costs  which  ought  to  be  borne  by 
the  Northwood  estate.  The  whole  of  the  sum  of  3400/.  was  exhausted  in 
the  payment  of  debts  and  costs,  except  the  sum  of  390/. ;  and  the  master 
reported  that  the  sum  of  873/.  1^.  8d.  was  the  proportion  of  the  debts  and 
costs  which  ought  to  be  borne  by  the  Northwood  estate.  An  order  was  also 
made  for  laying  out  the  sum  of  390/.  in  three  per  cent,  consols,  and  for  the 
payment  of  the  dividends  to  W.  Kinsman  during  his  life. 

William  Kinsman  was  a  poor  and  ignorant  man,  who  gained  his  livelihood 
as  a  day  laboier ;  and  no  futher  proceedings  were  had  in  the  cause  until  after 
his  deathi  which  happened  in  February,  1825,  when  the  solicitor  employed 
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by  the  present  plaintiff,  upon  an  application  to  the  court  for  the  paymentta 
the  plaintiff  of  the  sum  of  390/.,  became  apprized  of  the  facts  of  the  case  ; 
and,  about  the  same  time,  he  discovered  that  Simon  Kinsman  and  his  son  had 
in  the  year  1824,  joined  in  a  sale  of  the  Northwood  estate  to  a  Mr.  For- 
tescue  for  the  sum  of  2700/.,  who  afterwards  conveyed  it  to  his  son,  one  of 
the  defendants. 

The  present  was  a  supplemental  suit  for  the  purpose  of  having  the  sum 
of  873/.  U.  Sd.  with  interest  and  costs  raised  out  of  the  Northwood  estate. 

Mr.  Pfimberton  and  Mr.  Danielle  for  the  plaintiff. 

Mr.  Tinney  and  Mr.  Parker^  (or  the  defendants  Simon  Kinsman  and  hitf 
son. 

Mr.  Bickersteth  and  Mr,   Kindershy,  for  Mr.  Fortescue  : — •The    [•eiQj 
defendant  Fortescue  put  in  a  plea  of  purchase  for  valuable  considera- 
tion without  notice,  to  which  the  plaintiff  replied :  no  evidence  was  entered 
into  in  support  of  the  plea. 

Several  questions  were  raised  in  the  course  of  the  argument,  but  the  point 
principally  discussed,  and  upon  which  alone  the  judgment  turned  both  at  the 
rolls  and  in  the  cpurt  above,  was,  whether  there  had  here  been  a  lis  pendens  of 
such  a  nature  as  to  affect  the  purchaser  with  equitable  notice.  Upon  that 
point  the  following  authorities  were  referred  to :  Worsley  v.  Earl  of  Scar^ 
borough^ia)  Gore  v.  Stacpole^{b)  Style  v.  Martiny{c)  Sugderis  Vendors  and 
Purchasers.{d) 

The  Master  op  the  Rolls  decreed  that  the  sum  of  870/.  Is.  Sd.,  with  in- 
terests and  cosu  should  be  raised ;  stating,  that,  at  the  lime  of  the  sale  to  Mn 
Fortescue,  there  was  plainly  a  Us  pendens,  which  amounted  to  equitable  notico 
of  the  charge,  and  that,  but  for  the  sale,  which  made  a  supplemental  bill  ne« 
cessary,  he  would  now  have  ordered  the  charge  to  be  raised  oat  of  the 
Northwood  estate,  upon  an  application  in  the  original  suit.[l] 


1831 ;  August  2,  3,  4. — The  defendant,   Fortescue,  appealed  from  that 
decree. 

Mr.  Pepys  and  Mr.  Danielle  fur  the  plaintiff. 

The  Solicitor  General  (Sir  W.  Hornet)  Sir  E.  Sugden^  and  Mr.  Kindersly^ 
for  the  appellant. 

*In  support  of  the  decree  it  was  argued,  that,  as  Mr.  Fortescue  [*620] 
had  bought  the  Northwood  estate  during  the  pendency  of  a  suit,  in 
which  it  had  been  declared  chargeable  with  the  sum  now  sought  to  be  re- 
jcovered,  he  must  be  considered,  in  equity,  as  having  had  constructive  notice. 
There  was  no  pretence  for  saying  that  at  ihe  time  of  his  purchase  the  cause 
was  at  an  end.    The  Report  of  the  master  ascertaining  the  amount  of  the 

(a)  Alt  392.  (i)  1  Dow,  80.  (c)  1  Ch.  Ca.  150. 

(<0  735—8,  7th  ed,  where  all  the  casee  are  considered. 

[1]  See  another  report  of  the  caM  before  the  Master  of  the  Rolls,  TamL  3991 
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charge  had  been  regularly  confirined.  but  no  final  decree,  directing  the  money  i 

to  be  raised,  had  ever  been  pronounced.    The  surplus  produce  of  the  other  | 

estate,  which  had  been  administered  in  the  same  suit,  remained  in  the  custody  I 

of  the  court,  and,  under  orders  made  in  the  cause,  the  dividends  were  payable  | 

to  the  tenant  for  life,  till  his  death  in  1625,  a  period  subsequent  to  the  date  of  | 

the  purchase.    Indeed,  the  Master  of  the  Rolls  had  intimated  that,  but  for  the  I 

transfer  of  interest  occasioned  by  the  sale,  he  should  have  felt  no  diflBculty  in 
ordering  the  charge  to  be  raised  upon  a  petition  in  the  original  suit, 
without  the  expense  of  a  supplemental  bill.  The  existence  of  a  lis  pendens 
was  therefore  unquestionable  ;  and  it  was  scarcely  conceivable  how  the  pur- 
chaser or  his  advisers,  if  they  had  used  reasonable  diligence  in  investigating 
the  title,  could  have  failed  to  discover  the  fact. 

On  the  other  side,  it  was  contended,  that,  if  this  were  to  be  considered  as 
constituting  litis  pendentia^  half  the  lands  in  the  kingdom  would  be  placed  ex^ 
tra  commercium ;  since,  in  a  large  proportion  of  suits  instituted  fur  the  ad- 
ministration of  assets,  and  under  which  charges  might  eventually  be  establish- 
ed against  real  estate,  no  final  decree  was  ever  made  ;  but  as  soon  as  their 
immediate  number  was  attained,   the  actors  declined  to  prosecute  them 

farther.    In  the  present  instance,  after  the  creditors,  who  proved  their 
[*62l]    debts,  had  obtained  a  decree  for  payment  *they  had  no  motive  in 

proceeding ;  and  the  suit  was  of  course  suffered  to  go  to  sleep.  In 
common  understanding,  and  for  all  practical  purposes,  a  cause  was  absolute- 
ly determined,  when  the  object  had  been  accomplished  for  which  it  was 
originally  commenced.  It  was  nothing  to  the  plaintiff  or  to  the  public  what 
equities  the  court  might  afterwards  see  fit  to  administer  between  the  different 
defendants.  In  strictness  there  could  be  no  litis  pendentia  between  co- 
defendants.  The  order  made  in  1792,  or  at  all  events  that  in  1798,  was, 
therefore,  really  the  final  decree  ;  but  if  it  were  otherwise,  the  circumstances 
which  had  occurred  since,  the  laches  of  the  parties,  the  undisputed  transfer  of 
the  property,  and  still  more,  the  leaving  the  defendant  Simon  Kinsman  in  the 
undisturbed  possession  of  the  Northwood  estate,  thereby  enabling  him  to 
commit  a  fraud  upon  the  purchaser,  were  tantamount  to  an  abandonment  of 
the  suit.  And  yet,  according  to  the  plaintiff's  argument,  no  length  of  time^ 
not  fifty  years,  or  a  century,  would  be  sufficient  to  destroy  the  litis  pendentia^ 
unless  a  decree  were  pronounced,  formally  dismissing  the  cause  out  of  court, 
a  decree  which,  in  practice,  never  was  made,  and  which  it  was  nobody's 
interest  to  ask.  Such  a  doctrine  was  absurd  in  principle,  and  would  be  most 
mischievous  in  its  operation.  Lord  Bacon,  in  his  twelfth  rule,(a)  laid  it  down» 
that  lis  pendens  cannot  affect  a  purchaser,  unless  it  be  closely  and  vigorously 
prosecuted. 

(a)  Beame'j  Olden,  p.  7. 
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In  addition  to  the  authoriiies  cited  in  the  court  below,  Bishop  of  Winchester 
▼.  Patne,(a)  was  referred  to. 

August  25. — The  Lord  Chancellor,  after  stating  the  circum- 
stances of  the  case,  observed,  that  the  single  question  *was, — not    [*622] 
whether  lis  pendens  was  notice  to  a  purchaser,  for  of  that  there  could 
be  no  doubt, — but  whether  there  was  or  was  not  a  lis  pendens  in  this  case  ? 
He  took  it  to  be  perfectly  clear  that,  in  order  to -constitute  litis  pendentia^  there 
must  be  a  continuance  of  litis  contestatio  ;  and  without  going  so  far  as  to  say 
with  Lord  Bacon,  that  there  must  be  a  constant  and  vigorous  prosecution  of 
the  suit,  still  something  should  be  done  to  keep  it  alire  and  in  activity.     It  was 
unnecessary  to  go  through  the  authorities  which  had  been  adverted  to,  the 
rather,  as,  with  the  exception  of  Worsley  v.  Earl  Scarborough^  where  Lord 
Hardwicke  drew  the  acknowledged  distinction  between  a  pending  suit  and  a 
decree,  they  would  not  be  found  to  lay  down  any  distinct  principle  upon  the 
subject.     He  was  ready  to  admit  that  a  decree  for  an  account  in  a  creditor's 
suit  would  not  determine  a  lis  pendens.     But  when  the  proceedings  went  a 
great  deal  further  than  the  account ;  when  the  cause  had  been  referred  to  the 
master,  to  see  what  proportions  of  a  given  encumbrance  two  estates  should 
respectively  bear ;    when  the  master  had  made  his  report ;    when  that  report, 
unobjected  lo  and  unexcepted  to,,  had  been  finally  confirmed ;  when  the  whole 
of  the  equities  between  the  parties  had  been  adjusted  and  adjudicated  upon  ; 
when  every  thing  had  been  obtained  under  the  decree  which  the  suit  had  con- 
templated, and  nothing  remained  but  to  carry  the  decree  into  effect,  the  case 
was  most  materially  changed.     After  the  decree,  and  before  execution,  it  was 
not  pretended  that  lis  pendens  could  any  longer  exist.     If  that  were  in  sub* 
stance  the  case  here,  to  what  did  the  difference  in  form  amount  ?    It  might  be 
true,  that  no  general  decree  had  been  made  upon  the  cause  coming  back  for 
further  directions.     And  why  was  it  so  ?     In  all  probability  because  no  farther 
directions  were  required  ;    the  rights  of  the  parties  having  been  as* 
certained  and  decided  by  the  report,  that  report  'confirmed,  and  still    [*62d] 
unappealed  from,  was  in  truth  the  final  judgment  in  the  cause.     How 
many  years  had  elapsed  after  that  decree  had  been  pronounced  ?    Upwards  of 
a  quarter  of  a  century ;  and  matters  might  have  gone  on  for  a  century  longer, 
because  nobody  had  any  motive  to  interfere.     If  the  supplemental  bill  were 
considered  as  growing  out  of  the  former  suit,  that  might,  in  a  certain  sense,  be 
held  to  be,  and  perhaps  his  honor  had  so  held  it,  a  continuance  and  prosecu. 
tion  of  the  original  cause ;  but  it  would  be  an  abuse  of  the  plain  meaning  of 
the  term  lis  pendens  to  apply  it  to  a  case  like  the  present,  where  the  supple* 
mental  bill  was  not  filed,  till  after  the  sale  had  taken  place. 

Upon  these  grounds,  his  Lordship  was  of  opinion  that,  at  the  time  when 
the  purchase  was  made,  there  was  no  litis  pendentia  of  which  the  purchaser 

(a)  Yet.  194k  SorreUy,  Carpenter,  9  P.  Wmt. 483,  and  the  esMi  dted  in  the  note. 
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was  bound  to  take  notice,  and  that  the  judgment  of  the  court  below  ought, 
therefore,  to  be  reversed.[l] 


The  other  defendants,  Simon  Kinsman  and  his  son,  were  served  with  the 
petition  of  appeal,  but  did  not  appear. 


[•624]  •FosBROOKB  v.  Balouy.[2] 

1830 ;  Jane  31. 

The  eighth  of  the  new  orders  applies  only  to  the  case  of  exceptions,  and  if  the  plaiptiff  afterwsnb 

move  to  amend  his  bill,  the  defendant  is  entitled  to  an  order  for  time  to  answer,  according  to  the 

old  practice. 

Exceptions  having  been  allowed  to  the  defendant's  answer,  the  master, 
under  the  authority  of  the  eighth  of  the  new  orders,  fixed  a  month's  time  for 
the  defendant  to  put  in  his  further  answer. 

The  plaintiff  two  days  afterwards  (24th  of  April,)  obtained,  as  of  course, 
an  order  to  amend  his  bill,  and  that  the  defendant  should  answer  the  amend- 
ments and  exceptions  together,  but  did  not  in  fact  amend  the  record,  till  a 
great  part  of  the  month  had  elapsed.  The  amended  bill  was  filed  on  the  14th 
of  May,  and  on  the  7th  of  June,  the  defendant,  having  been  served  with  the 
order  to  amend,  obtiiined  an  order  for  a  commission  to  take  his  answer  to  the 
amendments  and  exceptions,  with  six  weeks'  time  to  return  the  same. 
^  The  plaintiff  now  presented  a  petition  to  discharge  the  order  for  irregu- 
larity, on  the  ground  that  the  defendant  ought  to  have  answered  the  amend- 
ments and  exceptions  within  the  month  fixed  by  the  master. 

Mr.  Rogers^  in  support  of  the  petition. 

Mr.  Campbell,  contra. 

The  Master  of  thb  Rolls  : — The  eighth  order  applies  only  to  the  case 
of  exceptions.     If  a  plaintiff  afterwards  amend  his  bill,  the  defendant  is  en- 
tilled  to  sin  order  for  time  to  answer  according  to  the  old  practice.    If 
[•625J    it  were  otherwise,  the  •plaintiff,  by  delaying  to  amend,  would  deprive 
the  defendant  of  the  time  allowed  by  the  master  to.  answer  exceptionis* 

Petition  dismissed  with  costs. 

[1]  A.  peraooal  service  of  a  subpcena,  or  what  is  equivalent  to  personal  service,  upon  the  defend* 
ant  subsequent  to  the  filing  of  the  bill,  is  necessary  to  create  a  lit  pendens  as  against  a  bona  fi*fe 
purchaser,  of  the  subject  matter  of  litigation,  who  has  not  actual  notice  of  the  suit.  Hdyden  v. 
Bucklin,  9  Paige,  513.  And  see  further  as  to  lit  pendentt  Murray  v.  Ballout  1  Johns.  Ch.  Rep. 
566.  Hopkins  v.  McLaren,  4  Cow.  667.  Murray  r.  Blateh/ord,  1  Wend.  583.  Coppin  v.  Gray, 
1  Yo.  &  Coll.  C.  C.  206,  208.  Griffith  r.  Griffith,  I  Hofil  Ch.  Rep.  153.  Revised  Stotutes  of 
New  YoiiL,  vol.  2.  (2d  ed.)  p.  103.  i  48. 

12]  S.C.TamL433. 
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Propert  V.  Parker. 
1830 ;  June  21. 
If  the  defendant  himBelf  writes  the  agreement  for  the  purchase  of  a  leasehold  house,  and  states 

his  own  name  in  this  third  person  as  "  Mr.  A.  B.  has  agreed  ;"  this  is  a  good  contract  within  the 

statute  of  frauds,  though  he  does  not  otherwise  sign  the  agreement 

This  was  a  bill  for  the  specific  performance  of  a  contract  for  the  purchase 
of  a  leasehold  house.  The  contract  was  written  by  the  defendant,  but  was 
not  signed  by  him.  It  stated  the  agreement  in  the  third  person,  in  the  follow- 
ing form  : — "  Mr.  Wilmot  Parker  has  agreed,"  &c. 

Mr.  Rickersteth  and  Mr.  Girdlestoney  for  the  plaintiff. 

Mr.  Tinney  and  Mr.  G/rd/c5/one,  junior,  for  the  defendant. 

For  the  defendant  it  was  objected  that  the  insertion  of  his  name,  in  his  own 
handwriting,  in  the  beginning  of  the  agreement,  was  not  a  signing  within  the 
meaning  of  the  statute  of  frauds ;  and  in  support  of  the  objection  Morison  t. 
Tournour[d)  was  cited. 

The  Master  of  the  Rolls  overruled  the  objection  ;  observing  that  what 
the  statute  of  frauds  requires,  is,  that  the  party,  who  is  sought  to  be  charged, 
shall,  by  writing  his  own  name,  have  attested  that  he  has  entered  into  the 
contract.[l] 

The  usual  order  of  reference  as  to  title  was  made. 


•Attorney  General  v.  Christ's  Hospital.[2]  [•626] 

1830 ;  June  33. 

Where  an  annuity  is  given  to  a  charitable  institution  for  ever  upon  a  condition,  and  is  once  acceptecl 
and  acted  upon,  it  cannot  afterwards  be  renounced  at  pleasure ;  although  the  gift  is  coupled  with 
a  direction,  that,  upon  the  neglect  or  refusal  of  the  institution  at  any  time  to  act  upon  the  condition* 
the  annuity  shall  be  applied  in  another  manner. 

Mr.  Gut,  who  was  the  founder  of  Guy's  Hospital,  in  his  will,  after  men- 
tioning a  charter  of  incorporation  which  he  intended  that  charity  snould  obtain, 

(a)  18  Ves.  175.    See  Sugden's  Law  of  Vendon  and  Purchasers,  87—90,  (6th  edit.)  and  the 
there  cited. 


[1]  The  following  memorandum  was  made  by  Bridges,  the  vendor,  in  his  own  handwriting:-^ 
'<  July  26th,  1839,  John  Bleakley  agrees  with  J.  R  Bridges  to  take  the  property  in  Cable  street  for 
the  nett  sum  of  348/.  10«."  It  was  held  that  the  agreement  was  sufficienUy  signed  by  the  vendor. 
BU'tkley  ▼.  Smith,  11  Sim.  150.  A  memorandum  made  by  the  authorizbd  agent  of  the  party  was 
as  follows :  "  February  29th,  bought  for  Isaac  Clason,  of  B.  &.  V.,  3000  bushels  of  rye,"  Slc.  ;  it 
was  held  that  the  purchaser  was  estopped  from  saying  that  the  contract  was  not  duly  signed.  Clown 
T.  BaUey,  14  Johns.  Rep.  484.  It  is  alleged  by  counsel,  in  the  Earl  of  Glengal  v.  Barnard,  1 
Keen,  781,  that,  •«  If  the  name  be  so  inserted  as  to  have  the  effect  of  giving  authenticity  to  the  in- 
strument, it  is  immaterial  in  what  part  of  the  mstrument  it  is  found."  The  position  is  supported 
both  by  principle  and  authority.  A  holograph  will,  where  the  testator  commences,  "  I,  A.  B.  &c  f* 
without  signature,  is  a  familiar  illustration.  Statutory  regulations  have  however  made  changes  in 
this  respect 

[2]  S.  C.  Taml.  393. 
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made  a  bequest  in  the  following  words : — ''  Item,  I  give  to  the  president  and 
goyernors  of  Christ's  Hospital  in  London,  and  their  successors  for  ever,  one 
annuity  or  yearly  sum  of  400/.  to  be  paid  by  my  said  executors  till  such  in- 
tended corporation  shall  be  obtained  and  take  effect,  and  then,  by  such  intend- 
ed corporation,  or  their  treasurer  for  the  time  being ;  provided,  neverthele»Sy 
and  upon  this  condition,  that  my  said  executors,  and  such  intended  corporation 
and  their  successors,  shall  have  liberty  from  time  to  time  to  nominate  and  put 
into  Christ's  Hospital  aforesaid,  yearly  and  every  year  for  ever  at  Easter,  or 
within  six  months  after,  such  four  poor  children,  boys  or  girls,  whether  orphans 
or  otherwise,  or  the  children  of  freemen  of  the  city  of  London,  or  unfreemen, 
not  less  than  seven,  or  more  than  ten  years  of  age,  as  my  said  executors,  or 
the  said  intended  corporation  and  their  successors  shall  think  fit,  with  pre- 
ference to  my  relations,  as  often  as  any  such  shall  offer  themselves  ;  who  shall 
be  received  into  the  said  hospital,  and  have  the  maintenarice  and  education 
thereof,  and  be  continued  therein  in  like  manner  as  other  children  are  main- 
tained and  educated  in  the  said  hospital ;  and  my  will  is,  that,  in  case  and  as 
often  as  the  said  president  and  governors  of  Christ's  Church  Hospital  shall 
neglect  or  refuse  to  take  in  and  maintain  the  said  number  of  boys  and  girls  to 
them  nominated,  and  qualified  as  aforesaid,  it  shall  be  lawful  to  my  said  ex- 
ecutors, and  the  said  intended  corporation,  and  they  are  hereby  directed 
[*627]  and  desired  to  apply  the  said  annual  sum  of  400Z.  to  the  ^education 
and  maintenance  of  such  four  poor  children  as  aforesaid,  in  such  other 
school  or  place,  and  in  such  other  manner  as  they  shall  think  fit." 

The  governors  of  Christ's  Hospital  accepted  the  legacy,  and  from  the  year, 
1725  to  the  present  time,  complied  with  the  annexed  condition;  but  they 
now  declined  to  do  so  any  longer,  contending  that,  by  the  true  construction 
of  the  latter  part  of  the  bequest,  they  were  not  bound  by  the  acceptance  of 
the  legacy  to  continue  to  act  under  it,  but  were  at  liberty  to  abandon  the  gift, 
together  with  the  condition  annexed  to  it,  whenever  they  thought  fit. 

Mr.  Pemberton  and  Mr.  Wigram^  for  the  relators  : — The  sum  of  400t.  a 
year  is  given  to  the  governors  of  Christ's  Hospital  and  their  succession  for 
ever ;  but  it  is  given  upon  condition,  that  the  governors  of  Guy's  Hospital 
and  their  successors  should  have  liberty,  yearly  and  every  year  for  ever,  to 
put  into  Christ's  Hospital  four  children,  to  be  educated  and  maintained  in 
the  same  manner  as  the  other  objects  of  that  charity.  The  legacy  could  not  be 
accepted  in  part  and  rejected  in  part :  it  could  not  be  accepted  for  one  hun- 
dred years  and  no  longer  :  being  accepted,  it  was  accepted  absolutely  ;  and 
the  governors  of  Christ's  Hospital  are  therefore  bound  for  ever  by  the  con- 
dition. The  direction  for  applying  the  annuity  to  the  education  and  mainte- 
nance of  an  equal  number  of  poor  children  in  some  other  place,  in  case  the 
governors  of  Christ's  Hospital  should  neglect  or  refuse  to  admit  them,  does 
not  give  a  right  so  to  refuse  or  neglect. 

Mr.  Bickersteth  and  Mr.  Phillimoret  contra: — This  is  a  bequest  of  a 
yearly  payment,  subject  to  a  condition  which  is  to  be  performed  yearly ; 
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and  the  ^testator,  contemplating  that  at  some  future  time,  the  [*628] 
parties  might  deem  the  condition  too  burdensome  and  decline  to 
comply  with  it,  has,  in  that  event,  directed  the  yearly  sum  to  be  differently 
applied.  It  is  not  consistent  with  the  language  of  the  will  to  say,  that  the 
testator  considered  that  the  goTernors  of  Christ's  Hospital,  if  they  once  ac- 
cepted any  of  the  yearly  payments,  were  never  to  be  at  liberty  at  any  future 
time  to  neglect  or  refuse  to  admit  four  boys  yearly.  The  sum  of  400/.  a 
year  is  not  at  present  sufficient  to  maintain  four  boys  or  girls  yearly  for  the 
whole  length  of  time  during  which  each  child,  when  once  admitted,  is  en- 
titled to  remain  on  the  foundation ;  and  the  extra  expense  must  be  provided 
for  out  of  the  other  property  of  the  charity.  It  is  not  likely,  that  the  testa- 
tor should  have  intended,  instead  of  benefiting  Christ's  Hospital,  to  create  an 
incumbrance  on  its  funds  ;  and  such  a  purpose  cannot  reasonably  be  imputed 
to  him. 

Thb  Master  of  thb  Roixs  : — ^If  the  annuity  were  given  to  Christ's  Hos- 
pital for  such  time  only  as  they  should  continue  to  act  upon  the  condition, 
then,  indeed,  they  would  be  at  liberty  to  retire  from  it  at  their  pleasure.  But 
here  the  annuity  is  given  to  them  and  their  successors  for  ever ;  and,  having 
once  accepted  it,  they  are  for  ever  bound  by  the  condition.(a)  The  latter 
part  of  the  clause,  which  authorizes  the  executors  or  the  intended  corpora^- 
tion  to  apply  the  400/.  a  year  in  another  manner,  if  the  governors  of  Christ's 
Hospital  shall  refuse  or  neglect  to  act  under  the  condition,  is  not  to  be  con- 
sidered as .  authorizing  that  refusal  or  neglect,  but  as  a  collateral  remedy  to 
secure,  at  all  events,  the  testator's  charitable  intention. 


•Garratt  v.  Nibm>ck.  ['c 

RoLiA— 1830 ;  June  23. 

A  beqaest  by  a  huBband  to  hia  "  beloved  wife,"  not  mentioninfr  her  by  nanie,  appiiee  exclonvely  to 

the  individual  who  anawen  the  description  at  the  date  of  the  will,  and  is  not  to  be  extended  to  an 

after  taken  wife. 

The  will  of  S.  Richards,  which  bore  date  the  12th  of  September,  1821, 
and  was  not  duly  attested  to  pass  real  estate,  after  desiring  that  his  wife 
should  leave  off  shopkeeping,  gave  several  pecuniary  legacies,  and  proceeded 
in  these  words : — *•  I  then  give  to  my  beloved  wife  all  my  household  furniture, 
and  to  her  own  disposal ;  likewise  I  give  to  my  beloved  wife  all  my  freehold 
property  in  the  parish  of  Risely ;  all  my  money  in  the  funds,  mortgages, 
bonds,  notes  of  hand,  6cc.  for  her  own  use  during  her  natural  life."  After 
her  decease  the  testator  directed  his  freehold  property,  and  his  property  in 
the  funds,  to  be  sold,  and  the  produce  to  be  divided  among  seven  of  bis  rela- 

(a)  Attorney  General  v.  Chriefe  Hoepital,  3  Bro.  C.  C.  165.    Attorney  General  v.  Andrew  3 
Ves,  633. 

Vol.  I.  60 
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tions  and  their  families,  in  manner  therein  mentioned  ;  and  he  appointed  J. 
W.  Niblock  (to  whom  he  gave  a  legacy  of  1002.)  and  his  wife,  his  executor 
and  executrix. 

The  wife  was  not  mentioned  by  name  in  any  part  of  the  will.  At  the  time 
of  its  execution,  the  testator  was  a  married  man  ;  and,  upon  the  death  of  his 
wife  some  time  afterwards,  he,  in  April,  1824,  married  a  second  wife,  who 
survived  him.  He  died  in  the  month  of  August,  1824.  Probate  was  granted 
to  J.  W.  Niblock  alone,  as  surviving  executor. 

One  question  in  the  cause  was,  whether  the  testator's  widow  was  entitled 
to  a  life  interest  in  the  funded  and  other  personal  property  under  the  bequest 

to  his  "  beloved  wife  T' 
[*630]        *Mr.  Beames  and  Mr.  Stintorij  for  the  plaintiffs,  the  residuary  lega* 
tees. 

Mr.  Bickersteth  and  Mr.  Garrait,  for  the  executor. 

Mr.  Tinney,  Mr.  K.  Parker^  and  Mr.  Keene^  for  next  of  kin  who  were  not 
legatees. 

Mr.  Pembertoriy  for  the  widow.  On  the  one  hand  it  was  contended,  that 
the  description  of  "  beloved  wife"  was  applicable  only  to  the  wife  in  esse  at 
the  date  of  the  will,  and  was  as  much  personal  to  her  as  if  her  christian 
name  had  been  inserted  in  the  instrument ;   Waring  v.  Ward.{a) 

On  the  other  side  it  was  argued,  that  the  words  were  general,  and  would 
apply  indifferently  to  any  individual  who  should  fill  the  character  of  the  testa- 
tor's wife  at  the  time  when  his  will  was  to  take  effect.  In  this  view  the  term 
"  wife"  was  descriptive  of  a  class,  like  children  or  eldest  son, — expressions 
which  had  been  held  to  extend  lo  all  children,  or  to  any  son  who  answered 
the  description  at  the  testator's  death. (6)  An  opposite  construction  would 
leave  the  widow  entirely  unprovided  for,  unless,  which  upon  the  will  was  ex- 
tremely doubtful,  and  which  he  certainly  never  intended,  the  testator  had  left 
a  part  of  his  property  undisposed  of. 

The  Master  of  the  Rolls  was  of  opinion  that  the  widow  was  not  en- 
titled to  a  life  interest  in  the  testator's  personal  estate  ;  and  he  decreed  ac- 
cordingly [1] 

(a)  5  Vea.  670.  Fotter  v.  Cook,  3  Bro.  C.  C.  347.  Powell  on  DeviBes,  by  Jarman,  I,  307,  n. 
339, 340,  and  n.  So,  a  bequest  to  the  parish  where  one  lives,  and  testator  afterwards  changes  his 
parish,  is  a  good  bequest  to  the  first.    Com.  Dig.  Chancery,  3  (Y)  16,  pi.  1. 

(b)  WettY,  Primate  of  Ireland,  U  Cox,  fl58, 

[1]  A  testator,  by  a  codicil,  bequeathed  pecuniary  legacies  to  certain  persons  by  name,  who  wero 
described  as  having  lived  many  yean  in  the  family,  and  then  added,  "  to  the  other  servants  500L 
each.*'  It  was  held  that  a  person  who  was  in  the  tesUtor's  service  at  the  date  of  the  codicil,  but 
who  quitted  it  before  his  decease,  was  entitled  to  a  legacy  of  500Z.  Parker  v.  Marchant,  1  Yo.  &. 
Coil.  C.  C.  290.  Under  a  gift  of  the  testator's  real  and  peraonal  estate  to  his  wife  for  life,  and  the 
residue  to  be  equally  divided  between  her  brothers  and  sisters,  it  was  held  that  no  brother  or  sister, 
who  died  before  the  date  of  the  will,  was  capable  of  taking  under  the  bequest  Gray  v.  Oarman,  2 
Hare,  268. 
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•Badham  V.  Mee.  ['63 1 1 

RoLiii.— 1830 ;  June  38. 

A  testatrix  deyiaed  lands  to  tmstees,  in  trust,  in  the  first  place,  at  their  discretion,  to  pay  an  an- 
nuity to  her  son  A.,  and  next  to  apply  the  rents  to  the  maintenance,  education,  and  bringing 
up  of  the  three  children  of  A.  during  A.'s  life ;  the  sole  survivor  of  the  three  children  attain- 
ed twenty-one  in  the  lifetime  of  A. :  Held,  that  the  interest  of  such  surviving  child  in  the  sur- 
plus rents  and  profits  did  not  cease  on  his  attaining  twenty-one,  but  that  he  continued  entitled 
to  them  during  the  life  of  his  father. 

Patience  Mee,  by  her  will,  devised  the  Tiled  House  estate  to  trustees, 
upon  trust  that  they  should  receiye  the  rents,  issues,  and  profits  thereof,  as 
the  same  should  from  time  to  time  become  due,  and  in  the  first  place,  accord 
ing  to  their  will  and  pleasure,  and  not  otherwise,  allow  and  pay,  yearly  or 
oftener,  to  or  for  the  use  or  benefit  of  her  son  Richard  Mee  the  elder,  any 
sum  or  sums  of  money,  not  exceeding  in  the  whole  in  any  one  year  the  sum 
of  502.,  but  so  as  her  son  during  his  life  should  have  no  other  estate,  right, 
or  interest  in  the  messuage,  farm,  and  lands,  than  her  trustees,  or  the  sur- 
vivors or  survivor  of  them  and  his  heirs,  should,  in  their  or  his  free  and  un- 
controlled power  and  discretion,  think  fit  and  proper ;  and  in  the  next  place, 
should  pay,  apply,  and  dispose  of  the  rents,  issues,  and  profits  of  the  mes- 
suage, farm  and  lands,  unto  and  for  the  maintenance,  education,  and  bringing 
up  of  Richard  Mee,  Sarah  Mee,  and  John  Mee,  the  children  of  her  son 
Richard  Mee,  during  the  life  of  her  son.  The  residue  of  her  real  and  personal 
estate  she  gave  to  her  two  daughters. 

Richard  Mee  the  elder  was  still  living ;  Richard  Mee  the  son  and  Sarah 
Mee  were  dead  ;  John  Mee  had  long  since  attained  the  age  of  twenty-one  ; 
and  one  question  in  the  cause  was,  whether  John  Mee  had  any  interest  in  the 
rents  of  the  Tiled  House  estate  after  he  attained  twenty-one. 

Mr.  Treslove  and  Mr.  Rolfe^  for  the  residuary  devisees  of  Patience 
Mee. 

*The  devise  being  only  for  the  maintenance,  education,  and  bring-  [*632] 
ing  up  of  three  of  the  children  of  Richard  Mee  the  elder,  must  be 
intended  to  be  confined  to  their  minority.(a)  To  educate  and  bring  them  up 
was  the  object  of  the  bequest,  and  maintenance  is  referred  to  njerely  as  inci- 
dental to  the  other  principal  purposes.  Whenever  there  ceased  to  be  any 
one  of  them  who  was  under  age,  the  direction  to  the  trustees  to  apply  the 
rents  towards  their  education  and  bringing  up  could  no  longer  be  carried  into 
effect ;  and  from  that  time  the  rents  and  profits  were  undisposed  of,  except 
by  the  residuary  gift.    Hamley  v.  Gilhert.{b) 

Mr.  Bickersteth  and  Mr.  Wright^  contra,  cited  Alexander  v.  MaccuIlock.{c) 

The  Master  of  the  Rolls  observed  that,  though  the  terms  ''  mainten- 
ance, education,  and  bringing  up,"  where  no  period  was  fixed  except  what 

(a)  See  Ambl.  663.  (ft)  Jacob,  354.  (e)  I  Coz,  391. 
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was  implied  in  the  import  of  the  words  themselves,  would  have  reference  to 
minority,  yet  here  the  testatrix  had  limited  a  different  period,  namely,  the 
life  of  the  father  ;  and  he,  therefore,  held,  that  John  Mee^  as  the  survivor  of 
the  three  children,  was  entitled  to  the  surplus  rents  and  profits  during  the 
life  of  his  father.[l] 


[•633]  *Halliwbll  v.  Tanner. 

1830;  Julys,  12. 

Where  «  testator  gives  to  three  difierent  perMoe  three  leasehold  estates,  one  of  which  is  mort- 
gaged, and  dlreets  that  the  mortgage  shall  be  paid  oat  of  his  residuary  personal-  estate,  which 
proves  insufficient  for  that  purpose,  the  legatee  of  |he  mortgaged  leasehold  takes  it  cum  onerci 
and  the  legatees  of  the  two  other  leaseholds  shall  not  contribute  towards  the  payment  of  the 
mortgage  debt. 

The  testator,  having  three  leasehold  estates,  bequeathed  tiiem  to  three 
different  persons ;  and  one  of  them  being  subject  to  a  mortgage  made  by 
him,  he  directed  the  mortgage  money  to  be  paid  out  of  his  residuary  per- 
sonal estate.  The  personal  estate  being  insufficient,  for  that  purpose,  a 
question  was  made,  whether  the  legatees  of  the  two  otlier  leasehold  estates 
should  contribute  rateably  with  the  lecisehold  estate  in  mortgage  towards  pay<» 
ment  af  the  mortgage  debt. 

Mr.  Bickersteth  and  Mr.   Barber^  for  the  legatees  of  the  unincumbered 

[1]  The  testator  directed  the  interest  of  a  sum  of  money  to  be  applied  for  the  maintenance  and 
education  of  his  infant  nephew,  but  made  no  disposition  of  the  principal ;  it  was  held  that  the 
nephew  was  entitled  to  the  interest  during  his  life :  and  Shadwell,  V.  C.  said ;  "  In  the  case 
cited,"  (Badham  V.  Jfee,)  "  the  words  were,  maintenance,  education,  and  bringing  Vft"  Those 
words  necessarily  apply  to  the. infant  state.  But  all  persons,  who  have  attained  twenty-one, 
are  not  in  a  state  in  which  they  do  not  want  education  ;  and  there  is  no  period  of  life  in  which 
a  perMn  does  not  require  maintenance."  SoamM  y.  Martint  10  Sim.  287.  A  testator  made  a 
certain  provision  for  the  infant  son  of  his  relation  M.  W.  until  the  age  of  sixteen,  and  then  left 
the  infant  to  the  care  of  his  trustees,  to  provide  for  him  in  some  business  or  profession,  and  his 
future  maintenance  out  of  the  testator's  funded  property.  It  was  held  that  the  mfant  on  at- 
taining sixteen,  was  entiUed  to  receive  out  of  the  testator's  funded  property,  a  sum  sufficient  to 
provide  for  him  In  some  business  or  profession,  and  to  an  annual  allowance  lor  his  futare  main- 
tenance during  hb  life ;  Shadwell,  V.  C.  said :  '*  With  respect  to  the  time  during  which  the  main- 
tenance of  the  child  is  to  continue,  it  seems  to  me  that  the  word  '  future'  comprehends  all 
time  ;  and  it  is  probable  that  the  child  may  be  put  into  some  business  or  profession,  which  will 
not  afibrd  him  a  maintenance  until  after  he  has  attained  the  age  of  twenty-one.  My  opinion, 
therefore,  is  that  the  provision  for  the  maintenance  of  the  petitioner,  ought  to  continue  during 
his  life ;  and  I  am  confirmed  in  that  opinion  by  seeing  that  in  the  prior  part  of  the  will,  the 
provision  for  the  maintenance  of  the  three  infants  there  named,  is  expressly  circumscribed  by  the 
words,  *  during  their  mboritiea"'  KUvingion  r.  Oray,  id.  293.  And  see  EUi$  v.  Maxwell, 
dBeav  587. 
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1830.— Halliwell  v.  Tanner. 

leaseholds,  cited  Oneal  v.  Mead,(a\  Rider  v.  Wagery{b)  Lutkins  y,  Leigh,{c) 
Forrester  v.  Lord  Leigh,{d)  and  Aldrichy.  Cooper,{e) 

Mr.  Purvis  and  Mr.  Jacoby  contra,  relied  on  the  intention  of  the  testator 
to  exonerate  the  mortgaged  leasehold,  as  indicated  by  the  direction  in  the 
will.  In  the  cases  referred  to  oil  the  other  side,  contribution  was  refused, 
because  no  such  intention  appeared.  Carter  y.  Barnardiston,{g)  Headley  y. 
Readheady{h)  and  TVtmmer  y.  Bayne,{i) 


Juy  12. — ^Thb  Master  of  thb  Rolls  : — In  the  case  of  Oneal  y.  Mead,{a) 
it  was  decided  that,  as  between  a  devisee  of  a  mortgaged  fee  simple 
and  a  ^specific  legatee  of  personalty,  the  devisee  should  not  have  [*634] 
his  mortgage  paid  by  the  specific  legatee,  but  shall  take  the  mort- 
gaged fee  simple  cum  onere,  A  fortiori,  a  specific  legatee  of  a  mortgaged 
leasehold  shall  not  have  contribution  towards  his  mortgage  from  other  spe- 
cific legatees  of  leasehold.  The  direction,  that  the  mortgage  debt  should 
be  paid  out  of  the  residuary  personal  estate,  merely  follows  the  general 
rule  of  law;[l]  and,  that  fund  failing,  the  legatee  of  the  mortgaged  leasehold 
must  take  it  cum  onere,[2] 

(a)  1  P.  Wms.  693.  (ft)  2  P.  Wnu.  338.  (r)  Cai.  temp.  Talb.  53. 

(d)  Amb.  171.  (e)  8  Vee.  382,  (g)  1  P.  Wme.  509. 

(A)  Coop.  50.  (i)  7  Vea.  508. 

[1]  Vide  Phillipt  y.  Parker ,  Uoyd  &  6.  136,  142,  note.  Marthall  ▼.  Holloway,  5  Sim.  204. 
Rogertr.  Rogers,!  Paige,  188.  HaUeyT.  Reed,9  Paige,  454»  Duke  of  Cumberland  v.  Cod- 
rington,  3  Johns.  Ch.  Rep.  257.  Am  to  the  exceptions  to  the  general  rale,  see  The  Duke  of 
Cumberland  y.  Codrington,  2  Johns.  Ch.  Rep.  229.  McLeam  y.  McLellan,  10  Petera,  625. 
TheEarl  of  Clarendon  y.  Barham,  1  Yo.  &  Coll.  C.  C.  688.  King  y.  Whiteley,  1  Ho£  Ch.  Rep. 
477.  By  the  Reyised  Statutes  of  New  York,  yol.  1,  (2d  ed.)  p.  740,  §  4,  it  is  enacted  that, 
**  whenoTer  any  real  estate,  subject  to  a  mortgage  executed  by  any  ancestor  or  testator,  shall  de- 
scend to  an  heir,  or  pass  to  a  deyisee,  such  heir  or  deyisee  shall  satisfy  or  discharge  such  mort- 
gage, out  of  his  own  property,  without  resorting  to  the  executor  or  administrator  of  his  ancestor, 
unlesB  there  be  an  express  direction  in  the  will  of  such  testator,  that  such  mortgage  be  otherwise 
paid." 

[2]  But  where  all  the  estates  are  charged  by  the  testator  with  the  payment  of  his  debts,  the 
specific  deyisee  of  a  mortgaged  estate  is  entitled  to  contribution  from  the  specific  deyisee  of 
another  estate  ;  and  a  specific  legatee  of  leasehold,  is  entitied  to  contribution  for  the  payment  of 
gf'neral  specialty  debts,  'from  the  specific  deyisee  of  freehold.  Lloyd  &  G.  265,  note,  and  cases  there 
cited.  And  see  Livingeton  y.  lAmngtton,  3  Johns.  Ch.  Rep.  153.  Stevens  y.  Cooper,  1  Johns. 
Ch.  Rep.  425.  Clowes  v.  Dickenson,  5  Johns.  Ch.  Rep.  235.  Campbell  y.  Messier,  4  Johns.  Ch. 
Rep.  334.  ace  Johns.  Ch.  Rep.  21.    Sehermerhom  y.  Barkydt,  9  Paige,  42. 
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1830— Watts  V.  Turner. 


Watts  v.  Tubner. 

RoLL»~1830 ;  July  6. 

Where  a  trust  estate  descended  to  one  who  refused  to  execute  a  conveyance  to  the  cutvi  que 

truMt,  after  it  had  been  approved  by  his  solicitor,  unless  he  were  paid  a  sum  of  money,  the 

court  ordered  the  conveyance,  with  costs  a^^ainst  the  defendant 

A  TRUST  estate  descended  to  the  defendant ;  and  the  plaintiflf  who  was 
cestui  que  trusty  being  entitled  to  the  legal  estate,  a  draft  of  the  intended 
conveyance  was  sent  to  the  solicitor  of  the  defendant,  and  approved  of  by 
him.  Th»  defendant  afterwards  refused  to  execute  the  conveyance,  unless 
the  plaintiff  paid  him  a  sum  of  money.  The  bill  was  filed  to  compel  a  con- 
veyance. 

Mr.  Pemberton  and  Mr.  Chingy  for  the  plaintiff. 

Mr.  Wilbraham,  for  the  defendant  the  trustee,  submitted,  that,  as  the  plain- 
tiff had  chosen  to  file  a  bill,  instead  of  applying  for  a  conveyance  in  a  sum- 
mary way  by  petition  under  the  statute,  he  had  himself  to  blame  for  any 
trouble  and  expense  he  had  incurred. 

The  Master  of  the  Rolls  made  the  decree  against  the  defendant  with 

C0St8.[l] 


[*635]  •RdWLANDs  t;.  Tucker. 

Rolls.— 1830 :  July  8. 

A  simple  contract  creditor,  who  files  a  bill  for  the  administration  of  assets,  will  not  be  allowed  his 
costs,  if  the  estate  is  not  sufficient  for  the  payment  of  specialty  debts. 

This  was  a  bill  for  the  administration  of  assets,  filed  by  a  simple  contract 
creditor.  It  turned  out  that  the  assets  were  not  sufficient  for  the  payment  of 
the  specialty  debts. 

Mr.  T.  Parker,  for  the  plaintiff. 

Mr.  Bickersteihy  contra. 

The  Master  of  the  Rolls  refused  to  allow  the  plaintiff  his  costs.(a)[2] 

(a)  See  Young  y.  Everett,  supra,  p.  426. 

[1]  The  trustees  of  the  separate  estate  of  a  married  woman  were  decreed  to  pay  the  cosIb  of  a 
suit  instituted  to  compel  them  to  transfer  the  fund  into  her  name.  Therby  v.  Yeate,  1  Yo.  &, 
Coll.  C.  C.  438.  And  see  Campbell  ▼.  Campbell,  9  MyL  &,  Cr.  26.  Angell  v.  Dame,  3  Myl.  Sl 
Cr.  362.     Wileon  v.  WUeon,  2  Keen,  252.     Towneend  y.  Weetacott,  4  Beay.  58. 

[2]  In  a  creditor's  suit,  the  assets  being  sufficient  to  pay  the  debts,  but  insufficient  to  pay  the  debts 
and  the  costs  of  suit,  taxed  as  between  party  and  party,  the  court  ordered  the  plaintiff's  extra 
costs,  as  between  solicitor  and  client,  to  be  paid  out  of  the  fund.  Sutton  y.  Doggett,  3  Beay.  9. 
A  plaintiff,  one  of  a  number  of  creditors  to  a  composition  deed,  haying  filed  a  bill  to  carry  the 
trusts  of  that  deed  into  execution,  was  obliged  to  make  all  the  parties  to  the  deed,  and  the  seyeral 
creditors  specified  in  the  schedule  thereto,  who  had  refused  to  join  as  oo-plaintlA,  defendants :  It 
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1830.— Livesey  v.  Harding. 


•LivESBY  V.  Hardino.[1]  [•636] 

Rolls.— 1830 ;  Jaly  8, 16, 19. 

Where  estates  tail  are  deyised  to  more  than  two  persona  as  tenants  in  common,  and  it  is  manifest 
that  the  testator  did  not  intend  that  any  part  of  the  estate  shonld  fro  over,  unless  there  were  a 
failure  of  isiue  of  all  the  devisees,  there  the  devisees  take  cross  remainders. 

Where  estates  tail  are  griyen  to  two  perrons  only  as  tenants  in  common,  there  cross  remainders 
between  them  will  be  implied,  although  there  is  no  expressed  intention  th  at  no  part  of  the  es- 
tate should  go  over  until  the  failure  of  issue  of  both,  unless  the  limitation  to  them  be  successive- 
ly, severally,  or  respectively. 

The  testator,  upon  the  failure  of  issue  of  his  eldest  or  only  son,  limited  his 
estate  in  the  words  following : — "  To  the  use  of  all  my  and  every  the 
daughter  and  daughters  of  me  the  said  Edmund  Livesey,  and  the  heirs  of 
their  bodies,  to  take  as  tenants  in  common  ;  if  more  than  one,  equally  ;  and 
if  but  one,  to  the  use  of  such  only  daughter  of  me  the  said  Edmund  Livesey, 
and  the  heirs  of  her  body  for  ever ;  and  for  default  of  such  issue,  to  the  use 
of  my  own  right  heirs  for  ever." 

One  question  in  the  cause  was,  whether  the  daughters  took  cross  remain 
ders  in  tail  ? 

Mr.  Agar^  Mr.  Preston,  and  Mr.  Duckworth  contended,  that  cross  remain- 
ders were  to  be  implied  between  the  daughters.  If  there  were  only  two 
daughters  (as  was  the  case  here,)  and  the  devise  had  been  to  them  by  name, 
cross  remainders  would  have  been  implied.  The  construction  must  be  the 
same,  the  devise  being  to  them  as  a  class  ;  and  the  implication  would  not  be 
prevented  by  the  circumstance  that  more  than  two  individuals  might  be  com- 
prised in  that  class  ;  for  the  rule,  which  excludes  the  implication  of  cross  re- 
mainders between  more  than  two,  does  not  apply  where  the  limitations  are  to 
a  class,  and  not  to  certain  persons  by  name  or  individual  description.  Be- 
sides, it  was  evident  that  the  testator  did  not  mean  that  any  part  of  the  estate 
should  go  over  to  bis  right  heirs,  so  long  as  there  was  any  issue  of  his  daugh- 
ters ;  and  that  intention  could  not  be  effected,  unless  cross  remainders  were 
implied. 

Mr.    Treslove  and   Mr.    Teed,  contra,   argued  that  a  devise  to    [*637] 
daughters  and  the  heirs  of  their  bodies,  to  take  as  tenants  in  com- 
mon, was  equivalent  to  a  devise  to  them  and   the  heirs   of  their  respective 
bodies ;  a  mode  of  limitation  which,  it  was  said,  excluded  the  implication  of 
cross  remainders,  even  as  between  two  devisees. 

was  held,  notwithstanding  that  the  suit  in  its  result,  was  altogether  for  the  benefit  of  the  defen- 
dants, and  that 'the  fund  had  been  rendered  availiable  by  the  plaintifTs  exertions,  yet  that,  accoid- 
ing  to  the  settled  practice  of  this  court,  the  plaintiff  was  only  entitled  to  be  paid  his  costs  according 
to  the  priority  of  his  demand.  Taylor  v.  Oorman,  1  Dm.  Sl  Wal.  235,  note.  And  see  Chissam  v. 
Dtwt$,  5  Russ.  99,  31,  and  note,  ibid. 

[1]  8.  C.  Taml.  460,  where  some  other  points  arising  in  the  case  are  noticed,  see  ante  39,  note* 


638  CASES  IN  CHANCERY. 

1830.^Com]]a  y.  Shiriey. 

The  following  cases  were  cited  i-^Comber  y.  HiUy{a)  Phipard  y.  ManS" 
I  Jieldf(b)  Atherton  v.  Pye^{c)  Watson  v.  Foxony{d)  Doe  d.  Gorges  v.  Webb^(e) 

'  and  Green  v.  Stephens.(g) 

I  The  Master  of  the  Rolls. — It  being  manifest  that  the  testator  intended 

I  that  no  part  of  the  estate  should  go  over,  unless  there  were  a  failure  of  issue 

[  of  all  his  daughters,  it  necessarily  follows  that  the  daughters  took  cross 

remainders. 

Where  there  is  a  gift  to  two  persons  only  and  the  heirs  of  their  bodies, 
cross  remainders  will  be  implied,  although  there  is  no  expressed  intention  that 
no  part  of  the  estate  shall  go  over  until  the  failure  of  issue  of  both,  unless  the 
limitation  to  them  be  successively,  severally,  or  respectively,  and  then  the  re- 
mainders over  will  be  several  and  respeciive.[lj 


[•638]  •Collins  v,  Shirley. 

Rolls.— 1830;  Jnly  9. 

Aflsi^ees  of  an  insolvent  mortgagor  are  not  entitled  to  the  costs  of  a  suit  for  foreeloeore,  though 
they  by  their  answer  disclaim,  and  say  that  if  they  had  been  applied  to»  they  would  have  re- 
leased the  equity  of  redemption. 

An  insolvent  mortgagor,  even  where  his  assignees  disclaim  all  interait  in  the  equity  of  redemptkat 
ought  not  to  be  made  a  party  to  a  suit  f6r  foreclosing  the  mortgage. 

This  was  a  foreclosure  suit  by  the  mortgagee  of  a  leasehold  against 
Shirley,  the  mortgagor,  who  had  taken  the  benefit  of  the  insolvent  act, 
and  his  assignees.  The  a&signees  by  their  answer  disclaimed  all  interest, 
and  said,  that  they  would  have  released  the  equity  of  redemption,  if  any  ap- 
plication for  that  purpose  had  been  made  to  them. 

Mr.  Lynchf  for  the  defendants,  contended  that  the  assignees,  having  dis- 
claimed, and  having  been  always  willing  to  release  the  equity  of  redemption, 
ought  not  to  have  been  brought  to  a  hearing,  and  should,  therefore,  have  their 
costs  from  the  plaintiff.  Shirley,  he  submitted,  was  improperly  made  a  party ; 
for  a  decree  of  foreclosure  against  his  assignees  would  have  bound  him ;  and 
if  they  had  released  the  equity  of  redemption,  he  could  not  have  filed  a  bill  to 
redeem. 

Mr.  Pemberton,  contra : — The  assignees  having  disclaimed,  the  insolvent 
might  have  redeemed ;  and  it  was,  therefore,  necessary  to  detain  him  as  a 
defendant.  The  disclaimer  of  the  assignees  cannot  entitle  them  to  receive 
costs  ;  for  their  disclaimer  would  not  have  given  the  plaintiff  a  good  title. 

(a)  2  Strange,  969.    Cas.  temp.  Hardwicke,  22.  (ft)  Cowper,  797.  (c)  4  T.  R.  710. 

(d)  2  East,  36.  (^  1  Taunt.  234.  (g)  17  Ves.  64. 

[1]  In  the  report  of  this  case  in  Tamlyn,  pp.  460, 464,  the  Master  of  the  Rolls  is  made  to  say :  "I 
think  the  cases  upon  this  subject  have  been  very  absurd  in  drawing  the  distinction  that  cross  re- 
mainders should  be  implied  where  there  are  only  two,  but  not  when  there  are  more  than  two." 
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1830.— Collins  v.  Shirley. 

Thb  Master  of  the  Rolls  held,  that  the  assignees  were  not  entitled  to 
llieir  cosl8,[l]  but  that  Shirley  had  been  made  a  parly  improperly,  and  ought, 
therefore,  to  have  his  cosis.[2) 

[I]  The  assignee  of  an  tnsotveat  mprtga^or,  who  by  his  answer  to  a  bilt  of  foreclosure,  disclaim- 
ed, and,  before  the  bill  was  filed,  had  consented  to  join  in  convoying  the  estate  to  the  mortgagee 
and  had  distributed  the  insolvent's  estate  amongst  the  creditors,  was  ordered  at  the  hearing  to  be 
paid  his  costs  of  suit,  by  the  plaintiff.  Thompson  v.  Kendall^  9  Sim.  397.  In  that  case,  Shadwell, 
V.  C,  said  :  "  I  have  examined  tlie  case  of  Collins  v.  Shirley  in  Reg.  Lib.  A.  fo.  2325,  B.,  and  I  find 
that  the  statement,  in  the  printed  report,  ihat  the  assignees  said  they  wonld  have  released  the 
equity  of  redemption  if  any  application  for  that  purpftse  had  been  made  to  them,  does  not  appear 
from  the  registrar's  book,  to  have  been  in  their  answer ;  but  they  said  that  all  the  real  and  personal 
estate  of  the  insolvent  hatl  been,  and  then  was  vested  in  them  ;  and  then  they  disclaimed  all  interest 
in  the  mortgaged  premises  and  the  equity  of  redemption  thereof ;  so  that  they  admitted  that  they 
had  the  interest  and  then  disclaimed  it ;  and  that  admission  not  only  made  it  necessary  to  bring 
them  to  the  hearing,  but  also  showed  that  they  had  a  fund  to  answer  all  the  costs  to  which  they 
might  be  subjected  by  being  brought  to  the  hearing."  A  party  having  an  interest  in  the  subject 
matter  of  a  suit  by  virtue  of  a  partnership,  had  parted  with  his  interest  prior  to  the  date  of  filing  the 
bill;  the  plaintiff  nevertheless  made  him  a  defendant,  and  he  by  his  answer  disclaimed.  The 
plaintiff  was  ordered  to  pay  such  defendant's  costs,  without  being  entitled  to  them  over,  the  court 
being  of  opinion  that  the  plaintiff  might  have  easily  ascertained  the  fact  of  the  assignment,  and  it 
not  appearing  that  he  had  attempted  to  do  so.  Teed  v.  Carruthers,  2  Yo.  &.  Coll.  C.  C.  31.  "  Lord 
Redesdale  says,  that  if  the  defendant  disclaims,  the  court  will  ia  general  dismiss  the  bill  against 
him  with  costs,  and  this  is  true  in  this  sense ;  if  his  disclaimer  shows  that  he  never  had  any  interest, 
or  having  had  any,  that  bft  hud  parted  with  it,  or  disclaimed,  or  offered  to  disclaim^before  the  bill 
was  filed,  he  would  be  entitled  to  his  costs  because  he  was  improperly  made  a  party.  But  if  he  was 
interested  at  the  time  of  filing  the  bill,  and  no  special  circumstance  occurs  in  the  case,  the  mere 
fact  of  his  saying  on  the  record  in  effect  that  he  finds  his  interest  worth  nothing,  and  therefore  re-* 
pudiates  it,  does  not  prove  that  he  was  improperly  made  a  defendant,  and  therefore  does  not  bring 
him  within  the  scope  of  the  general  rule  to  which  Lord  Redesdale  adverts.  I  had  occasion  to  con- 
sider this  question  in  Fewsier  v.  Turner,  [December  18,  1841,  not  reported,]  and  Cash  v.  Belcher, 
(1  Hare,  310,)  in  both  of  which  cases,  after  inquiry  and  examination,  I  was  satisfied  that  a  party 
disclaiming,  in  the  sense  which  I  have  just  suggested,  would  not  be  entitled  to  costs.  The  plaintiff 
cannot  as  a  mortgagee  be  made  to  pay  his  mortgagor  his  costs,  and  if  he  was  under  no  obligation 
to  pay  the  costs,  and  could  not  dismiss  the  defendant  before  the  hearing  without  paying  them,  he 
has  no  option  but  to  bring  him  to  the  hearing.'*  Wigram,  V.  C,  Tipping  v.  Power,  1  Hare,  408, 
and  see  9  Sim.  400,  note.  Am.  ed. 

[2]  So,  a  bankrupt  mortgagor  is  not  a  necessary  party.  Kef  rick  v.  Suffery,  7  Sim.  317.  If  some 
of  the  defendants  in  a  foreclosure  suit  disclaim,  the  court  will  decree  them  to  be  foreclosed,  and  not 
simply  dismiss  the  bill  as  against  them.  Per  kin  v.  Stafford,  JO  Sim.  562.  In  a  note  to  the  last 
cited  case  it  is  said  :  *<  The  decree  in  Collins  v.  Shirley,  after  reciting  that  two  of  the  defendants 
had  disclaimed  any  interest  in  the  mortgaged  premises,  decreed  that  they  should  be  foreclosed.  It 
then  directed  an  account  of  the  principal  and  interest  due  on  the  mortgage,  &.C.,  and  decieed  that, 
on  non-payment  by  the  defendant  who  had  not  disclaimed,  of  the  amount  found  due,  and  of  the 
plaintiff's  co3ts,  within  the  usual  time,  that  defendant  should  be  foreclosed." 


Vol.  I.  61 
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1830.~HumphreyB  v.  Howe 


[•639]  •Humphreys  v.  Howes.[1] 

1830;  July  9,  12. 

A  testator  gave  the  residue  of  hb  estate  to  trustees,  upon  trust,  to  pay  the  dividends  to  A.  dur- 
ing her  life";  and  after  her  death,  to  transfer  the  trust  moneys  to  his  two  nephews  B.  and  C, 
share  and  share  alike  ;  and  if  either  of  his  nephews  died  before  his  share  of  the  trust  moneys  be- 
came payable,  without  leaving  issue,  the  share  of  him  so  dying  was  to  goto  the  survivor  :  B.,  one 
of  the  nephews,  died  in  the  testator's  lifetime,  and  left  no  issue :  held,  thai  there  was  no  lapse  as  to 
any  part  of  the  residue,  and  that  the  whole  went,  upon  the  death  of  A.,  to  the  surviving  nephew 
C. 

John  Humphreys  bequeathed  the  residue  of  his  personal  estate  to  Johnson 
Howes,  and  Hoffgaard  Shoobridge  upon  trust  to  invest  the  same  in  govern- 
ment securities  ;  "  and  upon  trust,"  continued  the  testator,  **  that  they,  John- 
son Howes  and  Hoffgaard  Shoobridge,  or  the  survivor  of  them,  or  the  execu- 
tors or  administrators  of  such  survivor,  do  and  shall  pay  the  dividends,  interest, 
and  produce  of  the  said  trust  moneys,  as  the  same  shall  become  due  and 
payable,  unto  my  brothers  Samuel  Humphreys  and  Peter  Humphreys,  and  ray 
sister  Hannah  Coker,  equally,  share  and  share  alike,  during  the  term  of  their 
natural  lives,  and  to  the  survivor  of  them  during  his  or  her  natural  life  ;  and 
from  and  after  the  decease  of  them,  my  brothers  and  sisters,  Samuel  Hum- 
phreys, Peter  Humphreys,  and  Hannah  Coker,  then  upon  trust  that  they  the 
said  Johnson  Howes  and  Hoffgaard  Shoobridge,  or  the  survivor  of  them,  or 
the  executors  or  administrators  of  such  survivor,  do  and  shall  pay,  assign, 
transfer,  and  dispose  of  the  said  trust  moneys,  and  the  dividends,  and  interest, 
and  produce  thereof,  unto  my  nephew  John  Crow,  son  of  my  said  sister 
Hannah  Coker,  and  my  nephew  John  Humphreys,  son  of  my  brother  Peter 
Humphreys,  equally,  share  and  share  alike  ;  and  in  case  either  of  my 
nephews  John  Crow  and  John  Humphreys  shall  happen  to  die  before  his 
share  of  the  trust  moneys  last  mentioned  shall  become  payable  by  virtue  of 
this  my  will,  without  leaving  issue  of  his  body  lawfully  begotten,  then  my 
tnind  and  will  is,  that  the  share  of  him  so  dying,  of  and  in  the  said  trust  mon^ 

eys,  shall  go  and  be«paid  to  the  survivor  of  my  two  nephews  John 
[•640]    Crow  and  John  Humphreys,  when  his  original  share  therein  •shall 

become  payable  ;  and  in  case  both  my  nephews  John  Crow  and  John 
Humphreys  shall  happen  lo  die  before  their  share  of  the  trust  moneys  shall 
become  payable,  without  leaving  issue  of  their  bodies  lawfully  begotten,  then 
upon  trust  that  they  the  said  Johnson  Howes  and  Hoffgaard  Shoobridge,  or 
the  survivor  of  them,  or  the  executors  or  administrators  of  such  survivor,  do 
and  shall  pay,  assign,  transfer,  and  dispose  of  the  trust  moneys  last  mentioned 
and  the  dividends,  interest,  and  produce  thereof,  unto  and  amongst  all  and 
every  the  child  and  children  of  my  brothers  Samuel  Humphreys,  Peter 
Humphreys,  William  Humphreys,  and  Isaac  Humphreys,  and  my  sister  Han- 
nah Coker,  as  shall  be  then  living,  equally,  share  and  share  alike,  when  and 
as  they  shall  attain  their  respective^  ages  of  twenty-one  years." 

[l]  8.  C.  TsaiL  497. 
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The  testator's  two  brothers,  Samuel  Humphreys  and  Peter  Humphreys, 
died  in  his  lifetime:  the  nephew  John  Crow  also  died»inhis  lifetime,  and 
without  leaving  issue. 

The  next  of  kin  of  the  testator  insisted  that,  by  the  death  of  John  Crow  in 
the  testator's  lifetime,  the  moiety  of  the  residue  bequeathed  to  him  lapsed  : 
and  the  bill  was  filed  by  the  nephew,  John  Humphreys,  for  the  purpose  of 
asserting  his  claim  to  the  whole  of  the  residue* 

Mr.  Tinney  and  Mr.  Lloyd,  for  the  plaintiff : — The  will  contains  an  express 
direction,  that,  in  case  either  of  the  nephews  dies  without  leaving  issue,  before 
the  bequest  becomes  payable  to  him,  his  share  of  ihe  trust  moneys  shall  go  to 
the  survivor;  and  it  is  immaterial  whether  he  dies  in  the  lifetime  of  the  testa- 
tor or  after  his  death,  but  before  the  interests  of  the  tenants  for  life  have  ex- 
pired. Willing  V.  Baine,{a)  Humberstone  v.  Stanton,{b)  and  WMer  v. 
Main,{c) 

•Mr.  Pemherton  and  Mr.  Bethell,  contra  :—Cripps  v.  Wolcott,{d)    [•eil  ] 
proves  that  survivorship  is  referred  to  the  death  of  the  testator,  if  no 
interest  be  given  prior  to  that  of  the  legatees  among  whom  the  survivorship 
is  to  take  place  ;  but  if  a  previous  life  estate   be  given,  it  is  referred  to  the 
death  of  the  tenant  for  life.    According  to  the  principle  of  that  doctrine, 
where  the  event  of  the  death  of  a  legatee  is  provided  for,  that  death  ought 
to  be  considered  to  mean  dying  in  the  testator's  lifetime,  if  the  interest  of  the 
legatee  is  not  preceded  by  a  life  interest  given  to  another — and  dying  in  the 
lifetime  of  the  tenant  for  life,  if  a  previous  life   estate  be  given.     Accord- 
ingly, in  Bone  v.  Cooke,{e)  a  direction,  which  was  to  take  effect  in  case  of  the 
death  of  a  legatee  in  remainder  before  the  legacy  became  payable  to  him, 
was  held  to  apply  only  to  the  event  of  his  surviving  the  testator,  and  dying 
in  the  lifetime  of  the  tenant  for  life.     In  this  class  of  cases  the  question  is, 
whether  the  testator  contecnplated  the  death  of  the  legatee  in  his  lifetime,  or 
the  event  of  his  surviving  him  and  dying  afterwards.     If  a  previous  life  estate 
be  not  given,  there  is  no  other  period  to  which  the  death  of  the  legatee  can 
be  referred  except  the  life  of  the  testator  ;  but  where  there  is  a  previous  life 
estate,  it  is  death  during  the  continuance  of  that  tenancy  for  life  which  is  con- 
templated.   What  this  testator  has  given  over  to  the  survivor  of  his  nephews 
is  *'  the  share  of  him  so  dying  of  and  in   the  trust  moneys."    It  must  have 
become  his  share,  that  is,  the  interest  must  have  vested  in  him,  before  it  can 
go  over  in  the  event  of  his  death  :  if  he  die  in  the  testator's  lifetime,  he  never 
has  an  interest  in  the  moneys  ;  there  is  no  share  of  them  which  can 
be  called  his  ;  and,  consequently,  there  is  no  share  of  them  •which    [•642] 
can  pass  by  the  limitation  over.    Rider  v.  Wagerf{g)   Corbyn  v. 
FrenchSJi) 

(a)  3  P.  Wmi.  1 13.  (i)  1 V.  &  B.  385.  (e)  1  Jac.  &  W.  1.  (J)  4  Mad.  H. 

(«)  13  Price,  339.    M'QeL  168.  Kg)  2  P.  Wmi.  331.  (A)  4  Ym.  418. 
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The  confusion  and  error,  which  seem --lo''T)ervade  some  of  the  aulhorilics 
on  this  subject,  hayi- beea  occasioned  by  at!  inaccuracy  in  Vernon's  report' 
of  Miller  v.  VVarM^^f^'  In  that  case  a.*\estalor  gave  to  Nicholas  Miller' 
1500/.,  to  be  paid  hini'at  twenty-one;  to  Benjamin  Miller,  1500/.  when  he 
attained  the  like  age  ;  and  to  Elizabeth  Miller  and  Mary  Miller  1500/.  a 
piece,  to  be  paid  at  eighteen  or  marriage;  and  in  case  one  or  more  of  the 
aforesaid  children  should  happen  to  die  before  his,  her  or  their  legacy  or 
legacies  should  become  due,  ihen,  his,  her,  or  their  legacy  or  legacies  were 
to  be  equally  divided  amongst  the  survivors  of  them.  Mary,  one  of  the 
four  children  of  Miller,  died  in  the  lifetime  of  the  feslator  ;  and  according  to 
Vernon^s  report,  the  question  was,  whether  her  1600/,  should  go  to  the  sur- 
viving children. .  He  says  it  was  decreed  that  it  should  survive  ;  and  he 
adds,  "  if  a  legacy  is  devised  to  A.'at  Iwenly-onc,*  and  if  he  die  before,  to 
B.,  though  A.  die  in  the  Hfetime  of  the  leslalor,. the  legacy  shall  go  to  B.*' 
In  Willing  V.  Baine,{b)  Miller  v.  Warren^  is  cited  and  relied  on ;  and  Willing 
V.  BainCy  in  its  turn,  became,  in  Humberstone  v.  Stanton,{c)  the  occasion  of 
drawing  from  Sir  William  Grant,  an  observation  which  was  not  at  all  neces- 
sary for  the  decision  of  the  question  before  him.  Thus  the  supposed  doc- 
trine on  the  point  has  all  proceeded  upon  what  was  beheved  to  have  been 
decided  in  Miller  v.  Warren.  But  it  now  appears  by  the  extract  from  the 
decree  contained  in  Mr.  Raithby's  note  on  that  case,  that  the  decision  was 
directly  the  contrary  to  what  Vernon  states  it  to  have  been  ;  for  the 
[•643]    bill  was  dismissed  *in  so  far  as  it  claimed  by  survivorship  a  share  of 

Mary  Miller's  legacy. 
*  Mr.  Pattisony  for  the  trustees. 
Mr.  Tinney^  in  reply. 


July  12. — ^Thb  Master  of  the  Rolls  : — ^The  leading  case  on  this  subject  is 
Willing  V.  Baine.{b)  There  a  testator  bequeathed  2000/.*'a  piece  to  his  chil- 
dren,  payable  at  their  respective  ages  of  twenty-one  years  ;  and  if  any  of  them 
died  before  their  age  of  twenty-one,  the  legacy  so  given  was  to  go  to  the  survi- 
ving children.  One  of  the  children  died  in  the  lifetime  of  the  testator,  and  be- 
fore twenty-one  :  and  it  was  held  that  the  legacy  given  to  him  went  to  the  sur- 
viving  children.  The  authority  is  referred  to  by  Sir  William  Grant  in  Humber- 
stone  V.  Stanton  ;(c)  and  he  says,  "  It  is  now  settled,  that  in  such  a  case  the 
bequest  over  takes  place." 

In  the  argument  of  the  present  case  it  was  slated,  that,  in  Willing  v. 
Baine  there  was  no  previous  interest  for  life,  and  that  the  previous  in- 
terest  for  life,  which  is  limited  here,  makes  the  difference  ;  and  two  or 
or  three  authorities  were  referred  to  in  support  of  that  distinction  :  but 
it  will  be  found  upon  exan^inalion  that  in  none  of  these  did  the  decision 

(«)  9  Vera.  207.  (h)  3  P.  Wm«.  113.  (c)  1  Vcs.  &.  B.  385. 


CASES  IN  CHANCERY.-  M*> 


1830. — Humphreys  t.   Howes. 


proceed  upon  a  principle  which  has  any  application  to  the  present  ques- 
tion. Thus,  in  Bone  v.  Cooke{a)  a  testator  gave  a  legacy  to  one  for  life,  with 
rennainder  to  another  person ;  and  he  declared  that,  if  the  remain- 
derman should  die  before  *the  bequest  became  payable,  it  should  [*644] 
go  to  his  executors  or  administrators,  as  part  of  his  personal  estate  ; 
the  remainderman  having  died  in  the  lifetime  of  the  testator,  the  quesiioQ  was, 
whether  his  executors  could  claim  the  bequest ;  and  the  court  held  that  the 
legacy  was  lapsed,  and  that  the  death,  upon  which  it  was  to  go  to  the  execu- 
tors or  administrators  of  the  legatee  in  remainder,  was  a  death  during  the  life 
of  the  tenant  for  life. 

The  very  point  raised  here  was  decided  in  Walker  v.  Main.{b)  There  a 
previous  interest  was  given  to  the  widow  for  life  ;  remainder  to  the  testator's 
children  ;  and  if  any  of  them  died  before  his  legacy  became  payable,  it  was 
to  go  to  the  survivors  :  two  of  the  children  died  in  the  testator's  lifetime  :  and 
It  was  there  held,  as  a  settled  point,  that  the  death  of  a  child  during  the  life 
of  the  testator  did  not  cause  the  legacy  of  the  child  to  lapse.[l] 

(a)  13  Price,  332.    M'Clel;  168.  (h)  1  Jao.  Sl  W.  1. 

[1]  "One  of  the  earliest  cases  on  this  subject  is  that  of  Ledwme  ▼.  Hickman,  (2  Vem,  611,} 
where  the  testetor  deyised  3001.  to  each  of  his  three  dang^hters  at  twenty-one  or  marriage  ;  and  if 
any  of  them  died  before  that  time  her  share  to  go  to  the  sarrtvor.  One  of  the  danghten  having 
died  in  the  lifetime  of  the  testator  the  question  arose  whether  the  legacy  was  lapsed  or  should 
go  to  the  two  surviving  sistera.  Lord  Chancellor  Cowper  decided  that  the  limitation  over  was 
good  as  an  executory  devise.  Although  the  reporter  ad<is  a  ted  quttre  iamen  to  the  report  of 
that  case,  it  was  followed  by  the  same  Chancellor,  eight  yean  afterwards,  in  the  case  of  Bird 
V.  Lockey,  (9  Vem.  744,)  and  by  Lord  King  in  the  subsequent  case  of  WiUing  y.  Baiiu,  (3  P. 
Wms.113.)  It  was  probably  urged  in  those  cases,  as  in  this,  that  there  could  bono  legacy  un- 
less the  legatee  survived  the  tesUtor ;  and  that  the  legacy  intended  by  the  testator  bemg  lapsed, 
there  was  nothing  to  go  over  to  the  substituted  legatees.  The  short  answer  to  that,  however, 
Is,  that  the  bequest  to  the  substituted  legatees  in  such  a  case  b  an  original  legacy  to  them  at 
the  death  of  the  testator ;  the  event  having  then  happened  upon  which  their  substitution  in 
the  place  of  the  first  named  legatee  depended.  And  this  is  so  whether  such  legacy  to  the 
substituted  legatee  b  then  vested,  or  is  contingent  and  dependant  upon  some  future  event  The 
principle  that  the  legacy  to  the  substituted  legatees  does  not  lapse  by  the  death  in  the  lifetime 
of  the  testator  of  the  legatee  in  whose  place  they  were  substituted  by  the  will,  is  also  fully 
recognized  in  several  recent  decisions  in  the  court  of  chancery  in  England."—"  Wheie  a  le- 
gacy or  devise,  or  residuary  bequest  is  given  to  two  or  more  persons  by  name,  as  tenants  in 
common,  or  in  severalty,  or  to  be  divided  among  them  share  and  share  alike,  and  without  any 
words  indicating  an  intention  of  the  testator  to  give  the  same  over  to  the  survivon,  the  shares 
of  such  persons  respectively  will  become  lapsed  by  the  death  of  the  devisee  or  legatee  in  the 
nfetime  of  thetesUtor."  Walworth,  chancellor.  Mvutaity,  Carow,  7  Paige,  337,  340.  And  see 
Oitting$Y.  MeDermoti,  3  Myl.  Sl  K.  69.  ShuttUwDortk  v.  Grsoaet,  4  Myl.  ACr.  35.  MeKim^ 
en  v.  Peach,  1  Keen,  555.  Le  Jeune  v.  Le  Jeune,  id.  701.  Silliek  v.  Bootk,  I  Yo.  it,  CoU 
C.  C.  191.    Wright  V.  TrttMtee$  of  Metkoditt  Church,  1  HoflT.  Ch.  Rep.  202. 
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[•645]  •DiLVis  V.  Davis. 

BoLLB.— 1830;  July  16.    L.  C— 1831 :  Noyenber  16,26. 

A  direction  in  a  will,  that  the  testator's  brother  should  be  bis  exeeator  to  arrange,  dispose  of,  and 
settle  his  afiain,  and  the  appointment  of  the  brother  to  be  the  gaardian  of  the  testator's  daof^iter, 
an  only  child,  who  was  afterwards  discovered  to  be  illegitimate,  does  not  amount  by  implication 
to  a  bequest  of  the  personal  estate  in  favor  of  the  daughter. 

The  testator  in  this  cause  made  his  will  in  the  following  words  : — **  It 
is  my  will  that  my  brother  Samuel  Davis,  be  my  executor,  to  arrange,  dis- 
pose of  and  settle  all  my  affairs,  and  I  appoint  him  guardian  to  my  daughter 
Anna  Maria." 

The  daughter  Anna  Maria,  was  the  testator's  only  child ;  and  Hnring  his 
life,  no  doubt  as  to  her  legitimacy  had  been  entertained  by  him  or  any  other 
person  :  but  after  his  death,  it  was  discovered  that  she  was  illegitimate, 
in  consequence  of  the  formalities  required  by  the  law,  as  it  then  stood,  not 
having  been  dqly  observed  on  the  marriagp  of  the  testator  and  her  mother. 
Samuel  Davis,  the  brother,  was  one  of  the  testator's  next  of  kin. 

The  question  in  the  cause  came  ultimately  to  be  whether  by  the  will  a  gift 
of  the  testator's  personal  estate  to  his  daughter  was  to  be  implied. 

Mr.  Tinney,  in  support  of  the  implication,  cited  Atkinson  v.  Paice,(a) 
Peat  V.  Fowell^(b)  Doe  detn  Wiglu  v.  CundalL{c)  and  Tompkins  v.  Tompkins^ 
referred  to  in  that  case. 

Mr.  Bickersteth  and  Mr.  Lynch,  contra  : — There  may  probably  be  enough 
in  this  will  to  show  that  the  testator  did  not  mean  his  brother  to  take 
his  property  beneficially,  and  that  the  executor  was  to  be  a  trustee, 
[*646]  ♦for  the  next  of  kin.  But  that  will  not  assist  the  plaintiff's  case  ;  and 
there  is  no  circumstance  from  which  an  inference  specifically  in  her 
favor  can  be  deduced,  unless  it  be  that  the  testator  has  appointed  his  brother 
her  guardian.  This  appointment  is  ineffectual  ;  and  how  an  unavailing 
attempt  to  appoint  a  guardian  to  a  natural  child  can  operate  as  a  gift 
to  that  child  of  the  whole  of  the  testator's  personally  cannot  easily  be  con- 
ceived. 

The  Master  op  the  Rolls  : — It  is  plain  that  it  was  not  the  intention  of 
the  testator  that  his  brother  should  take  a  beneficial  interest,  but  that  he 
should  only  arrange  and  settle  his  affairs :  and  from  his  appointment  as 
guardian  to  the  daughter,  it  is  to  be  implied  that  the  arrangement  and  set- 
tlement was  to  be  for  her  benefit.  The  daughter  is,  therefore,  to  be  con- 
sidered as  the  legatee  of  the  personal  estate.  A  different  construction  would 
certainly  disappoint  the  testator's  inteiUion. 


1831 ;  Nooemher  16. — The  executor  appealed  from  his  honor's  decree. 
Sir  £.  Sugden  and  Mr.  Lynch^  for  the  appellant  contended  that  his  honor's 

{a)  Iro.  C.  C.  9L  (&)  1  Eden,  479.    Amb.  387.  (c)  9  East,  400. 
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decision  carried  ihe  doctrine  of  bequest  by  implication  to  a  dangerous  extent 
and  infinitely  farther  than  the  cases  warranted.  The  first  clause,  nonninating 
the  testator's  brother  to  be  his  executor,  to  manage,  dispose  of,  and  settle 
his  affairs,  did  not  affect  to  deal  with  the  property  at  all,  but  merely  de- 
signaled  the  individual  by  whom  the  property  was  to  be  administered  for  the 
benefit  of  the  persons  to  whom  the  law  might  give  it.  Could,  then, 
the  subsequent  clause,  either  standing  alone,  or  coupled  with  •the  [•647] 
former  amount  to  a  bequest?  That  clause  appointed  the  brother  to 
be  the  guardian  of  the  daughter,  Anna  Maria,  (an  appointment  which,  as  she 
was  illegitimate,  her  father  had  no  power  to  make,)  but  it  said  not  a  word 
of  any  property  to  which  she. was  to  be  entitled..  In  the  full  belief  that 
Anna  Maria  was  his  lawful  child,  and,  as  such,  his  next  of  kin,  the  testator 
considered  it  superfluous  to  bequeath  to  her  in  terms  that  which  he  felt  as- 
sured the  law  itself  would  bestow.  The  circumstance  of  her  supposed 
legitimacy,  which  at  once  explained  the  reason  why,  with  all  his  anxiety  for 
his  daughter's  welfare,  he  should  have  made  no  express  provision  for  her  by 
his  will,  furnished  the  most  cogent  argument  against  the  implication  attempted 
to  be  set  up  in  her  favor. 

Mr.  Tinney  and  Mr.  Barber,  on  the  other  hand,  submitted  that,  upon  the 
plain  meaning  of  the  words,  the  brother  could  be  nothing  but  a  trustee  :  he 
was  nominated  an  executor  solely  for  the  purpose  of  managing,  disposing  of, 
and  settling  the  testator's  affairs  ;  and  the  single  question  was,  for  whom  was 
he  to  be  that  trustee  ?  The  very  next  sentence  in  the  will,  taken  in  connec- 
tion with  the  context,  supplied  the  answer.  He  was  to  be  a  trustee  for  the 
only  other  individual  named  in  the  instrument,  for  the  daughter,  Ann  Maria, 
of  whom  it  appointed  him  the  guardian.  He  stood  in  loco  parentis  to  his  in- 
fant niece ;  and  to  him,  therefore,  as  her  guardian,  was  intrusted  the  care  and 
protection  of  her  person,  as  well  as  the  management  of  her  fortune,  till  she 
^ame  of  age,  when,  of  course,  he  was  to  make  it  pver  to  her.  Morally  speak- 
ing, it  was  impossible  to  doubt  the  testator's  intention  that  his  daughter  should 
then  come  to  the  enjoyment  of  his  property  ;  and,  rather  than  disappoint  that 
intention,  and  allow  him  to  die  intestate,  the  court  would  eagerly  lay 
hold  of  an  •implication  which  the  relative  situation  of  the  parties,  [•CiS] 
and  the  peculiar  provisions  of  the  will  naturally,  if  not  necessarily, 
raised. 

In  addition  to  the  cases  referred  to  in  the  court  below,  Newland  v.  Shep- 
hard,{a)  Hammond  v.  Neame,{b)  Bird  v.  Hunsdony{c)  Crowder  v.  Clowes,{d) 
Goodright  v.  Hoskins{e)  were  cited. 

November  26.— The  Lord  CHANCBLLOR,(g^)  in  delivering  judgment,  ob- 
served,  that  the  will  contained  no  words  of  positive  gift;  and  there  was 
nothing,  so  far  as  he  could  perceive,  in  its  language  or  provisions,  from  which 

(a)  3  P.  Wnift  194.  (&)  1  Swantt  85.  (c)  3  Swaiurt.  342. 

(<0  3  Vm.  Jan.  449.  (<)  9Eaat306.  (g)  Lord  Brougham. 
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a  bequest  to  the  daughter  could  be  safely  or  reasonably  implied.  The  author- 
ities relied  upon  in  support  of  such  an  implication,  and  particularly  New* 
land  V.  Skephard  and  Goodrighi  v.  Hoshins^  even  granting  ihem  all  the 
weight  that  was  claimed  for  them  at  ihe  bar,  (although  the  former  had  been 
at  different  times  a  good  deal  questioned,  and  the  lalter  had  been  mainly  rested 
by  Lord  Ellenborough  upon  special  grounds,)  fell  very  far  short,  in  his  opin- 
ion, of  the  case  now  standing  for  decisfon.  For  these  reasons  he  felt  himself 
under  the  necessity  of  coming  to  a  different  conclusion  from  his  honor,  and 
the  decree  must  therefore  be  reversed. [1] 


[*649]  •Torres  t;.  Franco. 

1830  ;  July  17. 

By  a  marriage  seUlement  stock  was  vested  in  trustees,  upon  trust,  to  pay  the  dividends  to  the 
.  huslwtid  daring  coverture,  and  40  the  wife  during  her  life  in  case  she  survived  him  ;  and  from 
and  after  her  decease,  in  case  there  should  be   any  children  of  the  marriage  then  living,  then 
upon  trust  for  such  of  the  said  children  as  should  attain  twenty-one  or  be  married,  with  a  di- 
rection, in  case  all  or  any  of  such  children   should  then  be  under  twenty-one  and  unmarried, 
to  apply  the  dividends  for  their  maintenance ;  and  m  case   the  wife  should  die  without  leaving 
any  child  or  children  at  the  time  of  her  decease,  or  in  case  there  should  be  one  or  more  such 
'  child  or  children  then  living,  yet  all  of  them  should  die  under  twenty-one  and  unmarried,  upon 
■  trust,  if  the  husband  should  survive  the  wife  and  all  such  children,  to  pay  the  dividends  to 
.  him  during  his  life,  and  from  and  after  the  death  of  the  survivor  of  the  husband  and  wife, 
and  from  and  after  the  death  of  the  said  children,  in  case  there  sh&uld  be  any,  and  all  of  them 
should  die  under  age  and  unmarried,  in  trust  for  certain  other  persons  ;  the  wife  survived  tho 
husband,  and  at  her  death  there  was  no  child  of  the  marriage  living ;  but  a  son,  who  died 
in  her  lifetime,  had  attained  twenty-one,  and  married  ;  held,  that  the  stock  vested  in  that  son 
absolutely. 

By  articles  of  agreement,  executed  in  contemplation  of  an  intended  mar- 
riage between  Jacob  Namias  Torres  and  Rebecca  Britanias,  a  sum  of  1500/.^ 
bank  stock  was  vested  in  trustees  upon  trust,  ""  as  to  the  dividends  and  in- 
terest of  the  sum  of  1500/.  bank  stock,  which  shall  accrue  due  during  the 
Joint  lives  of  Jacob  Namias  Torres  and  Rebecca  Britanias,  to  pay  the  same 
to  him,  Jacob  Namias  Torres,  or  to  authorize  and  permit  the  same  dividends 
and  interest  to  be  received  by  him  for  his  own  use ;  and  from  and  imme- 
diately after  the  time  of  the  death  of  Jacob  Namias  Torres,  in  case  Rebecca 
dhall  survive  him,  then  upon  trust  from  and  immediately  after  such  his  death, 

[1] «  I  take  the  rule  to  be  universal,  that  nobody  can  entitle  himself  to  an  interest  under  a  written 
instrument,  unless  he  can  make  out  that  he  is  entitled  to  the  interest  he  claims  by  the  words  of 
that  instrument ;  and  where  the  court,  by  what  is  called  implication,  as  distinguished  from  e.xpress 
gift,  gives  property  to  a  claimant,  it  does  not  by  so  doing  contravene  the  rul^  that  an  unequivocal 
intenUon  to  give  must  be  foiud  in  the  instniment  itself."^ Wigram,  V.  C. ;  Blacklow  v.  Laws,  2 
Aare,  50,  and  see  Vaughan  v.  Foaket,  1  Keen,  58,  61,  n.  1.  Radbum  v.  Jervis,  3  Bear.  450. 
Marsh  v.  Hague,  1  Edw.  Ch.  Rep.  174. 
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as  to  the  dividends  and  interest  of  the  sum  of  1500/.  bank  stock,  from  thence 
and  during  the  life  of  Rebecca  Britanias  to  accrue  due,  to  pay  the  same 
dividends  and  interest  to  her  the  said  Rebecca,  or  to  authorize  and  permit 
the  same  to  be  received  by  her  for  her  own  use ;  and  from  and  immediately 
after  the  time  of  the  death  of  the  said  Rebecca  Britanias,  in  case  there  shall 
be  any  child  or  children  of  the  said  intended  marriage  living  at  the 
time  of  her  ^decease,  then  upon  trust  to  stand  possessed  of  the  said    [*650] 
sum  of  1500/.  bank  stock  for  the  use  and  benefit  of  such  of  the  said 
children  as  shall  attain  the  age  of  twenty-one  years,  or  be  married,  equally  to 
be  divided  between  or  amongst  them,  share  and  share  alike,  if  more  than 
one,  and  if  there  shall  be  but  one  such  child  who  shall  live  to  attain  that 
age,  or  be  married,  then  for  the  sole  use  and  benefit  of  such  child  ;   and  in 
case  all  or  any  of  such  children  shall,  at  the  time  of  the  death  of  the  said 
Rebecca,  be  under  the  said  age  of  twenty-one  years,  and  unmarried,  then, 
as  to  the  dividends  and  interest  of  the  said  sum  of  1500/.  bank  stock,  or  of 
the  apparent  share  or  shares  thereof  of  the  said  child  or  children,  who  shall 
for  the  time  being  be  under  the  said  age,  and  unmarried,  to  accrue  due  until 
he,  she,  or  they  shall  attain  that  age,  or  be  msyried,  upon  trust  to  pay  the 
same  unto  the  said  Jacob  Namias  Torres,  in  case  he  shall  be  then  living,  he 
maintaining  and  educating  such  child  or  children  ;  but  in  case  the  said  Jacob 
Namias  Torres  shall  die  before  all  such  children  shall  attain  the  said  age,  or 
'  be  married,  then  upon  trust  to  pay,  apply,  and  dispose  of  the  last  mentioned 
dividends  and  interest  in,  for,  or  towards  the  respective  maintenance  and 
education  of  such  child  or  children  so  under  age  and  unmarried ;  and  in 
case  the  said  Rebecca  Britanias  shall  die  without  leaving  any  child  or  chil* 
dren  at  the  time  of  her  decease,  or  in  case  there  shall  be  one  or  more  such 
children  or  child  then  living,  yet  all  of  them  shall  die  under  the  age  of  twen* 
ty-one  years,  and  unmarried,  then  and  in  such  case,  and  if  the  said  Jacob 
Namias  Torres  shall  survive  the  said  Rebecca  Britanias  and  all  such  chil- 
dren, if  any  there  be,  then  as  to  the  dividends  of  the  said  sum  of  1500/. 
bank  stock  to  accre  due  from  and  after  the  time  of  the  death  of  the  longest 
liver  of  the  said  Rebecca  Britanias  and  all  the  said  children,  and  dur- 
ing tlie  lifetime  of  the  said  Jacob  Namias  Torres,  upon  trust  *to    [*651] 
pay  the  same  dividends  and  interest  to  him,  or  to  authorize  and  per- 
mit the  same  to  be  received  by  him  for  his  own  use ;   and  from  and   imme- 
diately after  the  time  of  the  death  of  the  survivor  of  them,  the  said  Jacob 
Namias  Torres  and  Rebecca  Britanias,  and  also  from  and  after  the  death  of  all 
the  said  children,  (in  case  there  shall  be  any,  and  all  of  them  shall  die  under 
age  and  unmarried  as  aforesaid,)  then  the  said  sum  of  1500/.  bank  stock 
shall  be  paid  to  David  Franco,  Abraham  Haim  Franco,  Jacob  Franco,  the 
younger,  and  Daniel  Franco,  and  their  respective  executors,  administrators, 
and  assigns,  in  the  shares  and  proportions  therein  mentioned." 

The  marriage  was  solemnized.     Rebecca  Britanias  survived  her  husband ; 
and  at  her  death  no  child  of  the  marriage  was  living ;   but  a  son,  who  died  in 
Vol.  I.  52 
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her  Tifetime,  had  attained  twenty-one,  married,  and  left  children.    No  other 
child  of  the  marriage  had  attained  twenty-one  or  married. 

The  question  in  the  canse  was,  whether  this  son  took  a  vested  interest  in 
the  1600Z.  stock? 

Mr.  Pemherton  and  Mr.  Theohaldy  for  the  personal  representatives  of  the 
deceased  son  : — In  construing  wills,  and  still  more  in  construing  marriage  set- 
tlements, the  court  inclines  against  making  the  right  of  children  to  a  provision 
dependent  on  the  contingency  of  their  surviving  both  or  either  of  their  parents. 
In  Powis  V.  BurdeU{a)  portions  were  provided  for  younger  children  whom  the 
parent  should  leave  at  his  death,  to  be  paid  at  twenty-one  ;  and  a  child, 
[*652J  who  •attained  twenty-one,  and  died  in  the  lifetime  of  the  parent,  was 
held  to  be  entitled.  In  Woodcock  v.  The  Duke  of  Dorset(b)  the  words 
were,  **  That,  if  Lord  John  and  Lady  Frances  should  leave  at  the  death  of  the 
survivor  any  child  or  children  c>f  their  two  bodies,  then  the  sum  of  50002.  was 
to  be  raised  and  paid  to  such  child  or  children  upon  their  attaining  the  age  of 
twenty-one  years  :"  and  it  was  held,  that  a  child,  who  having  attained  twenty- 
one,  died  in  the  lifetime  of  Lady  Frances,  took  a  vested  interest.  The  same 
principle  of  construction  was  followed  in  Perfect  v.  Lord  Curzon,{c)  Maitland 
V.  ChalieXd)  and  Howgrave  v.  Cartier.{c)  In  the  last  case  Sir  Willian  Grant 
lays  down  the  rule,  "If  the  settlement  is  incorrectly  or  ambiguously  ex* 
pressed  ;  if  it  contain  conflicting  and  contradictory  clauses,  so  as  to  leave  in  a 
degree  uncertain  the  period  at  which,  or  the  contingency  upon  which,  the 
shares  are  to  vest,  the  court  leans  strongly  towards  the  construction  which 
gives  a  vested  interest  to  the  child,  when  that  child  stands  in  need  of  a  provi- 
sion ;  usually  as  to  sons,  at  the  age  of  twenty-one,  and  as  to  daughters,  at 
that  age  or  marriage."  Now,  though  there  are  phrases  in  some  parts  of  this 
settlement  which  import  that  only  such  children  as  shall  be  living  at  the  death 
of  the  mother  are  to  take,  there  are  other  clauses  in  which  reference  is  made  to 
the  event  of  all  the  children  dying  under  twenty-one  and  unmarried,  as  being 
the  only  state  of  circumstances  on  which  their  interests  are  to  fail.  There  is 
obviously  great  inaccuracy  in  the  phraseology  of  the  instrument ;  for,  in  pro- 
viding for  the  event  of  the  mother's  surviving  the  father,  the  dividends  are  di- 
rected to  be  paid,  after  the  mother's  death,  to  the  father,  for  the  maintenance 

of  the  children. 
[•653]  •Mr.  Tinney  and  Mr.  /.  Russell^  contra  : — By  the  first  part  of  this 
settlement  the  dividends  of  the  stock  are  given  to  the  husband  during 
the  joint  lives  of  him  and  the  wife  ;  remainder  to  the  wife  during  her  life,  in 
case  she  should  survive  him  :  and  the  subsequent  limitations  are  not  confined 
to  the  event  of  the  wife  surviving  the  husband,  but  dispose  of  the  fund  after 
her  decease,  whether  she  survive  her  husband  or  the  husband  survive  her.  It 
is  a  mistake,  therefore,  to  say  that  there  is  any  inaccuracy  in  the  phraseology 

(a)  9  V«B.  428.  (*)  3  Bro.  C.  C.  569.  (e)  5  Mad.  442. 

{d)  6  Mad.  345.  (e)  3  Yes.  dtB.  79. 
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of  the  deed,  because  in  some  of  these  subsequent  limitations  reference  is 
made  to  the  possibility  of  the  husband  being  alive,  when  they  take  effect. 
The  disposition  of  the  property,  after  the  wife's  decease,  is  expressed  in  un- 
equivocal words.  The  trust  is,  in  case  there  shall  be  any  children  of  the 
marriage  living  at  her  decease,  for  such  of  the  said  children  as  shall  attain 
the  age  of  twenty-one  years  or  be  married  ;  and  a  provision  is  made  for  the 
event  of  all  or  any  of  such  children,  (that  is,  children  living  at  the  decease  of 
the  mother,)  being  then  under  the  age  of  twenty-one  and  unmarried.  These 
are  the  only  words  of  direct  gift  to  the  children  ;  and  the  gift  is  confined  in 
the  most  express  terms  to  children  living  at  the  death  of  the  mother.  The 
settlement  next  proceeds  to  direct,  that,  in  case  Rebecca  Britanias  shall  die 
without  leaving  any  child  or  children,  or  in  case  there  shall  be  one  or  more 
such  child  or  children  then  living,  and  yet  all  of  them  (that  is,  all  of  the 
children  living  at  her  death)  shall  die  under  twenty-one  and  unmarried,  the 
husband  is  to  receive  the  dividends  during  his  life,  *'  and  from  and  immediate- 
ly after  the  death  of  the  survivor  of  them,  Jacob  Namias  Torres  and  Rebecca 
Britanias,  and  after  the  death  of  all  the  said  children,"  (that  is,  children  living 
at  the  death  of  the  mother, — ^for  these  are  the  only  children  men- 
tioned in  the  settlement,)  "incase  there  *shall  be  any,  and  all  of  [^esi] 
them  shall  die  under  age  and  unmarried  as  aforesaid,"  the  fund  is 
limited  over  to  certain  persons  named.  Throughout  all  the  clauses,  "  such 
children,"  and  **  the  said  children,"  are  children  of  the  marriage  living  at  the 
decease  of  the  mother :  and  the  fund  is  given  over,  in  the  event  either  of 
there  being  no  children  living  at  the  mother's  decease,  or  if  there  be  such 
children  then  living,  of  their  dying  under  twenty-one  and  unmarried.  This 
settlement  clearly  and  unequivocally  makes  the  right  of  a  child  to  a  provision 
dependant  on  the  contingency  of  its  surviving  the  mother  ;  there  is  no  ambi- 
guity or  inaccuracy  of  expression  which  can  authorize  the  court  to  deviate 
from  the  express  words  of  the  instrument ;  and,  therefore,  nothing  vested  in 
the  son  who  attained  twenty-one,  married,  and  died  in  the  mother's  lifetime. 
Hotchkin  v.  Humfrey,{a)  Fitzgerald  v.  Pield.{b) 

The  Master  op  the  Rolls  : — This  case  is  to  be  decided  upon  the  princi- 
ple established  in  Howgrave  v.  Cartier.{c)  The  gift  over  is  not  to  take  effect, 
unless  all  the  children  die  under  age  and  unmarried.  This  is  inconsistent 
with  the  clause  which  imports,  that  a  child,  to  take,  must  survive  the  mother, 
and  where  clauses  are  conflicting,  the  rational  presumption  is,  that  a  child, 
attaining  twenty-one,  takes  a  vested  interest.(c2)[l] 

(a)  3  Mad  65.  (&)  1  Ron.  430.  (c)  3  Vm.  &  B.  79. 

(<2)  Clutterhuck  v.  Edwards,  post.     [Vol.  2,  p.  577.] 

[1]  Vide  Lloyd  v.  Lloyd,  2  Myl.  &  Cr.  203,  204.  Whatford  v.  Moore,  3  Myl.  &  Cr.  270,  285, 
289.  TUghman  and  wife  v.  TUghman*s  executors,  1  Baldw.  464.  Davies  v.  Davies,  4  Beav. 
57. 


666  CASES  IN  CHANCERY. 

1830.— Shenratt  v.  Bentley. 

[*655l  •Shbrratt  v.  Bentlet. 

1830:  July  22. 

A  penon  named  a  tnutee  without  hu  knowledge,  and  in  that  character  a  party  to  the  anit,  having 
ncTer  accepted  the  truitf ,  is  entitled  to  his  coete  ae  between  eoUcitor  and  dient. 

A  PERSON  who  was  named  a  trustee,  in  a  deed,  but  had  not  executed  it 
or  accepted  the  trusts,  was  made  a  defendant  to  a  suit  relative  to  the  ad- 
ministration of  the  trusts. 

At  the  hearing  Mr.  Daniell,  on  his  behalf,  asked  for  his  costs  as  between 
solicitor  and  client. 

Mr.  Tinney  and  Mr.  Pemberton,  for  the  other  parties,*  argued,  that,  as  he 
had  never  accepted  the  trusts,  he  was  not  and  never  had  been  a  trustee, 
and  that  he  could  not  now  claim  to  be  considered  as  s.uch,  merely  for  the 
purpose  of  obtaining  more  liberal  costs. 

The  Master  op  the  Rolls  ruled,  that  where  a  person  is  named  a  trustee 
without  his  knowledge,  and  never  in  any  manner  acts  in  or  accepts  the  trust, 
and  such  person  is  afterwards  made  a  party,  to  a  suit  respecting  the  trust, 
he  is  entitled  to  his  costs  as  between  solicitor  and  client.[l] 


L*656]  •Parker  v.  Fuller. 

1830 ;  July  23. 

TenouB  having  pjnor  incumbrances  on  freeholds  and  copyholds,  of  which  a  trader,  who  died  intes- 
tate, was  seised  at  the  time  of  his  death,  ought  not  to  be  made  parties  to  a  bill  for  payment  of 
bis  debts  out  of  his  real  estates. 

A  FATHER  devised  to  his  son  freehold  and  copyhold  estates  charged  with 
annuities  and  legacies  ;  the  son  died  intestate,  and  was,  at  the  time  of  his  death 
a  trader  within  the  meaning  of  the  bankrupt  laws.  The  bill  was  filed  by 
a  creditor  of  the  son,  for  the  purposeof  having  the  freeholds  and  copyholds, 
devised  to  him  by  his  father,  applied  in  payment  of  his  debts.  The  annui- 
tants and  legatees  under  the  will  of  the  father  were  defendants ;  and  the 
question  was,  whether  they  were  properly  made  parties  to  the  suit. 

Mr.  K.  Parker,  for  the  plaintiff  contended,  that  a  decree  could  not  be  made 
for  the  sale  of  the  estates,  unless  the  annuitants  and  legatees  were  before 
the  court ;  that  as  copyholds  were  not  within  the  47  G.  3,  seas.  2,  c.  74,  they 
could  not  be  made  directly  available  to  the  payment  of  the  son's  debts  ;  but 
to  whatever  extent  the  legatees  and  annuitants  might  have  exhausted  the 
freeholds,  the  creditors  would  be  entitled  to  come  in  upon  the  copyholds  ; 
and  that  this  process  of  marshalling  could  not  be  carried  into  effect  unless 
the  persons,  between  whom  it  was  to  take  place,  were  before  the  court. 

Mr.  T.  Parker^  contra. 

[1]  Vide  Greenwood  v.  Wakeford,  1  Beav.  576.    Botsnufii  v.  Rainetaux,  1  Hoff.  Ch.  Rep.  150. 
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The  Mastbr  op  thb  Rolls  held,  that  the  legatees  and  annuitants,  being 
merely  persons  having  incumbrances  on  the  estates  prior  to  the  interest  of 
the  son,  ought  not  to  have  been  made  parties. 


*Ansley  t;.  Bainbridoe.  [*657] 

1830 ;  Jaly  24 

The  aammptioii  by  a  father  of  a  debt  dne  from  hif  aon  to  a  partnenhip,  in  which  the  father  and 
the  eon,  along  with  other  perwns,  were  partnen,  was  deemed  an  advancement  of  a  portion  to  a 
lea  amount,  to  which  the  aon  would  hare  been  entitled  npon  the  father's  death. 

Bt  settlement  made  on  the  marriage  of  John  Bainbridge,  a  sum  of  4000/. 
secured  by  his  bond,  was  so  limited,  as,  upon  his  death,  to  become  payable 
to  a  son,  who  was  the  only  issue  of  Uie  marriage.  The  father  admitted  the 
son  into  partnership  with  himself  and  two  other  persons.  The  son  over  drew 
his  account  with  the  partnership  to  the  amount  of  upwards  of  19,000/. ;  and 
an  arrangement  was  entered  into,  between  all  the  partners,  by  which  the  son 
ceased  to  have  any  interest  in  the  concern,  and  the  father  took  upon  himself 
the  son's  debt. 

After  the  father's  death,  the  trustees  of  the  bond  filed  the  present  bill  to 
have  the  4000/.  satisfied  out  of  his  assets  ;  and  the  question  was,  whether  the 
assumption  of  the  son's  debt  by  the  father  was  to  be  deemed  an  advancement 
so  as  to  amount  to  satisfaction  of  the  bond. 

Mr.  Pemberton  ^nd  Mr.  Cking^  for  the  plaintiffs,  cited  Goldsmid  v.  Gold- 
smtdj{a)  Devese  v.  Pontetf{b)  Onslow  v.  MichelL(c)  There  were  no  circum- 
stances, they  said,  to  show  that  what  the  father  had  done  was  meant  to  be  a 
substitution  for  that  which  his  covenant  bound  him  to  do.  The  assumption  of 
the  son's  debt  was  a  part  of  a  specific  arrangement,  in  which  the  existence  of 
the  bond  was  in  no  way  adverted  to :  it  was  a  measure  to  which  the  father 
was  led  by  anxiety  for  the  prosperity  of  the  concern  in  which  he 
himself  had  a  great  share,  and  by  a  wish  to  *allay  the  fears  of  the  [*658] 
partners,  who  were  alarmed  at  the  state  of  the  son's  account. 

Mr.  Bickersteth  and  Mr.  R.  Roupell,  for  the  executrix  of  the  father,  con- 
tended, that  the  father's  assumption  of  the  debt  of  the  son  was  tantamount 
to  payment  of  it  to  the  partnership ;  that  the  circumstance  of  the  father  being 
one  of  the  partners  made  no  difference ;  and  that  the  case  was  precisely  the 
same  as  if  the  father  had  advanced  the  19,000/.  for  the  payment  of  the  son's 
debt  to  another  person. 

The  Master  of  the  Rolls  dismissed  the  bill,  upon  the  ground  that  the 

(a)  1  Swanat.  219.  (6)  1  Cox,  189.  (c)  18  Yei.  490. 
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assumption  of  the  debt  of  19,000/.  by  the  father  for  the  son  was  to  be  deemed 
an  advancement  of  the  4000/.[l] 


[•659]  •Bayley  v.  Best. 

1830 ;  July  27 

To  a  bill  for  a  commission  to  ascertain  boandaries,  all  persons  havingr  any  interest  in  the  property, 
are  necessary  parties. 

The  plaintiff  was  tenant  for  life,  of  an  undivided  moiety  of  certain  pre- 
mises. The  bill  alleged  that  the  person,  in  whom  the  other  moiety  was 
vested,  had  taken  a  lease  of  the  plaintiff's  moiety,  and  being  thus  in  posses- 
sion of  the  whole  had  confounded  the  boundaries  of  this  property  and  of  an 
adjoining  tenement,  of  which  he  was  the  owner.  The  prayer  was  for  a 
partition,  and  for  a  commission  to  ascertain  the  boundaries. 

The  remaindermen,  to  whom  the  inheritance  of  the  plaintiff's  moiety  was 
limited,  were  not  parties  to  the  suit ;  and  on  this  ground  the  defendants  ob- 
jected to  the  frame  of  the  bill. 

Mr.  Tinney  and  Mr.   Walker^  in  support  of  the  objection. 

It  may  be  doubted,  notwithstanding  the  decision  in  Baring  v.  Nashj{a) 
whether  the  court  ought  to  proceed  to  so  important  an  act  as  partition, 
where  all  the  persons  interested  in  the  property  are  not  parties  to  the  suit. 
But  this  bill  prays  that  the  boundaries  of  the  premises  may  be  ascertained  ; 
and  such  a  bill  cannot  be  maintained,  unless  all  persons  interested  in  the 
inheritance  are  before  the  court.  In  Miller  v.  Warmington^{b)  the  attorney 
general  was  made  a  defendant,  merely  because  there  was  a  suggestion 
that  the  crown  had  an  interest  in  the  reversion  expectant  on  a  term,  of 
which  upwards  of  300  years  were  unexpired.  Speer  v,  Crawter,{c) 
[•660j  Mr.  Bickerstethf  Mr.  Pemberton,  and  Mr.  Wilbrahanif  contra,  cited 
Baring  v.  Nash,(d)  and  Wills  v.  Slade  ;(e)  and  they  argued,  from 
analogy  to  the  rule  of  cases  of  partition,  that  the  remainderman  or  rever- 
sioner was  not  a  necessary  party  to  a  bill  for  a  commission  to  ascertain  boun- 
daries. 

The  Master  op  the  Rolls  held,  that  the  court  would  not  entertain  a  bill  for 
a  commission  to  ascertain  boundaries,  without  having  before  it  all  the 
parties  interested  ;  and  he,  therefore,  allowed  the  objection.[2] 

(fl)  1  Ves.  &  B.  551.  (6)  1  Jac.  &  W.  484.  (c)  2  Mer.  410. 

(<Q  1  Ves.  &  B.  551.  (e)  6  Ves.  498. 

[I]  Vide  Gilbert  v.  WithereUt  2  Sim.  &  ^tu.  254.    HiUy.  Oomme,  1  Beav.  554.     Seawin  r. 
Seawin.  1  Yo.  &  Coll.  C.  C.  65.    Skeat9  v.  SkeaU,  2  Yo.  &  CoU.  C.  C.  9. 
[2]  Vide  Godfrey  v.  Littel,  ante,  59. 
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Holmes  v.  Holmes. 

RoLiA— 1830;  JulySTi 

A  testator  by  hie  will,  made  in  Ireland,  prior  to  the  6  6.  4,  c  79,  bequeaths  an  annnity,  and  dies 

domiciled  in  England,  after  that  act  was  passed.    The  annuity  b  to  be  paid  accordinir  to  the 

rate  of  Irish  currency. 

A  TESTATOR,  who  was  at  the  time  domiciled  in  Ireland,  made  his  will, 
dated  the  12th  of  October,  1821,  and  thereby  after  giving  his  widow  an 
annuity  charged  on  certain  Irish  estates,  proceeded  in  the  following  words  : 
— "  And  I  also  give  and  bequeath  unto  my  son  Frederick  Holmes,  one 
annuity,  clear  yearly  rent  charge,  or  sum  of  200/.,  to  be  chargeable  upon,  and 
issuing  and  payable  out  of  all  my  aforesaid  lands,  tenements,  hereditaments, 
and  premises  whereof  I  shall  die  seised  or  possessed,  of  any  estate  real, 
freehold,  or  term  for  years,  and  to  be  paid  and  payable  to  him,  in  addition 
to  the  provision  which  I  have  already  made  for  him  by  a  certain  deed  by 
me  excfcuted,  and  bearing  date  the  17th  of  February,  1821;  the  annuity  to 
be  paid  by  two  even  and  equal  half  yearly  payments,  on  every  first 
day  of  May  and  first  day  of  November,  in  each  and  *every  year,  for  [•661] 
and  during  the  term  of  his  natural  life,  without  any  deduction  or 
abatement  whatsoever.'* 

The  testator  afterwards  transferred  his  residence  to  England,  and  died 
domiciled  there  on  the  2d  of  March,  1826. 

The  first  section  of  the  6  G.  4,  c.  79,  which  came  into  operation  on  the 
27th  of  June,  1826,  erlfcts  that,  '*  on  and  from  and  after  the  commencement 
of  this  act,  the  currency  of  Great  Britain  shall  be  and  become,  and  is  here- 
by declared  to  be  the  currency  of  the  whole  united  kingdom  of  Great  Britain 
and  Ireland  ;  and  that  on  and  from  and  after  the  commencement  of  this  act, 
all  receipts  and  payments,  and  all  gifts,  grants,  contracts,  bargains,  sales, 
agreements,  and  stipulations,  and  all  written  bonds,  bills,  notes,  drafts,  ac- 
ceptances, receipts,  acknowledgments,  undertakings,  or  securities  for  money, 
and  all  transactions,  dealings,  matters  and  things  whatever  relating  to  moneys 
or  involving  or  implying  the  payment  of  money,  or  the  liability  to  pay  any 
money,  which  shall  be  had,  made,  done,  executed,  or  entered  into,  in  any 
and  every  part  of  the  said  united  kingdom,  shall  be  had,  made,  done,  exe- 
cuted, and  entered  into  ^recording  to  such  currency  of  Great  Britain,  so  be- 
coming the  currency  of  the  united  kingdom,  and  not  according  to  any  cur 
rency,  or  as  money  hath  been  or  may  be  valued  in  any  particular  part  of  the 
said  united  kingdom,  or  in  any  other  manner  than  according  to  such  cur- 
rency of  the  said  united  kingdom,  except  as  hereinafter  is  specially  provid 
ed ;  and  that  all  such  receipts,  &c.  shall  be  taken  to  be  had,  made,  execu- 
ted, done,  and  entered  into  according  to  such  currency  of  Great  Britain,  &c. 
and  in  reference  to  money  of  the  value  and  description  circulating  in  Great 
Britain  at  the  passing  of  this  act,  unless  the  contrary  be  proved  to  have  been 
the  intention  of  the  parties  concerned." 
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[*662]        *One  question  in  the  cause  was,  whether  the  annuity  was  to  be 
computed  in  Irish  currency  or  in  Engliah  sterling  money  1 

Mr.  Pemberton  and  Mr.  /.  Russell^  for  the  plaintiff. 

Mr.  Bickerstethf  and  Mr.  Hinde  for  the  defendants. 

On  the  one  side,  it  was  contended  that  the  annuity  did  not  exist  till  the 
the  death  of  the  testator,  which  was  subsequent  to  the  act  for  the  assimila- 
tion of  the  currency  throughout  the  united  kingdom ;  that  the  right  to  the 
annuity  did  not  arise  till  then  ;  and  that  it  was,  therefore,  a  matter  or  thing 
had,  made,  or  done  after  the  27tli  of  June,  1825,  and  consequently  was  to  be 
computed  according  to  the  currency  of  Great  Britain,  which  from  that  date 
was  to  be  the  common  currency  of  the  two  countries. 

On  the  other  hand,  it  was  argued  that  a  gift  by  will  is  a  matter  or  thing 
made  at  the  time  when  the  will  is  made,  and  that  it  has  existence  thenceforth, 
tliough  it  is  not  perfected  till  the  death  of  the  testator ;  that  as  the  will  of  this 
testator  was  long  anterior  to  the  act  for  the  assimilation  of  the  currency,  the 
bequest  of  this  annuity  was  not  a  matter  or  thing  made  or  done  after  that  act 
passed  ;  and,  therefore,  that  the  annuity  ought  to  be  computed  in  the  same 
manner,  and  paid  in  the  same  currency,  as  if  the  6  6.  4,  c.  79,  had  never 
passed ;  that  is,  in  the  currency  of  the  country  in  which  the  will  was  made, 
and  the  lands  charged  with  tht  payment  were  situate. 

Lansdowne  v.  Lansdowney{a)  and  the  cases  there  cited,  were  referred 

to. 

[*663]        *Thb  Master  op  the  Rolls  was  of  opinion  that  the  bequest  of 

the  annuity  though  not  perfected  till  the  deaft  uf  the  testator,  was  a 

gift  made  at  the  time  of  making  the  will,  and,  the  gift  being  prior  to  the  6 

G.  4,  c.  79,  that  the  annuity  was  to  be  computed  in  Irish  currency.(&) 

(a)  2  Bligh,  10. 

(b)  So  as  to  a  will  made  before  the  statute  of  charitable  uses,  AMhbumham  v.  BradthaWt  3 
Atk.  36,  7  Mod.  939.  Willett  y.  Sandford,  1  Yes.  176.  Attorney  General  v.  Downing,  Amb. 
550 ;  (but  see  Attorney  General  v.  Heartwell,  2  Ed.  234.)  So  also  as  to  a  will  made  before  the 
statute  of  frauds,  CarviWe  caee,  S  Ch.  Rep.  309.  Serjeant  v.  Puntie ;  or  an  agreement  m  con- 
sideration of  marriage,  OUmore  v.  Shuter,  3  Lev.  337.  Seeue  as  to  the  Irish  statutes  declaring 
the  lands  of  papists  descendible  as  in  gavel  kind,  notwithstanding  a  devise,  (where  however  the 
words  are  peculiar.;  Btirke  v.  Morgan,  5  B.  &  C.  365,  Toml.  ed.  As  to  the  effect  upon  bequests 
of  stock,  of  subsequent  conversions  under  the  stock  acts,  see  Bronedon  v.  Winter,  Amb.  57,  and 
the  cases  there  cited,  and  Banke  v.  Sladen,  supra,  316.[1] 

[11  Vide  Vawdry  v.  Oeddee,  Taml.  367.    Rev.   Sut    N.  Y.  vol.  3,  p.  13,  $  77. 
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Sutton  v.  Sutton*. 

1830 ;  July  29. 

Under  the  treaty  of  1794  between  Great  Britain  and  America,  and  the  act  of  the  37  G.  3,  c. 
97,  American  citizens,  who  held  lands  in  Great  Britain  on  the  28th  of  October  1795,  and  their 
heirs  and  assigns,  are  at  all  times  to  be  considered,  so  far  as  regards  these  lands,  not  as  alien* 
but  as  native  subjects  of  Great  Britain. 

This  was  a  bill  for  the  specific  performance  of  a  contract :  and  the  master 
having  reported  against  the  title,  an  exception  was  taken  to  his  report,  which 
now  came  on  to  be  argued. 

The  title  of  the  vendor  was  derived  under  a  conveyance  from  a  citizen  of 
America;  and  the  question  was,  whether,  under  the  circumstances  of  this 
case,  and  in  relation  to  the  properly,  which  was  the  subject  of  the  contract, 
an  American  citizen  was  to  be  deemed  an  alien  ? 

Samuel  Slrudwick,  before  and  at  the  lime  of  the  separation  of  the  United 
States  of  North  America  from  Great  Britain  was  settled  in  North 
Carolina,  and  he  continued  •lo  reside  there,  as  an  American  citizen,    [•664] 
till  his  death  in  1794.     By  his  will,  dated  in  that  year,  he  devised  to 

"  his  good  friend  Margery,  widow  of  Stephen ,  lately  living  at  Fulham 

in  England,  his  houses  and  lands  in  ihe  city  of  London,  in  trust  to  be  sold, 
when  Mr.  Vaughan's  annuity  shall  drop  in,  and  the  moneys  arising  from 
such  sale  to  be  employed  as  therein  mentioned  :"  and,  after  bequeathing  two 
small  annuities,  he  gave  the  residue  of  his  real  and  personal  estate  to  his  son 
William  Francis  Slrudwick.  A  part  of  this  testator's  property  consisted  of 
an  undivided  share  of  certain  tenements  in  the  city  of  London,  which  were 
the  subject  of  the  present  suil.  A  person  of  the  name  of  Margery  Bourget 
was  considered  to  bt  the  devisee  referred  to  in  the  will :  she  declined  to  car- 
ry the  trust  into  effect,  or  to  interfere  in  ihe  management  of  the  property,  and 
was  said  to  have  died  about  the  year  1806.  William  Francis  Slrudwick, 
the  heir  at  law  and  devisee  of  Samuel,  was  an  -American  citizen,  and  died 
inteslatc  in  the  year  1810,  leaving  Samuel  Slrudwick,  also  an  American 
citizen,  his  eldest  son  and  heir  at  law.  In  1819,  the  last  mentioned  Samuel 
Strudwicke  sold  and  conveyed  his  undivided  share  of  the  tenements  in  the 
city  of  London  ;  and  upon  this  conveyance  the  title  of  the  vendor  depended. 

One  of  the  objections  taken  to  the  title  was  in  the  following  words  : — "  that 
Samuel  Slrudwick,  the  vendor,  in  1819,  of  two-eighlh  parts  of  the  estate,  was 
an  alien,  and  incapable  of  conveying  them,  such  shares  having  been  the  pro- 
perty of  Samuel  Slrudwick,  his  grand  father,  who  was  settled  in  America  at 
the  time  of  the  separation  of  the  two  countries  in  1783,  and  who  was  alleged 
to  have  devised  them  to  his  son  William  Francis  Slrudwick,  who  was  an 
American,  and  died  there  in  1810  intestate,  leaving  the  said  Samuel 
Slrudwick,  the  grand  son,  his  heir  at  law ;  and  that  •no  proof  bad  [•Oes] 
been  shown  that  after  the  separation,  Samuel  Strudwick,  the  grand 
Vol.  L  63 
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father,  or  William  Francis  Strudwick,  was  a  subject  of  the  king  of  Great 
Britain." 

The  question  turned  upon  the  construction  of  the  treaty  of  peace  between 
Great  Britain  and  the  United  States,  signed  at  London  on  the  19th  of  Novem- 
ber, 1794,  and  of  the  37  G.  3,  c.  97,  which  was  passed  for  the  purpose  of 
carrying  the  treaty  into  execution. 

By  the  first  article  of  that  treaty  it  was  agreed,  "  that  there  should  be  a 
firm,  inviolable,  and  universal  peace  between  Great  Britain  and  the  United 
States.** 

The  second  article,  after  some  regulations  relative  to  the  withdrawal  of  the 
British  troops,  declared,  "  that  the  settlers  and  traders  within  the  precincts  of 
the  posts  from  which  the  British  troops  were  to  be  withdrawn,  should  con- 
tinue to  enjoy  iheir  properly  of  every  kind,  and  be  at  liberty  to  remain  there, 
or  to  remove  their  effects,  and  to  sell  or  retain  their  lands  and  property  at 
their  discretion ;  that  such  of  them  as  should  continue  to  reside  within  the 
boundary  line,  should  not  be  compelled  to  become  citizens  of  the  United 
^tales,  or  to  take  any  oath  of  allegiance  to  the  government  thereof,  but  should 
be  at  full  liberty  so  to  do,  if  thiey  thought  proper,  and  should  declare  their 
election  within  one  year  after  the  evacuation  aforesaid  ;  and  that  all  persons 
who  should  continue  there  after  the  expiration  of  the  year,  without  having  de- 
clared their  intention  of  remaining  subjects  to  his  British  majesty,  should  be 
considered  as  having  elected  to  become  citizens  of  the  States," 

The  third,  fourth,  and  fifth  articles  related  to  the  boundaries  of  the  new 
states,  the  navigation  of  the  rivers,  &c. ;  and  the  sixth,  seventh,  and  eiglith, 

to  the  adjustment  of  the  pecuniary  claims  of  individuals. 
[•666]  *The  niqth  article  enabled  the  subjects  of  either  country  to  hold 
lands  in  the  other,  and  to  sell  and  devise  them  as  if  they  were  natives. 
The  terms  of  it,  relative  to  Americans  holding  lands  in  England,  were,  "  that 
American  citizens,  who  then  held  lands  in  the  dominions  of  his  majesty, 
should  continue  to  hold  them  according  to  the  nature  and  tenure  of  their  re- 
spective estates  and  titles  therein,  and  might  grant,  sell,  or  devise  the  same  to 
those  whom  they  should  please,  in  like  manner  as  if  they  were  natives  ;  and 
thai  neither  they,  nor  their  heirs  or  assigns,  should,  so  far  as  might  respect 
the  said  lands  and  the  legal  remedies  incident  thereto,  be  regarded  as  aHens.*' 
And  by  the  tenth  article  it  was  stipulated,  "  that  neither  debts  due  from  in- 
dividuals of  the  one  nation  to  the  individuals  of  the  other,  nor  shares  nor 
moneys  which  they  might  have  in  the  public  funds  or  private  banks,  shall, 
even  in  any  event  of  war  or  national  differences,  be  sequestrated  or  confisca- 
ted ;  it  being  unjust  and  impolitic  that  debts  and  engagements  contracted  and 
made  by  individuals  having  confidence  in  each  other,  and  in  their  respective 
governments,  shall  ever  be  destroyed  or  impaired  by  national  authority,  on 
account  of  national  differences  and  discontents." 

The  subsequent  articles  of  the  treaty,  down  to  the  twenty-eighth,  contained 
various  stipulations  relative  to  navigation,  and  the  mutual  delivery  up  to  jus- 
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tice  of  persons  charged  with  murder  or  forgery.  The  twcnty-eighlh  article 
declared,  ''  that  the  first  ten  articles  of  the  treaty  should  be  permanent,  and 
that  the  subsequent  articles,  except  the  twelfth,"  (which  related  to  the  inter- 
course wiih  the  West  Indies,  and  was  to  continue  in  force  for  two  years  after 
the  then  wai,)  *'  siiould  be  limited  in  their  duration  to  twelve  years,  to  b^ 
computed  from  the  day  on  which  the  ratifications  of  the  treaty  should 
be  exchanged,  subject  to  the  renewal  of  •the  nogoiialions  at  a  period  [•667] 
therein  mentioned ;  but  if  his  majesty  and  the  United  States  should 
not  be  able  to  agree  on  a  new  arrangement,  in  that  case  all  the  articles  of  the 
treaty,  except  the  first  ten,  should  then  cease  and  expire  together." 

In  1797  the  37  G.  3,  c.  97,  was  passed,  which  is  intituled  "  An  act  for  car- 
rying into  execution  the  treaty  of  amity,  commerce,  and  navigation,  concluded 
between  his  majesty  and  the  United  States  of  America."     It  contained  the  fol 
lowing  clauses : — 

"  Sect.  24.  And  whereas  by  the  ninth  article  of  the  said  treaty,  it  was 
agreed  that  British  subjects,  who  then  held  lands  in  the  territories  of  the  said 
United  States,  and  American  citizens,  who  then  held  lands  in  the  dominions 
of  his  majesty,  should  continue  to  hold  them  according  to  the  nature  and 
tenure  of  their  respective  states  and  titles  therein,  and  might  grant,  sell,  or 
devise  the  same  to  whom  they  should  please,  in  like  manner  as  if  they  were 
natives  ;  and  tliat  neither  they  nor  their  heirs  or  assigns  should,  so  far  as  might 
respect  the  said  lands  and  the  legal  remedies  incident  thereto,  be  regarded  as 
kliehs ;  be  it  therefore  enacted,  by  the  authority  aforesaid,  that  all  lands,  tene<» 
ments,  and  hereditaments  in  the  kingdom  of  Great  Britain,  or  the  territories 
and  dependencies  thereto  belonging,  which,  on  the  said  2Sth  of  October,  I795| 
(being  the  day  of  the  exchange  of  the  ratification  of  the  said  treaty  between  his 
majesty  and  the  said  United  States,)  were  held  by  American  citizens,  shall  be 
held  and  enjoyed,  granted,  sold,  and  devised,  according  to  the  stipulations  and 
agreements  contained  in  the  said  article ;  any  law,  custom,  or  usage  to  the  con- 
trary notwithstanding. 

.  "  Sect,  26.  Provided  always,  that  nothing  herein  contained  shall  extend,  or 
be  construed  to  extend,  to  give  any  right,  title,  or  privilege  to  any  per- 
son, not  being  a  ^natural  born  subject  of  this  realm,  which  such  person  [*668] 
would  not  have  been  entitled  to  if  this  act  had  not  been  made,  other 
than  and  except  such  rights,  titles,  and  privileges  as  shall  be  necessary  for  the 
true  and  faithful  performance  of  the  stipulations  in  the  said  article  contained,i 
according  to  the  true  intent  and  meaning  thereof,  or  to  give  to  any  person,  not 
being  either  a  natural  born  subject  of  this  realm,  or  a  citizen  of  the  said  United 
States,  any  right,  title,  or  privilege,  to  which  such  person  would  not  have  been 
entitled  if  this  act  had  not  been  made. 

"  Sect.  27.  That  this  act  shall  continue  in  force  so  long  as  the  said  treaty 
.between  his  majesty  and  the  United  States  of  America  shall  continue  in  force, 
and  no  longer." 

This  act  was  continued  by  the  15  G,  3,  c.  35,  which,— after  reciting  that 
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the  37  G.  3,  c.  97,  "  was  to  continue  in  force  so  long  as  the  said  treaty  should 
«;ontinue  in  force,  and  no  longer ;  which  treaty,  or  so  much  of  it  as  relates  to 
the  matters  contained  in  the  said  act,  has  now  ceased  and  determined  :  and  it 
is  expedient  that  the  liberty  of  navigation  and  commerce  between  the  people  of 
this  kingdom  and  the  people  of  the  United  Suies  of  America,  should  contiDue 
for  a  limited  time,  in  the  same  manner  and  under  the  same  limitations  and 
conditions  as  are  specified  in  the  said  act," — enacted  that  "  the  said  act,  and 
every  thing  therein  contained,  shall,  notwithstanding  the  said  treaty  has  ceased 
and  determined,  be  deemed  and  taken  to  be  and  to  have  been  in  full  force  and 
effect,  and  shall  so  continue  in  force  until  the  Ist  of  June,  1806." 
The  37  G.  3,  c.  97,  was  subsequently  continued  from  time  to  time  by  the 
46  G.  3,  c.  16,  the  47  G.  3,  sess.  2,  c.  2,  and,  finally,  by  the  48  G,  3, 
[*669]  c.  6,  to  the  end  of  the  *lhen  present  session  of  parliament.  That  ses- 
sion terminated  in  the  same  year ;  and  no  act  was  afterwards  passed 
to  revive  or  prolong  the  operation  of  the  treaty. 

The  point  argued  was,  whether  the  twenty-fourth  section  of  the  37  6.  3, 
c.  97,  taken  in  connection  with  the  nintli  article  of  the  treaty,  continued  in 
operation,  so  as  to  remove  the  incapacity  of  holding  and  transmitting  lands  in 
England,  which  would  otherwise  have  attached  on  William  Francis  Strud- 
wick  and  Samuel  Strudwick,  the  grand  children,  as  aliens. 

Mr.  Bickersteth^  Mr.  Pemberton^  Mr.  Tyrrell^  Mr.  Wright,  and  Mr.  Wood, 
in  support  of  the  objection  to  the  title  : — The  treaty  of  1783  dissolved  the  tie 
of  allegiance  which  had  previously  subsisted  between  the  crown  of  England 
and  the  individuals  who  then  became  American  citizens  ;  they  and  their  de« 
acendants,  born  out  of  the  British  dominions,  were  thenceforth  aliens ;  and  ac« 
cordingly  Doe  v.  Acklam{a)  has  established,  that  a  person,  born  in  the  United 
States  since  1783,  cannot  inherit  lands  in  England.  Doe  d.  Auchmuty  v.  MuU 
caster.(b)  William  Francis  Strudwick,  and  Samuel  Strudwick,  the  grand 
son,  were  clearly  aliens.  The  only  distinction  between  the  present  case  and 
that  of  Doe  v.  Acklam  is,  that  the  freehold  of  the  tenement  in  question  was  not 
in  an  English  subject  on  the  28th  of  October,  1795,  but  in  an  American  citizen. 
Now  it  is  true,  that,  as  to  such  lands,  the  incapacity  of  alienage  was  removed 
by  the  37  G.  3,  c.  97  ;  and  so  long  as  that  statute  was  in  operation,  American 
citizens  might  hold,  grant,  sell,  or  devise  these  lands  in  the  same  manner  as 
if  they  were  natives.  But  by  the  twenty-seventh  section  the  act  is  to 
[*670]  continue  in  force  *only  so  long  as  the  treaty  shall  be  in  force,  and  no 
longer  ;  and  the  single  question,  therefore,  is,  whether  the  treaty  was 
or  was  not  in  force  in  1819.  On  this  point  we  have  a  legislative  declaration 
in  1805.  The  45  G.  3,  c.  35,  says  in  the  preamble,  "  which  treaty,  or  so 
much  of  it  as  relates  to  the  matters  contained  in  the  said  act  {%.  e.  the  37  G. 
3,  c.  97,)  has  now  ceased  and  determined ;"  and,  among  the  matters  contained 
in  the  said  act,  was  the  stipulation  for  excluding  the  incapacity  arising  from 

(«)  2  B.  &  C.  779.  (b)  5  B.  &  C.  771. 


Cases  in  chancer?.  an 


I830.--Satton  v.  Sutton. 


alienage  ;  and  the  same  statute  declares  in  the  enacting  clause,  that  "  the  said 
treaty  has  ceased  and  determined.*'  By  that  statute,  and  two  subsequent  acts, 
the  37  G.  3,  was  revived  both  retrospectively  and  prospectively  ;  but  it  finally 
expired  with  the  session  of  1808.  In  1812  war  broke  out  between  the  two 
countries,  which  continued  to  rage  till  a  new  treaty  was  concluded  in  1814. 
It  is  impossible  to  suggest  that  the  treaty  was  "  continuing  in  force**  in  1813  ; 
it  necessarily  ceased  wiih  the  commencement  of  the  war.  The  37  G.  3,  c. 
97,  could  not  continue  in  operation  tt  moment  longer,  without  violating  the 
plainest  words  of  the  act.  William  Francis  Strudwick  became  then  and  re- 
mained ever  afterwards  subject  to  all  the  incapacities  of  alienage. 

It  was  said  before  the  master,  that  the  first  ten  articles  of  the  treaty  were' 
to  be  "  permanent,"  which  was  construed  as  synonymous  with  "  perpetual  ;*'' 
bat  that  is  a  construction  which  the  twenty-eighth  article  does  not  admit  of. 
The  very  first  article  is,  **  that  there  should  be  a  firm  and  universal  peace 
between  Great  Britain  and  the  United  States  ;*'  that  is  the  first  of  the  articles 
supposed  to  be  ever  enduring.  Yet,  what  became  of  it  in  1813  ?  Inhere  are 
many  of  the  stipulations  of  the  first  ten  articles,  which  could  not  possibly  be 
observed  in  a  state  of  war.  The  word  "  permanent"  is  used,  not  as  synony- 
mous with  *^  perpetual  or  everlasting,"  but  in  opposition  to  a  period  of 
duration  expressly  limited.  'The  greater  number  of  the  articles  of  [•6711 
the  treaty  were  to  cease  at  the  expiration  of  twelve  years ;  the  first 
ten  were  not  to  expire  then,  by  the  mere  lapse  of  time  ;  they  were  to  continue 
so  long  as  a  treaty  of  peace  was  in  force  ;  but  when  war  took  the  place  of 
peace,  and  the  treaty  had  no  longer  any  existence,  the  ninth  article  could  not 
continue  in  operation. 

Even  if  it  were  to  be  held,  in  consequence  of  the  language  of  the  twenty- . 
eighth  article,  that  the  intention  of  the  framers  of  the  treaty  was  to  make  the 
ninth  article  perpetual,  there  is  nothing  in  the  act  of  parliament  to  give  it  that 
endurance.  The  act  makes  no  mention  of  the  twenty-eighth  article  of  the 
treaty,  which  remains,  therefore,  a  mere  stipulation  of  the  crown,  and  cannot 
create  or  extend  an  exemption  from  any  disability  imposed  by  the  law  of  the 
land.  The  continuance  of  the  exemption  could  not  be  prolonged  beyond  the  du- 
ration of  the  act ;  the  act  was  to  endure  only  so  long  as  *'  this  treaty,"  that  is, 
the  treaty  of  amity,  commerce,  and  navigation  concluded  between  his  majesty 
and  the  United  States  of  North  America,  should  be  in  force,  and,  most  un- 
questionably that  treaty  was  not  in  force,  when  his  majesty  and  the  United 
States  were  carrying  on  hostilities  against  each  other  both  by  sea  and  land. 

The  construction  contended  for  on  the  other  side  would  lead  to  most  incon- 
venient results.  One  consequence  of  it  would  be,^that  all  the  lands  which, 
on  the  28th  of  October,  1795,  belonged  to  Americans,  are  taken  for  ever  out 
of  the  operation  of  the  general  law  of  England,  and  may,  in  all  time  to  come, 
be  transmitted  to  aliens  by  descent;  devise,  or  conveyance. 

'  Mr.  Wigram^  in  support  of  the  same  line  of  arguments,  submitted  that 
the  treaty  could  not  be  deemed  to  be  in  force,  unless  it  was  in  force  as  a 
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[*672]  Vfhole  ;  that  it  could  *not  be  in  force  as  a  whole,  after  the  most  im- 
portant provisions  in  it  had  been  broken;  and,  on  the  contrary,  that 
it  ceased  to  be  in  force  as  a  whole,  when  the  peace,  the  stipulation  for  which 
constituted  the  basis  of  the  arrangempnt,  was  exchanged  for  a  state  of  war.* 
He  cited  Vattel,(a) — **  We  cannot  consider  the  several  articles  of  the  same 
treaty  as  so  many  particular  and  independent  treaties  :  for  though  we  do  not 
see  the  immediate  connection  between  every  one  of  these  articles,  they  are 
all  connected  by  this  common  relation,  that  the  contracting  powers  pass  them 
with  a  view  to  each  other,  by  way  of  compensation.  I  should  never  perhaps, 
have  passed  this  article,  if  my  ally  had  not  granted  me  another,  which, 
in  its  own  nature,  has  no  relation  to  it.  Every  thing  comprehended  in  the 
same  treaty  has  then  the  force  and  nature  of  reciprocal  promises,  at  least  if 
they  are  not  excepted  in  due  form.  Grotius  says,  very  well,  that  all  the  ar- 
ticles of  a  treaty  have  the  force  of  conditions,  which  by  a  default  are  ren* 
dered  null.'* 

Mr.  Preston  and  Mr.  Dixon^  Mr.  Tinney  and  Mr.  Garratt,  in  support  of 
the  title  : — The  treaty  contains  articles  of  two  diflerent  descriptions  ;  some 
of  them  bein^  temporary,  and  others  of  them  being  intended  to  be  of  per- 
petual obligation.  Of  those  which  were  temporary,  some  were  to  last  for 
a  limited  period  ;  such  as  the  various  regulations  concerning  trade  and  navi- 
gation ;  and  some  were  to  continue  so  long  as  peace  subsisted,  but,  being 
inconsistent  with  a  state  of  war,  would  necessarily  expire  with  the  com- 
tuencement  of  hostilities.  There  were  other  stipulations,  which  were  to 
]Cemain  in  force  in  all  time  to  come,  unaffected  by  the  contingency  of  peace 
or  war.  For  instance,  there  are  clauses  for  fixing  the  boundaries 
[?673]  of  the  United  States.  Were  the  boundaries  so  fixed  'to  cease  to  be 
the  boundaries,  the  moment  that  hostilities  broke  out  ?  The  tenth 
article  provides  that  debts  due  to  individuals,  and  moneys  which  they  may 
have  in  the  public  funds  or  private  banks,  shall  not  be  confiscated  in  the  event 
of  war :  that  is  a  stipulation  which,  from  the  nature  of  things,  as  well  as  from 
the  plain  import  of  the  terms,  was  to  be  a  binding  ob!igalion  in  war  as  well 
as  peace ;  for  it  was  only  to  a  state  of  war  that  it  was  at  all  applicable ;  and, 
in  sound  construction,  a  similar  force  must  be  given  to  the  immediately  pre- 
ceding article,  on  which  the  present  question  arises.  It  was  intended  to  pro- 
vide for  the  inconvenience  which  must  naturally  arise  from  the  division  of  one 
empire  into  two  independent  states,  the  subjects  of  each  which  hold  property 
situated  within  the  territorial  limits  of  the  other ;  and  with  thai  view,  it  de- 
clares that  American  citizens,  who  then  held  lands  within  the  dominions  of 
his  majesty,  should  contin\ie  to  hold  them,  and  have  power  to  grant,  sell  or 
devise  them  as  if  they  were  natives,  and  that  neither  they,  nor  their  heirs  or 
assigns,  should,  in  respect  of  their  lands,  be  regarded  as  aliens.  The  effect 
of  it  is  to  exclude,  and  to  exclude  for  ever,  the  principle  of  alienage  as  to  cer- 

(a)  Book  II,  1. 13, 1. 202. 
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tain  persons  and  certain  lands  :  there  is  no  limitation  to  its  operation  ;  it  is 
not  conBned  to  a  state  of  peace,  or  to  the  individuals  who  then  held  the  lands  ; 
it  includes  their  heirs  and  assigns  :  they,  their  heirs,  and  assigns  are,  with 
respect  to  snch  lands,  to  be  considered  as  natives  ;  and,  being  considered^s 
natives,  their  title  to  hold  the  lands  could  not  be  affected  by  the  breaking  out. 
of  war  between  the  two  countries.  The  twenty-fourth  article  tends  still  fur- 
ther to  show  that  some  of  the  stipulations,  and  among  these,  the  ninth  article, 
were  meant  to  be  of  perpetual  endurance. 

Now  the  effect  of  the  twenty-fourth  section  of  the  act  of  parliament 
is  to  give  the  force  of  law  to  the  ninth  ^article  of  the  treaty  ;  and  if  tliat  [*674]. 
article,  according  to  the  sound  construction  of  the  treaty,  was  to  be  of 
perpetual  obligation,  the  enactment  of  the  legislature,  carrying  into  effect  that 
which  the  king  had  agreed  to  do,  but  which  his  prerogative  was  not  compe- 
tent  to  accomplish,  has  declared  that  Americans,  who  held  lands  within  the' 
dominions  of  his  majesty  on  the  28d  of  October,  1795,  their  heirs  and  assigns, 
shall  in  all  time  to  come  hold  and  enjoy  them  as  natives.  It  is  true  that  the 
twenty-seventh  section  has  said,  that  the  act  shall  continue  in  force  only  so 
long  as  the  treaty  of  peace  continues  in  force  ;  but  that  section  must  necessa- 
rily be  confined  to  those  stipulations  which  were  either  of  limited  duration^  or 
were  in  their  nature  such  as  to  be  entirely  dependant  on  the  existence  of  peace. 

It  has  been  argued  that  the  recitals  contained  in  the  43  6.  3,  c.  35,  and  the 
two  subsequent  acts,  have  put  a  legislative  constrtiction  on  the  37  G.  3,  c.  95, 
and  have  declared  that  the  treaty,  and  consequently  the  latter  act,  had  ceased 
and  determined.  But  the  operation  of  a  statute  is  not  to  be  restrained  by  the. 
recital  of  a  subsequent  statute.  Dore  y.  Gray, {a)  Besides,  the  acts  of  the  45 
G.  3,  and  the  following  years  contemplated  only  those  provisions  of  the  treaty, 
which  related  to  commerce  and  navigation,  and  were  to  expire  at  the  end  of 
twelve  years,  unless  they  were  expressly  renewed  for  a  further  period. 

The  ninth  article  was  more  beneficial  to  English  subjects  than  to  American 
citizens  ;  and  afty.  restriction  of  its  fair-  operation  would  be  a  public  mischief,, 
inasmuch  as  it  would  naturally  lead  America  to  adopt  a  similar  restriction  of 
the  reciprocal  privilege  granted  to  the  subjects  of  the  British  crown. 

•Suppose  that  an  American  citizen  who,  on  the  28th  of  October,  [•675] 
1705,  held  lands  in  England,  died,  leaving  an  elder  son  bom  in 
America,  and  a  younger  son  bom  in  England.  Had  the  treaty  and  the  act 
not  been  made,  the  younger  son,  on  tlio  father's  death,  would  have  inherited 
the  lands  :  under  the  treaty  and  the  act  the  eldest  son  was  heir,  and  as  such 
entitled  to  the  property.  Is  it  to  be  said  that,  if  a  war  afterwards  break  out, 
his  interest  is  to  cease,  and  a  title  is  to  accrue  to  the  crown,  which  never  could 
have  had  a  pretext  of  claim,  if  the  devolution  of  the  property  bad  been  regu- 
lated by  the  common  law  ? 

Mr.  Bickerslethf  in  reply. 


(a)  2  T.  R.  365. 


67ft  CASES  m  CHANCER^!. 

1830.— Sutton  ▼.  Sutton. 

The  Master  of  the  Rolls  : — ^The  relations,  vrhich  had  subsisted  between 
Great  Britain  and  America,  when  they  formed  one  empire,  led  to  the  intro- 
duction of  the  ninth  section^f  the  treaty  of  1794,  and  made  it  highly  reasona* 
ble  that  the  subjects  of  the  two  parts  of  the  divided  empire  should,  notwith- 
standing the  separation,  be  protected  in  the  mutual  enjoyment  of  their  landed 
property  ;  and,  the  privileges  of  natives  being  reciprocally  given,  not  only  to 
the  actual  possessors  of  lands,  but  to  their  heirs  and  assigns,  it  is  a  reasonable 
construction  that  it  was  the  intention  of  the  treaty  that  the  operation  of  the 
treaty  should  be  permanent,  and  not  depend  upon  the  continuance  of  a  state 
of  peace. 

The  act  of  the  37  G.  3,  gives  full  effect  to  this  article  of  the  treaty  in  the 
strongest  and  clearest  terms  ;  and  if  it  be,  as  I  consider  it,  the  true  construc- 
tion of  this  article,  that  it  was  to  be  permanent,  and  independent  of  a 
[•676]  state  of  peace  or  war,  then  the  act  of  parliament  must  be  held,  'in  the 
twenty-fourth  section,  to  declare  this  permanency ;  and  when  a  sub- 
sequent section  provides  that  the  act  is  to  continue  in  force,  so  long  only  as  a 
state  of  peace  shall  subsist,  it  cannot  be  construed  to  be  directly  repugnant 
and  opposed  tothe  twenty-fourth  section,  but  is  to  be  understood  as  referring 
to  such  provisions  of  the  act  only  as  would  in  their  nature  depend  upon  a  state 
of  peace. 

I  am  of  opinion,  therefore,  in  favor  of  the  title,  and  consider  that  the  heirs 
and  assigns  of  every  American,  who  held  lands  in  Great  Britain  at  the  time 
mentioned  in  the  act  of  the  37  G.  3,  are,  as  far  as  regards  those  lands,  to  be 
treated,  not  as  aliens,  but  as  native  subject8.[l] 


After  the  decision  on  the  point  of  law,  a  question  was  raised,  whether,  re- 
gard being  had  to  the  mode  in  which  the  property  had  been  dealt  with  and 
the  title  deduced,  William  Francis  Strudwick  did,  in  fact,  hold  the  lands  and 
hereditaments,  which  were  the  subject  of  the  contract,  on  the  26th  of  October, 
1795 ;  and  on  this  point  a  reference  was  directed  to  the  master. 

[1]  The  title  miut  have  been  in  the  dumant  or  his  anceston  at  the  time  of  the  making  of  the 
tieaty.  Harden  y^  FUher,  1  Wheat.  300  ;  Blight's  Lesne  ▼.  RoeheBter,  7  Wheat.  535.  See  far- 
ther as  to  the  conetruction  of  the  ninth  article  of  the  treaty  of  1794,  New  York  v.  Clarke,  3  Wheat. 
1 ;  Orr  y.  Hodgaon,  4  Wheat  453  ;  The  Society  for  propagating  the  Ooepel  v.  New  Haven,  8 
Wheat.  464 ;  Craig  r.  Radford,  3  Wheat.  494 ;  Hughee  t.  Bdtearde,  9  Wheat  469  ;  SoeUtyfor 
propagating  the  Goepelr.  Wheeler,  3  GalU«>n,  137  ;  Shanks  ▼.  Dupont,  3  Peten,  342 ;  Fisher  v. 
Hamden  1  Paine,  55 ;  Kelly  y.  Harrison,  3  Johns.  Cas.  39  ;  Jacks  n  y  Lunn,  3  Johns.  Cas.  109 ; 
Jackson  v.  Wright,  4  Johns.  Rep.  75 ;  Jackson  v.  Decker,  1 1  Johns.  Rep.  418  ;  Megrath  T  Adm*r9. 
of  Robertson,  1  Desau.  445* 
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•NbWBOLD  V,   RoADKNIOHT.[l]  [•G??] 

RoLLi.— 1830 ;  July  26  ;  Angvust  2.  * 

A  gdi  of  a  sum  of  money  to  one,  to  be  paid  out  of  the  prodace  of  a  real  eitate,  directed  to  be  sold, 
followed  by  a  gift  to  othen,  of  the  residue  of  that  prodaoe,  is  aubetantiaily  a  gift  of  the  whole  es- 
tate, and  not  a  gift  of  legacies,  with  a  collateral  charge  upon  the  estate ;  and  these  gifts  are 
adeemed,  if  the  testator  sell  the  estate  in  his  lifetime. 

William  Norris,  by  his  will  dated  the  24th  of  January,  1824,  gave  and 
devised  as  follows  : — "  I  give  and  devise  all  my  messuages,  closes,  lands, 
tenements,  and  hereditaments,  situate,  lying,  and  being  in  Eathorpe  in  the 
said  county  of  Warwick,  unto  William  Roadknight  and  Robert  Welchman, 
their  heirs  and  assigns,  upon  trust,  as  soon  as  conveniently  may  be  after  my 
decease,  absolutely  to  sell  and  dispose  of  the  same  either  by  public  auction  or 
private  contract,  and  either  together  or  in  parcels,  for  the  most  money  and 
best  price  or  prices  that  can  or  may  be  reasonably  obtained  for  the  same ;  and 
after  defraying  thereout  the  costs,  charges,  and  expenses  incident  to  and  at* 
tending  such  sale  or  sales,  and  in  making  out  good  and  perfect  titles  to  the 
purchaser  or  purchasers  thereof,  upon  trust  to  pay  unto  Mr.  Thomas  Newbold 
of  Baggington,  the  husband  of  my  daughter  Elizabeth  Newbold,  the  sum  of 
3000/.,  which  I  hereby  give  and  bequeath  to  him  accordingly  to  and  for  his 
own  use  and  benefit ;    and  then,  upon  trust  to  pay  and  divide  the  surplus  of 
the  said  last  mentioned  purchase  money  unto  and  amongst  all  and  every  the 
child  and  children  of  my  late  son  Thomas  Norris,  and  the  child  and  children 
of  my  said  daughter  Elizabeth  Newbold,  equally  to  be  divided  between  them, 
when  and  as  they  shall  respectively  attain  their  ages  of  twenty-one  years,  with 
benefit  of  survivorship  and  accruer  amongst  them.     I  give  and  bequeath  unto 
the  said  WiUiam  Roadknight  and.  Robert  Welchman  the  sum  of  30/.  each  for 
their  own  use  and  benefit,  as  a  token  of  my  respect  and  esteem  for 
them.     I  give  and  bequeath  all  my  household  *goods  and  furniture,    [*678] 
plate,  linen,  china,  cattle,  stock,  crops,  money,  debts,  securities  for 
money,  and  all  other  my  personal  estate  and  efiects  whatsoever  and  whereso- 
ever unto  the  said  William  Roadknight  and  Robert  Welchman,  their  executors, 
administrators,  and  assigns,  upon  trust  that  they  do  and  shall,  as  soon  as  con- 
veniently may  be  after  my  decease,  convert  such  part  thereof  as  is  not  in 
money  into  money,  and  collect  and  call  in  my  debts  and  securities,  and  stand 
and  be  possessed  of  the  money  so  to  be  received  and  produced,  and  of  the 
surplus  of  the  money  to  be  produced  from  the  sale  of  the  messuage,  closes, 
lands,  tenements,  and  hereditaments  which  I  have  lately  purchased  at  Marton, 
upon  trust,  in  the  first  place,  to  pay  my  just  debts,  funeral  expenses,  and  the 
expenses  of  proving  and  carrying  into  execution  this  my  will ;  and  then  upon 
trust  that  they  do  and  shall  pay  and  divide  the  residue  of  the  said  money  unto 
and  amongst  all  and  every  the  child  and  children  of  my  said  late  son  Thomas 

[1]  S.  C.  TamL  49S. 
Vol.  L  64 
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Norris,  and  the  child  and  children  of  my  said  daughter  Elizabeth  Newbold, 
equally  to  be  divided  between  and  amongst  them,  when  and  as  they  should 
resppctively  atuin  their  age  or  ages  of  twenty-one  years,  with  benefit  of  sur- 
vivorship and  accruer  amongst  them.''  And  he  appointed  Roadknight  and 
Welchman  his  executors. 

The  testator  afterwards  made  a  codicil,  bearing  dale  the  2d  of  February, 
1826,  by  which,  after  reciting  that  the  estate  at  Marton  had  been  conveyed  to 
him,  and  devising  it  to  Roadknight  and  Welchman,  and  their  heirs  upon  the 
trusts  expressed  in  his  will,  he  gave  to  a  servant  a  small  pecuniary  legacy,  to 
be  paid  within  a  month  after  his  decease  out  of  his  personal  estate ;  and  he 
added,  **  and  I  do  in  all  other  respects  confirm  my  said  last  will  and  testa- 
ment." 
[•679]  In  the  interval  between  the  date  of  will  and  the  date  of  the 
codicil,  the  testator  had  sold  the  lands  in  Eathorpe,  and  conveyed 
them  to  the  purchaser  ;  and  the  question  in  the  cause  was,  whether  the  be- 
quest  of  the  3000/.  to  Thomas  Newbold  was  thereby  adeemed. 

Mr.  Pemberton  and  Mr.  Wakefield,  for  the  plaintiff.  It  has  been  decided, 
that,  if  a  testator  bequeaths  a  sum  of  money,  to  be  raised  by  the  sale  of  a 
particular  estate,  and  if  it  happens  that  at  his  death  he  has  no  interest  in  that 
estate,  the  bequest  is  nevertheless  payable  out  of  his  general  assets  :  Fowler 
V.  Willoughby,{a)  Broome  v.  Monck.{b)  In  Fowler  v.  Willoughby  the  money 
could  not  be  raised  by  the  sale  of  the  estate,  because  the  contract  of  purchase 
into  which  the  testator  had  entered,  could  not  be  completed ;  here  it  cannot 
be  raised  in  the  particular  mode  pointed  out  by  the  will,  because  the  lands 
have  been  converted  into  money  in  the  testator's  lifetime  ;  but  the  difference 
in  the  mode  in  which  the  specific  fund  happens  to  fail  does  not  constitute  any 
essential  distinction  between  the  cases.  If  the  testator  had  bequeathed  to 
Thomas  Newbold  3000/.  to  be  raised  by  the  sale  of  the  lands  at  Eathorpe, 
the  legacy  would  not  have  failed  by  reason  of  the  circumstance  that  the  tes' 
tator  afterwards  parted  with  all  his  interest  in  those  lands  ;  and  where  is  the 
substantial  difference  between  a  direction  to  pay  to  a  man  3000/.  to  be  raised 
by  the  sale  of  certain  lands,  and  a  direction  that  trustees,  to  whom  those 
lands  are  devised  upon  trust  to  sell,  shall  out  of  the  proceeds  pay  to  him  the 
same  sum  ? 

The  language  of  the  codicil  strengthens  the  claim  of  the  plaintiff. 
[•680]    The  testator  there  says,  that  in  all  other  •respects  he  confirms  his 
will ;  and  one  of  the  points,  on  which  this  will  is  thus  declared  to  be 
confirmed,  is  the  gift  of  3000/.  to  Thomas  Newbold. 

Mr.  Tinney  and  Mr  Jeremy,  contra  :— The  words  of  confirmation  in  the 
codicil  cannot  give  validity  to  dispositions  contained  in  the  will,  which  had 
previously  failed.  Crosbie  v.  M'Doual,{c)  Izard  v.  Hurst.(d)  When  the 
testator  sold  the  lands  in  Eathorpe,  and  conveyed  them  to  the  purchaser,  his 

(fl)  2  Sim.  &  Stu.  354.  (6)  10  Ve«.  597.  (c)  4  Ve«.  610.  (rf)  8  Freeman,  224. 
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devise  of  these  lands  to  trustees  Decessarily  failed  ;  and  the  trusts  which  had 
been  declared  of  the  money  to  arise  from  the  sale  of  them>  could  no  longer 
take  effect.     Page  v.   Leapingwelly{a)  Hancox  v.   Abbey. {b)    The  present 
case  is  governed  by  the  decision  in  Arnold  ?.  Arnald,{c) 
Mr.  Norwood^  for  formal  parties. 


August  2. — ^Thb  Master  of  thb  Rolls  : — ^The  gift  to  one  of  a  sum  of 
money,  part  of  the  produce  of  real  estate  directed  to  be  sold,  followed'by  a 
gift  of  the  residue  of  the  purchase  money  to  others,  is  substantially  a  gift  of 
the  estate,  and  not  a  gift  of  legacies  with  a  collateral  charge  upon  the  estate.[]] 
This  distinguishes  the  present  case  from  Fowler  v.  WillougtAy :  and  the  lega- 
cy of  3000/.  to  Thomas  Newbold  is,  therefore,  adeemed.[2] 


♦Driver  v.  Fbrrand.  [•681  ] 

RoujL— 1830  ;  July  30,  Augriut  S. 

la  order  to  ezonorate  the  permnal  eitate  from  the  payment  of  debts,  thero  must  appear  upon  the 
whole  will  a  manifest  intention  to  that  effect 

The  will  of  John  Jackson  was  to  the  following  effect : — ''  I  John  Jackson, 
of  Guiseley,  &c.  do  make  and  declare  this  my  last  will  and  testament,  in 
manner  and  form  following  :  and  first,  as  touching  the  disposition  of  my  real 
estate,  I  give  and  devise  the  same  as  follows ;  (that  is  to  say)" — He  the  de- 
vised certain  closes  to  John  Ferrand  in  fee  ;  and  proceeded  as  follows  : — 
^'And  as  for  and  concerning  the  hereinafter  mentioned  messuages,  lands, 
tenements,  and  hereditaments  which  I  give  and  devise  to  John  Ferrand,  it  is 
my  will  to  charge,  and  I  hereby  make  chargeable,  the  same  and  every  part 
thereof  with  the  payment,  yearly  and  every  year,  of  the  sum  of  5/.,  the  first 
payment  to  be  made  in  one  year  from  the  day  of  my  decease,  and  to  be  con* 
tinued  yearly  afterwards,  until  all  claims  and  demands  whatsoever  against  all 
or  any  part  of  my  estate  be  and  are  liquidated,  paid,  and  satisfied,  and  when 
and  as  soon  as  that  is  the  case,  then  the  said  yearly  payments  of  5Z.  shall 
cease.  And  I  give  and  devise,  subject  nevertheless  to  the  said  payment  year- 
ly  of  5/.,  unto  the  said  John  Ferrand  and  his  assigns  for  and  during  the  term 
of  his  natural  life,  all  those  seven  closes  of  land  called  Shaw  Sides  ;  also  all 
those  two  closes  of  land  called  the  Allotment ;  and  also  all  that  other  close  of 
land  called  Willis  Gills  ;  and  also  all  that  my  dwelling  house,  together  with 
barns,  stables,  and  other  outbuildings  thereto  adjoining  and  belonging ;  also 
all  those  two  pieces  or  parcels  of  ground  adjoining  my  dwelling  house,  called 
the  Crofts,  (all  the>  said  last  mentioned  property  is  situate,  lying,  and  being  in 

(•)  18  Ves.  463.  {b)  11  Yes.  179.  («)  1  Bro.  C.  C.  401. 

[1]  Vide  Bourn  v.  Oibbs,  ante,  614.  [2]  Vide  Hayes  v.  Hayu,  1  Keen,  97. 
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Guiseley  aforesaid,  and  in  my  own  occupation,)  to  have  and  to  hold 
[*682j    the  said  last  •mentioned  premises,  and  cyery  part  thereof,  with  their 

and  every  of  their  rights,  members,  and  appurtenances  to  him  the  said 
John  Ferrand  and  his  assigns  for  and  during  the  term  of  his  natural  life  ;" 
with  remainder  to  his  first  and  other  sons  in  tail  male  ;  remainder  to  the  right 
heirs  of  John  Ferrand.  •'  As  also,"  continued  the  testator,  "  for  and  concern- 
ing all  other  my  messuages,  cottages,  closes,  lands,  tenements,  and  heredita- 
ments whatsoever,  lying  and  being  in  the  county  of  York,  and  in  whose  ten- 
ures and  occupations  soever  the  same  and  every  part  thereof  may  be,  with 
their  and  every  of  their  rights,  members,  and  appurtenances,  unto  the  said 
John  Ferrand  and  David  Smith,  and  their  heirs,  in  trust  to  take  and  receive, 
and  it  is  my  will  that  they  do,  shall,  and  may  take  and  receive  the  rents,  is- 
sues, and  profits  arising  from  and  out  of  the  same,  and  apply  the  moneys  so 
arising  for  the  liquidating,  paying  off,  and  discharging  and  satisfying  all  and 
every  the  just  debts,  claims,  and  demands,  of  what  nature  or  kind  soever  the 
same  may  be,  against  all  or  any  part  of  my  real  estate,  whether  the  said  debts, 
claims,  and  demands  be  or  are  on  promissory  notes,  mortgages,  or  otherwise ; 
and  also  for  liquidating,  paying  off,  and  discharging  and  satisfying  the  several 
sums  of  money  which  I  give  and  bequeath  as  legacies,  as  well  as  funeral  and 
testamentary  expenses,  which  my  executors  may  incur  in  the  execution  and  per- 
formance of  the  trusts  hereby  in  them  reposed ;  and  when  and  as  soon  as  all 
debts,  claims,  and  demands  as  aforesaid  are  liquidated,  paid  off,  discharged, 
and  satisfied,  then  I  give  and  devise  all  that  part  of  my  real  estate  so  left  in 
trust  as  aforesaid  as  follows  :  (that  is  to  say),"  &c. — The  testator  next  devised 
two  closes  to  his  cousin  Christopher  Driver  for  Hfe  ;  remainder  to  the  first  and 
other  sons  of  Christopher  Driver  in  tail  male  ;  remainder  to  the  right  heirs  of 

Christopher  Driver.     "  And  as  for  and  concerning  all  other  my  mes- 
[*6Sd]    suages,  cottages,  *mills,  closes,  lands,  tenements,  and  hereditaments, 

not  herebefore  given  and  devised  whatsoever,  lying  and  being  in  the 
county  of  York,  in  whose  tenures  or  occupations  soever  the  same  are  or  be, 
whereof  I  am  in  any  wise  seised,  or  have  power  to  dispose,  and  whereto  or 
wherein  I  am  in  any  wise  entitled  or  interested,  of  or  for  any  estate  of  free- 
hold  or  inheritance  in  possession,  reversion  or  expectancy,  I  give  and  devise 
the  same  and  every  part  thereof,  with  their  and  every  of  their  rights,  mem- 
bers, and  appurtenances,  unto  my  cousin  John  Driver  for  life  ;"  remainder  to 
the  first  and  other  sons  of  John  Driver,  successively  in  tail  male ;  remainder 
to  the  right  heirs  of  John  Driver.  Powers  of  leasing  were  next  given  to  the 
persons,  who,  under  the  preceding  limitations,  should  have  an  estate  in  pos- 
session in  any  of  the  devised  premises  ;  and  the  will  then  proceeded,  "  and  as 
touching  my  personal  estate,  I  dispose  thereof  as  follows  (that  is  to  say) :  all 
my  household  furniture  of  every  description,  farming  stock,  as  hay  and  corn, 
milch  cows,  horses,  manure,  implements  of  husbandry,  and  whatever  may  be 
on  the  premises  belonging  to  me  at  the  time  of  my  decease,  as  well  as  all 
moneys,  securities  for  moneys,  and  arrears  of  rent,  I  give  and  bequeath  the 
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aame  and  every  part  thereof  to  the  said  John  Ferrand  ;  also  I  give  and  be* 
queath  to  Ann  Ferrand,  daughter  of  the  said  John  Ferrand,  the  sum  of  lOOL,  to 
be  paid  to  her  by  my  executors  on  her  attaining  the  age  of  twenty- one  years  ; 
also  I  give  and  bequeath  to  Sarah  Neale  the  sum  of  20/.,  to  be  paid  to  her  by 
my  executors  in  twelve  months  after  my  deceay ;  also  I  give  and  bequeath 
to  the  trustees  for  the  time  being  of  the  Guiseley  Sunday  school  the  sum  of 
100/.,  to  be  paid  to  them  by  my  executors  as  soon  as  convenient  after  my  de- 
cease ;  the  said  sum  of  money  I  give  for  the  purpose  of  liquidating  the  debt 
on  the  said  school ;  also  I  give  and  bequeath  to  William  Whitfield, 
now  or  late  of  Schemnitz  in  Saxony,  the  sum  of  65.,  •to  be  given  to  [•684] 
him  by  my  executor  when  called  upon  for  that  purpose  :  also  I  give 
and  bequeath  to  each  of  my  executors  the  sum  of  50/. ;  and  I  do  nominate 
and  appoint  the  said  John  Ferrand  and  David  Smith  executors  of  this  ray  last 
will  and  testament ;  and  it  is  my  will  and  mind  that  the  said  John  Ferrand 
and  David  Smith,  their  heirs,  executors,  and  administrators  respectively,  shall 
deduct  and  receive  to  their  own  uses  out  of  the  rents  and  profits  of  that  part 
of  my  real  estate  set  apart  for  such  purposes  as  aforesaid,  all  their  reasonable 
costs  and  charges  in  and  about  the  management  and  performance  of  the  trusts 
hereby  in  them  reposed  concerning  the  same." 

The  question  in  the  cause  was,  whether  the  personal  estate  was  exempted 
from  the  payment  of  all  debts,  funeral  expenses,  and  legacies  ? 

It  was  argued  by  Mr.  Pend>ertan  on  the  one  side,  and  by  Mr.  Bicker steth 
on  the  other. 

In  support  of  the  proposition,  that  the  real  estate  was  intended  to  be  the 
primary  fund  for  the  payment  of  debts,  funeral  expenses,  and  legacies,  BooUe 
V.  Blundell^(a)  Greene  v.  Greene,{b)  Michell  v.  Michell,{c)  were  cited. 

On  the  other  hand,  it  was  said  that  the  present  case  was  distinguishable 
from  the  cases  cited,  by  the  particular  frame  and  phraseology  of  the  will ;  in 
particular,  there  was  here  no  direction  for  the  sale  of  any  part  of  the  real 
estate,  and  it  was  by  his  executors  that  the  legacies  were  to  be  paid. 
The  latter  circumstance  raised  a  presumption,  ^in  favor  of  the  general  [•edS] 
rule  of  law,  that  the  legacies  were  to  be  borne  by  the  personal  estate 
as  the  primary  fund. 


August  2. — ^The  Master  op  the  Rolls  : — In  order  to  exempt  the  personal 
estate  there  must  be  clear  intention  ;  and  I  think  such  intention  is  to  be  found 
in  this  will.  In  an  early  part  of  the  will,  the  testator  devises  certain  real 
estates  to  John  Ferrand  and  David  Smith,  whom  he  afterwards  names  execu- 
tors, in  trust  "  for  the  liquidating,  paying  off,  and  discharging  and  satisfying 
all  and  every  the  just  debts,  claims,  and  demands  of  what  nature  or  kind 
soever  the  same  may  be,  against  all  or  any  part  of  my  real  estate,  whether 
the  said  debts,  claims,  and  demands  be  or  are  on  promissory  notes,  mortgage*s, 

(a)  1  Mer.  193.  (i.  4  Mad.  148,  (c)  5  Mad.  69. 
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or  otherwise  ;  and  also  for  liquidating,  paying  off,  discharging,  and  satisfying 
the  several  sums  of  money  which  I  give  and  bequeath  as  legacies,  as  well  as 
funeral  and  testamentary  expenses,  and  the  expenses  which  ray  executors 
may  incur  in  performance  of  the  trusts  hereby  reposed  in  them  ;  and  when 
and  so  soon  as  all  debts,  q^^ims,  and  demands  as  aforesaid,  are  liquidated, 
paid,  and  satisfied,"  he  gives  and  devises  in  manner  therein  mentioned,  the 
real  estates  so  charged.  It  would  at  first  seem,  that  he  meant  to  charge  this 
part  of  his  real  estate  only  with  debts  which,  in  their  nature,  affected  real 
estate  ;  but  inasmuch  as  he  enumerates  debts  which  do  not  in  their  nature 
affect  real  estate,  and  charges  these  estates  expressly  with  legacies,  and 
funeral  and  testamentary  expenses,  and  the  expenses  of  his  executors  in  the 
execution  of  his  will,  it  must  be  intended  that  he  meant  to  charge  these  real 

estates  with  all  debts. 
[*6d6]  *In  a  subsequent  part  of  his  will  he  uses  the  following  expressions : — 
**  And  as  touching  my  personal  estate,  I  dispose  thereof  as  follows ; 
that  is  to  say,  all  my  household  furniture  of  every  description,  farming  stock, 
as  hay  and  corn,  milch  cows,  horses,  manure,  implements  of  husbandry,  and 
whatever  may  be  on  the  premises  belonging  to  me  at  the  time  of  my  decease, 
as  well  as  all  moneys,  securities  for  moneys,  and  arrears  of  rent,  I  give  and 
bequeath  the  same,  and  every  part  thereof,  to  the  said  John  Ferrand."  It 
would  be,  therefore,  utterly  inconsistent  with  the  intention  here  expressed, 
that  this  personal  estate  should  be  applied  to  the  payment  of  the  debts,  in 
exoneration  of  the  real  estate  before  charged  with  them. 

The  testator  afterwards  gives  certain  pecuniary  legacies,  to  be  paid  by  his 
executors  ;  but  it  is  to  be  recollected  that  his  executors  were  the  trustees  of 
the  real  estate  charged  with  the  legacies  :  and  that  he  had  here  in  view  the 
real  estate,  is  to  be  inferred  also  from  a  direction  which  follows,  that  his  ex- 
ecutors are  to  retain  out  of  the  real  estate  their  costs  and  charges  incurred  in 
the  execution  of  their  trust.  Upon  the  whole,  I  am  of  opinion  that  it  was  the 
manifest  intention  of  this  testator,  that  the  real  estate,  devised  for  that  purpose, 
should  exonerate  the  personal  estate,  in  favor  of  the  specific  legatee  of  that 
estate,  from  all  debts  and  other  charges,  to  which  the  personal  estate  is  by 
law  previously  liable.[l] 

[1]  Vide  Walker  v.  Hardwiek,  I  Myl.  &  K.  396.  Blount  v.  Hipkina,  7  Sim.  43.  Rhodee  v. 
Rudge,  1  Sim.  85,  n.  1,  2.  (The  caro  of  Rogerw  v.  Rogers,  1  Paige,  188,  is  referred  to  iu  the  note 
2, 1  Sim.  85,  where  it  is,  indeed,  stated  that  a  mortgage  was  a  primary  charge  on  the  land  devised  > 
but  that  position  was  evidently  suggested  in  reference  to  the  revised  statutes  of  N.  Y.,  which, 
doubtless  ftom  some  all  sufficient  reason,  have  in  this  instance  released  the  personalty  from  its 
primary  liability.  If  the  mortgage  were  given  as  security  for  the  purchase  money,  one  case  is  pre- 
sented. If  it  were  given  for  the  purpose  of  raising  money,  a  totally  different  case  is  presented  )  3 
Myl.  &  Cr.  772,  n.  I.     Dawee  v.  Scott,  5  Russ.  32. 
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A  testator  haying  by  his  will  given  an  interest  for  life  in  a  suzn  of  stock  to  two  persons,  and  the 
survivor  of  them,  with  remainder  to  another  for  life,  and  ttfterwairds  to  the  children  of  such 
other  person,  by  a  codicil  substitutes  an  annuity  nearly  equal  to  the  amount  of  the  dividends 
of  the  stock,  in  the  place  of  the  first  gift ;  the  gift  ih  remainder  is  not  thereby  accelerated  ; 
but  its  value  is  to  be  computed  according  to  the  price  of  the  stock,  at  the  time  of  the  tes- 
tator*B  death,  when,  but  for  the  substitution  the  gift  of  the  prior  life  interest  would  have  taken 
effect. 

John  Cook,  by  bis  will  dated  the  21st  of  January,  1803,  gave  as  follows  : 
— "  I  order  and  direct  my  executors  hereinafter  named,  to  pay  and  appk  the 
interest,  dividends,  and  produce  of  600/.  sterling,  now  invested  in  the  funds 
of  this  kingdom,  unto  my  father  and  mother,  Thomas  Cook  and  Jennett  Cook, 
for  their  natural  lives,  and  the  life  of  the  survivor  or  longest  liver  of  them  both, 
by  equal  half-yearly  payments  ;  the  first  payment  thereof  to  be  made  within  six 
monUis  next  after  my  decease  :  and  my  will  is,  that  the  said  annuity  shall  be 
paid  unto  the  said  Thomas  Cook  and  Jennett  Cook  free  of  taxes  and  all  other 
deductions  parliamentary  or  otherwise :  and  from  and  after  the  several  de- 
ceases of  the  said  Thomas  Cook  and  Jennett  Cook,  I  give  and  bequeath  the 
interest  and  dividends  of  the  said  sum  of  600/.  unto  my  sister  Mary,  the  wife 
of  Watkin  David,  for  and  during  the  term  of  her  natural  life,  to  be  paid  her 
free  and  clear  of  all  taxes  and  deductions,  by  equal  half  yearly  payments ; 
and  from  and  after  the  decease  of  the  said  Mary  David,  my  will  and  meaning 
is,  that  my  executors  hereinafter  named  shall  apply,  distribute,  and  dispose  of 
the  said  principal  sum  of  600/.  unto  all  and  every  the  children  of  my  sister 
Mary  David,  equally  to  be  divided  among  them  share  and  share  alike." 

The  testator  afterwards  made  a  codicil  to  his  will,  dated  the  12th  of  Sep- 
tember, 1803,  in  the  following  words  : — "  This  is  a  codicil  to  my  last  will 
and  testament,  and  which  I  desire  may  be  construed  and  deemed 
as  part  thereof.  I  give  and  devise,  and  bequeath  unto  ♦my  father  [*688] 
and  mother,  residing  in  Wales,  the  yearly  sum  of  30/.  sterling,  and 
to  the  survivor  of  them,  for  and  during  their  natural  hves,  in  lieu  of  what  I 
have  given  them  in  and  by  my  last  will  and  testament." 

There  were  two  questions  in  the  cause ;  first,  whether  the  gifts  to  Mary 
David  and  her  children  were  accelerated  by  the  codicil,  so  that  Mary  David 
took  an  immediate  life  interest  upon  the  death  of  the  testator ;  and,  second- 
ly, whether  the  value  of  600/.  in  stock  was  to  be  computed  at  the  price  which 
the  slock  bore  at  the  death  of  the  testator,  or  at  the  time  when  the  legacy 
was  due. 

Mr.  Pemberton  and  Mr.  Richards^  for  the  plainliflfs  : — By  the  will  of  the 
testator  as  much  stock  is  to  be  separated  from  the  general  mass  of  his  assets 
us  would  then  be  purchased  with  600/.  sterling ;  and  the  fund  thus  created, 
subject  to  the  life  interests  bequeathed  to  his  father  and  mother,  is  given  to 
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his  sister  during  her  life,  with  remainder  to  her  children.  The  codicil  anni- 
hilates the  life  interests  bequeathed  to  the  testator's  father  and  mother  :  and 
as  it  was  only  for  their  sakes  that  the  enjoyment  of  the  income  by  the  sister 
and  her  family  was  postponed,  the  effect  of  this  annihilation  is  to  accelerate 
the  ultimate  bequests.  The  fund  must  be  separated  from  the  general  assets 
within  a  year  after  the  death  of  the  testator.  Why  should  the  separation 
have  been  directed  to  be  made,  if  those  for  whose  sake  it  is  to  be  made  are 
not  to  have  the  enjoyment  of  it  till  a  period  much  more  remote  ? 

It  was  argued,  contra,  that  the  codicil  had  no  object  except  to  fix  the  in* 
come  of  the  testator's  father  and  mother  at  a  sum  certain,  instead  of  leaving 

it,  in  some  measure,  subject  to  contingencies  ;  that  the  will  had  ex- 
[*689]    pressly  ^declared  that  the  interests  of  the  sister  and  her  children 

were  to  commence  only  at  the  death  of  the  isurvivor  of  the  father  and 
mother ;  that  to  make  them  take  effect  from  the  death  of  the  testator  would 
be  doing  great  violence  to  the  language  of  the  bequests  ;  that  the  fund  ought 
not  to  be  separated  from  the  assets  till  the  purpose  for  which  it  was  given 
rendered  separation  necessary  ;  that  the  necessity  did  not  arise  till  the  death 
of  the  survivor  of  the  father  and  mother ;  and,  that  the  amount  of  stock,  to 
which  the  sister  and  her  children  were  entitled,  was  so  much  as  600/.  sterhng 
would  have  purchased  at  the  time  of  the  death  of  such  survivor. 

August  2. — The  Master  of  the  Rolls: — The  gift  to  Mary  David  being 
in  express  terms  after  the  death  of  the  survivor  of  Thomas  Cook  and  Jennett 
Cook,  I  cannot  infer  that  the  testator  meant  an  immediate  gift  to  her,  merely 
because  he  has  substituted  another  provision  for  Thomas  Cook  and  Jennett 
Cook,  which  differs  little  from  the  prior  life  estate  given  to  them,  except  in 
the  certainty  of  the  amount. 

The  gift  to  Mary  David  and  her  children  is  of  so  much  stock  as  600/.  ster- 
ling would  have  purchased  at  the  death  of  the  testator,  when  the  life  interest 
first  given  to  the  Cooks  was  to  commence.[iJ 


[•690]  *Lear  v.  Leggett. 

1830 ;  July  26. 

Where  stock  was  given  upon  trust  for  A.  for  life,  and  after  his  decease,  for  his  children,  with  a  pro- 
viso, that  A-'s  life  interest  should  not  be  subject  to  any  alienation  or  disposition  by  sale,  mortgage, 
or  otherwise,  in  any  manner  whatsoever ;  and  in  case  he  should  charge,  or  affect  to  charge, 
affect  or  incumber  the  same,  such  mortgage,  sale,  or  other  disposition,  so  made  by  him,  should 
operate  as  a  complete  forfeiture  thereof,  and  the  same  should  devolve  upon  the  persons  next  en- 
titled :  Held,  that  on  A.  *s  bankruptcy,  his  life  interest  passed  to  his  assignees,  to  the  exclusion  of 
his  children. 

A  testator  bequeathed  to  trustees  a  sum  of  23,333/.  65.  8d.  3  per  cent. 

[1]  Vide  Banks  v.  Sladen,  ante,  216,  222,  note.     Sheffield  y.  The  Earl  of  Cotentry,  2  Ruse.  &. 
M.  317. 
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consols,  upon  trust  for  his  wife  for  life ;  and  after  her  decease,  upon  trust  for 
his  son  and  daughters,  Alexander  Goudge,  Elizabeth  Bathe,  and  Sarah  Saun- 
ders, in  equal  shares,  for  their  respective  lives ;  and  immediately  after  the 
decease  of  his  son  and  daughters  respectively,  he  directed  that  one-third  part 
of  the  stock  should  be  paid  and  transferred  equally  unto  and  amongst  all  the 
children  per  stirpes^  and  not  per  capita^  of  his  son  and  daughters  respectively 
who  should  live  to  attain  the  age  of  twenty-one  years ;  and  after  the  several 
deceases  of  the  testator's  wife  and  the  parents  of  such  children,  the  trustees 
were  directed  to  receive  the  dividends  accruing  upon  the  respective  shares 
of  the  children,  and  to  apply  the  same  for  their  maintenance  4&nd  education, 
till  their  shares  of  the  principal  should  severally  become  payable.  The  will 
also  contained  this  clause, — "  Provided  always  nevertheless,  and  my  mind 
and  will  is,  that  the  several  provisions  hereinbefore  and  hereinafter  given  for 
my  said  son  and  daughters  during  their  respective  lives  shall  not,  nor  shall 
any  part  thereof  respectively,  be  subject  to  any  alienation  or  disposition  by 
sale,  mortgage,  or  otherwise,  in  any  manner  whatsoever,  or  by  anticipation  of 
the  receipt ;  and  in  case  they,  or  any,  or  either  of  them  shall  charge,  or  at- 
tempt to  charge,  affect,  or  incumber  the  same,  or  any  part  or  parts  thereof 
respectively,  then  I  do  declare  it  to  be  my  express  will  and  meaning,  that  any 
such  mortgage,  sale,  or  other  disposition  or  incumbrance,  so  to  be  made  by 
them,  or  either  or  any  of  them,  on  his,  her,  or  their  life  annuity,  in- 
terest, or  provision  •shall  operate  as  a  complete  forfeiture  thereof,  [•691 J 
and  of  all  benefit  therein,  during  the  remainder  of  their  respective 
natural  lives,  and  the  same  shall  devolve  upon  the  next  successor,  or  person 
or  persons  in  expectancy,  as  if  he,  she  or  they  were  then  actually  dead." 

The  testator  died  in  the  year  1806,  and  his  widow  ^ied  in  1821,  leaving 
Alexander  Goudge,  the  son,  then  of  age.  In  the  month  of  March,  1828, 
Alexander  Goudge  became  a  bankrupt.  The  only  question  was,  whether, 
under  the  proviso  in  the  will,  the  bankruptcy  operated  as  a  forfeiture  of  the 
bankrupt's  life  interest  in  his  share  of  the  dividends,  for  the  benefit  of  his 
children,  or  whether  that  interest  passed  under  the  commission  ? 

The  Vice-Chancellor  having  decided  that  the  bankrupt's  interest  in  the 
legacy  passed  to  his  assignees,(a)  an  appeal  was  brought  from  his  honor's 
decree. 

Mr.  Home  and  Mr.  Knight^  for  the  appellants,  the  children  of  Alexander 
Goudge. 

The  Solicitor  General  and  Mr.  Wigram^  for  the  assignees.  On  the  one 
hand,  it  was  said  that  the  subject  matter  of  the  gift  being  personal  estate,  the 
construclion  was  relieved  from  technical  niceties;  and  the  only  question 
was,  whether  the  intention  to  deprive  the  legatee  of  the  power  of  alienation, 
and  to  devest  him  of  the  property,  in  case  any  attempt  should  be  made  to 
curtail  or  fetter  his  enjoyment  of  it  personally,  was  expressed  with  sufficient 

(a)  3  Sim.  479. 
Vol.  I.  65 
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clearness  to  justify  the  court  in  giving  it  effect.  The  first  words  of  the 
proviso,  **  that  the  several  provisions  shall  not,  nor  shall  any  part 
[*692]  thereof,  be  subject  •to  any  alienation  or  disposition  by  sale,  mort- 
gage, or  otherwise  in  any  manner  whatsoever,**  were  extremely 
strong,  and  were  large  enough,  standing  alone,  to  extend  to  the  alienation 
produced  by  bankruptcy.  Could  it  be  denied  that  if  the  bankrupt's  interest 
were  held  to  pass  under  the  commission,  that  would  be  to  make  it  subject  to 
an  "alienation  or  disposition?"  Upon  the  subsequent  words,  which  de- 
clared that  any  such  mortgage,  sale  or  other  disposition  by  the  tenant  for 
life  should  operate  as  a  complete  forfeiture,  the  authority  of  Dommett  v. 
JBed/brd,(a)  recognized  and  fortified  as  it  had  recently  been  by  Cooper  v. 
Wyattt{b)  was  conclusive.  Those  cases,  indeed,  went  further,  inasmuch  as 
in  them  were  not  to  be  found  the  strong  introductory  words  which,  in  con- 
struing the  alienations  or  dispositions  afterwards  referred  to,  gave  here  a  key 
to  the  testator's  meaning,  and  amounted  to  an  absolute  prohibition  against 
alienation  of  every  kind.  It  was  a  narrow  view  of  the  subject,  and  one 
which  had  been  exploded  in  Cooper  y.  Wyatt,  to  consider  the  alienation 
consequent  on  a  commission  of  bankrupt  as  involuntary.  An  act  of  bank- 
ruptcy was  as  much  the  act  of  the  party  as  any  thing  he  could  do  ;  it  was 
the  necessary  result  of  his  own  conduct ;  all  its  consequences,  and,  among 
the  rest,  the  commission  and  assignment,  were  solely  referrable  to  him. 

On  the  other  hand,  it  was  argued,  that  a  marked  difference  existed  be- 
tween words  imposing  a  total  prohibition,  and  words  which  merely  prohibit- 
ed alienations  of  a  particular  description,  as  for  example,  an  alienation  caused 
by  the  party's  own  act.  Even  where  the  prohibition  was  general,  it  could 
be  of  no  avail,  unless  accompanied  and  enforced  by  a  clause  of  for- 
[*69d]  feiture  commensurate  with  the  prohibitory  words  ;  for  *ihe  rule  had 
long  been  settled  that  every  restraint  on  alienation,  annexed  to  a 
gift  of  property  to  a  person  sui  juris^  and  not  coupled  with  a  declaration  that 
the  attempt  to  alien  should  determine  the  donee's  interest,  was  simply  void. 
The  appellant's  claim  must,  therefore,  rest  upon  the  second  member  of  the 
proviso,  but  that  fell  greatly  short  of  the  former,  as  it  only  imposed  the  pen- 
alty of  forfeiture  in  case  of  any  mortgage,  sale,  or  other  disposition  being 
made  hy  the  tenant  for  life,  that  is,  by  his  own  direct  and  immediate  act. 
Clauses  of  forfeiture,  especially  where  they  lend  to  defeat  the  rights  of  credi- 
tors, were  viewed  with  jealousy,  and  were  always  to  be  construed  strictly. 
A  commission  of  bankrupt,  besides,  was  a  proceeding  in  invitum  (in  that 
respect  differing  from  a  declaration  of  insolvency,)  and,  in  the  alienation 
which  it  wrought,  the  bankrupt  passively  submitted  to  the  compulsory 
operation  of  the  law.  This  distinction  between  voluntary  and  involuntary 
acts,  taken  by  Sir  W.  Grant  in  Shee  v.  Hale^{c)  was  followed  up  by  the 

(a)  6  T.  R.  684.    3  Vet.  149.  (6)  5  Mad.  482.  '        (c)  13  Vee.  404. 
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same  judge  in  Wilkinson  v.  Wilkinson^{a)  and  afterwards  received  the  sanc- 
tion of  Sir  T.  Pluitier.  The  words  in  Dommeti  v.  Bedford,  (incorrectly 
stated  in  the  marginal  note)  were  large  enough  to  include  every  kind  of 
alienation;  nevertheless  that  decision  had  been  que8tioned.(&)  Cooper  y. 
Wy€Ut  was  an  extremely  special  case,  depending  upon  peculiar  circumstances 
and  expressions  which  prevent  it  from  being  an  authority. 

The  Lord  Chancellor  said,  that  here  the  clause  of  forfeiture  applied  only 
to  the  prohibition  against  the  acts  of  the  parties  themselves  ;  "  in  case 
any  or  either  of  them  shall  charge  or  attempt  to  charge,  affect,  or  *en-  [*694] 
cumber  the  same,"  then  the  property  was  to  go  over.  The  prohibition 
in  Dommett  v.  Bedford  was  expressed  in  much  more  general  and  compre- 
hensive terms,  and  might  well  be  construed  to  extend  to  alienations  by  act  of 
law ;  yet  even  there  the  point  had  been  considered  doubtful.  l*he  same  dis- 
tinction, which  the  Master  of  the  Rolls  had  stated  in  Shee  v.  Ha/e,  had  been 
subsequently  much  discussed,  and  was  approved  in  Wilkinson  v.  Wilkinson. 
The  decree  of  the  Vice-chancellor  must,  therefore,  be  affirmed.(c)  [1] 


Egerton  v.  Jones. 

1830 ;  Auipuft  5. 

An  exception  to  a  report  in  favor  of  the  title  having  been  on  arg^ument  allowed,  leave  was  ^ven  te 
the  plaintiff,  aome  time  afterwards,  to  go  again  before  the  master,  for  the  purpose  of  bringing 
evidence  to  show  that  the  objection  which  the  court  had  sustained,  was,  in  the  circumstancea, 
immateriaL 

This  suit  was  instituted  in  April,  1828,  to  compel  the  specific  performance 
of  a  contract  for  the  purchase  of  some  building  ground.  The  master  reported 
that  a  good  title  could  be  made,  or  that  the  objections  were  sufficiently  an- 
swered or  waived  prior  to  the  filing  of  the  bill.  On  the  18th  of  March,  1830, 
exceptions  to  the  report  were  argued  and  allowed.  On  the  3d  of  May  the 
plaintiff  moved  that  it  might  be  referred  back  to  the  master  to  inquire  and 
state  whether  a  good  title  could  then  be  made ;  and  upon  that  motion  the 
Vice-Chancellor  directed  that  the  master  should  review  his  report,  the  plaintiff 
paying  the  costs  of  the  application.((2) 

(a)  Coop.  C.  C.  259.    3  Swan.  515.  (h)  3  Ves.  149. 

(e)  YarnM  v.  Moorhou9e,  ante,  364.    Some  other  authorities  are  cited  in  Cooper  v,  Wyait,  5 
Mad.  489 ;  and  in  Mr.  Simon's  report  of  the  principal  case,  3  Sim.  479. 
(d)  3  Sim.  393,  and  see  Andrew  y.  Andrew,  ibid.  390. 

[1]  A  bequest  subject  to  a  clause  of  forfeiture,  in  case  the  legatee  should  mortgage,  sell  or  expose 
to  sale,  assign  or  incumber,  was  held  not  to  be  forfeited  by  the  bankruptcy  of  the  legatee.  Wki^ld 
T.  Prickett,  2  Keen,  608,  609,  and  not9  ibid.  3  SIdl  484,  n.  1.  Oraveo  ▼.  Dolphin,  1  Sim.  66. 
HoiUtt  T.  Tiompoon,  5  Pa^,  583.    Green  v.  iSjptetr,  ante,  395. 
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The  defendant  moved  that  his  honor's  order  might  be  discharged. 
[•695]  •The  Solicitor  General  and  Mr.  H.  Randell,  for  the  motion,  argued 
that  a  purchaser  is  not  to  be  hung  up  during  interminable  investigations 
in  the  master's  office,  while  the  vendor  is  trying  to  patch  a  defective  title. 
The  plaintiff  had  chosen  to  rest  her  case  upon  the  single  question,  whether  a 
devise  made  by  an  ancestor,  under  whom  she  claimed  as  heiress  at  law,  was 
or  was  not  void  for  remoteness  ;[a)  and  having  been  defeated  upon  that  point, 
she  now  proposed  to  show  that  the  validity  of  the  devise  was  immaterial,  inas- 
much as  all  the  limitations  under  it  had  failed.  That  answer  to  the  objection 
ought  to  have  been  brought  forward  when  the  other  point  was  discussed.  A 
vendor  who  had  deliberately  adopted  a  certain  course  was  not  to  be  afterwards 
permitted  to  shift  his  ground,  and  to  support  his  title  by  a  case  entirely  dif- 
ferent from  the  one  he  originally  stated.  If  the  defendant  succeeded  upon 
any  one  of  fifty  objections,  the  exceptions  were  allowed  generally  without 
going  through  them  in  detail ;  and  although  probably,  if  the  plaintiff  had  asked 
it  at  the  time,  the  master  might  have  been  directed  to  review  bis  report,  it  was 
too  late  to  come  with  such  a  motion  at  the  end  of  six  weeks.  Lechmere  v. 
Brasier{b)  and  Dalby  v.  Pullen{c)  were  authorities  to  show  that  under  such 
circumstances  a  purchaser  would  be  released. 

Mr.  Wigram^  contra,  distinguished  Lechmere  v.  Brasier  and  Ddlhy  v.  Pullen 
and  relied  upon  Esdaile  v.  Stephen$on.{d) 

Thb  Lord  Chancellor  :— If  the  decision  of  the  master,  instead  of 
[*696]  being  favorable  to  the  plaintiff,  had  been  against  her,  as  a  matter  *of 
course  she  would  have  been  allowed  to  go  back  to  support  her  title 
before  him,  upon  the  ground  on  which  it  is  now  sought  to  be  sustained,  and 
she  ought  not  to  be  prejudiced  by  the  master  having  decided  in  her  favor. 
The  order  ought  to  have  been  made  on  the  original  application ;  but  that  has 
been  rectified  by  the  plaintiff's  coming  so  soon  after,  and  by  her  being  com- 
pelled to  pay  the  cost8.(e) 


PoRTMAK  t;.  Mill. 


1831 ;  March  19, 

Where  the  report  ii  in  fevor  of  the  title,  the  court,  on  allowing  exceptiona  to  it,  will  give  the  vendor 

A  reasonaUe  time  within  which  to  remove  the  objection,  although  the  exceptiona  and  further 

directtona  were  aet  ilown  to  coma  on  together. 

The  master  having  in  a  suit  for  specific  performance  reported  in  favor  of 
the  title,  a  general  exception  was  taken  to  the  report.    On  argument  it  ap- 

(a)  3  Sim.  409.  (h)  9  X  &  W.  987,  (c)  Supra,  p.  296. 

(A  6  Mad.  366.    BnrlV.P.207.      (e)  See  the  next  caae. 
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peared,  that  ihe  estate,  of  which  the  lands  in  question  formed  a  part  was 
subject  to  a  yearly  rent-charge  of  600Z.  to  the  plainliflTs  mother.  This  objec- 
tion had  been  urged  without  success  before  the  master,  but  the  Lord  Chan- 
cellor considered  it  to  be  fatal,  and  the  exception  was  accordingly  allowed.[l] 

The  cause  having  been  set  down  to  come  on  for  further  directions  at  the 
same  time  with  the  exception,  Sir  E.  Sugden  and  Mr.  Lynch  insisted  that,  in- 
asmuch as  the  exception  was  now  disposed  of,  and  the  further  directions  were 
regularly  before  the  court,  the  purchaser  was  entitled  to  have  the  bill  imme- 
diately dismissed. 

Mr.  Pepys  and  Mr.  R.  Roupell,  contra,  submitted  that,  as  the  plaintiff  had 
been  thrown  off  his  guard  by  the  report  being  in  his  favor,  he  ought 
not  to  be  "^prejudiced  by  that  circumstance  ;  but  that  he  ought  to  be  [^697] 
allowed  a  limited  period  within  which  to  produce  a  release  of  the 
renl-charge,  or  procure  the  annuitant's  consent  to  join  in  the  conveyance  ;  and 
that  for  that  purpose  there  should  be  a  reference  back  to  the  master  to  review 
his  report. 

The  following  cases   were  cited  \-^Esdaile  y.  Stephensony{c^  Fildes  ▼. 

Hooker ^{b)  Brooke  v. {c)Egerton  v.  Jones^id)  Scott  y.  Hansonf{e)  Lech* 

mere  v.  Brasier.{g) 


The  Lord  Chancellor,(A)  in  giving  judgment  some  days  afterwards, 
observed  that  it  would,  in  his  opinion,  be  hard  that  the  plaintiff  should  be 
placed  in  a  worse  situation  by  the  report  being  in  his  favor,  than  if  it  had 
been  the  other  way,  when  he  would  of  course  hnve  taken  the  necessary  steps 
for  curing  the  defect  in  the  title,  before  the  further  directions  were  brought 
on  ;  and  upon  the  authority  of  Fildes  v.  Hooker^  he  allowed  the  vendor  till 
the  middle  of  the  ensuing  term  (the  27th  day  of  April,)  within  which  to  re* 
move  the  objection.[2] 

(a)  6  Mad.  366.  (i)  2  Mer.  424.  (c)  4  Mad.  212. 

id)  Ante.  p.  694.  (e)  Ante,  p.  128,  (^)  2  J.  dp.  W.  287. 

(A)  Lord  Brongrham. 

[1]  Vide  Witine  v.  Reynoldt,  6  Paige,  407, 

[2]  Vide  Sidebotham  r.  BarringUm,  4  Beav.  110, 
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[•698]  *HUNGATB  V.  Gascoignb. 

1830  ;  Febraary  9,  Augruit  S. 

To  a  bill  by  one  who  claimed  eitates  either  aa  heir  ex  parte  matema,  of  G.,  the  perron  last  aeiwdor  mb 
a  remainderman  under  the  limitationa  of  aome  prior  Mttlement,  charging  that  G.  had  only  a  life 
interest  in  the  property,  as  would  appear  if  the  contents  of  a  certain  deed  executed  in  1730,  and 
within  the  power  of  the  defendant,  were  set  foith,  and  praying,  besides  discovery  in  aid  of  an 
ejectment,  the  removal  of  outstanding  terms,  and  other  relief  connected  with  the  action  at  law ; 
a  plea,  that  in  1766,  G.  being  then  tenant  in  tail  in  possession,  duly  suffered  a  recovery  of  tho 
estates  m  question  to  the  use  of  himself  in  fee,  and  subsequently  devised  them  to  the  defen- 
dant, but  taking  no  notice  of  the  deed  of  1730,  and  not  stating  any  part  of  its  contents  was 
overruled. 

The  bill  stated,  that  Sir  Philip  Hungate  of  Saxton,  was  in  his  lifetime 
seised  in  his  demesne  as  of  fee  of  and  in  the  manor  of  Sherborne,  and  certain 
other  real  estates  in  the  county  of  York,  forming  part  of  tlie  ancient  patri- 
monial property  of  the  Hungate  family ;  that  he  married,  and  had  issue  an 
only  son,  Francis  ;  that  Francis  Hungate  had  issue  two  sons,  Francis  and 
'William,  (from  the  latter  of  whom  the  plaintiff  claimed  to  be  lineally  de- 
scended, and  to  be  the  heir  male  of  the  body ;)  that  the  last  mentioned  Francis 
became  Sir  Francis  Hungate,  Bart.,  and  had  three  children  only,  namely,  Philip, 
Francis,  and  William,  of  whom  the  two  latter  died  without  issue  ;  that  the  last 
mentioned  Philip  afterwards  Sir  Philip  Hungate,  Bart.,  had  issue  Francis,  his 
eldest  son  (who  succeeded  to  the  baronetcy,)  Philip  and  Charles  ;  that  the  last 
mentioned  Sir  Francis  Hungate  had  issue  a  daughter  only,  Mary  Hungate, 
and  died  without  issue  male,  whereupon  the  baronetcy  devolved  successively 
upon  his  younger  brothers  Philip  Hungate  and  Charles  Hungate,  both  of 
whom  died  without  issue  ;  that  Mary  Hungate  intermarried  with  Sir  Edward 
Gascoigne,  and  that  Thomas. Gascoigne,  afterwards  Sir  T.  Gascoigne,  Bart., 
was  the  only  issue  of  that  marriage,  who  survived  her ;  that  Sir  T.  Gas- 
coigne died  without  issue  and  intestate,  in  the  year  1810;  that  upon  the 
death  of  Sir  T.  Gascoigne,  the  plaintiff  became  and  is  his  heir  at  law,  ex 
parte  matema^  being  lineally  descended  from  the  first  mentioned  Sir 
[*699]  Philip  Hungate  ;  for  that  the  said  ^William  Hungate,  the  second  son 
of  the  said  Francis  Hungate,  the  first  baronet  of  that  name,  and  only 
son  of  the  first  Sir  Philip,  had  issue  two  sons,  Raufe  and  Thomas  Hungate, 
of  whom  the  former  died  without  issue,  and  Thomas  married,  and  had  issue 
two  sons ;  that  of  these,  Thomas,  the  eldest,  died  without  issue,  and  John 
the  second,  who  was  the  plaintiff's  grand  father,  had  issue  an  eldest  son, 
William  who  married  Elizabeth  Armin,  and  died  leaving  the  plaintiff,  his 
eldest  son,  and  heir  at  law,  and  also  the  heir  male  of  the  body,  and  right  heir 
of  Sir  Philip  Hungate,  the  first  baronet,  and  heir  at  law  ex  parte  matema  of 
Sir  T.  Gascoigne ;  that  Sir  T.  Gascoigne  died  in  some  manner  seised  of 
the  manor  of  Sherborne,  and  the  other  estates  in  the  bill  mentioned,  and  that 
the  same  had,  either  by  descent  or  by  some  settlements  or  limitations  un- 
known to  the  plaintiff,  in  some  manner  descended  or  been  transmitted  from 


CASES  IN  CHANCERY.  701 

1830.— Hungate  t.  Gascoigne. 

Sir  Philip  Hungate,  the  first  baronet,  through  the  several  degrees  of  the 
Hungate  family,  or  the  eldest  son,  until  they  came  to  Sir  T.  Gascoigne,  as 
the  representative  of  the  Hungate  family  by  female  descent  as  aforesaid,  but 
how  or  in  what  manner,  or  whether  by  virtue  of  any  limitations  or  entails, 
and  for  what  estate  or  interest,  the  plaintiff  is  unable  to  set  forth  ;  that  Sir 
Philip  Hungate,  the  first  baronet  or  some  other  of  the  before  named  persons 
in  the  direct  line  of  the  Hungate  family,  ancestors  of  Sir  T.  Gascoigne,  by 
some  settlements  or  devises,  limited  the  estates  in  question  in  such  manner  as 
to  create  some  limitations  thereof  to  the  heirs  male  of  the  body  of  Sir  Philip 
Hungate,  or  of  the  said  William  Hungate,  the  second  son  of  the  said  Francis, 
or  to  the  use  of  some  of  the  before  mentioned  lineal  ancestors  of  Sir  T. 
Gascoigne  ;  and  that  by  virtue  thereof,  the  plaintiff,  on  the  death  of  Sir  T. 
Gascoigne  without  issue,  became,  either  by  the  failure  of  issue  male,  or  the 
failure  of  issue  of  the  bodies  of  the  persons  comprised  within  the 
*prior  limitations  of  such  settlements  or  devises,  entitled  to  the  [*700] 
estates  in  question  as  heir  male  of  the  body  of  Sir  Philip  Hungate, 
or  heir  male  of  the  body  of  some  other  of  his  (the  plaintiff's)  said  lineal 
ancestors. 

The  bill  charged,  that  after  the  intermarriage  of  Mary  Hungate  with  Sir 
Edward  Gascoigne,  indentures  of  lease  and  release,  bearing  date  March, 
1730,  and  expressed  to  be  made  between  Sir  £.  Gascoigne  and  dame  Mary 
his  wife,  of  the  first  part,  dame  Mary  Hungate,  widow  of  the  second  part, 
and  divers  other  persons  to  the  plaintiff  unknown  of  the  third  and  fourth 
parts,  were  made  and  executed,  of  the  recitals,  limitations,  and  material  par- 
ticulars whereof  the  plaintiff  was  ignorant ;  but  he  charged,  that  the  said  in- 
dentures comprised  the  manor  of  Sherborne,  and  the  other  patrimonial  estates 
of  the  Hungate  family,  and  that  dame  Mary  Gascoigne  had  no  power  to  settle 
or  limit  the  estates  therein  comprised,  she  having  only  a  life  estate  therein, 
expectant  on  the  decease  of  her  uncle  Sir  Charles  Hungate,  Bnrt.,  or  other- 
wise an  estate  tail,  subject  to  divers  limitations  over,  which  estate  tail 
vested  in  the  plaintiff  on  the  decease  of  Sir  T.  Gascoigne  without  issue ; 
that  by  virtue  of  some  limitation  contained,  in  the  said  indentures, 
the  plaintiff,  on  the  failure  of  issue  of  Sir  T.  Gascoigne,  became  enti- 
tled to  the  manor  of  Sherborne,  and  the  said  other  estates  comprised 
therein,  and  in  particular  that  it  appeared  therefrom,  or  from  some  recitals 
therein,  that  Sir  T.  Gascoigne  took  thereby  or  was  otherwise  entitled  to  an 
estate  for  life  only  in  the  said  estates  :  that  the  said  indentures  were  duly 
enrolled  of  record  in  the  court  of  quarter  sessions  for  the  West  Riding  of  the 
county  of  York,  but  that  the  record  thereof,  as  the  plaintiff  on  inquiry  dis- 
covered, has  been  wrongfully  abstracted  or  removed  by  some  person  un 
known,  and  the  plaintiff  is  now  unable  to  obtain  an  inspection  thereof, 
although  *the  same  would^materially  assist  him  in  establishing  at  law  [*701] 
his  title  to  the  said  estates  :  that  Sir  T.  Gascoigne  died  seised  in  fee 
of  the  manor  of  Sherborne,  and  the  other  patrimonial  estates  of  the  Hungate 
family,  and  on  his  death,  intestate  and  without  issue,  the  plaintiff  became 
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entitled  thereto  as  his  heir  at  law  ex  parte  matema :  that  besides  the  Hungate 
estates,  Sir  T.  Gascoigne  died  seised  m  fee  simple  of  eertain  other  estates, 
which  he  acquired  by  purchase,  to  which,  on  his  death  intestate  and  without 
issue,  the  plaintiff  became  entitled  as  his  heir  general :  that  in  the  year  L810, 
upon  the  death  of  Sir  T.  Gascoigne,  the  defendant  Richard  Oliver  Gascoigne, 
who  was  a  stranger  in  blood  to  Sir  T.  Gascoigne,  but  who  has  recently 
assumed  the  name  of  Gascoigne*  entered  into  possession  of  the  manor  of 
Sherborne  and  the  said  other  estates ;  that  the  plaintiff  has  recently  brought 
an  action  of  ejectment  in  the  king's  bench  against  the  said  R.  O.  Gascoigne 
for  the  recovery  of  the  said  manor  and  estates,  but  he  has  lately  discovered 
that  there  are  divers  legal  estates  and  terms  for  years  of  and  in  the  said  manor 
and  estates,  and  in  particular  a  certain  term  for  400Z.  years,  now  outstanding 
and  vested  in  some  persons  unknown  as  trustees  thereof,  or  which  the  said 
R.  O.  Gascoigne  has  procured  to  be  assigned  to  himself,  or  to  a  trustee  for 
him,  or  the  deeds  creating  which  are  now  in  the  hands  of  the  defendant ;  and 
the  plaintiff  cannot,  therefore,  proceed  to  trial  without  the  assistance  of  a  court 
of  equity  in  removing  the  said  impediments,  and  that  the  defendant  ought  to 
be  restrained  from  setting  up  the  same  ;  and  that  Gy  reason  of  such  outstand- 
ing legal  estates,  the  title  of  the  plaintiff  has  become  and  is  of  an  equitable 
nature,  and  is  peculiarly  fitted  for  the  cognizance  of  a  court  of  equity. 

The  bill  also  set  forth  a  great  variety  of  other  charges  and  pretences. 
[*702]  In  particular,  it  charged  that  it  was  ^impossible  for  the  plaintiff  to 
proceed  with  effect  to  the  trial  of  any  action  at  law,  for  the  re- 
covery  of  the  Hungate  estates,  until  the  defendant  had  made  a  full  discovery 
and  disclosure  touching  the  several  matters  aforesaid  ;  that  if  Sir  T.  Gascoigne 
ever  did  levy  a  fine  or  suffer  a  recovery  of  the  Hungate  estates,  the  same  was 
void  and  inoperative,  inasmuch  as  he  had  not  in  him  any  such  estate  or 
interest  as  enabled  him  to  bar  the  ulterior  limitations  and  defeat  the  rights  of 
the  plaintiff;  that  the  defendant  was  in  possession  of  the  title  deeds  of  the 
estates  in  question,  and  in  particular  of  the  indentures  of  1730,  and  that  the 
plaintiff,  as  heir  of  Sir  T.  Gascoigne,  was  entitled  to  call  for  the  production 
and  inspection  of  those  deeds,  so  far  as  they  tended  to  make  out  or  support 
liis  title ;  that  the  defendant  had  in  his  possession  or  custody  divers  family  or 
other  settlements  or  devises  containing  limitations,  in  virtue  of  which  the 
said  estates,  or  some  of  them,  were  in  some  manner  limited  to  the  plaintiff,  as 
heir  male  or  right  heir  of  the  aforesaid  baronets  or  one  of  them,  or  as  lineal 
representative  of  the  Hungate  family  ;  that  the  defendant  was  concerned  in, 
or  was  privy  to,  the  abstraction  of  the  record  of  the  indentures  of  1730  from 
the  registry,  and  knew  what  had  become  of  such  record,  or  was  in  possession 
thereof,  or  of  some  counterpart,  or  that  he  had  made  away  with  or  suppressed 
the  same. 

The  bill,  in  addition  to  a  full  discovery  and  disclosure,  prayed  a  production 
and  inspection  of  all  deeds  and  instruments  in  the  custody  or  power  of  the 
defendant  relative  to  the  said  estates,  and  that  the  same  might  be  particularly 
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set  forth  in  a  schedule ;  that  the  defendant  might  be  restrained  from  set- 
ting up  any  outstanding  terms  in  bar  of  the  pending  or  any  fu- 
ture ejectment  •brought  by  the  plaintiff;  that  an  issue  or  action  re-  [•TOS] 
specting  the  matters  aforesaid  might  be  tried  under  the  order  of 
the  court,  with  such  directions  and  provisions  as  might  be  deemed  reasonable ; 
and  that,  in  the  event  of  the  plaintiff  obtaining  a  verdict,  he  might  be  put  into 
the  possession  and  enjoyment  of  the  estates,  and  the  defendant  be  ordered  to 
deliver  up  to  him  all  the  title  deeds  and  other  muniments  of  title,  and  also  to 
account  for  the  rents  and  profits  thereof,  received  for  six  years  preceding  the 
pending  action  of  ejectment,  and  that  an  injunction  and  receiver  might  be 
granted  in  the  mean  time. 

To  this  bill  the  defendant,  R.  O.  Gascoigne,  put  in  a  plea  which,  in  sub- 
stance, stated,  that  Sir  Thomas  Gascoigne,  in  and  before  the  month  of  April, 
1766,  was  seised  for  an  estate  of  inheritance  in  fee  tail  in  possession,  of  and 
in  the  manor  of  Sherborne,  in  the  bill  called  the  ancient  patrimonial  estate  of 
the  Hungate  family  ;  and  that  being  so  seised  and  in  possession,  an  indenture 
of  bargain  and  sale  thereof,  bearing  date  the  2d  day  of  April,  1766,  was  duly 
made  and  executed  by  and  between  the  said  Sir  T.  Gasfcoigne,  baronet, 
therein  described  as  only  surviving  son  and  heir  as  well  of  Sir  Edward  Gas- 
coigne, baronet,  deceased,  as  of  dame  Mary,  his  wife,  also  deceased,  of  the 
fiist  part.  Sir  W.  W.  Bagot,  baronet,  of  the  second  part,  and  W.  A.  Darwin, 
gentleman,  of  the  third  part ;  whereby,  after  reciting  that  by  virtue  of  the 
settlement  made  some  time  after  the  marriage  of  the  said  Sir  Edward  Gas- 
coigne and  dame  Mary  his  wife,  in  pursuance  of  certain  precedent  articles, 
or  by  virtue  of  the  said  Sir  Edward  Gascoigne's  will,  or  some  other  assurance 
in  the  law,  the  said  Sir  T.  Gascoigne  was  seised  in  fee  tail  in  possession  of 
and  in  the  several  hereditaments  thereinafter  particularized,  and 
•which  entail  he  was  minded  wholly  to  discontinue,  and  to  gain  to  [•704] 
himself  a  fee  simple  of  and  in  the  same  hereditaments  respectively, 
it  was  witnessed,  that  for  barring  all  such  estates  tail  as  aforesaid,  and  the 
remainders  thereupon  expectant  or  depending,  of  and  in  the  barony,  and 
several  messuages,  lands,  &c.,  thereinafter  mentioned,  the  said  Sir  T.  Gas- 
coigne, for  the  nominal  consideration  therein  mentioned,  did  grant,  bargain, 
and  sell  unto  the  said  W.  A.  Darwin,  his  heirs  and  assigns,  all  that  the 
barony,  manor,  or  lordship  of  Sherborne,  and  all  those  several  other  manors 
or  lordships  therein  particularly  described,  and  all  that  the  impropriate  rectory 
of  Saxton,  and  the  advowson,  right  of  presentation  and  patronage  of,  in,  and 
to  the  parish  church  of  Saxton  aforesaid,  and  all  those  several  messuages, 
lands,  &c.  of  the  said  Sir  T.  Gascoigne  therein  described,  to  hold  the  same 
unto  and  to  the  use  of  the  said  W.  A.  Darwin,  his  heirs  and  assigns,  to  the 
intent  that  he  might  thereby  become  tenant  of  the  freehold  of  the  premises, 
in  order  that  a  common  recovery  might  be  suffered  of  the  same  before  the  end 
of  Easter  term  then  next,  wherein  the  said  Sir  W.  W.  Bagot  Should  be  de- 
mandant, and  the  said  W.  A.  Darwin  tenant,  and  the  said  Sir  T.  Gascoigne 
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vouchee,  who  should  vouch  over  the  common  vouchee ;  and  it  was  thereby 
declared,  that  the  recovery  should  enure  to  the  only  proper  use  and  behoof 
of  the  said  Sir  T.  Gascoigne,  his  heirs  and  assigns  for  ever :  that  the  said 
indenture  was  enrolled  in  the  court  of  common  pleas,  as  of  Easter  term,  in 
the  sixth  year  of  the  reign  of  King  George  III.,  and  was  duly  registered  ; 
and  that,  in  Easter  term,  in  the  said  year,  a  common  recovery  was  duly  suf- 
fered of  the  said  barony,  manors,  or  lordships,  advowsons,  messuages,  lands, 

tenements,  and  hereditaments,  with  the  appurtenances,  in  the  court 
[•705]    of  common  pleas  at  Westminster,  to  uses  declared  *thereof  in  and  by 

the  said  indenture  of  bargain  and  sale,  in  which  recovery  the  said 
Sir  W.  W.  Bagot  was  demandant,  the  said  W.  A.  Darwin  tenant,  and  the  said 
Sir  T.  Gascoigne  vouchee,  who  duly  vouched  over  the  common  vouchee  : 
that  by  the  virtue  of  the  said  indenture,  the  said  Sir  T.  Gascoigne  became 
and  was  seised  of  the  said  barony,  manors,  or  lordships,  and  other  heredita- 
ments, to  him  and  his  heirs  for  an  estate  of  inheritance  in  fee  simple,  and  so 
continued  till  the  time  of  his  death  :  that  the  said  Sir  T.  Gascoigne  being  so 
seised  thereof,  and  being  also  seised  for  an  estate  of  inheritance  in  fee  simple, 
of  and  in  divers  other  messuages,  lands,  &c.,  whereof  he  was  the  first  pur- 
chaser, and  whereof  he  continued  to  be  seised  in  fee  simple  till  the  time  of 
his  death,  duly  made  and  published  his  last  will  and  testament  in  writing,  ex- 
ecuted and  attested  as  by  law  is  required  for  passing  freehold  estates,  and 
bearing  date  the  first  day  of  October,  1809,  and  thereby  devised  all  his  manors, 
messuages,  lands,  tenements,  advowsons,  and  hereditaments  whatsoever,  to 
the  use  of  the  defendant  and  his  issue  in  strict  settlement,  with  divers  re- 
mainders over  :  that  the  said  Sir  T.  Gascoigne  died  in  the  year  1809,  with- 
out having  revoked  or  altered  his  said  will,  and  that,  thereupon,  the  defendant 
entered  into  possession  of  all  the  manors,  messuages,  lands,  &c.,  comprised 
therein,  and  devised  thereby,  or  into  the  receipt  of  the  rents  and  profits 
thereof,  and  that  he  or  those  claiming  under  him  hath  or  have  ever  since 
been  and  still  are  such  in  possession  or  receipt  under  and  by  virtue  of  the 
same  will. 

The  plea  averred  that  the  barony,  manors,  lordships,  and  other  heredi- 
taments, whereof  the  said  recovery  was  suffered,  were  the  hereditaments 

in  the  bill  called  the  ancient  Hungate  family  estate,  and  that  the 
[*706]    •hereditaments  whereof  the  said  Sir  T.  Gascoigne  was  thereinbefore 

mentioned  to  have  been  the  first  purchaser,  were  the  same  which  in 
the  bill  he  was  stated  to  have  acquired  as  the  first  purchaser. 

Mr.  Horne  and  Mr.  Munro  for  the  plea : — This  is  a  fishing  bill  of  the 
worst  description,  and  entitled  to  no  favor.  What  the  plaintiff  says  by  his 
bill  is  tantamount  to  this, — "  I  am  entitled  to  these  estates  in  some  way  or 
other,  and  I  must  trouble  you,  the  party  in  possession,  to  tell  me  how."  Af- 
ter tracing  the  plaintiff's  pedigree  through  a  regular  course  of  descent,  and 
deducing  his  .title  as  heir  of  the  body  and  heir  at  law  of  the  first  Sir  P.  Hun- 
gate, and  heir  at  law  ex  parte  matema  of  Sir  T.  Gascoigne,  the  bill  states  the 
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death  of  Sir  T.  Gascoigne  intestate  and  seised  of  the  estates  in  question.  Sir 
Thomas'  seisin  must  have  been  in  fee,  in  tail,  or  for  life  ;  if  in  fee,  the  plain- 
tiff claims  the  property  as  his  heir  ex  parte  matema,  or  his  heir  general ;  if 
in  tail  or  for  life,  then  by  virtue  of  the  limitations  contained  in  some  supposed 
settlement  or  devise,  to  the  plaintiff  unknown,  but  within  the  knowledge  and 
power  of  the  defendant,  the  property  is  alleged  to  have  devolved  upon  the 
plaintiff  as  heir  at  law,  or  heir  of  the  body  of  Sir  P.  Hungale,  or  of  one  or 
other  of  the  different  persons  who  were  successively  owners  of  the  Hungale 
estates.  The  answer  made  to  this  statement  is,  that  in  the  year  1766,  up- 
wards of  sixty  years  prior  to  the  filing  of  the  bill  (a  period  which,  in  ordinary 
cases,  gives  a  good  title  against  all  the  world,)  Sir  T.  Gascoigne  was  tenant 
in  tail  in  possession  of  the  Hungate  estates  ;  that  he  suffered  a  recovery,  and 
acquired  a  fee  simple  in  them  in  that  year,  and  that  he  continued  to 
hold  them  in  fee  till  the  time  of  his  death ;  that  Sir  •Thomas  was  al-  [*707] 
so  seised  in  fee  simple  in  certain  other  estates  which  he  acquired  by 
purchase,  and  that  being  so  seised,  he  effectually  devised  the  whole  of  his 
estates,  as  well  as  those  coming  to  him  through  his  mother,  as  those  of  which 
he  was  the  first  purchaser,  upon  certain  trusts  for  the  benefit  of  the  defendant 
and  his  issue ;  and  that,  from  the  death  of  the  testator,  in  1809,  down  till  the 
filing  of  the  bill,  a  period  of  all  but  twenty  years,  the  defendant  has  been  in 
the  undisturbed  possession  of  both  classes  of  estates.  The  allegations  with 
respect  to  the  plaintiff's  title  are  of  the  most  sweeping  kind,  and  the  grounds 
on  which  he  rests  it,  very  various  and  contradictory.  In  substance  however, 
they  are  all  met  and  traversed  by  the  plea,  which  stating  a  seisin  in  fee  tail 
by  Sir  T.  Gascoigne  in  1766,  and  a  subsequent  recovery  and  devise,  com- 
pletely negatives  every  right  which  might  *be  supposed  to  exist  in  the 
plaintiff,  whether  as  a  remainderman  in  tail  or  in  fee,  under  the  limitations  of  a 
prior  devise  or  settlement  made  by  any  of  the  Hungate  family,  or  as  the  heir 
ex  parte  matema  or  heir  general  of  the  person  last  seised. 

The  Vice-Chancellor,  in  overruling  the  plea,  rested  his  judgment  on  a 
charge,  ''  that  under  or  by  virtue  of  some  limitation  or  limitations  in  the  said 
indentures  of  lease  and  release  contained,  the  plaintiff,  upon  the  failure  of  the 
issue  of  the  said  Sir  T.  Gascoigne  as  aforesaid,  became,  and  now  is,  well 
entitled  to  the  said  manor  lands,  messuages,  tenements,  and  hereditaments 
therein  comprised  and  thereby  settled  and  limited,  and  in  particular,  that  it 
appears  from  the  said  indenture  or  some  recital  therein,  that  the  said  Sir  T^ 
Gascoigne,  as  the  fact  was,  took  thereby,  or  was  otherwise  in  right  duly  en- 
titled to  an  estate  for  life  in  the  said  Hungate  estate."  His  honor 
conceived  that  this  was  collateral  •matter,  which  the  plea  ought  to  [*708] 
have  gone  on  to  deny.  It  is  submitted,  however,  that  this  was  prin- 
cipal matter,  to  which  the  plea  is  a  sufficient  answer.  The  very  point  in 
issue  was,  what  was  the  nature  of  Sir  Thomas  Gascoigne's  estate  ?  If,  as 
the  case  supposes,  it  was  for  life  only,  no  recovery  of  his  could  bar  the  limi- 
tations  over.    But  the  plea  displaces  that  supposition,  by  averring  that  he 
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was  seised  in  tail,  and  the  averment  is  perfectly  compatible  with  the  allegation, 
^  that  under  the  settlement  of  1730  he  was  only  tenant  for  life,  since  he  might 
well  have  acquired  an  estate  tail  subsequently  to  that  time,  and  prior  to 
the  year  1766.  If,  for  example,  the  properly  were  limited  to  Sir  T.  Gas- 
coigne  for  life,  with  remainders  to  his  first  and  other  sons  in  tail,  an  ultimate 
remainder,  limited  to  the  heirs  of  the  body  of  his  mother,  would  have  given 
him  an  estate  tail  upon  her  decease. 

The  bill  is  not  confined  to  discovery.  It  alleges  that  legal  terms  are  out- 
standing ;  and  that  the  plaintiff's  title  is  of  a  peculiarly  equitable  nature,  and 
cannot  be  adequately  prosecuted  or  investigated  at  law  ;  in  addition  to  a  full 
disclosure,  it  prays  the  removal  of  temporary  bars,  and  that  in  the  event  of  the 
plaintiff  recovering  in  the  ejectment,  possession  of  the  title  deeds  and  the  lands 
may  be  delivered,  and  an  account  be  taken  of  the  rents  and  profits  ;  and  it 
asks  for  an  injunction  and  receiver  in  the  mean  time.  Unquestionably,  there- 
fore, the  suit  is  for  relief ;  a  circumstance  which  distinguishes  it  from  those 
cases  where,  the  bill  being  for  discovery  and  nothing  more,  the  court,  in 
overruling  a  plea  which  goes  to  the  denial  of  the  plaintiff's  title,  has  done  so 
expressly  on  the  ground  that  the  effect  of  allowing  the  question  of  title  to  be 
litigated  and  determined  in  that  shape,  would  be  virtually  to  usurp 
[•709]  the  jurisdiction  of  the  court  of  •law.  Hindman  v.  Taylor,{a)  Men- 
dizabel  y.' Machado^{b)  Gait  v.  OsbaldestonXc)  and  Plunkett  v. 
Cavendish,{d)  which,  like  the  present,  was  a  bill  for  discovery  and  relief. 

The  Solicitor  General  (Sir  E  Sugden)  and  Mr.  O.  Anderdon^  for  the  plain- 
tiff : — In  a  certain  sense  this  may  be  called  a  bill  for  relief ;  but  the  relief  is 
ancillary  to  the  legal  remedy,  and  grows  out  of  it.  The  account  of  rents  and 
profits  is  asked  only  in  the  event  of  the  plaintiff  succeeding  in  his  ejectment ; 
while  the  removal  of  outstanding  terms,  which  has  been  held  to  be  a  species 
of  relief  only  grantable  at  the  hearing  (fieer  v.  Ward^Xe)  is  a  preliminary  step 
indispensable  to  the  trial  and  determination  of  the  question  at  law.  This  case, 
therefore,  falls  within  the  rule  laid  down  by  Lord  Thurlow  in  Hindman  v. 
Taylor.{a) 

This  plea  is  no  answer  to  the  bill.  The  plaintiff's  case  is,  that  he  is  heir 
ex  parte  materna  of  Sir  T.  Gascoigne,  the  person  last  seised,  and  that  either 
as  such  heir,  or  as  a  remainderman  under  the  limitations  of  some  prior  settle- 
ment which  Sir  Thomas  had  nc^  power  to  defeat,  he  became  entitled  to  the 
estates  in  question.  In  support  of  this  case  the  bill  states,  that  Sir  T.  Gas- 
coigne was  tenant  for  life  of  the  property,  as  would  appear  if  a  certain  deed 
executed  in  the  year  1730  were  discovered  and  produced  ;  and  that  he  could 
not,  therefore,  suffer  a  valid  recovery,  so  as  to  enable  him  to  make  an  effec- 
tual devise.  The  plea  contains  no  denial  of  the  fact  of  the  plaintiff 
[•710]  being  heir  ex  parte  materna,  •or  of  his  being  entitled  to  a  remainder  in 
tail  or  in  fee  under  such  a  settlement  as  the  bill  alleges ;  but  it  simply 

(a)  2  Bro.  C.  C.  7.    2  Dick.  651.        (b)  1  Sim.  68.      (c)  5  Mad.  428 ;  and  1  Rusb.  158  ;  on  appeal, 
(rf)  V.  C.  2d  Nov.,  1^24.  Sef  Infra,  p.  713.  (e)  Jac.  194. 
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Stales,  that  by  yirtue  of  a  recovery  duly  suffered  in  1766,  Sir  T.  Gascoigne, 
being  then  seised  of  an  estate  tail  in  possession,  required  a  seisin  in  fee  sim- 
ple and  afterwards  devised  the  property  to  the  plaintiff.  That,  however,  is 
not  enough.  The  plaintiff  has  a  right  to  know  when  and  by  what  means  his 
title,  at  the  particular  period  to  which  the  defendant's  attention  is  pointed,  has 
been  displaced ;  he  has  a  right  to  know  the  nature  and  limitations  of  the  deed 
of  1730,  and  in  what  way  its  operation  has  been  defeated.  A  good  title  as  far 
back  as  the  year  1766,  will  be  no  defence,  if  the  plaintiff  can  establish,  as  it  is 
the  object  of  his  bill  to  procure  evidence  for  establishing,  that  the  recoverer 
was  at  that  time  seised  of  a  life  estate  only.  For  that  express  purpose  the 
charge,  as  to  the  existence  and  provisions  of  the  deed  of  1730,  has  been  intro- 
duced ;  a  charge  which  is  collateral  to  the  question  of  title  immediately  in  is- 
sue, but  which  is,  or  may  be,  most  material  with  a  view  to  evidence,  and  of 
which  the  defendant  has  found  it  convenient  to  take  no  notice  whatsoever. 
If  issue  were  taken  upon  this  plea,  the  defendant  would  produce  the  recovery 
deed  and  the  devise,  white  the  plaintiff  would  be  left  without  any  means  of 
obtaining  the  information  necessary  for  the  purpose  of  controverting  the  plea. 
It  is  a  settled  principle  in  pleading,  that  all  collateral  matter  charged  by  way 
of  evidence,  and  as  conducive  to  the  ground  of  the  relief,  must  be  met  and 
answered ;  Evans  v.  HarriSy{a)  Holt  v.  Lowe,{b)  Leigh  v.  Leigh.{c) 
Mr.  Munro  in  reply. 


*  August  2. — The  Lord  Chancellor: — The  bill,  after  stating  [•711] 
that  in  the  year  1654,  Sir  Philip  Hungate  was  seised  in  fee  of  cer- 
tain property  in  the  county  of  York,  and  among  the  rest  of  the  manor  of  Sher- 
bone,  goes  on  to  deduce  a  descent  from  Sir  Philip  Hungate  to  Mary  Hun- 
gate, who  appears  to  have  been  the  heiress  at  law  of  Sir  Philip,  and  who 
married  Sir  Edward  Gascoigne  in  the  year  1730.  Of  that  marriage  Sir 
Thomas  Gascoigne  was  the  issue.  Sir  T.  Gascoigne  died  without  children, 
and,  as  the  bill  states,  there  was  no  other  issue  of  the  marriage  of  Sir  E.  Gas- 
coigne  and  Mary  Hungate.  The  plaintiff  next  proceeds  to  set  out  his  own 
title,  deducing  his  descent  from  William,  who  was  the  second  grand  son  of 
Sir  Philip,  and  he  slates  himself  to  be,  after  the  death  of  Sir  Thomas  Gas- 
coigne, the  heir  at  law  of  Sir  Philip  Hungate,  and  also  the  heir  at  law  ea? 
parte  matema  of  Sir  Thomas  Gascoigne.  The  manner  in  which  he  sets  out 
his  title  to  the  estates  in  question  is  certainly  obscure  and  perplexed ;  but  the 
result,  as  it  is  to  be  collected  from  the  whole  and  from  some  of  the  averments 
in  the  bill,  is  this,  that  Sir  T.  Gascoigne  was  entitled  only  to  an  estate  for  life, 
and  that  after  the  death  of  Sir  Thomas,  the  property  vested  in  the  plaintiff. 
In  his  bill  the  plaintiff  states  or  refers  to  a  settlement  executed  in  the  year 
1730,  upon  or  after  the  marriage  of  Sir  Edward  Gascoigne  with  Mary  Hun- 

(0)  2  V.  &  B.  361.  (h)  5  Bro.  P.  C.  569,  TomL  ed.  (e)  i  Sim.  349. 
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gate ;  and  he  charges  that  by  virtue  of  that  settlement,  and  from  evidence 
contained  in  its  recitals,  it  appears,  as  the  fact  was,  that  Sir  T.  Gascoigne  was 
interested  in  the  property  as  tenant  for  life  only,  and  that  upon  the  death  of 
Sir  Thomas,  the  whole  interest  vested  in  him,  the  plaintiff.  This  deed  of 
1730,  he  alleges  was  duly  registered  by  the  clerk  of  the  peace  of  the  county 
of  York,  where  the  lands  are  situated,  but  the  record  of  it  has  since  been 
abstracted  from  the  registry.  The  deed  itself,  or  some  copy,  or 
[^712]  *some  abstract  of  it,  is,  he  says,  in  the  possession  or  power  of  the 
defendant,  and  he  prays  discovery  of  its  contents  in  aid  of  an  ejects 
ment  which  is  now  depending  and  was  depending  at  the  time  of  filing  the  bill ; 
and  he  also  prays  that  the  defendant  in  that  ejectment  may  be  prevented  from 
setting  up  any  outstanding  terms,  or  in  the  alternative,  that  the  court  will  be 
pleased  to  declare  the  respective  interests  of  the  parties. 

To  this  bill,  the  defendant,  Richard  Oliver  Gascoigne,  has  pleaded,  that  in 
the  year  1766,  iand  before  that  time,  Sir  Thomas  Gascoigne  was  seised  in  fee 
tail  of  the  property  in  question  ;  that  he  afterwards  suffered  a  recovery,  the 
uses  of  which  were  declared  to  himself  in  fee  ;  and  that  he  devised  that  pro* 
perty  by  his  will  to  the  present  defendant. 

The  question  is  as  to  the  validity  and  sufficiency  of  the  plea.  In  this 
plea  the  defendant  states  a  title  inconsistent  with  and  subsequent  to  that 
which  is  set  up  by  the  plaintiff —  subsequent  I  mean  to  the  date  of  the  deed 
of  the  year  1790,  of  which  a  discovery  is  prayed.  He  entirely  passes  over 
the  title  of  the  plaintiff;  he  passes  over  all  consideration  with  respect  to  the 
deed  of  1730  ;  and  he  in  no  way  attempts  to  connect  his  own  title  with  that 
deed. 

Now,  I  am  of  opinion,  after  fully  considering  the  case,  that, — the  defendant 
relying  upon  that  subsequent  title,  not  connecting  it  in  any  way  with  the 
ground  of  the  title  upon  which  the  plaintiff  stands,  not  denying  that  title  or 
any  substantial  part  of  it,  not  denying  the  possession  of  the  deed  of  1730,  and 
not  denying  its  existence, — such  a  plea  cannot  be  sustained.  It  was  incum- 
bent upon  the  defendant  in  some  way  or  other  to  connect  his  own 
[•713]  with  the  plaintiff's  title  or  to  traverse  •the  grounds  of  that  title,  or 
some  substantial  part  of  it ; — to  deny  the  existence  of  the  deed  of 
1730 ;  or  if  he  did  not  do  so,  to  deny  at  least  that  the  deed  was  in  his  pos- 
session, and  that  he  had  any  knowledge  of  it  contents.  The  plea,  therefore, 
must  be  overruled. 
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PlTJNKETT  v.    CAVENDISH.(a) 

1824;  November  2. 

A  plaintifT,  claiming  as  heiress  at  law  of  L.,  who  had  devised  real  estate  to  various  penons  in  tail, 
reserving  the  ultimate  reversion  to  his  own  right  heirs,  alleged  by  her  bill,  that  the  several  estates 
tail  had  determined  by  failure  of  issue, — ^that  no  valid  recovery  had  been  suffered,  or  if  it  had,  that 
the  property  had  been  so  settled  that  she  was  entitled  as  right  heir  of  L., — ^and  that  so  it  would 
appear,  if  the  defendant  would  produce  the  deeds  creating  the  tenant  to  ih9  precipe,  and  leading 
or  declaring  the  uses  of  such  recovery :  a  plea,  which  set  forth  the  substance  of  the  deeds  making 
the  tenant  to  the  praeipe,  and  leading  the  uses  of  the  recovery  (under  which  uses  the  plaintiff  had 
no  title,)  and  of  the  recovery,  was  held  to  be  a  good  defence,  though  not  supported  by  any 
answer. 

The  bill  stated  that  Sir  William  Lowther,  by  his  will  dated  in  April,  1755, 
devised  certain  real  estates,  in  the  county  of  Lancaster,  to  the  Duke  of  Devon 
shire  and  the  Marquis  of  Hartington,  and  their  heirs,  to  the  use  of  the  testator's 
first  and  other  sons  successively  in  tail  male  :  remainder  to  the  use  of  Edward 
Wilson  and  Thomas  Wilson  for  a  term  of  200  years,  upon  certain  trusts  ;  re* 
mainder  to  the  use  of  Catherine  Lowther  for  life ;  remainder  to  the  use  of 
Lord  George  Cavendish  for  life  ;  remainder  to  trustees  to  preserve  contingent 
limitations,  and  then  to  Lord  George's  first  and  every  other  son  successively 
in  tail  male  ;  in  default  of  such  issue,  to  the  use  of  Lord  Frederick  Cavendish 
for  life  ;  with  remainder  to  trustees  to  preserve  contingent  limitations,  and  then 
to  Lord  Frederick's  first  and  other  sons  successively  in  tail  male  ;  in  default 
of  such  issue,  to  the  use  of  Lord  John  Cavendish,  and  the  heirs  male  of  his 
body  ;  and  in  default  of  such  issue,  to  the  testator's  own  right  heirs  : — 
that  the  testator  died  in  1756,  leaving  no  *issue : — that  in  1764,  [•714] 
Catherine  Lowther  died  : — that  Lord  George  Cavendish  died  in  1794, 
Lord  John  Cavendish,  in  1795,  and  Lord  Frederick  Cavendish,  in  1803,  all 
of  them  without  issue  : — that  Lord  John  Cavendish  made  a  will,  by  which  he 
devised,  among  other  things,  all  his  estates  in  the  counties  of  York,  Northamp 
ton,  and  Lancaster,  to  such  uses  as  Lord  Frederick  should  appoint,  and  in 
default  of  appointment,  to  Lord  Frederick  for  life,  with  remainder  to  Lord 
George  Henry  Cavendish  in  fee  : — and  that,  upon  the  death  of  Lord  F. 
Cavendish  in  1803,  the  ultimate  remainder  to  Sir  William  Lowther's  right 
heirs  look  effect ;  but  Lord  George  Henry  Cavendish  entered  into,  and  had 
remained  in  possession  of  the  estates  under  the  will  of  Lord  John  Cavendish. 
After  deducing  the  pedigree  of  the  plaintiff  as  heiress  of  Sir  William  Lowther, 
and  stating  that,  as  the  term  of  200  years,  though  the  trusts  of  it  were  satis- 
fied, was  still  subsisting,  she  could  not  assert  her  claim  at  law,  the  bill  con- 
tained the  following  allegation : — "  And  the  said  Lord  George  Henry  Caven- 
dish pretends  that  some  recovery  was  suffered  by  the  said  Lord  John  Cavendish 
as  tenant  in  tail  in  remainder  under  the  will  of  the  said  testator.  Sir  William 
Lowther ;  and  that  some  deed  was  executed  to  lead  or  to  declare  the  uses  of 

(a)  This  is  the  case  referred  to  at  page  709. 
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the  said  recovery;  and  that  the  said  Lord  John  Cavendish,  by  virtue  of  the 
said  recovery,  and  of  the  deed  leading  to  the  uses  thereof,  became  entitled 
unto  the  said  estates  as  tenant  in  fee  simple  in  remainder ;  and  that,  under  or 
by  virtue  of  the  aforesaid  will  of  the  said  Lord  John  Cavendish,  the  said  de- 
fendant, Lord  George  Henry  Cavendish,  became  absolutely  entitled  to  the  said 
estates  as  tenant  in  fee  simple  ;  the  contrary,  whereof  the  plaintiff  charges  to 
be  true,  and  that  no  good  or  valid  recovery  was  ever  suffered  of  the  said  es« 
tates :    and  if  it  were,  that  the  estates  were  so  settled,  that,  in  the  events 

which  have  happened,  the  plaintiff,  as  the  right  heir  of  the  said  Sir 
[715]    William  Lowlher,  is  entitled  thereto ;   •and  it  would  so  appear,  if  the 

said  Lord  George  Henry  Cavendish  would  set  forth  when  and  in  what 
courts  or  court  such  recoveries  or  recovery  of  the  said  estates  respectively 
were  suffered,  and  who  were  the  parties  thereto  respectively,  and  by  whom 
the  deeds  creating  the  tenants  or  tenant  to  the  prcecipe  were  respectively  ex- 
ecuted, and  who  were  the  parties  to  the  deeds  or  deed  leading  or  declaring 
the  uses  of  such  recoveries  or  recovery  respectively,  and  would  produce  all 
such  deeds ;  all  of  which  the  plaintiff  charges,  if  they  exist  at  all,  are  now  in 
possession  of  the  said  defendant.  Lord  George  Henry  Cavendish."  The 
prayer  was,  that  Lord  George  Henry  Cavendish  might  be  decreed  to  deliver 
up  possession  of  the  lands,  and  to  account  for  the  rents  and  profits ;  and  that 
the  defendants  might  be  restrained  from  setting  up  the  outstanding  term  in  bar 
to  any  proceeding  which  the  plaintiff  might  take  at  law. 

To  this  bill  Lord  George  Henry  Cavendish  pleaded,  that.  Lord  George 
Cavendish  being  so  seised  (as  tenant  for  life)  and  in  possession  of  the  said 
premises,  and  the  said  Lord  John  Cavendish  being  so  entitled  thereto  for  an 
estate  in  tail  male  in  remainder,  "  certain  indentures  of  lease  and  release, 
bearing  date  respectively  the  28th  and  29th  of  January,  1766,  were  duly  made 
and  executed  ;  that  is  to  say,  the  indentures  of  lease  bore  date  the  28th  of 
January,  1766,  and  was  made  and  executed  by  and  between  the  said  Lord 
George  Cavendish  and  Lord  John  Cavendish  of  the  one  part,  and  William 
Shaw  of  the  other  part ;  and  the  said  indenture  of  release  bore  date  the  29th 
of  January,  1766,  and  was  made  and  executed  by  and  between  the  said  Lord 
George  Cavendish  and  Lord  John  Cavendish  of  the  first  part,  William  Shaw  of 
the  second  part,  and  John  Heaton  of  the   ihird  part,  whereby  Lord   George 

Cavendish  and  Lord  John  Cavendish  did  grant,  bargain,  sell,  and 
[•716]    release  unto  WiUiam  Shaw,  all  and  every  •the  manors,  messuages, 

farms,  lands,  tenements,  rents,  and  other  hereditaments  whatsoever  of 
the  said  Sir  William  Lowther,  or  whereof  or  wherein  he  or  any  person  or 
persons,  in  trust  for  him  or  to  his  use,  had  any  estate  of  freehold  or  inheri- 
tance in  possession,  reversion,  remainder,  or  expectancy,  &c.,  situate  in  the 
county  of  Lancaster,  with  their  appurtenances,  to  hold  the  same  unto  the  said 
William  Shaw  and  his  assigns  for  the  joint  lives  of  the  said  Lord  George 
Cavendish  and  William  Shaw,  to  the  intent  that  the  said  William  Shaw 
might  be  tenant  of  the  freehold  of  the  said  premises,  in  order  that  one  or  more 
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common  recovery  or  recoveries  might  be  sufTered  thereof,  &c ,  and  it  was 
thereby  declared  that  the  said  common  recovery  or  recoveries  should   enure 
to   the  intent  and  purpose,  to   corroborate   and   confirm   the   term  of  200 
years  limited  by  the  said   will   of  Sir  William   Lowther;   and  after  the 
determination   thereof,   to  corroborate,  strengthen,   and  confirm  the  estate, 
which,   by  the  said  will,  stood  limited   to  the  said  Lord  George   Caven- 
dish for  his  life ;   with  remainder,  to  corroborate  the  estate  limited  by  the 
will,   to  trustees  to  preserve  contingent  remainders ;    with  remainder,  to 
corroborate   the   estates  limited  by   the   said  will   to   the  first    and   other 
sons  of  Lord  George   Cavendish  successively  in  tail  male ;  with  remain 
der,   to  corroborate   the   estate   limited   by  the  said  will  to  the  said  Lord 
Frederick  Cavendish  and  his  assigiis  for  his  life  ;  with  remainder,  to  corrobo- 
rate the  estate  limited  by  the  said  will  to  trustees  to  preserve  contingent  re- 
mainders ;  with  remainder,  to  corroborate  the  estates  limited  by  the  said 
will  to  the  first  and  other  sons  of  Lord  Frederick  Cavendish  successively  in 
tail  male ;  with  remainder  to  the  use  of  Lord  John  Cavendish,  and  the  heirs 
male  of  his  body  ;  with  remainder  to  the  use  of  the  survivor  of  Lord  George 
Cavendish,  Lord  Frederick  Cavendish^  and  Lord  John  Cavendish, 
his  heirs  and  assigns  forever: — that,  at  the  Lancaster  session  of  *a8-    [•TlTj 
sizes,  holden  on  Saturday,  the  29th  day  of  March,  in  the  sixth  year 
of  George  the  Third,  a  common  recovery  was  accordingly  duly  had  and  suf- 
fered of  the  said  premises,  in  the  duchy  court  of  Lancaster,  to  the  several 
uses  declared  in  and  by  the  said  indenture  of  release  herein  before  set  forth, 
in  which  recovery  the  said  John  Heaton  was  demandant,  the  said  William 
Shaw  tenant,  and  the  said  Lord  John  Cavendish  vouchee,  who  duly  vouched 
over  the  common  vouchee  :-^that  Lord  Frederick   Cavendish  survived  Lord 
George  Augustus  Cavendish  and  Lord  John  Cavendish,  and  thereupon,  under 
and  by  virtue  of  the  said  indentures  of  lease  and  release,  and  the  recovery 
suffered  in  pursuance  thereof  as  aforesaid,  became  and  was  seised  of  the  said 
premises  to  him  and  his  heirs  for  an  estate  of  inheritance  in  fee  simple,  and 
so  continued  until  the  time  of  his   death : — that  the   said   Lord   Frederick 
Cavendish  departed  this  life  in  the  year   1803  :— and   that  thereupon  this 
defendant,  under  and  by  virtue  of  a  title  duly  derived   from   the  said  Lord 
Frederick  Cavendish,  entered  into  possession  of  the  said  premises,  or  into  the 
receipt  of  the  rents  and  profits  thereof." 

Mr.  Home  and  Mr.  Munro^  for  the  plea. 

Mr.  Sugden  and  Mr.  Pemberton^  for  the  bill : — The  bill  alleges  that  no 
valid  recovery  was  suffered,  or  if  any  recovery  were  suffered,  that  the  estate 
was  so  settled,  that  in  the  events  which  have  happened,  the  title  is  in  the 
plaintiff,  and  that  so  it  would  appear,  if  the  plaintiff  would  produce  all  such 
deeds  as  are  therein  mentioned.  These  charges  ought  to  have  been  met  by 
an  answer.  How  can  a  plea  of  a  recovery  be  a  complete  answer  to  a 
case,  which  proceeds  upon  matter  dehors  the  recovery?  Every 
averment  in  the  plea  may  *be  true;  and  yet  the  estate  may  have  [*718] 
been  so  settled,  as  to  vest  the  title  in  the  plaintiff. 

Vol.  I  67 


719  CASES  IN  CHANCERY. 

1830.— Simond  v.  Hibbert. 

Mr.  Home  in  reply. 

The  VicE-CHANCBLLOR(a)  stated,  that  the  only  question  was,  whether  the 
present  case  came  within  the  rule,  tliat  where  there  are  collateral  allegations 
in  the  bill  sufficient  to  avoid  the  effect  of  the  matter  relied  upon  as  a  defence 
by  way  of  plea,  those  allegations  must  be  denied  by  answer,  in  order  to  make 
the  plea  an  effectual  defence  ;  that  here  the  charge  in  the  bill  was,  that,  if  any 
recovery  were  suffered,  the  estate  was  so  settled  that  the  plaintiff  was  entitled 
as  the  right  heir  of  Sir  William  Lowlher ;  that  the  plea  was  a  direct  denial 
of  that  averment,  for  it  set  forth  the  uses  of  the  recovery,  and  under  those 
uses  there  could  be  no  such  title  as  was  alleged  in  the  bill ;  and  that  it  was, 
therefore,  evident  that  the  matter  charged  in  the  bill,  to  which  the  plaintiff 
argued  an  answer  should  have  been  given,  was  not  collateral  to  the  matter 
pleaded. 

For  these  reasons  his  honor  allowed  the  plea.[l] 


[*719]  SiMOND  v.  Hibbert. 

1830 ;  January  25, 26 ;  Au^rust  3. 

Lien  established  against  the  produce  of  West  India  estatts  in  respect  of  supplies  furnished  to  the 
estates  upon  an  agreement  implied  from  the  course  of  dealing  and  conduct  of  the  parties. 

In  the  year  1794,  John  Tharp,  Esq.,  was  the  owner  of  considerable  estates 
and  plantations  in  the  island  of  Jamaica.  In  the  month  of  December,  in 
that  year,  Alexander  Campbell  a  nephew  of  Mr.  Tharp,  then  residing  with 
him  upon  one  of  his  estates  in  Jamaicii,  communicated  to  his  uncle  in  conver* 
sation,  his  intention  of  connecting  himself  in  business  with  some  house  of 
agency  at  New  York,  and  he  begged  to  know  how  far  he  might  expect  Mr. 
Tharp's  assistance  and  support,  should  such  a  connection  take  place.  In  re- 
ply, Mr.  Tharp  assured  him  that,  in  the  event  of  his  forming  the  connection 
contemplated,  he  (Mr.  Tharp)  would  send  an  order  to  that  house  for  all  the 
supplies  wanted  for  his  estates  in  Jamaica,  and  would  consign  to  it  in  return 
a  sufficient  quantity  of  rum,  the  produce  of  the  estates,  to  pay  for  the  sup* 
plies,  and  would  allow  upon  the  sales  the  usual  mercantile  commission. 
In  consequence  of  that  conversation  Campbell  went  to  New  York,  and,  in 
the  month  of  April,  1795,  was  admitted  a  partner  in  the  house  of  Simond 
&  Company.  Accordingly,  acting  uport  that  understanding,  Simond  &  Co. 
from  time  to  time  made  shipments  of  lumber  and  provisions  for  the  use  of 
Mr.  Tharp's  estates,  and  received  consignments  of  rum  for  sale  on  account  of 
Mr.  Tharp,  and  in  payment  of  their  shipments.    This  course  of  dealing  went 

(a)  Sir  John  Leach 

[1]  Vide  Deny9  v.  Locoek,  3  Myl.  &  Cr.  231.  FoUy  ▼.  HiU,  id.  476.  Harpending  y.  The  Dutch 
Church,  16  Peters,  4b7.  Bogardus  ▼.  Trinity  Church,  4  Paige,  178.  Chadwick  v.  Broadwood,  3 
Peav.  530.  TArtn^  v.  Edgar,  2  Sim.  &  Stu.  574.  Evtritt  v.  WatU,  3  Edw.  Ch.  Rep.  486.  Mard- 
man  v.  Ellames,  5  Sim.  640.      Crouch  y.  Hickin,  1  Keen,  ^91,  n.  1. 
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on  during  the  short  time  Mr.  Tharp  remained  in  Jamaica,  and  was  distinctly 
recognized  as  a  permanent  arrangement  in  several  letters  written  by  him  to 
Simond  &  Co. ;  and  after  he  quitted  the  island  it  was  continued  as  long 
as  he  lived,  with  his  sanction,  by  his  attorney,  Mr.  Green,  who  was  the 
manager  of  his  West  India  estates. 

*By  his  will  Mr.  Tharp  devised  his  estates  to  certain  trustees,  of  [*720j 
whom  Green  and  another  lived  in  Jamaica,  and  the  rest  were  lesi* 
dent  in  England,  upon  trust  to  manage  and  cultivate  the  same  to  the  best 
advantage,  and  after  payment  of  all  charges  and  expense's,  to  apply  the  profits 
and  produce  thereof  in  manner  therein  mentioned,  till  the  testator's  grandson, 
then  an  infant  of  tender  years,  should  attain  the  age  of  twenty-four.  And  he 
further  directed  that,  in  order  to  relieve  his  trustees  from  the  trouble  and  re- 
sponsibility of  keeping  long  and  voluminous  accounts,  an  amicable  suit  should 
be  instituted  in  Jamaica,  for  the  purpose  of  annually  passing  the  accounts  of 
the  persons  who  were  employed  in  managing  the  estates.  Upon  Mr.  Tharp's 
death  which  happened  in  1805,  Mr.  Green  with  the  approbation  of  the 
other  trustees,  entered  into  the  possession  and  management  of  the  plantations, 
and  carried  on  the  cultivation  of  them  agreeable  to  the  trusts  of  the  will. 
Under  his  management,  exactly  the  same  course  of  dealing  continued  be- 
tween him  and  Simond  &  Co.,  which  had  existed  in  the  testator's  lifetime ; 
shipments  of  lumber  and  provisions  being  made  for  the  use  of  the  Jamaica 
estates,  on  the  one  hand,  and  consignments  of  rum  in  payment  of  them  being 
sent  to  New  York,  on  the  other.  The  invoices,  accounts  of  sales,  and  ac- 
counts current  transmitted  by  the  New  York  house  to  the  manager  in  Jamaica, 
relative  to  these  transactions,  were  uniformly  headed,  "  On  the  account  and 
risk  of  and  in  account  with  the  estate  of  J.  Tharp,  Esq.,  deceased  ;"  while 
certain  other  transactions,  which  took  place  during  the  same  period  between 
that  house  and  Green  in  his  private  capacity,  were,  in  their  books,  kept 
distinct  from  the  former,  and  were  charged  to  Green's  individual  account 
only. 

Under  the  decree   made  in  the  amicable  suit,  instituted   in   the 
name  of  the  infant  cestui  que  ^rus^  against  the  ^trustees,  the  accounts    [**721] 
between  Green  and  the  estate  were  annually  examined  and  passed ; 
and  in  those  accounts  Green  claimed  and  was  allowed  payments  on  account  of 
a  considerable  portion  though  not  the  whole  of  the  shipments  made  by  the 
plaintiff's  house  for  the  use  of  the  estate.     The   accounts  between  Simond 
&  Co.  and  the  estate  were  balanced  and  settled  down   to  the  year   1808, 
but  the  dealings  continued  till  the  end  of  the  year  181 1,  at  which  time  a  con- 
siderable  balance  was  due   to  Simond  6c   Co.     Green  shortly   afterwards 
died   insolvent ;   and   the   war    then  .breaking  out  between    this    country 
and  the   United   States,   Simond  &   Co.,  who   were  alien  enemies,   were 
unable  to  prosecute  their  claim  in  the  English  courts  against  the  trustees  at 
home. 

The  present  bill  was  subsequently  filed  by  the  plaintiff,  as  the  surviving 
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representative  of  the  house  of  Simond  &•  Co.,  against  the  trustees  in  England 
for  the  purpose  of  establishing  a  lien  upon  the  produce  of  the  estate,  which 
had  been  consigned  to  this  country  and  sold,  and  the  proceeds  paid  into  court, 
in  a  suit  for  administering  the  trusts  of  the  will.  The  prayer  was,  that  an 
account  might  be  taken  of  the  plaintiff's  debt,  and  that  the  amount  found 
due  might  be  paid  out  of  the  fund  in  court  upon  which  the  lien  was  claimed. 

By  the  order  made  at  the  original  hearing  the  master  was  directed  to  in- 
quire and  state  whether,  in  respect  of  the  supplies  furnished  by  the  plaintiff's 
house  for  the  use  of  the  estate,  for  which  credit  had  been  allowed  in  the  ac- 
counts between  the  estate  and  the  laie  William  Green,  the  plaintiff  was  entitled 
to  claim  payment  from  the  estate  ;  and  also  whether,  in  respect  of  such  sup- 
plies furnished  during  the  life  of  Green,  for  which  no  credit  had  been 
[*722]  allowed  to  Green  in  those  accounts,  the  plaintiff  *was  in  like  manner 
entitled  to  claim  payment  from  the  estate.  The  master  having  found 
that  the  estate  was  still  liable  to  the  plaintiff  in  respect  of  both  descriptions 
of  supplies,  the  trustees  excepted  generdlly  to  his  report ;  and  the  exception 
having  been  overruled  by  the  Vice-Chancellor,  Sir  J.  Leach,  they  now  ap- 
pealed from  that  decision. 

Mr.  Homey  Mr.  Fepys,  and  Mr.  S.  Culletiy  for  the  plaintiff,  admitted  that 
the  doctrine  of  implied  lien  for  stores  furnished  to  West  India  estates  had 
been  considerably  narrowed  by  the  decision  in  Scott  v.  Nesbitt  ;(o)  but  they 
relied  in  this  particular  case  upon  the  nature  of  the  contract,  explained 
and  confirmed  as  it  had  been  by  the  long  course  of  subsequent  dealings  be- 
tween the  parties.  Those  dealings,  commencing  in  Mr.  Tharp's  lifetime, 
and  continued  upon  precisely  the  same  footing  after  his  death,  were  carried 
on  by  the  plaintiff's  house,  solely  on  the  faith  of  a  credit  given  to  the  estate. 
Neither  the  trustees  as  a  body,  nor  the  managei  Mr.  Green,  were  separately 
or  personally  debited.  The  supplies  were  uniformly  entered  and  charged 
in  the  invoices  and  accounts  as  advances  made  to  the  estate  itself,  and 
upon  the  security  of  its  returns.  If  the  trustees  had  done  their  duly,  and 
investigated  the  accounts  of  their  representative  Green,  who  was  himself 
one  of  their  number,  they  must  have  discovered  how  the  fact  stood  ;  and 
Simond  &  Co.,  were  not  to  suffer,  because  these  gentlemen  had  allowed 
themselves  to  be  duped  by  the  knavery  of  their  agent  in  Jamaica.  The 
report  found  that  considerable  shipments  of  lumber  and  provisions,  of  which 
the  estates  had  reaped  the  benefit,  still  remained  unpaid ;  and  that  a  large 
balance  in  respect  of  them  was  due  to  the  plaintiff.  The  fund  in 
[•723]  court  consisted  in  part  of  the  proceeds  of  consignments  •of  rum, 
produced  by  means  of  those  very  shipments  ;  without  which,  indeed, 
the  cultivation  of  the  estate  could  not  have  been  carried  on  ;  and  it  was  only 
equitable,  that  that  fund  should  be  held  liable  for  the  balance.  A  West  India 
plantation  resembled  a  manufactory  or  a  mining  concern,  upon  the  stock  and 


(a)  14  Vef.  438. 
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produce  of  which  the  parties  furnishing  the  supplies  necessary  for  working 
it,  might  either  by  usage  or  agreement  retain  a  lien  for  their  reimbursement. 
The  settlement  of  accounts  between  Green  and  the  trustees,  under  the  decree 
of  the  court  of  chancery  in  Jamaica,  and  in  which  the  former  had  been 
allowed  credit  for  payments  in  respect  of  the  supplies  in  question,  although, 
in  point  of  fact,  he  had  never  paid  for  them,  could  not  prejudice  the  rights  of 
the  plaintiff's  firm,  which  was  no  party  to  the  suit,  and  had  no  notice  either 
actual  or  constructive,  of  the  pioceedings  :  still  less  could  such  a  settlement 
affect  that  portion  of  the  demand,  for  which  Green  had  not  sought  to  make 
the  estate  his  debtor,  and  which  had  never  been  included  in  his  accounts. 
The  circumstance  that,  in  his  private  transactions  with  the  house  at  New 
York,  Green  was  separately  charged  as  a  personal  debtor  only,  was  strong 
evidence  to  show  that  the  other  dealings  proceeded  throughout  upon  a  com- 
mon understanding,  that  they  were  all  carried  on  not  upon  the  credit  of  the  trus- 
tees, but  the  security  of  the  estate  itself.  If  a  merchant,  upon  the  faith  of 
the  consignments  being  sent  to  him,  shipped  stores  to  a  West  India  planta- 
tion, and  the  owner,  notwithstanding,  chose  rather  to  remit  them  to  another, 
the  court  would  interfere  by  injunction ;  Banbury  v.  Wintet\{a)  The  con- 
tract here  was  to  send  so  much  rum  as  would  be  sufScient  to  cover 
the  value  of  the  shipments,  and  not  a  •specific  value  ;  but  that  could  (*724] 
not  vary  the  principle,  though  it  might  render  its  application  less  easy. 

The  Solicitor  General^  Mr.  Pemberton^  and  Mr.  Rolfe,  contra  : — It  is  ad- 
mitted that  no  peculiar  usage  exists  in  the  West  Indies,  which  of  itself 
creates  a  lien  upon  these  estates  or  their  produce  ;  and  that  no  charge  in 
favor  of  the  claim  has  been  imposed  by  the  testator*&  will ;  but  reliance  is 
placed  upon  an  implied  agreement,  and  upon  the  course  of  dealing.  There 
is  no  evidence,  however,  of  agreement  with  the  trustees  either  express 
or  implied ;  and  if  theire  were,  the  agreement  would  be  ultra  vires  of  the 
trustees,  and  therefore,  inoperative.  Green,  by  the  will,  had  no  power  to 
mortgage,  even  for  the  working  of  the  estate ;  of  course  be  could  not  efifect 
the  same  thing  indirectly  by  creating  an  equitable  lien  on  the  property.  This 
court  recognizes  no  such  lien,  unless  in  the  single  instance  of  the  vendor  of 
an  estate  before  he  receives  his  purchase  money.  Even  if  Green  had  been 
competent  to  bind  the  estate  and  his  co-trustees,  by  acts  which  go  beyond 
the  objects  of  the  trust,  still  there  is  no  evidence  of  any  contract  on  his  part ; 
and,  if  it  had  been  otherwise,  his  contract  could  only  affect  the  testator's 
assets  to  the  extent  to  which,  as  truslee  and  manager  under  Mr.  Tharp's 
will,  he  was  authorized  to  iitcur  expenditure  in  the  cultivation  and  improve- 
ment of  the  estates,  on  behalf  of  the  persons  beneficially  interested ;  Ex 
parte  GarlandSJb)  After  Mr.  Tharp's  death,  the  dealings,  whatever  were 
their  nature,  were  carried  on  with  Green  alone  in  his  individual  character, 
and  were  not  communicated  to  the  trustees  in  England.    A  creditor  cannot 

(a)  IJ.  &  W.  255.  (6)  10  Ve«.  110. 
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be  allowed,  for  the  purpose  of  bettering   his  security,  to  pass  by  his 
[*^725]    principal  debtor  and  to  establish  his  Menaand  upon  a  fund  to  which 

that  debtor  may,  as  a  trustee,  be  himself  entitled  to  resort  for  his 
own  reimbursement ;  Worrall  v.  Harford.(a)  The  notion  of  a  lien  upon 
future  crops,  to  secure  the  payment  of  shipments  of  stores  previously  made, 
is  quite  new,  and  extremely  dangerous  in  principle..  As  well  might  it  be 
alleged  that  a  slopseller  in  town,  who  contracts*  to  furnish  clothing  to  the 
laborers  of  a  farmer  in  the  country,  could  acquire  by  the  course  of  dealing 
an  equitable  lien  upon  the  crops  or  the  cattle  produced  upon  the  farm,  and 
sent  for  sale  to  the  London  markets.  In  the  present  case  the  accounts  be- 
tween the  trustees  and  their  agent  have  been  long  since  settled,  and  a  part 
of  the  supplies  for  which  payment  is  now  sought  has  been  already  paid  for, 
out  of  the  funds  in  their  hands  ;  to  that  extent  at  lest  the  estate,  having  once 
borne  its  burden,  must  now  be  held  to  be  discharged ;  Anon.{b) 


August  3. — The  Lord  Chancellor  : — When  this  question  came  origi- 
nally before  the  court,  it  was  apparently  of  a  very  complicated  nature,  and  a 
reference  was  therefore  directed  to  the  master,  by  which  the  facts  have  been 
disentangled,  and  it  now  appears  to  be  an  extremely  plain  case. 

In  the  year  1795,  Mr.  Tharp,  the  owner  of  estates  in  the  island  of  Jamai- 
ca, had  a  nephew  of  the  name  of  Campbell,  who  was  desirous  of  entering 
into  partnership  with  the  firm  of  Simond  &  Co.  at  New  York,  of 
[*726]  which  *firm  the  plaintiff  Simond  is  the  surviving  representative  ;  and 
it  was  then  agreed  by  Mr.  Tharp,  that  if  the  proposed  partnership 
should  be  carried  into  effect,  his  estates  in  Jamaica  should  be  supplied  with 
provisions  and  lumber  by  the  house  at  New  York,  and  that  he  in  return 
should  pay  for  those  supplies  by  shipments  of  rum  to  be  sent  from  his 
estates,  consigned  to  the  New  York  house.  Certain  stipulations  were  also 
made  with  respect  to  freight  and  commission.  The  partnership  took  effect, 
and  the  agreement  was  acted  upon  accordingly. 

This  arrangement  was  entered  into  in  1795,  and  Mr.  Tharp  soon  after- 
wards left  Jamaica,  and  came  to  England,  where  he  resided  till  his  death  in 
1805.  During  the  whole  of  the  intermediate  period,  his  estates  were  mana- 
ged by  a  person  of  the  name  of  Green ;  and,  under  Mr.  Green's  manage- 
ment, the  transactions  with  the  bouse  at  New  York  continued  to  be  conduct- 
ed upon  the  footing  of  the  original  arrangement.  Mr.  Tharp,  by  his  will, 
devised  his  West  India  estates  to  trustees  for  the  benefit  of  his  infant  grand 
son.  Two  of  the  trustees  who  acted  in  the  trust  resided  in  Jamaica,  and 
two  others  who  also  acted,  and  of  whom  the  defendant  Hibbert  was  one, 
were  resident  in  England.    William  Green,  who  superintended  the  West 

(a)  8  Vm.  4. 

(6)  S«U(.  153.  Juxm  y.  Brian,  P.  Ch.  143.  Mutehinton  t.  Mascareen,  2  B.  &  B.  49.  Oldfield 
v.  OldJUld,  1  Vera.  336,  Harrimm  y.  Cage,  Q  Vera.  85,  and  n.  1  P.  Wms.  518.  3  Vm.  sen. 
603.  5  Vei.  736. 
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India  estates,  was  appointed  of  one  those  trustees,  and  he  remained  in  the  man- 
agement of  the  estates  long  after  the  decease  of  Mr.  Tharp.  Subsequently 
to  Mr.  Tharp's  death,  the  dealings  with  the  house  of  Simond  &  Co.  were 
carried  on  upon  the  same  fooling  as  they  had  been  during  his  lifetime.  The 
accounts  rendered  by  Simond  &  Co.  were  entitled  in  this  way,  '*  on  the  risk 
and  account  of  the  estate  of  the  late  J.  Tharp,  Esq."  Mr.  Green,  besides 
bad  separate  transactions  with  the  house,  in  which  he  was  debited  in  the  or- 
dinary way,  being  personally  charged  as  a  debtor  to  Simond  &  Co. 

•This  was  the  mode  in  which  the  business  continued  to  be  conduct-  [*727] 
ed.  Supplies  were  furnished  till  the  year  1811,  and  the  accounts 
were  made  up  to  the  month  of  Decembei,  in  that  year  ;  the  shipments  of  pro- 
yisions  and  lumber  being  entered  on  the  one  side  of  the  account,  and  the  con- 
signments of  rum  on  the  other.  At  that  period  the  war  broke  out  between 
this  country  and  the  United  Stales  of  America,  and  a  considerable  balance 
on  the  foot  of  this  account,  was  then  due  to  Simond  &  Co.  About  the  year 
1816  or  1817  this  suit  was  instituted  to  recover  ihal  balance,  and  praying  that 
the  debt,  when  ascertained,  might  be  paid  out  of  the  proceeds  of  the  con- 
signments, or,  what  amounted  to  the  same  thing,  out  of  the  funds  in  court 

When  the  cause  came  on,  a  reference  was  directed  to  the  master  to 
make  two  inquiries :  first,  whether  ;he  estate  was  liable  in  respect  of 
shipments  of  lumber  and  provisions,  where  no  credit  had  been  given  for 
them  in  the  accounts  between  Mr.  Green  and  the  estates ;  and,  secondly 
whether  the  estate  was  so  liable,  where  such  credit  had  been  taken. 
The  master  has  found  tliat  the  estate  is  liable  in  both  respects, — in  re- 
spect both  of  ttie  lumber  and  provisions,  for  which  credit  had  been  taken, 
and  of  those  for  which  credit  had  not  been  taken,  in  the  accounis  between  Mr. 
Green  and  the  trustees.  To  this  report  the  defendant  has  excepted  generally 
and  the  exception  comes  on  with  the  further  directions.  The  main  question, 
however,  is  on  the  exception ;  and  it  appears  to  me  thit  this  turns  entirely  on 
the  nature  of  the  contract,  and  of  the  credit  given  between  the  parties.  In  the 
first  instance,  the  agreement  was,  that  the  lumber  and  provisions  should  be 
supplied  by  the  house  at  New  York,  and  that  the  shipments  should  be  paid 
for  by  the  rum — the  produce  of  the  specific  estates.  After  Mr. 
Tharp's  deatli,  the  transactions  were  carried  on  upon  *the  same  foot-  [^728] 
ing.  Mr.  Green  was  not  personally  debited,  but  the  consignments 
were  made  on  the  account  and  at  the  risk  of  the  estates  :  the  accounts  were 
headed  in  the  same  way  ;  they  were  "  Louis  Simond  &  Co.  in  account  with 
the  estates  of  John  l*harp,  Esq.,"  and  all  the  circumstances  lead  me  to  be- 
lieve that  it  never  was  intended  that  a  personal  credit  should  be  given  to 
Green  or  the  other  trustees  ;  but  that  they  and  all  parties  looked  to  the  es* 
tatet ;  and  thai  it  was  a  credit  given  to  them  in  respect  of  the  estates.  It 
appears  to  me,  therefore,  that  the  conclusion  at  which  the  master  has  arrived 
was  perfectly  correct,  and  that  no  distinction  can  be  made  in  this  respect  be- 
tween the  one  account  and  the  other ;  for,  whatever  settlement  was  made  be« 
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tween  Mr.  Green  and  the  trustees,  or  Mr.  Green  and  the  estates,  that  cannot 
affect  the  rights  of  Simond  &  Co.  who  were  not  parties  or  privy  to  any 
such  settlement. 

Upon  these  grounds,  I  am  of  opinion  with  the  master,  that  the  estate  was 
liable  to  pay  the  balance  due,  and  that  the  trustees  are  consequently  bound  to 
pay  it  out  of  the  proceeds  in  their  hands,  or,  what  comes  to  the  same  thing, 
out  of  the  mon^  now  in  court.  The  exception  must,  therefore,  be  over- 
ruled. 


[•729]  •Thomas  v.  Montgomery. 

1829 ;  December.     1830 ;  January,  August  5. 

Where  the  existence  and  amount  of  a  testator's  debts  are  contingent,  and  depend  upon  the  result  of 
legal  proceedings  before  a  foreign  tribunal,  which  are  not  likely  to  be  speedily  settled,  the  court 
in  administering  his  assets  will  not  be  induced  by  that  circumstance  to  direct  an  appropriation  of 
the  fund  in  court  to  answer  pecuniary  legacies,  subject  to  such  demands  as  crediiora  may  STentn- 
ally  establish. 

If  in  a  suit  to  administer  a  testator's  assets,  it  clearly  appears  that  a  surplus  will  remain  after  dis- 
charging all  his  debts  and  liabilities,  although  the  exact  amount  of  the  surplus  cannot  be  ascer- 
tained for  a  considerable  time,  the  court  w&I  by  anticipation  direct  proportional  payments  to  bo 
made  to  pecuniary  legatees,  as  far  as  that  can  be  done  with  safety  to  the  creditors. 

Principles  on  which  such  anticipated  payments  are  to  be  applied  in  reduction  of  the  claims  of  the 
legatees. 

The  late  Duke  of  Queensbury  died  in  the  month  of  December,  1810,  pos- 
sessed of  a  very  large  personal  estate,  which  consisted  principally  of  money 
in  the  public  funds.  By  his  will  he  bequeathed  pecuniary  legacies  and  an- 
nuities to  a  great  number  of  persons,  and  he  gave  the  residue  of  his  estate  and 
effects,  to  be  equally  divided  between  two  of  the  children  of  the  present 
Marchioness  of  Hertford.  Shortly  after  his  decease,  a  bill  was  filed  by  some 
of  the  pecuniary  legatees  against  the  executors,  for  the  administration  of  his 
personal  estate,  and,  in  May,  1811,  a  decree  directing  the  usual  accounts  was 
pronounced  in  that  suit. 

Upon  going  into  the  master's  office  it  was  discovered^  that  although  the 
English  debts  of  the  testator,  when  compared  with  his  assets,  were  extremely 
inconsiderable,  and  might  be  paid  off  without  delay  ;  yet  in  order  to  have  the 
fund  clear,  so  as  to  be  distributable  among  the  legatees,  it  would  be  necessary 
to  await  the  result  of  certain  legal  proceedings  then  pending  in  the  Scotch  courts. 
These  were  proceedings  instituted  by  persons  interested  as  remaindermen  in 
the  entailed  estates  of  the  Duke  of  Queensbury  in  Scotland,  for  the  purpose  of 
setting  aside  a  great  number  of  leases  granted  by  the  Duke  in  contravention, 
as  it  was  alleged,  of  his  powers  under  the  entail ;  and  as  the  tenants 
[^730]  who  had  purchased,  *and  who  held  under  the  leases  in  question, 
would,  in  case  of  eviction,  have  claims  for  compensation  to  a  large 
amount  against  the  Duke's  personal  estate,  and,  as  the  adjustment  of  those  claims 
themselves  could  only  be  effected  after  a  long  course  of  litigation,  it  became 
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obvious  that  the  distribution  of  the  assets  among  the  legatees  must  be  post- 
poned to  an  indefinite  and  probably  a  remote  period. 

Under  these  circumstances,  the  particular  legatees,  in  the  month  of  June, 
1814,  presented  a  petition  to  Lord  Eldon,  wherein  they  submitted,  that  in 
consideration  of  the  peculiarity  of  the  case  and  the  magnitude  of  the  fund  in 
court,  the  legacies  and  annuities  ought  to  be  set  apart  separately  in  stock, 
subject  to  the  claims  against  the  estate,  so  that  the  legatees  might  get  their 
legacies  and  the  interest  due  upon  them,  in  stock  at  its  then  price,  and  have 
the  benefit  of  further  accumulations :  they  therefore  prayed  that  so  much  of 
the  fund  in  court  as  would  be  sufficient  to  answer  the  legacies,  and  interest, 
and  arrears  of  annuities,  might  be  set  apart  and  apportioned  among  the  lega- 
tees and  annuitants,  subject  nevertheless  to  the  claims  mentioned  in  the 
master's  report,  as  being  then  depending  in  Scotland. 

Upon  this  petition,  his  Lordship  ordered  that  the  master  should  proceed 
upon  the  inquiries  directed  by  the  previous  orders,  and  that  the  rest  of  the  pe« 
tition  should  stand  over. 

Various  other  proceedings  were  afterwards  had  in  the  cause.     The  suits 
upon  which  the  extent  and  validity  of  the  debts  in  Scotland  depended,  were 
brought  to  adjudication  in  the  court  of  session,  or  by  appeal  in  the  house  of 
lords,  and  were  finally  determined.    The  amount  of  the  debts  them- 
selves was  gradually  •ascertained,  and  many  of  them  were  paid  ofi"   [•731] 
or  abandoned.  And  as  it  became  evident  that  the  surplus,  after  satisfy- 
ing all  the  remaining  claims,  supposing  these  to  be  established  in  full,  would 
still  be  considerable,  though  their  exact  amount  could  not  be  known  with 
certainty,  payments  on  account  were  from  time  to  time  niade  to  the  particular 
legatees  without  prejudice  to  the  question  of  appropriation  raised  by  their 
previous  petition,  until  in  the  end,  the  whole  of  what  remained  due  to  them 
in  respect  of  their  legacies,  both  for  principal  and  interest,  was  discharged. 
The  general  nature  of  the  proceedings,  and  the  mode  in  which  the  successive  , 
payments  to  the  legatees  were  directed  to  be  applied,  are  clearly  stated  in  the 
judgment  of  the  Lord  Chancellor. 

In  the  month  of  August,  1S29,  the  master  reported,  that  after  providing 
amply  for  all  the  contingent  claims  which  were  then  outstanding,  there  would 
still  remain  in  court  an  available  balance  of  nearly  350,000/.  3  per  cent,  bank 
annuities.  The  residuary  legatees  thereupon  petitioned,  that  a  portion  of 
this  balance  might  be  transferred  to  them,  leaving,  however,  a  sufficient  fund 
to  satisfy  the  utmost  possible  amount  of  the  unliquidated  claims.  The  par- 
ticular legatees  at  the  same  time  presented  a  counter  petition,  praying  that 
such  transfer  might  be  stayed  ;  that  the  question  of  appropriation  which  had 
stood  over  since  June,  1814,  might  be  again  taken  into  consideration;  that 
the  master  might  ascertain  the  amount  of  the  several  legacies,  and  the  arrears 
of  the  annuities  as  they  from  time  to  time  accrued  due,  and  might  take  an  ac- 
count of  the  dividends  which  from  time  to  time  accrued  due  on  so  much  of  the 
capital  stock  standing  to  the  credit  of  the  cause,  as  was  applicable  to  pay  and 
satisfy  such  legacies  and  arrears  of  annuities,  and  of  the  accumulation 
Vol.  L  58 
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[*732]  thereof,  in  such  manner  as  if  the  same  had  been  set  apart  and  •appro- 
priated, and  allowed  to  accumulate  for  their  benefit ;  that  the 
petitioners  might,  in  addition  to  the  principal  of  their  legacies  and  interest 
at  4  per  cent.,  and  the  arrears  of  the  annuities,  receive  their  respective  prp- 
porlions  of  the  said  interest,  dividends,  and  accumulations  ;  that  the  sum  re- 
ported to  be  a  clear  fund,  after  providing  for  the  claims  then  unsettled,  might 
be  applied  towards  payment  of  what  should  be  found  due  to  the  petitioners 
on  such  account,  and  that  the  deficiency,  if  any,  should  be  made  good  out  of 
the  reserved  fund,  in  the  event  of  its  proving  more  than  suflicient  to  satisfy 
the  outstanding  demands,  and  that  with  that  view,  and  subject  to  that  charge, 
an  appropriation  and  apportionment  of  the  reserved  fund  might  be  made  for 
the  benefit  of  the  particular  legatees. 

The  two  petitions  were  brought  on  together,  when  the  question  which  they 
raised  was  elaborately  argued  before  the  Lord  Chancellor. 

Mr.  Pepys,  Mr.  Bickersteth,  Mr  Rose,  Mr.  Roupell,  and  Mr.  Boteler,  for 
the  particular  legatees  contended,  at  great  length,  in  favor  af  the  appropriation, 
on  the  ground  of  its  expediency  and  justice ;  ihey  also  relied  on  certain  ex- 
pressions, which  fell  from  Lord  Eldon,  when  the  application  was  originally 
discussed  before  his  Lordship.  The  only  case  cited  was  The  King  v.  Afain- 
waringy{a)  in  the  exchequer. 

The  Solicitor  General,  Mr.  Home,  Mr.  Treslove,  Mr.  Knight,  and  Mr. 
Lynch,  for  the  residuary  legatees,  opposed  the  application. 

[*733]  August  5.— The  Lord  Chancellor  :— This  is  a  question  with  re- 
spect  to  the  appropriation  of  a  fund  under  the  will  of  the  late  Duke  of 
Queensberry.  The  testator  died  in  the  month  of  December,  1810  ;  and  his 
English  debts  amounted  to  a  very  inconsiderable  sum,  to  between  8000/.  and 
9000Z.  only.  The  legacies  given  by  his  will  amounted  to  between  600,000/. 
and  700,000/.,  and  the  funds,  in  personal  property,  as  far  as  it  is  necessary  to 
consider  it,  amounted  to  upwards  of  1,300,000/.  in  the  three  per  cents.  If 
this  had  been  the  whole  state  of  the  personal  property,  of  course  the  affairs  of 
the  estate  might  have  been  immediately  wound  up.  But  there  were  certain 
claims  upon  the  fund,  arising  out  of  leases  which  the  Duke  of  Queens- 
berry  had  granted  of  his  Scotch  estates,— claims  for  compensation  preferred 
by  the  Duke  of  Buccleuch  and  the  Earl  of  Wemyss,  as  well  as  by  the  tenants 
of  the  estates.  The  leases,  it  was  supposed,  had  been  granted  in  contraven- 
tion  of  the  powers  of  the  Duke  of  Queensberry  ;  and  until  those  claims  were 
settled,  the  amount  of  the  funds  that  would  be  eventually  applicable  to  the 
payment  of  the  particular  legatees,  was,  of  course,  uncertain. 

In  the  month  of  June,  1814,  a  petition  was  presented  to  the  late  Lord 
Chancellor,  Lord  Eldon,  on  the  part  of  the  particular  legatees,  the  prayer  of 
which  was,  that  an  estimate  might  be  taken  of  the  sums  that  were  at  that  time 

(a)  2  Price,  67,  and,  under  the  name  of  WaZiv.  Attorney  General,  11  Price,  643. 
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due  to  the  particular  legatees,  for  principal  and  interest ;  that  an  apportion- 
ment might  be  made  of  the  funds,  and  that  the  sums  then  estimated  to  belong 
to  the  several  particular  legatees  might  be  carried  over  to  their  separate  ac- 
counts, subject  always  to  the  eventual  liabilities  arising  out  of  the  proceedings 
then  depending  in  Scotland.  When  that  petition  came  on  to  be  heard 
in  the  year  1814,  Lord  Eldon  refused,  or  rather  declined  to  *make  [*734] 
any  order  upon  it ;  and  the  application  was  never  renewed  during  the 
time  his  Lordship  was  in  office. 

It  was,  however,  suggested  at  the  bar,  and  it  appeared  also  from  the  papers, 
that  when  the  application  came  on,  the  Lord  Chancellor  stated  that  he  consid- 
ered the  claim  to  be  just.  Whether  or  not  such  an  expression  did  fall  from 
his  Lordship,  I  have  now  no  means  of  ascertaining  with  accuracy.  Some  time 
afterwards,  I  think  in  the  year  1817,  in  consequence  of  a  reference  to  the 
master,  it  was  ascertained,  that  the  amount  of  the  Scotch  claims  I  have  ad- 
verted to  would  not  exceed  the  sum  of  565,573/.  It  was  obvious,  therefore, 
that  there  would  be  a  very  large  surplus.  This  favorable  situation  of  the 
funds  encouraged  the  legatees  to  make  a  special  application  to  Lord  Eldon  ; 
and  the  result  of  their  application  was  a  declaration  of  his  Lordship's  opinion, 
that  he  might,  with  safety  to  all  parties,  and  without  endangering  the  Scotch 
claims,  direct  one-fourth  of  the  amount  of  the  legacies  to  be  paid,  calculating 
interest  upon  them  up  to  that  time ;  and  an  order  was  accordingly  made  to 
that  effect. 

Afterwards,  in  tiie  year  1823,  a  report  was  made  by  the  master  that,  after 
satisfying  the  Scotch  claims,  in  case  they  should  be  eventually  established, 
there  would  still  be  a  clear  fund,  amounting  to  between  400,000/.  and 
500,000/.,  applicable  to  the  claims  of  the  legatees.  In  consequence  of  this 
report,  an  order  was  made  for^the  division  of  that  sum  among  the  legatees  ; 
and  the  distribution  was  directed  to  proceed  upon  this  principle  :  it  was 
considered  that  the  former  payment  should  be  applied,  in  the  first  instance,  in 
satisfaction  of  the  interest,  as  it  existed  at  that  time ;  that  the  surplus  should 
be  appropriated  to  the  discharge  of  so  much  of  the  principal  as  it 
would  satisfy ;[ I]  that  interest  should  next  be  •calculated  upon  the  [•735] 
remainder  of  the  principal ;  and  that  the  sum  which  was  now  to  be 
applied  should  *be  appropriated  to  the  payment  of  the  new  interest  accrued 
on  the  undischarged  principal,  and  any  surplus  that  might  remain  was  then  to 
be  applied  in  liquidation  of  so  much  of  the  principal  as  that  surplus  would  be 
equal  to  satisfy. (a) 

In  April,  1827,  the  master,  in  like  manner,  again  reported  that  there  was  a 
clear  sum  of  360,000/.  applicable  to  the  payment  of  the  legatees.  And  an 
order  was  thereupon  made  by  the  Yice-Chancellor,  in  the  month  of  June  in 

(a)  This  mode  of  applying  the  payments  made  to  the  pecuniary  legatees  on  account  of  their  leg- 
acies was  afterwards  brought  into  discussion  upon  exceptions  to  the  master's  report,  when  its  pro- 
priety was  confirmed  by  the  judgment  of  the  Vice-Chancellor.    2  Sim.  348. 
[1 J  Vide  Campbell  v.  Groham,  ante,  453,  465,  and  note  ibid 
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that  year,  directing  a  second  division  of  that  fund  to  be  carried  into  effect  upon 
similar  principles  with  the  former. 

In  the  month  of  January,  1828,  another  report  was.  made  by  the  master, 
staling  that  there  was  a  clear  fund  of  226,000/.  applicable  te  the  payment  of 
the  balance  due  to  the  pecuniary  legatees.  The  balance  then  due  for  princi- 
pal and  interest  did  not  amount  to  that  sum,  and  the  court  ordered  so  much  of 
the  fund  to  be  distributed,  according  to  the  principles  already  explained,  as 
would  be  equal  to  the  discharge  of  the  balance.  The  result,  therefore,  of  the 
process  has  been  this : — as  soon  as  the  court  ascertained  that  there  was  a 
surplus  which  might  with  perfect  security  be  resorted  to,  that  surplus  was 
directed  to  be  applied  in  discharge  of  the  existing  interest,  and  what  remained, 
after  the  discharge  of  the  existing  interest,  was  applied  in  discharge  of  the 
principal ;  and  in  this  way  successive  payments  were  made,  when- 
[•736]  ever  •the  court  found  it  could  be  done  with  safety,  until  the  whole 
of  the  legacies,  with  interest,  were  paid  off  and  satisfied. 

By  the  last  report  which  the  master  has  made,  it  appears  that  there  is  in 
court  a  clear  fund  of  343,870/.  bank  annuities  belonging  to  the  estate  of  the 
testator.  This  fund  is  claimed  by  the  residuary  legatees.  On  the  other  hand, 
the  particular  legatees  lay  claim  either  to  the  whole,  or  to  a  part  of  it,  ac- 
cording to  the  result  of  the  calculation  which  they  contend  ought  to  be  made. 
They  maintain,  that  although  no  order  was  made  on  the  petition  of  June,  1814, 
the  question  was  reserved  by  the  subsequent  orders ;  because,  whenever  the 
successive  apportionments  of  the  fund  were  authorized,  these  were  expressly 
directed  to  be  made  without  prejudice  to  the  question  of  appropriation.  The 
terms  of  the  orders  are  not  very  precise  in  that  respect ;  but  still  there  is  in 
most  of  them  a  reservation,  that  the  payments  shall  be  considered  as  being 
made  without  prejudice  to  any  question  existing  in  the  cause.  The  particular 
legatees,  therefore,  contend  that  they  are  now  entitled  to  agitate  the  same  ques 
tion  as  they  intended  to  agitate  by  their  petition  of  June,  1814.  And  they  say 
that  their  claim  ought  to  be  considered  now  as  if  the  appropriations  of  the 
stock,  taking  it  at  the  market  price  of  the  day,  had  been  then  actually  made, 
and  the  amount  carried  over  to  their  separate  account,  according  to  the  prayer 
of  liieir  petition ;  that  a  calculation  should  be  made  of  the  accumulations  there- 
upon, and  the  aggregate  sum  be  computed  upon  that  principle^  that  the  estate 
should,  on  the  other  hand,  have  credit  for  the  payments  they  have  received, 
and  that  they,  the  particular  legatees,  should  be  paid  the  balance  ;  and  the 
single  question  is,  whether  upon  that  ground  they  can  have  a  right  to  any  por- 
tion of  this,  the  residuary  fund. 
[*737j  •Now  according  to  the  ordinary  practice  in  administering  the  assets 
of  a  deceased  testator,  the  court,  in  the  first  place,  waits  until  all 
the  claims  on  the  estate  are  settled,  and  until  the  clear  fund  is  ascer- 
tained ;  and  then  the  particular  legatees  are  paid.  They  are  paid  their  prin- 
cipal,  and  if  entitled  to  interest,  they  are  paid  interest  at  the  rate  of  four  per 
cent,  up  to  that  time. 
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In  this  particular  instance,  on  account  of  the  fund  being  so  large  with 
reference  to  the  claims  to  which  it  was  subject,  the  court  anticipated  the 
payment  to  the  legatees  ;  it  allowed  them  from  time  to  time  to  receive  their 
interest  whenever  that  could  be  paid  with  safety ;  and  it  allowed  them  to 
receive,  from  time  to  time,  so  much  of  the  principal  as  could  be  paid  before 
the  claims  were  finally  settled  and  wound  up.  In  fact,  therefore,  before  the 
claims  were  finally  settled  and  wound  up,  they  have  received  the  whole 
amount  to  which  they  would  be  entitled,  according  to  the-  ordinary  rules  of 
the  court.  The  question  is,  whether,  in  the  peculiar  circumstances  of  this 
case,  the  court  will  depart  from  its  ordinary  rules,  for  the  purpose  of  grant- 
ing them  that  which  they  pray  by  their  present  petition. 

Lord  Eldon  refused  to  make  any  order  upon  their  petition  in  1814.  He 
continued  in  oflSce  for  twelve  years  afterwards,  and  no  attempt  was  ever  made 
to  renew  the  application.  It  appears  to  me  that  the  consequence  of  acceding 
to  the  application  wc»uld  be,  that  the  court  would  establish  a  new  principle, 
and  one  which,  unless  it  was  laid  down  as  a  universal  rule,  would  be  pro- 
ductive of  this  inconvenience  and  injustice; — it  would  be  to  give  an  election 
to  a  particular  legatee.  The  particular  legatee,  if  the  public  funds  happened 
to  be  very  low,  would  apply  to  have  an  appropriation ;  because  in 
that  case  he  would  receive  more  than  the  •interest  which  the  court  [*738] 
allows.  If,  for  example,  the  three  per  cents,  were  at  50/.,  instead 
of  receiving  four  cent,  he  would,  by  the  effect  of  such  an  appropriation,  re- 
ceive six  per  cent,  upon  his  l^^gacy.  And  he  would  also  have  the  benefit  of 
the  chance  of  a  rise  in  the  funds.  In  that  state  of  the  public  securities, 
therefore,  he  would  naturally  make  an  application.  If,  on  the  other  hand, 
the  funds  were  extremely  high,  as  if  the  three  per  cents,  were  between  90/. 
and  100/.  and  it  was  likely  that  the  affairs  of  the  testator  would  be  wound  up 
within  a  moderate  time,  he  would  hold  bac]^,  and  allow  matters  to  take  their 
usual  course,  because  it  would  be  more  beneficial,  in  that  state  of  the 
funds,  to  take  the  interest  according  to  the  ordinary  rules  of  the  court,  at 
four  per  cent.  In  the  one  case  he  would  make  an  application  to  the  court, 
because  it  would  be  beneficial  to  him  and  disadvantageous  to  the  residuary 
legatee  ;  in  the  other  he  would  decline  to  make  it,  because  it  would  be  dis* 
advantageous  to  him  and  for  the  benefit  of  the  residuary  legatee. 

It  appears  to  me,  therefore,  that  to  accede  in  a  particular  instance  to  the 
prayer  of  a  petition  like  the  present  would  be  unjust ;  because  it  would  be 
to  give  a  right  of  election  to  a  party  who  is  not  entitled  to  elect.  It  would 
be  to  give  him  an  election  to  prefer  his  petition  to  the  court,  and  to  give 
him  that  benefit  at  the  expense  of  the  residuary  legatee.  The  question, 
then,  appears  to  resolve  itself  into  this, — Ought  we  to  establish  that  as  a 
general  rule  ?  Is  it  a  belter  rule  than  the  one  which  the  court,  has  hitherto 
followed  ?  I  think  it  is  not ;  for,  according  to  the  rule  which  the  court  has 
adopted,  the  party  ultimately  receives  the  amount  of  his  legacy,  with  in- 
terest at  four  per  cent. ;  and  all  contingencies  are  left  to  fall  on  the  residuary 
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legatee  —  contingencies  disadvantageous  to  hiai  in  some  cases,  and  favor- 
able to  him  in  others.  The  court,  in  establishing  this  as  a 
[*739]  'general  regulation  for  its  guidance,  has  deemed  it  better  to  give 
a  fixed  sum  to  the  pecuniary  legatees,  with  a  certain  rate  of  interest, 
throwing  all  the  contingencies  on  the  residuary  legatee,  than  to  adopt  the  op- 
posite course.  That,  in  my  opinion,  is  the  best  rule.  I  see  no  ground  to 
deviate  from  it  in  the  present  instance.  And  the  fund  in  dispute  must,  there- 
fore, be  considered  as  belonging  to  the  residuary  legatees.[l] 


JSFFRAT  V.  M'CaBE. 


1830;  Angnst  12,  18. 

If  Uie  time  for  referring  a  farther  anawer  for  inaafl^iency  upon  the  old  exceptiona  under  Uie  azUi 

order  haa  expired,  it  cannot  afterwarda  be  revived  by  referring  the  anawer  for  impertinence. 
Semhle,  it  is  too  late  to  except  to  an  anawer  for  impertinence,  when  the  time  haa  expired,  after 

which  according  to  the  new  orders,  the  answer  is  to  be  deemed  sufficient. 

In  this  case  exceptions  for  insufficiency  to  the  defendant's  answer  and, 
subsequently,  to  his  further  answer,  were  allowed.  On  the  second  allowance 
of  the  exceptions,  the  plaintiff  obtained  an  order  to  amend  his  bill,  and  that 
the  amendments  and  exceptions  might  be  answered  together.  On  the  1 0th 
of  February,  1830,  the  defendant  put  in  his  answer  to  the  amended  bill,  and 
i)is  second  farther  answer  to  the  original  bill.  On  the  25th  of  February  ex- 
ceptions were  taken  to  that  answer  for  impertinence  :  on  the  8lh  of  March,  it 
was  reported  impertinent,  and  an  order  to  expunge  the  impertinent  matter 
was  obtained  on  the  12lh  of  the  same  month,  but  the  plaintiff  did  not  gel  tlie 
impertinence  expunged  till  the  3d  of  May  following.  On  the  15th  of  May 
an  order  was  made  upon  a  petition  as  of  course  at  the  rolls,  referring  back 
the  answer  for  insuj£ciency  on  the  old  exceptions. 

Sir  Edward  Sugden  and  Mr.  Lynch  now  moved  that  the  order  made  at 
the  rolls  might  be  discharged  for  irregularity.     By  the  sixth  of  the  new 

orders,  which  they  contended  was  imperative,  no  second  reference 
[•740]    for  insufficiency  •upon  the  old  exceptions  was  to  be  allowed,  unless 

made  within  a  fortnight  after  the  filing  of  the  further  answer.  The 
insufficiency  and  the  impertinence  of  an  answer  were  distinct  questions,  and 
there  was  no  reason  why  exceptions  on  the  former  ground  might  not  be  filed 
pending  a  reference  of  exceptions  on  the  latter.  Even  the  reference  for  imper- 
tinence was  not  obtained  till  after  the  fortnight  had  elapsed.  The  opportunity 
for  referring  the  further  answer  upon  the  old  exceptions  was  therefore  gone  ; 

[1]  In  a  suit  by  a  creditor  on  behalf  of  himself  and  all  other  creditors,  if  the  debt  of  the 
plaintiff  be  admitted  or  proyed,  and  the  executor  or  administrator  admits  assets,  the  plaintiff 
ia  entiUed  at  the  hearing  to  an  tmmedUte  decree  for  payment,  and  not  to  a  mere  decree  for  an 
AccouAt     Woodgate  ▼.  Field,  2  Hard,  311. 
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and  if  a  successful  reference  for  impertinence  were  permitted  to  revive  it,  the 
object  of  the  sixth  order  would  be  entirely  defeated. 

Mr.  PepySy  contra,  insisted  that  till  the  3d  of  May,  when  the  impertinence 
was  expunged,  there  was  in  fact  no  answer  on  the  file.  According  to  the  old 
practice,  a  reference  could  not  be  had  for  insufficiency  pending  a  reference 
for  impertinence ;  Dyer  v.  Dyer  ;(a)  and  the  sixth  order  did  not  attempt  to 
introduce  any  alteration  in  that  respect.  From  Kinworihy  v.  AllenXb)  it  was 
clear,  that  the  period  within  which  a  reference  for  impertinence  might  be 
made  was  not  limited  ;  and  till  the  result  of  such  a  reference  was  known,  it 
was  impossible  to  say  whether  there  was  an  answer  or  not,  or  of  what  it  con- 
sisted ;  nor  was  the  rule  at  all  varied  by  the  eleventh  of  the  new  orders. 


Augmt  18. — The  Lord  Chancellor  : — The  order  obtained  at  the  rolls  on 
the  1 5th  of  May  last  must  be  discharged  for  irregularity,  with  costs. 
After  Uie  expiration  of  the  fourteen  days,  it  was  too  late  *for  the    [*741] 
plaintiff  to  object  to  the  answer  for  impertinence,  as  at  the  expiration 
of  that  time  the  answer  is,  by  the  terms  of  the  sixth  order,  to  be  deemed 
sufficient.[l] 


OsBOTJRN  V.  Fallows 


1830 ;  August  13,  1& 

To  a  bill  for  the  ledemption  of  a  mortgage  tenn  all  the  cewtuUque  trutt  interested  in  the  pro- 
duce of  the  term,  as  residuary  legatees  under  the  mortgagee's  will,  are  neceasary  parties ; 
although  they  are  numerous  and  the  property  small,  and  although  the  trustees  have  power  to 
give  a  discharge  to  purchasers. 

The  plaintiff's  grand  father  having  conveyed  certain  messuages  of  which 
he  was  seised  in  fee  to  one  Cotterell  for  a  long  term  of  years,  to  secure  the 
re-pay meut  of  lOOZ.  with  interest,  the  term  was  afterwards  assigned,  in 
1762,  to  Joseph  Fallows,  who  at  the  same  time  made  a  further  advance  of 
60/.,  on  the  security  of  the  mortgage,  and  under  an  arrangement  with  the 
mortgagor,  was  let  into  possession.  The  interest  of  Joseph  Fallows  in  the 
term  subsequently  devolved  upon  his  grand  son  John  Fallows,  who  continued 
during  his  lifetime  in  possession  of  the  premises,  and  died  in  the  year  1803. 
By  his  will  John  Fallows  gave,  devised,  and  bequeathed  the  mortgaged 
premises,  together  with  all  his  other  real  and  personal  estate,  to  four  trustees 
(two  of  whom  he  also  named  executors,)  their  heirs,  executors,  and  adminis- 
trators, and  assigns,  upon  trust,  after  payment  of  certain  legacies  to  sell 
and  convert  the  same  into  money,  according  to  their  discretion,  when  his 

(a)  1  Mer.  1,  and  the  cases  in  the  note.  (6)  1  Bro.  C.  C,  400. 

[1]  Vide  Beavan  v.  WBterhoute,  2  Beav.  58. 
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youngest  son  should  attain  twenty«one,  and  to  apply  and  distribute  the  pro- 
duce among  the  testator's  twelve  children,  and  a  grand  child  nominatim^ 
in  manner  therein  mentioned,  with  benefit  of  survivorship  and  accruer,  if 
any  of  them  should  die  under  age  ;  and  he  directed  the  receipt  of  his  trustees 
to  be  a  suj£cient  discharge  to  purchasers.  The  bill  was  filed  against 
[*742]  the  surviving  trustees  and  the  personal  'representatives  of  John 
Fallows,  for  a  redemption  of  the  mortgage. 

At  the  hearing  it  was  objected  by  the  defendant's  counsel,  that  the 
cestuis  que  trust  under  the  will  of  John  Fallows,  and  those  claiming  under 
them,  were  not  made  parties  ;  and  the  Vice-Chancellor  (Sir  J.  Leach)  having 
allowed  the  objection  and  directed  the  cause  to  stand  over,  with  liberty  to 
the  plaintiff  within  a  month  to  amend  his  bill  by  adding  parties,  an  appeal 
was  brought  from  that  order.  , 

Mr.  Wrat/y  for  the  plaintiff,  submitted^  that  inasmuch  as  the  trustees  were 
competent  to  give  discharges  to  purchasers,  and  had  by  the  will,- the  absolute 
dominion  over  the  property,  it  was  not  necessary  to  make  the  cestuis  que 
trust  parties  ;  their  interests  would  be  sufficiently  protected  by  the  trustees. 
There  was  no  imperative  rule  which  prevented  the  court  from  exercising  a 
reasonable  discretion  on  the  subject;  Yates  v.  Hambly^(a)  the  principles  of 
which  were  recently  approved  by  the  Lord  Chancellor  of  Ireland,  Sir  A. 
Hart,  in  Bifield  v.  TaylorSJb)  The  property  here  was  so  small,  and  the  per- 
sons beneficially  interested  under  the  will  were  so  numerous,  for  some  of 
them  had  died  leaving  issue,  after  their  shares  had  vested,)  that  to  insist 
upon  bringing  them  all  before  the  court,  would  be  tantamount  to  denial  of 
justice,  as  the  costs  would  far  exceed  the  value  of  the  surplus. 

Mr.  Treslove,  contra,  relied  upon  Calverley  v.  Phelp  ;(c)  and  he  also  con- 
tended, that  an  appeal  against  an  order  directing  a  cause  to  stand 
[•743]    over  for  want  of  parties,  with  •liberty  to  amend,  could  not  be  enter- 
tained.    Such  an  order  was  always  made  by  consent.     The  plaintiff 
ought  to  have  let  his  bill  be  dismissed,  and  have  thereupon  appealed :  Beres- 
ford  V.  Adair,{d) 


August  18. — ^Thb  Lord  Chancellor  : — I  think  there  is  not  sufficient  in 
this  case  to  justify  me  in  rescinding  the  order  of  the  Vice.-Chancellor.  The 
case  of  Yates  v.  Hambly{e)  does  not,  in  my  opinion,  support  the  application. 
Lord  Hardwicke  said  in  that  case,  that  "  where  a  mortgagee,  who  has  a  plain 
redeemable  interest,  makes  several  conveyances  upon  trust  in  order  to  en- 
tangle the  affair,  and  to  render  it  difficult  for  a  mortgagor  or  his  representatives 
to  redeem,  there  it  is  not  necessary  that  the  plaintiff  should  trace  out  all  the 
persons  who  have  an  interest  in  such  trust,  to  mak«  them  parties.^    In  the 

(a)  2  Atk.  237.  {b)  1  Beattie,  91 . 

(e)  6  Mad.  229.    See  Adams  v.  St.  Leger,  1  Ba.  &  Be.  181. 

{d)  2  Cox,  156.  W  2  Atk.  237. 
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present  case  there  does  not  appear  to  have  been  any  such  intention  The 
testator  directs  the  property  to  be  sold,  and  the  produce  to  be  apportioned 
among  his  children,  and  one  grand  child.  They  happen  to  be  thirteen  in 
nuniber,  but  it  does  not  appear  to  me  that  that  is  a  sufficient  ground  for  de- 
parting from  the  usual  rule.  And  I  consider  it  necessary  in  this  case  that 
the  parties  entitled  under  the  will  should  be  made  defendanto  to  the  suit,  as 
provided  by  the  order  of  the  Viee-Chancellor.[  1  ] 


^  *Prbbblb  t;.  BoGHVRST.  [•744] 

1830;  AngiMte. 

Under  an  award  in  a  eaiHe,  which  awaid  was  afterwardi  made  an  order  of  ooort,  the  coeU  of 
certain  parties  were  directed  to  be  taxed  and  paid  to  them  out  of  the  fund :  a  part  of  those 
costs  was  incurred  in  proceedings,  upon  a  case  sent  to  law ;  when  the  bills  were  carried  in 
for  taxation,  it  was  discovered  that  the  pe^n  who  had  acted  as  their  solicitor  thron{fhout  the 
the  suit,  and  who  bad  already  been  paid  in  full,  was  not  a  solicitor,  but  an  attorney  onfy ;  the 
master  thereupon  disallowed  all  the  iteAi  in  the  bills  except  disbusements  to  the  clerk  in  court 
and  his  taxation  was  confirmed  on  appeal.     .  ^ 

In  this  cause  an  award,  which  was  subsequently  turned  into  an  order  of 
court,  provided  that  the  petitioner's  coats  should  be  paid  out  of  the  assets  in 
the  hands  of  the  defendants,  the  executors  in  the  pleadings  mentioned ;  and 
a  reference  was  then  made,  directing  that  those  costs  should  be  Uixed,  and 
that  the  executors  should  be  at  liberty  to  pay  them,  when  taxed  to  Mr.  Robins 
the  person  who  had  acted  as  solicitor  for  the  petitioners  throughout  the  pro* 
gross  of  the  suit. 

Robins'  bill  of  costs  amounted  to  upwards  of  1200/. ;  a  portion  of  which 
had  been  incurred  in  the  proceedings  upon  a  case  sent  to  law  for  the  opinion 
of  the  court  of  common  pleas,  upon  a  question  arising  in  the  chancery  suit ; 
the  rest  consisted  of  his  ordinary  costs  and  charges  as  a  solicitor,  and  of  fees 
and  disbursements  to  the  clerk  in  oourt,  whom  he  employed  on  behalf  of  his 
clients.  When  those  bills  of  costs,  intituled  in  the  cause  were  carried  into 
the  office  for  taxation,  it  was  there  discovered  and  objected,  that  although 
Robins  was  a  regularly  admitted  attorney  at  law  he  was  not  then,  and  never 
had  been,  a  solicitor  of  the  court  of  chancery ;  and  the  master,  upon  that 
ground  disallowed  the  whole  of  the  bills,  with  the  exception  of  the  sums  paid 
to  .his  clerk  in  court. 

The  petitioners  set  forth  these  facts,  and  farther  stated,  that  before  the 
award  was  made  an  onibr  of  court,  they  had  satisfied  the  full  amount  of  Mr. 
Robins'  bill ;    and  that  after  the  reference  for  taxation,  but  previously  to  the 

(a)  3  Cox,  156.  (i)  d  At^.  S37.   • 

[I]  Vide  Jotting  v.  JTorr,  3  Beav.  494.  Wt^deU  v.  Ciaxtan,  I  Yo.  Sl  Coll.  C.  C.  S65.  Sekenek 
T.  EUingwpod,  3  Edw.  Ch.  Rep.  175. 
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[*745]  master's  certificate,  that  gentleman  had  *been  duly  admitted  as  a 
soh'citor ;  and  they  prayed  that  the  nlaster  might  be  directed  to  re- 
view his  taxation,  and  might  tax  all  the  said  bills  of  costs  pursuant  to  the 
award  and  the  orders  consequential  thereupon. 

The  petition  having  been  dismissed  in  the  court.  below,(a)  it  was  brought 
by  appeal  before  the  Lord  Chancellor. 

Mr.  Home  and  Mr.  Wakefield^  in  support  of  the  petition,  contended,  that 
though  the  arbitration  grew  out  of  a  suit,  inasmuch  as  it  took  place  under  an 
order  of  court  made  in  a  cause,  it  was  not  in  itself  a  proceeding  in  the 
court  of  chancery.  It  was  the  decision  of  the  arbitrator,  and  not  the  decree 
of  the  court,  under  which  the  petitioners  were  entitled  to  be  paid  their  costs  ; 
and  these  became  by  the  award  a  debt  personally  due  to  the  parties^  The 
right  to  costs  was  a  right  which  belonged  not  to  the  solicitor^  but  to  the  party ; 
and  no  other  person  could  legally  receive  them,  unless  authorized  by  a  power 
of  attorney  so  to  do.  Reeder  v.  Bloom.{b)  To  the  extent,  at  least,  of  the  costs 
incurred  in  proceedings  before  the  arbitrator,  (which  any  person,  whether  a 
solicitor  or  not,  was  competent  to  conduct,)  the  claim  of  the  petitioners,  against 
whom  Robins  might  liave  recovered  such  (9sts  by  action,  ought  certainly  to 
be  allowed  ;  and  as  Robins  was  an  att(Hrtiey  at  law,  his  charges  relative  to  the 
case  in  the  common  pleas  fell  within  the  same  principle. 

The  Solicitor  General  and  Mr.  Rottpelly  contra. 


November  22. — ^^Fhb  LiORd  Chancellor  dismissed  the  appeal.(c) 


[•746]  •CoATBs  V.  Hawktard. 

Ron*— 1831;  July  98. 

After  tho  plainti£Bb*  costo  had  been  taxed' and  paid,  it  waa  diwovered  that  their  agent  in  the  canae 
had  never  been  -admitted  aa  a  solicitor ;  and  an  osder  was  thereupon  made,  that  the  master 
sfaeuld  review  his  taxation,  and  disallow  all  such  items  as  did  not  consist  of  fees  paid  to  the  clerk 
in  court,  with  a  view  to  having  them  refunded. 

It  appeared  by  the  petition  of  the  plaintiffs,  which  was  verified  by  alEda- 
vita»  that  a  person  of  the  name  of  Gibbon,  who  represented  himself  to  be  a 
solicitor  had  advised  and  induced  the  petitioners  to  institute  a  suit,  for  the 
purpose  of  taking  the  accounts  of  a  testator's  estate,  and  having  ihb  trusts  of  his 
will  declared  and  carried  into  ezecutiou ;  that  they  accordingly  filed  their  bill 
in  this  court  and  employed  Gibbon  as  their  solicitor  to  act  on  their  behalf  in 
the  conduct  of  the  cause  ;  that  by  the  decree  on  further  directions  the  costs  of 
all  parties  were  directed  to  be  taxed  as  between  solicitor  and  client,  and  paid 
out  of  the  fund  in  the  hands  of  the  receiver  ;  and  that  under  that  order  Gibbon's 

(a)  3  Sim.  346.     -  (&)  3  Bingh.  9.  (c)  See  the  two  fonowing  cases. 
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bill  of  costs  against  the  plaintiffs,  ha?ing  been  taxed  at  the  sum  of  527/.,  was 
paid  by  the  receixer  accordingly. 

The  petitionees  stated  that  after  Gibbon's  bill  bad  been  thus  paid,  they  had 
discovered,  as  the  fact  was,  (hat  Gibbon  Vas  not  then  and  never  had  been 
a  solicitor  of  the  court ;  that  in  his  bill  of  costs  he  had  charged  Itnd  been  al- 
lowed various  sums,  which  the  master  would  not  have  allowed  had  the  fact 
been  then  known  that  Gibbon  was  not  a  solicitor :  and  they  prayed  it  might 
be  referred  back  to  the  master  to  review  his  taxation,  with  directions  to  dis- 
allow such  charges  in  the  bill  as  a  person  not  being  a  solicitor  was  not  entitled 
to  claim ;  and  that  Gibbon  might  be  thereupon  ordered  to  refund  so  much  as 
upon  such  review  should  be  disallowed. 

It  appeared  by  Gibbon's  affidavit  in  reply  that,  though  not  a  solicitor  in 
this  court,  he  was  an  attorney  at  law,  and  a  master  extrat>rdinary  in  chan- 
cery. 

*Mr.  Bickersteth  and  Mr.  Teed^  for  Ihe  plaintiffs,  supported  the  [*747] 
application. 

Mr.  Cooper 9  for  Gibbon,  opposed  it. 

Thb  Master  of  the  Rolls  made  the  following  order : — "  It  appearing  that 
the  costs  were  taxed  on  the  supposition  that  Mr.  Gibbon  was  a  solicitor,  and 
it  being  admitted  that  he  was  not  a  solicitor,  let  the  master  review  his  report 
with  reference  to  that  fact ;  let  Mr.  Gibbon  refund  to  the  receiver  what,  if  any 
thing,  shall  be  disallowed  upon  such  review,  and  let  him  pay  the  costs  of  this 
application." 


The  master,  on  reviewing  his  taxation,  allowed  all  the  costs  which  Gibbon 
claimed  in  respect  of  disbursements  actually  made  by  him  in  the  conduct  of 
the  suit.  The  plaintiffs  thereupon  presented  another  petition,  praying  that  it 
might  be  refered  back  to  the  master,  to  review  his  report,  and  that  he  might 
be  directed  to  disallow  all  the  items  in  the  bills,  with  the  exception  of  those 
charged  on  account  of  fees  and  disbursements  paid  by  him  to  the  clerk  in 
court  who  had  been  concerned  for  the  plaintiffs  in  the  cause. 

1832;  January  12. — The  Master  of  the  Rolls  made  an  order  accord- 
ingly. 
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[•7481  Sumner  v.  Ridgway. 

1831 ;  July  39.  .  '  • 

It  appearing  upon  a  reference  to  tax  an  agent's  bill  of  coats  in  a  chancery  suit,  that  be  never 

had  been  a  solicitor  of  the  court,  the  master  was  directed  to  disallow  all  the  items,  except  those 

for  disbursements  made  to  his  clerk  in  court 

On  the  petition  of  the  defendants,  Massey  and  his  wife,  staling  that  they 
Ifkd  employed  T.  Littler,  a  solicitor  of  the  court,  to  conduct  this,  as  well  as 
other  suits  and  matters  on  their  behalf;  and  that,  in  the  course  of  such  em- 
ployment, considerable  costs  had  been  incurred,  for  the  recovery  of  whicli 
Littler  had  brought  an  action  against  them  ;  the  usual  order  was  made,  re- 
ferring it  to  the  master  to  tax  Littler's  bill  of  costs,  and  the  legal  proceedings 
were  ordered  to  be  stayed  in  the  mean  time,  the  petitioners  submitting  to  pay 
what  should  be  found  due  on  such  taxation.  Another  order  was  afterwards 
obtained  by  Littler,  directing  that  his  costs  at  law,  up  to  the  time  when  he 
was  served  with  the  order  of  refcrrence,  should  be  taxed  and  paid  to  him. 

It  was  subsequently  discovered,  that  although  Littler  was  an  attorney  at 
law,  he  had  never  been  admitted  a  solicitor  in  the  court  of  chancery  ;  and  as 
all  the  items  in  his  bill  related  to  costs  and  charges  incurred  in  proceedings 
in  chancery,  an  objection  was  taken,  in  the  course  of  tlie  taxation  before  the 
master,  against  allowing  any  of  those  items,  except  such  as  consisted  of  fees 
and  disbursements  which  had  been  paid  by  him  to  the  clerk  in  court  employ- 
ed for  the  defendants.  The  master,  however,  overruled  the  objection,  and 
certified  that  he  had  taxed  Littler's  bill  of  costs,  which  amounted  to  54/.  I5s, 
3(2.,  at  the  sum  of  51/.  125.  8d. 

Against  this  certificate  a  petition  was  presented,  praying  that  the  master 
might  be  directed  to  review  his  report,  and  to  disallow  all  the  charges 
[•749]    in  the  bill  except  •such  as  were  made  in  respect  of  fees  and  disburse- 
ments advanced  on  account  of  the  defendants  to  their  clerk  in  court : 
and  the  Master  of  the  Rolls,  after  hearing  counsel,  made  an  order  accord 
ingly. 

From  this  order  Littler  appealed  to  the  Lord  Chancellor. 

Mr.  Pepys  and  Mr.  Spence  for  the  appeal. 

Mr.  Sharpe^  in  support  of  the  order,  referred  to  Coates  v.  Hawkyard,{a) 
and  Prehble  v.  Boghursty{b)  as  decisive  of  the  question. 

The  Lord  Chanc£Llor(c)  affirmed  his  honor's  order. 

(a)  Anterp.  746.  (6)  Aata,  p.  744  (c)  Lord  Brougham. 


^ 
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1831.— Bingham  v.  Woodgate. 


*BlNaHAM   V.   WOODOATB.  [•?50] 

1831 ;  June  11. 

The  exceptions  in  this  cause  (reported  ante,  p.  32,)  came  on  to  be  heard 
before  Lord  Brougham,  chancellor,  and  were  argued  at  considerable  length  by 
Sir  Edward  Sugdetij  Mr.  Pepys^  and  Mr.  Stuart  in  support  of  the  exceptions 
and  by  the  Solicitor  General  (Sir  W.  Home)  and  Mr.  Preston^  for  the  re- 
spondents. In  the  course  of  the  discussion,  it  was  admitted  on  both  sides, 
that  the  statement  in  the  note,  p.  32,  ante,  was  applicable  not  to  one  only,  but 
to  all  of  the  conveyances  of  the  customary  tenements  in  question.  In  addition 
to  the  cases  cited  in  the  court  below,  reference  was  made  to  Hunt  v.  J3tim«,(a) 
and  Hughs  v.  HarraysSJb) 

At  the  close  of  Mr.  Preston^s  argument,  the  Lord  Chancellor  intimated  that 
his  own  opinion  leant  strongly  in  favor  of  the  exceptions  ;  and  he  said,  that  if 
he  were  called  upon  to  determine  the  point  at  once  and  without  assistance,  he 
should  feel  obliged  to  come  to  a  different  conclusion  from  that  of  the  Master  of 
the  Rolls.  As  the  question,  however,  was  one  of  some  nicety  and  importance, 
instead  of  deciding  it  himself,  be  would  give  the  vendor  the  option  of  a  case  at 
law,  if  he  felt  disposed  to  carry  the  matter  farther.  And  the  respondent 
having,  by  his  counsel,  accepted  the  offer,  his  Lordship  accordingly  directed 
a  caseno  be  stated  for  the  opinion  of  the  court  of  king's  bench. 


•Attorney  General  i;.  Pem-broke  Hall.  [•761] 

1899;  November  9,  13.  * 

In  this  case  (which  is  reported  in  the  court  below,  in  2  Sim  &  Stu.  441,) 
an  appeal  was  brought  from  that  part  of  the  Vice-Chancellor's  decree  which 
declared  the  defendants  to  be  entitled  to  the  surplus  rents  and  profits  of  Pal- 
mer's Fields  for  their  own  use. 

The  Solicitor  General^  Mr.  Pemberton^  and  Mr.  W.  Brougham^  for  the  ap- 
pellants. ^ 

Mr.  Home  and  Mr.  Simpkinson,  for  the  college. 


1830;  June  1. — ^Thb  Lord  Chancellor  affirmed  the  judgment  of  his 
honor.fl] 

(a)  1  Sa]k.  57.  (&}  Cro.  Ch.  299. 

[1]  The  principle  upon  which  the  Viee-Chacellor  prcKieeded  in  the  above  cape  is  best  expnved 
In  his  own  words :— '<  I  cannot  think  it  the  office  of  a  court  of  equity,  at  the  distance  of  more  than 
two  oentories,  to  undo  an  amngement  which  was  perfectly  fair  atthe  time  between  the  contract- 
ing parties,  and  was  sanctioned  with  the  full  approbation  of  the  executor  of  the  founder,  and  has  , 
»  nae^oal  only  from  accidents  iMng  out  of  the  course  of  time.**    See  The  Attarntf  General 
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1830.— Robert!  ▼.  Walker. 


[•752]  •Roberts  v.  Waulbr. 

RoLui.~]8dO ;  July  27,  Augriut  3. 

PerBonal  property,  not  belonging  to  a  felon,  convicted  of  mmple  larceny  and  sentenced  to  tranapor- 
tation,  at  tbe  time  of  his  conviction,  4mt  aocralngdoe  to  him  afterwards,  before  his  term  of  trans- 
portation has  expired,  is  forfeited  to  the  crown. 

Where  a  testator  creates  a  mixed  and  general  fund,  from  real  and  personal  estate,  and  directs  that 
fund  to  be  applied  in  payment  of  debts 'and  legacies,  the  real  and  the  personal  estate  must  con- 
tribute, in  proportion  to  their  relative  amounts, to  the  payment  of  the  debts  and  legacies:  and  if 
some  of  the  legacies  fail  by  lapse  or  otherwise,  that  part  of  the  fond  ^ich  would  have  been  ap* 
plicable  to  those  puiposes,  being  undisposed  of,  belongs,  as  far  as  it  is  oompooed  of  real  estate  to  the 
heir,  and,  as  far  as  it  is  composed  of  personal  estate  to  the  next  of  kin. 

Sarah  White  by  her  will,  dated  the  3l8t  of  M&y^  1822,  gave  various  lega* 
cies,  and  devised  a  "  copyhold  tenement  to  Hannah  Dean  for  her  life,  and 
subject  to  the  bequests  and  devises  thereinbefore  contained,  so  far  as  the  same 
extended/'  she  gave  and  bequeathed  unto  Thomas  Walker  and  Thomas 
Gould,  their  heirs,  executors^  administrators,  and  assigns,  certain  freehold  and 
copyhold  messuages  therein  particularly  described ;  "  also  all  that  her  leaser- 
hold  messuage  or  dwelling  house,  with  the  appurtenances,  situate  in  Canal 
street  in  Wolverhampton,  dec. ;  also  all  her  household  goods,  furniture,  plate, 
linen,  bedding,  and  othei:  household  eflfects,  eight  shares  in  the  British  Fire 
OflSce,  six  shares  in  the  Birmingham  New  Brass  Company,  ten  shares  in  the 
Birmingham  Mining  Copper  Company,  ten  shares  in  the  Birmin];ham  and 
Worcester  Canal,  siock  of  copper  and  brass,  moneys  out  on  mortgages,  bonds, 
notes  of  hand,  and  other  securities,  and  the  securities  on  which  the  same  were 
invested,  ready  moneys,  book  debts,  and  all  and  singular  other  her  real  and 
personal  estates  whatsoever  and  wheresoever  that  she  should  die  possessed 
of,  interested  in,  or  in  any  wise  entitled  to  ;  and  also  all  and  singular  the  mes- 
suages, lands,  tenements,  and  hereditaments  whatsoever,  which  at  the  time  of 
her  decease  should  be  vested  in  her  either  in  fee  or  during  any  life  or  lives,  or 
for  any  term  or  number  of  years  or  otherwise,  by  way  of  mortgage,  for  secur- 
ing any  sum  or  sums  of  money,  to  hold  the  same  messuages,  lands, 
[*753]  hereditaments,  *real  and  personal  estates,  and  all  other  the  premises 
thereinbefore  mentioned  (subject  as  therein  aforesaid)  unto  and  to  the 
use  of  them  the  said  Thomas  Walker  and  Thomas  Gould,  their  heirs,  execu* 
tors,  administrators,  and  assigns  respectively,  for,  during,  and  to  the  full  ex- 
tent of  her  estate,  right,  title,  and  interest  therein  and  thereto,  according  to  the 
nature,  quantity,  and  quaUty  thereof  respectively,  upon  trust,  as  soon  as  con- 
veniently  might  be  after  her  decease  (and  subject  to  the  said  devise  for  the 

V.  The  Mayor  ^.  of  Exeter^  3  Rnas.  395 ;  Santo  v.  Wray,  Jac  307  ;  Same  v.  Butter,  id.  407,  413  ; 
Same  f.  Cmttum,  1  Keen,  104, 119,  n.  S  ;  Same  v.  Crook,  id.  131 ;  Same  v.  Caiuo  Cottege,  8  Keen, 
150 ;  Same  v.  Kerr,  3  Beay.  420, 438 ;  Same  v.  Bretiingham,  3  Beav.  91 ;  Same  v.  Draper^  Cam. 
pany,  4  Beay.  67 ;  Same  y.  Ckriofo  Hoofital,  id.  73 ;  Same  v.  The  Skinnet^o  Company,  5  Sim. 
^  596.  From  the  above  cited  caaei  it  may  he  deduced  :— 4hat  it  ie  the  diipoeition  of  the  oooit  to  aoM 
taia  the  bona  fide  acta  of  the  tnmteeaofa  charity,  where  a  oooiiderable  length  of  time  has  interyeoed. 
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life  of  the  said  Hannah  Dean),  to  make  sale  and  dispose  of,  either  by  public 
auction  or  private  contract,  and  in  such  lots  as  *to  them  or  him  should  seem 
meet,  all  her  freehold,  copyhold,  and  leasehold  messuages,  lands,  seat  or  pew, 
hereditaments,  and  premises,  and  all  other  her  real  estate,  for  such  price  or 
prices  in  money  as  they  or  he  should  deem  sufficient ;  and  also  to  sell,  dispose 
of,  collect,  get  in,  and  convert  into  money  all  and  singular  her  said  personal 
estate  bequeathed  to  them  as  aforesaid,  as  soon  as  conveniently  might  be  after 
her  decease ;  and  as  to  the  moneys  arising  from  such  sale  and  conversion  of 
her  said  real  and  personal  estates,  and  as  to  the  rents  and  profits  of  her  said 
real  estates,  until  the  same  'should  be  sold,  upon  trust,  in  the  first  place,  to 
pay,  satisfy,  and  discharge  all  her  just  debts,  funeral  expenses,  and  all  the 
costs,  charges,  and  expenses  which  her  said  Irustees  and  executors  should  be 
put  unto  in  proving,  fulfilling,  and  carrying  into  execution  the  trusts  and  pur- 
poses of  her  said  will,  and  in  the  next  place,  to  pay  the  several  legacies  there- 
in  mentioned  unto  the  several  persons  thereinafter  named  to  whom  she  thereby 
bequeathed  the  same ;  all  which  said  legacies"  she  directed  should  respec- 
tively be  paid  at  or  calculated  from  the  expiration  of  twelve  calendar  months 
alter  her  decease,  or  so  soon  afterwards,  as  there  should  be  funds  ap- 
plicable thereto,  with  lawful  interest  for  any  time  which  ^should  elapse  [•764] 
from  the  said  expiration  of  twelve  calendar  months  :  and  she  directed 
that  her  said  trustees,  or  the  survivor  of  them,  his  executors,  administrators, 
and  assigns,  should,  by  and  out  of  the  said  trust  moneys,  pay  and  apply  such 
sum  and  sums  of  money  as  should  be  sufficient  to  pay  all  and  every  legacy 
duty  and  duties  payable  to  government  in  respect  of  all  the  said  several  be- 
quests payable  out  of  the  said  trust  moneys,  so  that  thcvsaid  legatees  respec- 
tively might  have  and  enjoy  the  same  bequests  entire  and  without  any  deduc- 
tion or  abatement  whatsoever  in  respect  of  legacy  d'uty  :  and  she  also  direct^ 
that,  in  case  any  of  her  said  legatees  should  be  then  dead,  or  should  die  in 
her  lifetime,  having  left  children  or  a  child,  such  children  or  child  should  have 
and  take  the  legacy  thereby  given  to  their,  his,  or  her  parent  or  parents  res- 
pectively, in  equal  proportions,  if  more  than  one :  and  as  to  all  the  residue  of 
the  said  trust  moneys,  she  directed  her  said  trustees  and  the  survivor,  his  ex- 
ecutors, administrators,  or  assigns,  to  pay  and  apply  the  same  to  and  for  the 
benefit  of  such  person  or  persons,  in  such  parts,  shares  and  proportions,  man- 
ner and  form,  at  such  time  or  times  as  she  should,  by  any  codicil  or  codicils  to 
her  said  last  will  and  testament,  give  and  bequeath,  direct  or  appoint,  of  and 
concerning  the  same,  she  not  having  then  yet  made  up  her  mind  in  what  man- 
ner she  should  dispose  of  such  residue. 

The  testatrix  died  in  July,  1822,  without  having  made  any  codicil,  or  any 
further  disposition  of  her  real  or  personal  estate. 

William  Turton  White  was  one  of  her  next  of  kin  living  at  the  time  of  her 
decease.    Iji  March,  1818,  having  been  convicted  of  simple  larceny  at  the 
Warwick  assizes,  he  receive^  sentence  of,  transportation  for  fourteen 
♦years,  but  judgment  of  death  was  not  recorded  against  him  ;  and,  in    [*765j 
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pursuance  of  his  sentence,  he  had  been  sent  to  New   South  Wales,   where 
he  still  was. 

There  were  two  questions  in  the  cause  : 

1 .  Whether  William  Turton  White's  share  of  the  personal  eflfccts  of  the  tes- 
tatrft  was  forfeited  to  the  crown. 

2.  Whether  the  debts  and  legacies  of  the  testatrix  were  to  be  satisfied  out 
of  her  personalty,  as  far  as  it  would  extend,  in  exoneration  of  tlie  real  estate, 
and  for  the  benefit  of  the  heir;  or,  whether  they  were  to  be  borne  by  the  real 
and  personal  estates  proportionally. 

Mr.  WVfly,  for  the  crown,  on  the  first  point : — In  Foxley*s  case^{a)  Lord 
Coke  says,  "  At  common  law  the  goods  of  a  clerk,  convict  by  verdict  or  con- 
fession, were  forfeited  to  the  king,  not  only  all  which  he  had  at  the  time  of  the 
conviction,  but  all  the  goods  which  he  got  afterwards^  until  he  had  made  his 
purgation  or  gotten  his  pardoHy  &c.  And  in  case  when  he  could  not  make 
his  purgation,  or  in  case  when  he  could  make  purgation,  till  purgation  made^ 
he  remained  a  person  disabled  to  take  goods  to  his  own  use  ;  and,  therefore, 
question  hath  been  made  upon  the  statute  of  18  Eliz.  c.  7,  by  which  it  is  en- 
acted, that,  after  clergy  allowed,  and  burning  in  the  hand,  the  prisoner  shall  be 
presently  enlarged  and  delivered  out  of  prison ;  if  one  after  the  statute  is  con- 
victed of  felony,  and  has  his  clergy,  and  is  burnt  in  the  hand,  and  afterwards 

acquires  goods,  he  shall  forfeit  his  goods  which  he  acquires  after,  till 
[*756]    he  obtains   his  pardon;    for  now  he  *cannot  make  purgation,  and 

peradventure  the  cause  or  offence  was  such,  that  he  could  not  make 
^purgation.  And  (Pasch.  41  Eliz.)  this  doubt  was  resolved  ;  for  in  action  on 
the  case  on  trover,  brought  of  certain  goods  by  Hesdon,  as  administrator  of 
Riddleson,  against  Masierson,  the  defendant  pleaded,  that  before  the  trover, 
the  intestate  was  convicted  of  felony,  and  burnt  in  the  hand,  and  afterwards 
acquired  the  said  goods,  on  which  the  plaintiff  demurred  in  law ;  and  it  was 
adjudged  for  the  plaintiff,  forasmuch  as  the  statute  has  taken  away  the  ordinary 
means  and  power  from  him  who  might  make  purgation,  which  was  the  or- 
dinary means  to  make  him  capable  of  goods  to  his  own  use  ;  and  as  to  him 
who  cannot  make  his  purgation,  forasmuch  as  by  the  said  act  it  was  enacted, 
that  he  shall  be  presently  enlarged  and  delivered,  which  is  in  lieu  of  a  pardon 
by  good  construction,  the  sam^  act  has  made  him  as  capable  in  both  cases  to 
purchase  goods  to  all  purposes,  as  if  he  had  made  His  purgation  in  the  one 
case  or  obtained  his  pardon  in  the  other."  It  is,  therefore,  clear  that  a  person 
convicted  of  clergyable  felony  forfeited  not  only  all  the  chattels  which  he  had 
at  the  time  of  his  conviction,  but  all  such  as  he  might  acquire  between  convic* 
tion  and  the  complete  satisfaction  of  the  law,  either  by  his  being  burnt  in  the 
hand,  or  by  his  having  obtained  a  pardon.  The  4  G.  1,  c.  11,  and  6  G.  1,  c. 
23,  substituted  transportation  for  burning  in  the  hand ;  and  provided,  that 
where  an  offender  had  served  the  term  for  which  he  was  transported,  such  ser- 

(a)  $  Rep.  110. 
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vice  should  have  the  effect  of  a  pardon ;  consequently,  a  person  convicted  of 
a  clergyable  felony  and  sentenced  to  transportation,  continues  incapable  of  ac- 
quiring property  for  his  own  benefit^  until  he  has  obtained  a  pardon  or  has 
completed  the  term  of  his  transportation.  Rex  y.  Burridge^{a) 
Tombes  ▼.  *Ethrington,(b)  Blackstone^s  Commentaries. {c)  In  Bullock  [*757] 
v.  Dodds,{d)  it  was  held,  that  a  person  convicted  of  felony,  upon 
whom  judgment  of  death  bad  been  pronounced,  but  whose  sentence  had  been 
commuted  into  transportation,  was  not  restored  to  his  civil  rights  till  after  the 
expiration  of  the  term  for  which  he  had  been  ordered  to  be  transported,  and 
that  all  personal  property  accruing  to  him  either  before  or  after  conviction  be- 
came vested  in  the  crown.  The  5  6.  4,  c.  94,  s.  26,  enables  felons,  who  have 
received  from  the  governor  of  the  colony  a  remission  of  the  whole  or  part  of 
their  term  of  transportation,  to  maintain  actions ;  a  provision  which  implies 
that,  without  such  an  enactment,  they  were  not  capable  of  acquiring  any  title 
to  property. 

Mr.  Tinney^  contra  : — ^The  dictum  of  Lord  Coke  is  not  confirmed  by  any 
decided  case  ;  and  no  instance  can  be  produced  in  which  chattels,  accruing 
after  conviction  to  a  person  convicted  of  a  clergyable  felony,  have  been 
claimed  or  seized  by  the  crown.  In  Btdlocks  v.  Dodds  judgment  of  death 
had  been  pronounced  ;  the  person  was  an  attainted  felon  :  and  from  the  time 
of  attainer  he  was  civiliter  martuus  and  altogether  incapable  of  any  civil 
rights.  But  the  doctrine  of  attainder  has  no  application  to  conviction  for 
mere  clergyable  felonies;  and  that  statute  pardon,  which  is  necessary  in 
order  to  revive  in  an  attainted  person  the  capacity  of  having  civil  rights,  is 
sot  needed,  where  no  attainder  has  occurred   to   extinguish  that  capacity. 

The  19  G.  3,  c.  74,  s.  3,  authorizes  the  court,  instead  of  burning  in  the  band» 
to  impose  a  moderate  pecuniary  fine  on  a  person  convicted  of  felony  within 
the  benefit  of  clergy ;  could  any  enactment  be  more  ridiculous,  if 
it  •was  impossible  for  such  a  felon  to  have  any  property  before  the    [•758] 
fine  was  paid  ?     How  was  the  fine  to  be  paid,  if  all  property,  to 
which  he  might  have  any  title  before  payment,  belonged  to  the  crown  ? 


On  the  second  point  Mr.  TTinncy  cited  Ackroyd  v.  Smithson{e)  as  an 
authority  which  proved,  that,  where  a  testator  formed  one  mixed  fund  of 
the  produce  of  his  real  and  personal  estate  for  the  payment  of  debts  and 
legacies,  and  the  disposition  of  the  residue,  by  reason  of  lapse  or  otherwise, 
was  not  complete,  the  debts  and  legacies  were  not  to  be  thrown  in  the  first 
place  or  exclusively  on  tliat  portion  of  the  fund  which  arose  from  personal- 
ty, but  were  to  be  apportioned  between  the  produce  of  the  personal  and  the 
produce  of  the  real  estate  in  the  ratio  of  their  respective  amounts.    Such, 

(a)  3  P.  Wnw.  462.  (fc)  1  Lerax,  120.  (c)  Vol.  iv.  pp.  36S-^75] 

{d)  2  Bam.  &  Aid.  258.  (e)  I  Bro.  C.  C.  503. 

Vol.  I.  60 
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he  said  had  for  many  years  been  the  establised  course  of  the  court  in  all 
cases  of  this  kind.    Attorney  General  ▼.  The  Earl  of  Winche9terJ(a) 

Mr.  Wray^  for  the  crown,  was  in  the  same  interest. 

Mr.  Pemberton  and  Mr.  Lynch^  for  the  heir. 

In  Ackroyd  v.  Smithson  no  question  was  raised  as  to  the  apportionment  of 
the  debts  and  legacies  between  the  two  portions  of  the  fund  ;  and  that  case  is, 
therefore,  no  authority  upon  the  point.  In  the  Attorney  General  v.  Win-' 
Chelsea  the  debts  and  legacies  were  apportioned,  not  between  the  per- 
[*759]  sonal  estate  and  the  real  estate,  but  ^between  two  classes  of  personal 
estate,  namely,  the  general  personal  estate  and  moneys  secured  by 
mortgages  ;  which  two  classes,  though  different  parties  were  interested  in  them, 
were  alike  liable  by  law  to  bear  the  burden  of  debts  and  legacies.  In  Paice 
V.  The  Archbishop  of  Canterbury{b)  the  testatrix  gave  all  her  real  and  per- 
sonal estates  in  trust  for  the  '*  following  purposes  ;*'  these  purposes  were  for 
the  payment  of  debts  and  legacies,  and  then  for  charitable  uses.  One  ques- 
tion discussed  was,  whether  the  money  produced  by  the  sale  of  the  leaseholds 
and  freeholds  was  liable  to  any  part  of  the  debts,  legacies,  and  costs  ;  and  it 
was  held  that  the  freehold  estate  was  not  to  be  burdened  with  any  part  of 
the  debts  or  legacies,  or  of  the  general  costs  of  the  suit.(c)     That  is  a  con- 

(a)  3  Bro.  C.  C.  375.  The  decree  in  the  Attorney  Otineral  y,  WineheUea,  ia  given  in  Seton'a 
Fonns  of  Decrees  in  Equity  ,^  pag^  150. 

(6)  14  Vee.  364. 

(c)  Paice  v.  Thb  Archbishop  of  Cantbrbury. 

The  decree  in  that  case  is  as  follows  : — "  Declare  that  the  money  due  on  mortgage  of  the  house 
in  Grosvenor  square,  ought  to  be  paid  out  of  the  money  arising  from  the  sale  of  such  house ;  and 
that  all  other  the  debts  and  funeral  expenses  and  legacies  of  the  testatrix  (and  a  certain  sum  of 
93/.,)  ought  to  be  paid  out  of  the  residue  of  the  money  produced  by  sale  of  her  leasehold  estates, 
and  out  of  her  other  personal  estate  pro  rata  ;  and  it  is  ordered,  that  the  master  do  apportion  the 
same  accordingly. 

"  Declare  that  the  costs  of  this  suit  (except  the  costs  of  any  proceedings  to  be  had  under  the 
directions  hereinafter  given  for  carrying  into  effect  the  charitable  purposes  of  the  said  testatrix, 
which  are  to  be  paid  out  of  such  part  of  the  residue  of  her  personal  estate  as  is  applicable  to 
such  charitable  purposes,)  ought  to  be  paid  out  of  the  personal  estate  of  the  said  testatrix,  and  the 
rents  and  profits  and  produce  of  such  part  of  her  real  estate  as  is  by  her  will  directed  to  be  sold 
in  the  manner  and  proportion  following ;  that  is  to  say,  so  much  of  such  costs  as  relates  to  her 
real  estates,  out  of  the  rents,  profits,  and  produce  of  such  part  of  her  real  estate  as  is  by  her  said 
will  directed  to  be  sold  as  aforesaid ;  and  the  residue  of  the  costs  of  this  suit,  except  as  afore- 
said, out  of  the  moneys  arising  from  the  sale  of  the  leasehold  estates  of  the  testatrix,  and  out 
of  her  other  personal  estate  pro  rata  ;  and  it  is  ordered,  that  the  master  do  apportion  the  costs 
hereinbefore  directed  to  be  taxed,  and  which  have,  already  been  taxed  accordingly. 

"  Declare,  that  the  real  estate  did  not  pass  by  the  devise  thereof  to  the  charitable  uses  con- 
tained in  the  will,  and  that  the  rents  and  profits  of  the  real  estates  of  the  said  testatrix,  devis- 
ed by  her  will  to  be  sold  as  aforesaid,  accrued  since  the  death  of  the  said  testatrix,  and  the 
money  produced  by  the  sale  thereof  subject  to  the  proportion  of  the  costs  of  this  suit  directed 
to  be  borne  thereout,  belong  to  the  heir  at  law. 

«  Declare,  that  the  leasehold  estates  of  the  testatrix  did  not  pass  by  the  bequest  thereof  to 
the  charitable  uses  contained  in  her  will,  and  that  the  money  produced  by  the  sale  thereof  (after 
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elusion  which  follows  from  the  •settled   doctrine   of  the  court,  that    [•760j 
the   personal  estate   is  not  exempted  from   the  payment  of  those 
charges  which  it  is  primarily  liable  to  bear,  unless  by  plain  words 
or  necessary  *inference  ;   and  that  inference  is  not  furnished  by  a  de-    [761] 
vise  of  real  and  personal  estate,  subject  to  debts  and  legacies,  or  upon 
trust  to  sell  and  pay  debts  and  legacies,  unless  upon  the  whole  will  there  be 
a  manifest  intention  to  exonerate  the  personalty.     In  the  will  of  the  present 
testatrix  there  are  neither  express  words  declaring  that  the  personal  estate,  as 
far  as  it  may  extend,  is  not  to  bear  the  whole  burden  of  debts  and  legacies, 
nor  any  clause  from  which  an  inference  can  be  drawn  that  such  was  the  in- 
tention of  the  testatrix.     The  principle,  on  which  the   decree  was  made  in 
Paice  V.  The  Archbishop  of  Canterbury^  was  followed  in  Crosbie  v.  The 
Mayor  of  Liverpool^  decided  at  the  rolls  on  the  8th  of  February,  1821  :{a) 

deducting  a  certain  mortgage,)  and  lubject  to  the  proportions  of  the  testatrix's  debts,  faneral 
expenses,  and  legacies,  and  the  sum  of  93/.,  and  the  costs  of  this  suit  directed  to  be  borne  there- 
out, belongs  to  the  next  of  kin  of  the  said  testatrix,  living  at  her  death, 

"Declare,  that  the  clear  residue  of  the  personal  estate  of  the  said  testatrix,  exclusiye  of 
what  has  arisen  from  the  said  leasehold  estates,  sabject  to  the  proportion  of  the  debts,  funeral 
expenses,  and  legacies,  and  of  the  sum  of  931.,  and  of  the  costs  before  directed  to  be  borne 
thereout,  is  well  given  to  the  Archbishop  of  Canterbury  and  the  Archbishop  of  York  for  the  time 
being,  in  trust  for  charitable  purposes." 

Reg.  Lib.  B.  180C,  fo.  1220. 


The  only  passage  in  the  judgment  in  Paice  r.  The  Arehbiehop  of  Canterbury,  which  relates 
to  the  apportionment  of  the  debts  and  legacies,  is  the  following  :(*) — **  The  same  arrangement 
must  take  place  by  apportionment  of  the  charges  between  the  funds,  as  in  the  case  of  The  At- 
torney General  v.  WineheUea"  But  The  Attorney  General  y.  WincheUea,  only  decided 
affirmatively,  that  there  was  to  be  apportionment  as  between  that  part  of  the  personal  estate  which 
was  lent  out  on  mortgage,  and  the  general  personal  estate ;  it  did  not  decide  negatively  that 
there  ought  not  to  be  an  apportionment  as  between  freeholds  and  penonalty ;  and,  therefore,  the 
expressions  of  Lord  Eldon,  as  reported,  do  not  go  far  enough  to  sustain  the  decree  as  drawn 
up. 


(a)CmosBiE  V.  Thk  Mayoy  or  Livkkpool. 

Joseph  Hunt  gave  his  real  estate  and  the  residue  of  his  personal  estate,  to  his  executor, 
upon  trust,  after  the  death  of  his  wife  to  convert  it  into  money  ;  and,  after  payment  of  legacies, 
some  of  which  were  to  charities,  he  gave  the  residue  to  the  corporation  of  Liverpool,  on  charita- 
ble trusts. 

The  executor  sold  the  real  estate. 

The  original  decree  declared,  that  the  bequests  of  so  much  of  the  legacies  to  charitable  uses, 
and  the  trusts  of  so  much  of  the  residue  which  was  given  to  charitable  uses,  as  arose  from  the 
real  and  leasehold  estates,  were  void  by  the  statute  9  G.  2,  c.  36. 

It  appeared  by  the  report  that  J.  Hughson,  who  was  made  a  party  by  supplemental  bill, 
was  the  perranal  representative  and  heir  at  law  of  J.  Darlington,  the  tesUtor's  heir  at  law ; 
and  that  the  personal  estate  amounted  to  1386/.  0«.  5d.,  of  which  9281.  16s.  2d.  consisted  of 
money  due  on  mortgage,  and  the  produce  of  leaseholds ;  and  the  debts,  funerat  expense^,  and 
legacies,  amounted  to  879f.  7s.  6d.     The  decree  on  further  directions,  was  as  follows : — **  This 

l»)  14  Ves.  372. 
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[•762]    and  so  much  of  r  residue  given  to  charity  as  •consisted  of  money  pro- 
duced bylhesale  of  freeholds,  was  ordered  to  be  paid  over  to  the  re- 
presentatives of  ihe  heir,  without  contributing  towards  the  payment  of 
[•768]    •any  of  the  testator's  debts  or  legacies.     In   Chitty  v.  Parker,{a)  a 
testatrix  directed  all  her  property,  real  and  personal,  to  be  sold  and 
turned  into  money,  "  which  I  give  and  devise  as  follows  ;** — she  then  ordered 
her  debts  to  be  paid,  and  gave  several  legacies,  some  of  which  lapsed.    The 
personal  estate  being  more  than  sufficient  for  the  payment  of  the  debts  and  le- 
gacies,  the  question  in  the  cause  between  the  next  of  kin  and  the  heir  at  law 
was,  whether  any  part  of  the  real  estate  ought  to  be  sold.     According  to  the 
doctrine  contended  for  here  by  the  next  of  kin,  the  debts  and  legacies  ought  to 
have  been  borne  by  the  personal  estate  and  the  real  estate  pro  rata.    Bat 
Lord  Thurlow  was  of  a  contrary  opinion,  and  held  that  the  heir  at  law  was 
entitled  to  the  whole  of  the  real  estate,  and  the  next  of  kin  had  no  right  to  call 
for  a  sale.    In  Htil  t.  Cock{h)  a  testator,  after  some  specific  devises  and  be- 
quests, gave  and  devised  all  other  his  freeholds  and  leaseholds,  together  with 
all  his  personal  estate,  upon  trust  to  sell  the  same,  and  out  of  the  moneys 
thence  arising  to  pay  certain  costs  and  chaiges ;  and  by  a  codicil  he  gave 
some  legacies,  which  he  directed  to  be  paid  out  of  his  real  and  person- 
[•764]    al  estate  :  by  the  decree  the  personal  •estate  was  directed  to  be  first 
applied  in  payment  of  the  debts  and  legacies.  In  Smith  v.  Claxton,(c) 
the  proceeds  of  the  real  and  personal  estate  were  formed  into  a  mixed  fund  for 
the  payment  of  debts  and  legacies ;  yet  the  debts  and  legacies  were  paid  oat 
of  the  personal  estate  exclusively.     That  circumstance  is  adverted  to  in  the 

court  doth  order,  that  it  bo  referred  to  Mr.  J.,  dec  to  fttcertain  bow  much  of  the  mua  of  1Z86L 
0«.  Sd,  certified  by  the  nid  maeter  to  be  the  amount  of  the  teatator'a  penooal  estate,  come  to  the 
hands  of  the  plaintiff,  his  executor,  has  arisen  from  leaseholds  and  money  due  on  mortgages  *,  and 
to  ascertain  how  much  has  arisen  fW>m  other  particulars :  and  it  is  ordered  that  the  said  master 
do  apportion  the  debts,  legfacies,  funeral,  and  testamentary  expenses  of  the  said  testator,  between 
■0  much  of  the  perw>nal  estate  as  he  shall  find  to  have  arisen  from  leaseholds  and  the  money  dae 
on  mortgages,  and  so  much  thereof  as  he  shall  find  to  have  arisen  from  other  particulars,  accord- 
ing to  their  respective  values ;  and  it  is  ordered,  that  he  do  also  tax,  as  between  solicitor  and 
client,  the  costs  of  these  suits  of  all  parties,  and  apportion  the  same  between  the  produce  of  the 
real  estate  of  the  said  testator,  such  part  of  the  said  personal  estate  as  he  shall  find  to  have  ariwn 
from  leaseholds  and  moneys  due  on  mortgage,  and  so  much  thereof  as  he  shall  find  to  have  ansea 
from  other  particnlari,  in  like  manner  as  hereinbefore  directed,  as  to  the  debts  and  legacies,  ftiaenl 
and  testamentary  expenses ;  and  it  is  ordered,  that  such  cosU,  when  so  taxed  and  apportioned, 
be  paid  by  the  plaintiff  out  of  the  said  several  estates,  according  to  saoh  apportionment ;  and  this 
dourt  doth  declare,  that  the  residue  if  any)  of  the  peraonal  estate,  which  has  not  arisen  ffom 
leaseholds  or  money  on  mortgage,  will  be  applicable  to  the  purposes  of  the  charity,  and  that  the 
residue  of  such  perwnal  estate  as  the  master  shall  find  to  have  arisen  fkom  leaseholdi  and  money 
on  mortgage,  will  belong  to  the  defendant  H.  H.  and  M.,  his  wife,  as  the  only  next  of  kin  of  the 
•aid  testator ;  and  that  the  residue  of  the  produce  of  the  real  estate  wiU  belong  to  J.  Hnghsos,  the 
defendant  in  the  supplemental  suit,  as  the  peraonal  represenative  of  the  heir  at  law  of  the  teita- 
tor ;  and  any  of  the  parties  are  to  be  at  liberty  to  apply  to  this  court  as  them  shall  be  eecastoD." 

Reg.  Lib.  A.  1890,  f.  1369. 
(a;  4  Bro.  C.  C.  411.  (5)  1  Ves.  Sl  B.  173.  (c)  4  Mad.  484 
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judgment;  ''the  debts  and  legacieti,"  says  the  Vice- Chancellor,  ''are  well 
paid  out  of  the  personal  estate  :"(a)  and  no  intimation  is  given  that  a  different 
course  of  administration  ought  to  have  been  followed.  In  Howse  v.  Chap- 
fnan^ib)  a  testator  directed  a  share  in  the  Bath  navigation  and  various  de- 
scriptions of  personal  property  to  be  sold,  and  the  proceeds  of  the  sale  to  be 
applied  in  paying  his  debts  and  legacies ;  and  he  gave  the  residue  to  a  chari- 
table purpose.  The  decree  at  the  hearing(c)  declared  that  the  navigation 
share  descended  to  the  heir  at  law  ;  and  by  the  decree  on  further  directions 
the  personal  estate  exclusively  was  applied  in  payment  of  the  testator's  debts 
and  legacies.  Inchiquin  y.  Frencht{d)  is  an  authority  to  the  same  effect. 
Southouse  V.  Bate.{e)  From  all  these  authorities  the  conclusion  is,  that  the 
real  estate,  or  the  produce  of  the  real  estate,  ought  not  to  contribute  to  pay- 
ment of  debts  and  legacies,  unless  the  personalty  shall  prove  insufficient. 

Mr.  TYnney,  in  reply  : — In  Inchiquin  v.  French  the  question  was,  whether 
the  real  estate  was  charged  with  debts  and  legacies,  so  as  to  exonerate  the 
personalty ;  and  the  court  was  of  opinion  that  the  personalty  was  not  exonera« 
ted,  and  that  the  real  estate  was  charged  only  as  a  subsidiary  fund. 
Chitly  V.  Parker  may  have  proceeded  on  a  similar  •principle  ;  but  it  [•765] 
is  probable  that  the  question  of  apportionment  was  not  there  brought 
under  the  consideration  of  the  court ;  for  the  question  argued  was,  whether 
the  real  estate  was  to  be  considered  as  so  completely  converted  into  personalty 
that  the  next  of  kin  were  entitled  to  claim  it  against  the  heir.  In  SRll  v.  Cock 
the  debts  and  legacies  were  first  charged  on  specific  property  ;  and  the  gen* 
eral  mass  of  real  estate  was  charged  only  as  a  subsidiary  fund.  Such  cases 
have  no  application,  where  the  testator  constitutes  one  mixed  fund,  composed 
partly  of  realty  and  partly  of  personalty,  and  throws  on  the  whole  certain 
common  charges.  It  was  sometime  before  it  was  settled  in  the  administration 
of  charities,  that  where  debts  and  legacies,  some  of  which  were  to  charily, 
were  given  out  of  a  fund  consisting  of  the  proceeds  partly  of  freeholds,  partly 
of  leaseholds,  and  partly  of  personal  chattels,  the  burden  ought  to  be  appor- 
tioned acccording  to  the  value  of  the  three  funds  respectively.  That 
principle  was  not  followed  in  the  decree  in  Paice  v.  The  Archbishop  of  Can- 
terbury and  the  other  cases  of  charity  which  have  been  referred  to. 

The  question  is  simply,  what  was  the  intention  of  the  testatrix  ?  She  has 
directed  her  real  and  personal  estate  to  be  sold,  and,  after  payment  of  her 
debts  and  legacies,  has  expressed  her  purpose  to  dispose  of  the  residue  by  a 
codicil.  She  never  made  a  codicil ;  and  it  is  only  the  residue  of  this  mixed 
fund  which  is  not  disposed  of.  How  can  the  heir  claim  the  whole  of  the  pro- 
duce of  the  real  estate,  when  a  residuary  legatee,  appointed  by  the  codicil, 
would  have  taken  it,  subject  to  a  proportional  share  of  the  debts  and  legacies  ? 
The  proceeds  of  the  real  and  personal  estate  being  once  blended  inio  a  common 

(a)  4  Mad.  493.  (&)  4  Vet.  542.  {c)  4  Ves.  543. 

(lO  1  Cox,  1.  (e)  a  Vea.  &  B.  396. 
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[•762]     and  so  much  of  r  residue  given  to  charity  as  •consisted  of  money  pro- 
duced by  the  sale  of  freeholds,  was  ordered  to  be  paid  over  to  the  re- 
presentatives of  the  heir,  without  contributing  towards  the  payment  of 
[•763]    •any  of  the  testator's  debts  or  legacies.     In   Chitty  v.  Parker, {a)  a 
testatrix  directed  all  her  property,  real  and  personal,  to  be  sold  and 
turned  into  money,  "  which  I  give  and  devise  as  follows  ;" — she  then  ordered 
her  debts  to  be  paid,  and  gave  several  legacies,  some  of  which  lapsed.    The 
personal  estate  being  more  than  sufficient  for  the  payment  of  the  debts  and  le- 
gacies, the  question  in  the  cause  between  the  next  of  kin  and  the  heir  at  law 
was,  whether  any  part  of  the  real  estate  ought  to  be  sold.     According  to  the 
doctrine  contended  for  here  by  the  next  of  kin,  the  debts  and  legacies  ought  lo 
have  been  borne  by  the  personal  estate  and  the  real  estate  pro  rata.    But 
Lord  Thurlow  was  of  a  contrary  opinion,  and  held  that  the  heir  at  law  was 
entitled  to  the  whole  of  the  real  estate,  and  the  next  of  kin  had  no  right  to  call 
for  a  sale.    In  Hill  t.  Cock{h)  a  testator,  after  some  specific  devises  and  be- 
quests, gave  and  devised  all  other  his  freeholds  and  leaseholds,  together  with 
all  his  personal  estate,  upon  trust  to  sell  the  same,  and  out  of  the  moneys 
thence  arising  to  pay  certain  costs  and  charges ;  and  by  a  codicil  he  gave 
some  legacies,  which  he  directed  to  be  paid  out  of  his  real  and  person- 
[•764]    al  estate  :  by  the  decree  the  personal  •estate  was  directed  to  be  first 
applied  in  payment  of  the  debts  and  legacies.  In  Smith  v.  Claxton,(c) 
the  proceeds  of  the  real  and  personal  estate  were  formed  into  a  mixed  fund  for 
the  payment  of  debts  and  legacies ;  yet  the  debts  and  legacies  were  paid  out 
of  the  personal  estate  exclusively.     That  circumstance  is  adverted  to  in  the 

court  doth  order,  that  it  be  referred  to  Mr.  J.,  dec  to  ascertain  how  much  of  the  sum  of  1386/. 
0«.  5d,  certified  by  the  said  master  to  be  the  amount  of  the  testator's  personal  estate,  come  to  the 
hands  of  the  plaintiff,  his  executor,  has  arisen  from  leaseholds  and  money  due  on  mortg^ages  ;  aud 
to  ascertain  how  much  has  arisen  from  other  particulars :  and  it  is  ordered  that  the  said  master 
do  apportion  the  debts,  legacies,  funeral,  and  testamentary  expenses  of  the  said  testator,  between 
so  much  of  the  personal  estate  as  he  shall  find  to  have  arisen  from  leaseholds  and  the  money  due 
on  mortgages,  and  so  much  thereof  as  he  shall  find  to  have  arisen  from  other  particulars,  accord- 
ing to  their  respective  values ;  and  it  is  ordered,  that  he  do  also  tax,  as  between  solicitor  and 
client,  the  costs  of  these  suits  of  all  parties,  and  apportion  the  same  between  the  produce  of  the 
real  estate  of  the  said  testator,  such  part  of  the  said  personal  estate  as  he  shall  find  to  have  arisen 
fh>m  leaseholds  and  moneys  due  on  mortgage,  and  so  much  thereof  as  he  shall  find  to  have  arisen 
from  other  particulars,  in  like  manner  as  hereinbefore  directed,  as  to  the  debts  and  legacies,  funeral 
and  testamentary  expenses ;  and  it  is  ordered,  that  such  costs,  when  so  taxed  and  apportioned, 
be  paid  by  the  plaintiff  out  of  the  said  several  estates,  according  to  such  apportionment ;  and  this 
eonrt  doth  declare,  that  the  residue  If  any)  of  the  poraonal  estate,  which  has  not  arisen  from 
leaseholds  or  money  on  mortgage,  wQl  be  applicable  to  the  purposes  of  the  charity,  and  that  the 
residue  of  such  personal  estate  as  the  master  shall  find  to  have  arisen  from  leaseholds  and  money 
on  mortgage,  will  belong  to  the  defendant  H.  H.  and  M.,  his  wife,  as  the  only  next  of  kin  of  the 
Mod  testator ;  and  that  the  residue  of  the  produce  of  the  real  estate  will  belong  to  J.  Hughson,  the 
defendant  in  the  supplemental  snit,  as  the  personal  represenative  of  the  heir  at  law  of  the  testa* 
tor ;  and  any  of  the  parties  are  to  be  at  liberty  to  apply  to  this  court  as  thert  shall  be  occasion." 

Reg.  Lib.  A.  I8S0,  f.  1369. 
(a;  4  Bro.  C.  C.  411.  (&)  1  Ves.  &  B.  173.  (r)  4  Mad.  484 
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judgment;  '^ the  debts  and  legacieii/' says  the  Vice-Chancellor^  ''are  well 
paid  out  of  the  personal  estate  :"(a)  and  no  intimation  is  given  that  a  different 
course  of  administration  ought  to  have  been  followed.  In  Howse  t.  Chap- 
fnarifib)  a  testator  directed  a  share  in  the  Bath  navigation  and  various  de- 
scriptions of  personal  property  to  be  sold,  and  the  proceeds  of  the  sale  to  be 
applied  in  paying  his  debts  and  legacies  ;  and  he  gave  the  residue  to  a  chari- 
table purpose.  The  decree  at  the  hearing(c)  declared  that  the  navigation 
share  descended  to  the  heir  at  law  ;  and  by  the  decree  on  further  directions 
the  personal  estate  exclusively  was  applied  in  payment  of  the  testator's  debts 
and  legacies.  Inchiquin  v.  French,{d)  is  an  authority  to  the  same  effect. 
Southotae  v.  Bate,{e)  From  all  these  authorities  the  conclusion  is,  that  the 
real  estate,  or  the  produce  of  the  real  estate,  ought  not  to  contribute  to  pay- 
ment of  debts  and  legacies,  unless  the  personalty  shall  prove  insufficient. 

Mr.  TVnney,  in  reply  : — In  Inchiquin  v.  French  the  question  was,  whether 
the  real  estate  was  charged  with  debts  and  legacies,  so  as  to  exonerate  the 
personalty ;  and  the  court  was  of  opinion  that  the  personalty  was  not  exonera- 
ted, and  that  the  real  estate  was  charged  only  as  a  subsidiary  fund. 
Chitty  V.  Parker  may  have  proceeded  on  a  similar  •principle ;  but  it  [•TGSJ 
is  probable  that  the  question  of  apportionment  was  not  there  brought 
under  the  consideration  of  the  court ;  for  the  question  argued  was,  whether 
the  real  estate  was  to  be  considered  as  so  completely  converted  into  personalty 
that  the  next  of  kin  were  entitled  to  claim  it  against  the  heir.  In  Hill  v.  Cock 
the  debts  and  legacies  were  first  charged  on  specific  property  ;  and  the  gen- 
eral mass  of  real  estate  was  charged  only  as  a  subsidiary  fund.  Such  cases 
have  no  application,  where  the  testator  constitutes  one  mixed  fund,  composed 
partly  of  realty  and  partly  of  personalty,  and  throws  on  the  whole  certain 
common  charges.  It  was  sometime  before  it  was  settled  in  the  administration 
of  charities,  that  where  debts  and  legacies,  some  of  which  were  to  charily, 
were  given  out  of  a  fund  consisting  of  the  proceeds  partly  of  freeholds,  partly 
of  leaseholds,  and  partly  of  personal  chattels,  the  burden  ought  to  be  appor- 
tioned acccording  to  tlie  value  of  the  three  funds  respectively.  That 
principle  was  not  followed  in  the  decree  in  Paice  v.  The  Archbishf^  of  Can- 
terbury and  the  other  cases  of  charity  which  have  been  referred  to. 

The  question  is  simply,  what  was  the  intention  of  the  testatrix  ?  She  has 
directed  her  real  and  personal  estate  to  be  sold,  and,  after  payment  of  her 
debts  and  legacies,  has  expressed  her  purpose  to  dispose  of  the  residue  by  a 
codicil.  She  never  made  a  codicil ;  and  it  is  only  the  residue  of  this  mixed 
fund  which  is  not  disposed  of.  How  can  the  heir  claim  the  wholo  of  the  pro- 
duce of  the  real  estate,  when  a  residuary  legatee,  appointed  by  the  codicil, 
would  have  taken  it,  subject  to  a  proportional  share  of  the  debts  and  legacies  ? 
The  proceeds  of  the  real  and  personal  estate  being  once  blended  inio  a  common 

(a)  4  Mad  493.  (&)  4  Vet;  542.  (c)  4  Yes.  542. 

{d)  1  Cox,  1.  (e)  2  Vea.  &  B.  396. 
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mass,  out  of  which  the  debts  and  legacies  are  to  be  paid,  how  can  it  be  argued 
that  the  testatrix  intended  that  the  debts  and  legacies  were  to  be  a 

[*766]  •charge,  not  on  the  whole  of  the  fund  thus  constituted,  but  merely  on 
a  portion  of  it,  arising  from  a  single  source. 


August  2. — The  Master  of  the  Rolls  : — In  this  case  two  questions  are 
made  ;  first  whether  personal  property,  not  belonging  to  a  felon  sentenced  to 
transportation  at  the  time  of  his  conviction,  but  which  accrued  due  to  him 
afterwards,  during  the  term  of  his  transportation,  is  forfeited  to  the  crown  ? 
And,  secondly,  where  a  testator  directs  his  real  and  personal  estate  to  be  con- 
verted into  money,  and  the  mixed  fund  to  be  applied  to  certain  stated  pur- 
poses, and  some  of  those  purposes  fail  by  lapse  or  otherwise,  whether  the 
remaining  purposes,  which  are  in  their  nature  primary  charges  upon  the  per- 
sonal estate,  are  to  be  satisfied  out  of  the  personal  estate,  as  far  as  the  same  will 
extend,  in  exoneration  of  the  real  estate,  for  the  benefit  of  the  heir,  or  whether  the 
remaining  purposes  are  to  be  satisfied  out  of  the  real  and  personal  estate  pro 
rata. 

The  first  point  appears  to  be  settled  by  the  case  of  Bullock  v.  Dodds  \(a) 
and  a  felon,  until  the  term  of  his  transportation  has  expired,  is  not  restored  to 
his  civil  rights.[l] 

With  respect  to  the  second  pointy  it  does  not  appear  that  the  attention  of 
the  court  has  been  distinctly  called  to  it  in  any  of  the  numerous  cases  in  which 
the  facts  would  have  raised  the  question,  and  there  would  be  great  difficulty 
to  reconcile  the  different  decrees  which  have  been  made  upon  this 
[•767J  point.  The  question  is  of  •great  importance  by  reason  of  its  frequent 
recurrence,  and  is  to  be  carefully  considered.  It  is  a  question  of 
intention  ;  and  it  must  be  admitted,  that,  in  order  to  throw  upon  the  real  estate 
any  part  of  the  burden  to  which  the  personal  estate  is  primarily  liable,  the 
intention  of  the  testator  must  be  manifest.[2]  When  a  testator  creates  from 
real  estate  and  personal  estate  a  mixed  and  general  fund,  and  directs  the 
whole  of  that  fund  to  be  applied  for  certain  stated  purposes,  he  does, 
in  eflfect,  direct  that  the  real  and  personal  estates,  which  have  been  converted 
into  that  fund,  shall  answer  the  stated  purposes  and  every  of  them  pro  rata 
according  to  their  respective  values.  If  any  of  those  purposes  fail,  then  the 
part  of  the  fund  which,  according  to  the  intention  of  the  testator,  would  other- 
wise have  been  applicable  to  those  puposes,  is  undisposed  of.  As  far  as  this 
part  of  the  fund  has  been  composed  of  real  estate,  the  heir  is  to  have  the 
benefit  of  it  as  so  much  real  estate  undisposed  of  ;[3]  and  as  far  as  this  part 

(8)2  Barn  &  Aid.  258. 

[1]  Vide  Stoket  v.  Holden,  1  Keen,  145. 

[2]  Vide  Welhy  v.  Roekliffe,  ante,  574.     Driver  ▼.  Ferrand,  ante,  681. 

[3]  **  I  apprehend  it  to  be  clearly  settled,  that  when  a  testator  devises  land  to  be  sold,  and  directs 
the  produce  of  the  sale  to  be  applied  for  pnrposes  which  do  not  exhaust  the  whole  beneficial  interest, 
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of  the  fund  has  been  composed  of  persona]  estate,  I  am  of  opinion  that  it  is 
personal  estate  undisposed  of  for  the  benefit  of  the  next  of  kin  ;  and  in  order 
to  ascertain  the  proportions  which  will  thus  belong  to  the  heir  and  the  next  of 
kin  respectively,  it  must  be  referred  to  the  master  to  compute  the  respective 
vahies  of  the  real  and  personal  estate,  which  are  thus  blended  by  the  testator 
into  one  common  fund.[l] 


The  decree  contained,  among  other  directions,  ihe  following  : — **  His  honor 
doth  declare  the  crown  entitled  to  the  share  of  William  Turton  White  of  and 
in  the  personal  estate  of  the  testatrix  ; — and  it  is^  ordered,  that  the  master 
do  apportion  the  legacies  (except  the  charitable  legacies,)  funeral  expenses, 
and  debts  of  the  testatrix,  and  also  the  costs  of  this  suit  up  to  and 
including  his  •further  report,  between  the  testatrix's  real  and  personal  [•768] 
estate,  in  proportion  to  their  respective  values  ;  for  which  purpose  he 
is  to  set  a  value  on  the  real  estate  and  on  the  outstanding  personal  estate  (if 
any,)  and  reserve  the  consideration  how  the  proportion  to  be  borne  by  the 
real  estates,  and  any  and  what  interest  thereon  are  to  be  raised  ;  and  it  is 
ordered  that  the  rents  of  the  real  estates  be  received  by  the  heiress  at  law 
ex  parte  matema  ;  and  his  honor  doth  declare  the  heir  at  law  ex  parte  matema 
entitled  to  the  undisposed  surplus  of  the  freehold  and  copyhold  estates,  and 
doth  declare  that  the  freehold  and  copyhold  estates  are  liable  to  a  rateable 
proportion,  with  the  personal  estate,  of  the  sums  charged  by  the  testatrix 
on  the  mixed  fund." 

Reg.  Lib.  B.  f.  2355. 

the  interest  which  is  not  exhanated,  helongs  to  the  heir.  Moreover,  it  is  a  rule,  that  the  heir  is  not 
to  be  excluded  by  the  fact  of  an  actual  conyersion  of  the  real  estate  into  money,  but  only  by  the 
disposition  which  the  testator  has  made  of  the  unexhausted  beneficial  interest.  So,  when  a  testator 
havingr  devised  his  real  estate  to  be  sold,  has  mixed  the  produce  with  the  personal  estate,  and  has 
given  the  combined  fund  for  purposes  which  do  not  exhaust  the  whole  beneficial  interest,  in  that 
case,  again,  so  much  of  the  fund  remaining  undisposed  of,  or  unexhausted,  as  consists  of  the  produce 
of  the  real  estate,  belongs  to  the  heir ; — in  other  words,  as  was  said  by  Lord  Rooslyn,  where  the 
court  had  no  direction  from  the  testator  how  the  money  arising  from  any  part  of  his  real  estate  shall 
go,  it  rests  with  the  heir  at  law ;  the  consequence  is,  that  in  every  case  of  this  kind,  the  court  must 
look  to  the  disposition  which  the  testator  has  made  by  his  will,  of  the  unexhausted  interest  arising 
from  his  real  estate."— Lord  Langdale,  M.  R.,  Johnson  v.  Wboiis,  2  Beav.  412. 

[  1]  Vide  Eyte  v.  Manden,  2  Keen,  564.    S.  C.  4  Myl.  &  Cr.  231.   Stacker  v.  Harhin,  4  Beav.  479. 
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Orders  for  the  Regulation  of  the  Practice  and  Proceedings  of  the  Court  of 
Chancery y  issued  by  the  Lord  High  Chancellor ^  23d  November^  1831. 

The  Right  Honorable  Henry  Lord  Brougham  and  Vaux,  Lord  High  Chan- 
cellor of  Great  Britain,  by  and  witli  the  advice  and  assistance  of  the  Right 
Honorable  Sir  John  Leach,  Master  of  the  Rolls,  and  the  Right  Honorable 
Sir  Lancelot  Shadwell,  Vice-chancellor  of  England,  doth  hereby  order  and 
direct,  that  the  orders  of  the  3d  of  April,  1828,|  l]  be  amended  as  to  numbers 
VL,  XIH.,  XVL,  XVH.,  XVHL,  XIX.,  XXIV.,  and  LXXVL,  in  manner 
following  ;  that  is  to  say, 

VL 

That  if  the  plaintiff  do  not,  within  three  weeks  after  a  defendant's  second 
or  third  answer  is  filed,  refer  the  same  for  insufficiency  on  the  old  exceptions, 
such  answer  shall  thenceforth  be  deemed  sufficient. 

XIII. 
That  after  an  answer  has  been  filed,  the  plaintiff  shall  be  at  liberty,  before 
filing  a  replication,  to  obtain  upon  motion  or  petition  without  notice,  one  order 
for  leave  to  amend  the  bill ;  but  no  further  leave  to  amend  shall  be  granted 
after  an  answer,  and  before  replication,  unless  the  court  shall  be  satisfied  by 
affidavit  that  the  draft  of  the  intended  amendments  has  been  settled,  approved 
and  signed  by  counsel,  and  that  such  amendments  are  not  intended  to  be 
made  for  the  purpose  of  delay  or  vexation,  but  because  the  same  are 
[•770]  considered  *to  be  material  to  the  case  of  the  plaintiff;  such  affidavit 
to  be  made  by  the  plaintiff,  or  one  of  the  plaintiffs,  where  there  is 
more  than  one,  and  his,  her,  or  their  solicitor,  or  by  such  solicitor  alone,  in 
case  the  plaintiff  or  plaintiffs  from  being  abroad  or  otherwise,  shall  be  unable 
to  join  therein  ;  but  no  order  to  amend  shall  be  made  after  answer  and  before 
replication,  either  without  notice  or  upon  affidavit  in  manner  hereinbefore 
mentioned,  unless  such  order  be  obtained  within  six  weeks  after  the  answer, 
if  there  be  only  one  defendant,  or  after  the  last  of  the  answers,  if  there  be 
two  or  more  defendants,  is  to  be  deemed  sufficient.  But  this  order  shall  not 
extend  to  amendments  which  are  made  only  for  the  purpose  of  rectifying 

[1]  The  orders  of  April  3d,  1828,  are  to  be  found  at  the  end  of  the  dd  volume  of  Ruseell,  in 
the  3d  volume,  of  the  present  series  of  English  chancery  reports.  In  the  printing  of  those  orden 
in  the  present  edition  the  original  paging  which  was  in  Roman  figures,  and  not  in  Arabic  figures, 
was  not  preserved,  as  it  should  have  been.  The  amendments  to  those  orders  are  given  above,  and 
these  are  succeeded  by  a  new  set  of  orders  made  by  Lord  Brougham.  (December  31,  1833.)  1 
Myl.  &  K.,  Appendix.  The  editor  has  been  earnest  that  in  the  republication,  the  succesnve  rules 
of  court  should  be  preserved,  being  sensible,  that  without  them,  many  cases  on  matters  of  prac- 
tice might  be  misunderstood  or  misapplied.  There  is  a  mass  of  subsequent  general  orders,  by 
Lord  Cottenham  in  1841,  and  Lord  Lynhnrst  in  1841,  1842,  which  will  be  found  in  the  3d  vol.  of 
Beavan,  and  the  1st  volume  of  Phillips.  The  passion  for  judicial  codification  does  not  seem  to  be 
confined  to  one  side  of  the  Atlantic. 
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some  clerical  error,  or  error  in  names,  dates,  or  sums  ;  in  which  cases  the 
order  to  amend  may  be  obtained  upon  motion  or  petition,  without  notice.[l] 

XVI. 
That  where  the  answer  of  a  defendant  is  to  be  deemed  sufficient,  whether 
it  be  in  term  time  or  in  vacation,  if  the  plaintiff  or  plaintiffs  shall  not  proceed 
in  the  cause,  the  defendant  shall  be  at  liberty,  after  the  expiration  of  two 
months,  to  move,  upon  notice,  that  the  bill  be  dismissed  with  costs,  for  want 
of  prosecution  ;  and  the  bill  shall  accordingly  be  dismissed  with  costs,  unless 
the  plaintiff  or  plaintiffs  shall  appear  upon  such  motion,  and  give  an  under- 
taking to  file  a  replication,  and  serve  a  subpoena  to  rejoin  ;  and  in  case  he 
requires  a  commission  to  examine  witnesses,  shall  obtain  and  serve  an 
order  for  such  commission,  within  three  weeks  from  the  date  of  such  under- 
taking :  or  unless  the  plaintiff  or  plaintiffs,  without  filing  a  replication,  shall 
appear  upon  such  motion,  and  give  an  undertaking  to  hear  the  cause  as  against 
the  defendant  making  the  motion  upon  bill  and  answer :  or  unless  it 
shall  appear  that  the  plaintiff  •or  plaintiffs,  is  or  are  unable  to  pro-  [•771] 
ceed  in  the  cause,  by  reason  of  any  other  defendant  or  defendants 
not  having  sufficiently  answered  the  bill,  and  that  due  diligence  has  been  used 
to  obtain  a  sufficient  answer  or  answers  from  such  other  defendant  or  de- 
fendants ; — in  which  case  the  court  shall  allow  to  the  plaintiff  or  plaintiffs 
such  further  time  for  proceeding  in  the  cause  as  shall  appear  to  the  court  to 
be  reasonable.  And  in  case  the  plaintiff  or  plaintiffs  do  appear  upon  the  mo- 
tion to  dismiss,  and  give  the  undertaking  to  file  a  replication,  and  take  the 
other  proceedings  consequent  thereon,  hereinbefore  required,  then  all  the  rules 
and  regulations,  with  respect  to  the  commission  and  the  return  thereof,  and 
the  setting  down  the  cause  for  hearing,  and  the  fights  of  the  defendant  with 
respect  to  ihe  commission,  in  case  of  any  default  on  the  part  of  the  plaintiff, 
which  are  particularly  expressed  in  the  next  order,  shall  apply  to  all  cases 

ander  this  order.[2l 

XVII. 

That  where  the  plaintiff  files  a  replication,  without  having  been  served  with 
a  notice  of  motion  to  dismiss  the  bill  for  want  of  prosecution,  he  shall  serve 
the  subpoena  to  rejoin  ;  and  in  case  he  requires  a  commission  to  examine  wit- 
nesses, shall  obtain  and  serve  an  order  for  such  commission,  within  three 
weeks  from  the  filing  of* the  replication,  and  such  commission  shall,  at  the 
latest,  be  returnable  on  the  first  return  of  the  second  term  then  next  follow- 
ing :  ahd  the  plaintiff  shall  give  his  rules  to  produce  witnesses,  and  pass  pub- 
lication at  the  latest  in  the  same  term,  and  shall  set  down  his  cause  for  hear- 
ing, and  duly  serve  the  subpoena  to  hear  judgment  returnable  in  the  succeed- 
ing  term ;  and  if  the  plaintiff  shall  make  default  herein,  then  upon  applica- 

[1]  Vide  TmrUtan  y.  Dger,  ante,  1.    Uendizabel  v.  HuUeii,  •nU,  3iU.     Bird  ▼.  HutiUr, 
uite»  335. 
[2]  Vide  Th€  Corporation  of  DiwtiiunUkY.HMtmonh,  9  Sim.  393. 

Vol.  I.  61 
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tion  by  the  defendant,  upon  notice  of  motion,  the  plaintiff's  bill  shall 
[*772]    stand  dismissed  out  of  court  with  *costs,  unless  the  coun  diall  make 

special  order  to  the  contrary.  And  in  case  the  plaintiff  serves  a  sub- 
poena to  rejoin,  within  three  weeks  after  filing  the  replication,  but  does  not  obtain 
and  serve  an  order  for  a  commission  to  examine  witnesses  within  that  time 
then  the  defendant  shall  be  at  liberty,  without  notice,  to  obtain  an  order  for  a 
commission  to  examine  witnesses,  returnable  at  the  like  period  as  the  plain- 
tiff is  entitled  to,  pursuant  to  this  order,  and  shall  have  the  carriage  of  such 
commission.  And  if  the  plaintiff  obtains  an  order  for,  and  sues  out  a  com- 
mission, and  neglects  to  execute  and  return  the  same,  at  or  within  the  time 
stated  in  this  order,  the  defendant  shall  be  entitled  to  an  order  as  before  sta- 
ted, for  a  commission  returnable  on  the  last  return  of  the  term  following  that 
which  is  allowed  to  the  plaintiff  by  this  order,  for  the  return  of  his  commis- 
sion. And  when  any  commission  issues  pursuant  to  this  order,  or  the  last 
foregoing  order,  the  parties  shall  have  liberty  to  execute  the  same  in  term  time, 
and  publication  shall  stand  enlarged  until  the  conunission  shall  be  returnable  ; 
and  the  plaintiff  shall  be  at  liberty  to  set  down  the  cause,  in  the  mean  time,  with- 
out the  necessity  of  inserting  such  directions  in  the  order  for  the  commission.[l] 

xvm. 

That  publication  shall  not  be  enlarged  except  upon  special  application  to 
the  court,  made  upon  notice  supported  by  affidavit,  and  at  the  cost  of  the 
party  applying,  unless  otherwise  ordered  by  (he  court.[2] 

xrx. 

That  the  time  which  occurs  between  the  last  seal  after  Trinity  term,  and 
the  first  seal  before  Michaelmas  term,  and  between  the  last  seal  after  Mi- 
chaelmas term,  and  the  first  seal  before  Hilary  term,  shall  not  be 
[•773]    ^reckoned  in  the  computation  of  time  which  is  allowed  to  a  party  for 
amending  any  bill,  for  filing,  delivering,  or  referring  exceptions  to  any 
answer,  or  for  obtaining  a  master's  report  upon  any  exceptions. 

XXIV. 
That  when  a  defendant,  in  contempt  for  wiant  of  answer,  obtains,  upon 
filing  his  answer,  the  common  order  to  be  discharged  as  to  his  contempt, 
on  payment  or  tender  of  the  costs  thereof,  or  the  plaintiff  accepts  the  costs 
without  order,  he  shall  not  by  such  acceptance  be  compelled,  in  the  event 
of  the  answer  being  insufficient  to  re-commence  the  process  of  contempt 
against  the  defendant,  but  shall  be  at  liberty  to  take  up  the  process  at  the 
point  to  which  he  had  before  proceeded. 

[1]  Vide  Smith  v,  Oliver,  3  Myl.  &  Craig,  165.  Brown  ▼.  Moore,  2  Sim.  464.  Crook  ▼.  Trery, 
3  Myl.  &.  Cr.  168.  White  ▼.  SmUh,  1  Keen,  381.  MUfton  ▼.  Lee*,  id.  14.  StriekUndv,  Strick- 
land, Cr.  Sl  Ph.  151.  Bwrgeee  ▼.  Thompaon,  2  Keen,  772.  Walneley  v.  Froude,  ante,  334.  W|Z. 
liame  v.  Janaway,  9  Sim.  383.  WHliame  y.  MeDanmU,  id.  400 

[2]  Vide  Brotpnr.  Broton»ante,  77. 
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LXXVI; 
That  where  a  master  is  directed  to  settle  a  conveyance,  or  to  tax  costs  in 
case  the  parties  differ  about  the  same,  then  the  party  claiming  the  costs,  or 
entitled  to  prepare  the  conveyance,  shall  bring  the  bill  of  costs,  or  the  draft 
of  the  conveyance  into  the  master's  office,  and  give  notice  of  his  having  so 
done  to  the  other  party  ;  and  at  any  time  within  eight  days  after  such  notice, 
such  other  party  shall  have  liberty  to  inspect  the  same  without  fee,  and 
may  take  a  copy  thereof,  if  he  thinks  fit.  And  at  or  before  the  expiration 
of  the  eight  days,  or  such  further  lime  as  the  master  shall  in  his  discretion 
allow,  he  shall  then  either  agree  to  pay  the  costs  or  adopt  the  conveyance,  as 
the  case  may  be,  or  signify  his  dissent  therefrom,  and  shall  thereupon  be  at 
liberty  to  tender  a  sum  of  money  for  the  costs,  or  to  deliver  a  statement  in 
writing,  of  the  alterations  which  he  proposes  in  the  draft  of  the  conveyance. 
But  if  he  make  no  such  tender,  nor  deliver  any  such  statement  in 
writing,  or  if  the  other  party  refuses  to  accept  the  sum  •so  tendered,  [^774] 
or  to  adopt  the  proposed  alterations  in  the  draft  of  the  conveyance, 
the  master  shall  then  proceed  to  tax  the  costs,  or  settle  the  conveyance  ac- 
cording to  the  practice  of  the  court  And  in  case  the  taxed  costs  shall  not 
exceed  the  sum  tendered,  or  the  master  shall  adopt  the  proposed  alterations 
in  the  draft  of  the  conveyances,  then  the  costs  of  the  taxation,  or  the  costs  of 
the  proceeding  with  respect  to  the  conveyance,  shall  be  borne  by  the  other 
party,  ^v 

LXXXII. 
And,  whereas  the  present  practice,  that  causes  can  only  be  entered  fdr  hear- 
ing during  the  time  of  term,  and  that  the  subpcsna  ad  audisndum  judicium 
can  only  be  then  returnable,  is  productive  of  great  delay  and  inconvenience  ; 
it  is  hereby  further  ordered,  by  the  said  Lord  High  Chancellor,  with  the  ad- 
vice and  assistance  aforesaid,  that  from  henceforth  causes  may  be  set  down 
for  hearing,  and  the  subpoenas,  ad  audiendumjudicium,  served  and  returnable 
on  any  day,  as  well  out  of  term  as  in  term,  and  this  order  is  to  be  called 
the  82d  order.[l] 

Brougham,  C. 

John  Leach,  M.  R. 

Lancelot  Shadwell,  V.  C. 
And  it  is  hereby  further  ordered,  that  the   aforesaid  82d  order  shall  take 
effect  immediately,  and  the  aforesaid  amended  orders  shall  take  effect  on 
the  first  day  of  Hilary  term,  next. 

Brougham,  C. 

John  Leach,  M.  R. 

Lancelot  Shadwell,  V.  C. 

[1]  Vide  Turner  ▼.  Hitehmi,  2  Myl.  &  Cr.  710.    S.  C.  1  Keen,  814. 
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ACCOUNT. 

1  If  an  error  in  a  settled  acconnt  is  discovered 
and  corrected  before  suit,  and  a  bill  be  subse- 
quently filed  to  surcharge  and  falsify,  the  cor- 
rected error  is  not  a  grround  for  a  decree  to  sur- 
charge and  falsify.    Davis  v.  Spurling,      64 

3.  A  committee  of  a  lunatic  should  have  the 
previous  sanction  of  the  court  for  not  pannir 
his  accounts  annually.    AnoiL.  113 

ACCOUNTANT. 

An  accountant  who  has  been  employed  in  a 
bankruptcy,  has  no  lien  on  the  bankrupt's  cer- 
tificate for  the  payment  of  his  costs.    Anon, 

330 

ACCOUNTANT-GENERAI* 
See  Appeal,  3, 

ACCUMULATIVE. 
See  LxGACT,  2 

ADEMPTION. 

A  gill  of  a  sum' of  money  to  one,  to  be  paid  out 
S[  the  produce  of  a  real  estate,  directed  to  be 
sold,  followed  by  a  gift  to  others,  of  the  resi- 
due of  that  produce,  is  substantially  a  gift  of 
the  whole  estate,  and  not  a  gift  of  legacies, 
with  a  collateral  charge  upon  the  estate ;  and 
these  fptiB  are  adeem^,  if  the  testator  sell  the 
estate  m  his  lifetime.    Newbold  v.  Roadknight, 

677 
See  Lboact,  5. 

ADVANCEMENT. 

See  PoftTioNB. 

AGENT. 

1.  If  an  agent,  employed  to  purchase  an  estate, 
bsBOmes  the  purchaser  for  himself,  he  is  to  be 
considered  as  a  trustee  for  his  principal.  Leee 
NmUail,  53 

S.  An  executor,  who  is  employed  by  his  co-exe- 
eutor  as  an  agent  to  sell  an  estate,  which,  un- 
der th«  will  of  the  testator,  the  co-executor  alone 
had  power  to  sell,  and  who  hands  over  the 


price  of  the  estate  to  his  co-executor,  is  not 
accountable  for  the  misappUcatioii  of  that 
price  by  the  eo-execntor,  beoause  he  had  no 
legal  right  to  retain  it,  although,  by  the  will  of 
the  testator,  the  price  of  the  estate,  when 
sold,  was  to  be  considered  as  part  of  his  per- 
sonal estate.  Davis  v.  Spmrlingt  64 
3.  In  a  sale  under  a  decree,  thb  solicitor  of  the 
plaintifii,  having  the  management  of  the  sale, 
is  to  be  con8i£red,  as  between  the  vendors 
and  the  purchaser,  to  be  the  agent  of  all  the 
parties  to  the  suit  Dolby  v.  PulUn,  296 
See  Srxcino  FxaroKMANCx,  2. 

AGREEMENT. 

1.  A  court  of  equity  will  not  entertain  a  bill  for 
the  specific  performance  of  an  agreement  to 
pay,  in  a  certain  event  which  has  happened,, 
an  annual  sum  by  quarteriy  instalments. 
Brough  V.  Oddy,  55 

The  written  undertaking  of  one  party  will 
be  enforced,  although  the  other  party  is  not 
mutually  bound  by  writing.    Palmer  v.  Scoitf 

391 

3.  If  the  defendant  himself  writes  the  agree- 
ment for  the  purchase  of  a  leasehold  house, 
and  states  his  own  name  in  the  third  person,  as 
"  Mr.  A.  B.  has  agreed ;"  this  is  a  good  con- 
tract within  the  statute  of  frauds,  though  he 
does  not  otherwise  sign  the  agreement  Pro- 
pert  y,  Parker,  625 

4  Lien  established  against  the  produce  of  West 
India  estates  in  respect  of  supplies  furnished 
to  the  estates,  upon  an  agreement  implied 
firom  the  course  of  dealing  and  conduct  of  the 
parties.     Simon  v.  Hibbertf  719 

See  Bond,  1.    SrKOiF|c  Pekforii anck. 

AUEN, 

Under  the  treaty  of  1794  between  Great  Britain 
and  America,  and  the  act  of  the  37  6.  3,  c. 
97,  American  citizens  who  held  lands  in 
Great  BriUin  on  the  28th  of  October  1795, 
and  their  heira  and  assigns,  are  at  all  times  to 
be  considered,  so  far  as  regards  these  lands, 
not  as  aliens  but  as  native  subjects  of  Great 
Britain.     SuOon  v.  SutUm,  663 
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ALIENATION. 

1.  A  testator  bequeathed  the  .dividends  of  cer- 
tain stock  to  his  nephew,  solely  for  the  main- 
tenance of  himself  and  his  family,  declaring 
that  such  dividends  should  not  be  capable  of 
being  charged  with  his  debts  or  engagements, 
and  that  he  should  have  no  power  to  charge, 
assign,  anticipate,  or  encumber  them  ;  but 
that  if  he  should  attempt  so  to  do,  or  if  the 
dividends,  by  bankruptcy,  insolvency,  or 
otherwise,  should  be  assigned  or  become  paya- 
ble to  any  other  person,  or  be  or  become  ap- 
plicable to  any  other  puq>oee  than  for  the 
maintenance  of  the  nephew  and  his  family,  his 
interest  therein  should  cease,  and  the  stock  be 
held  upon  trusts  for  his  children :  long  subse- 
quently to  the  date  of  the  will,  and  a  few 
weeks  prior  to  a  codicil  confirming  it,  the  ne- 
phew took  the  benefit  of  the  lords'  act  '.1  G. 
4,  c.  1 19,)  in  the  usual  way  ;  and  some  years 
afterwards  the  testator  died :  Held,  that  this 
insolvency  operated  as  a  forfeiture  of  the  life- 
interest  given  to  the  nephew  by  the  will 
Yamold  v.  MoorhouBt,.  364 

9.  Where  trustees  under  a  wfll  have  a  discretion 
as  to  the  manner  of  the  application  of  the 
trust  fund  for  the  benefit  of  a  particular  per- 
son, but  no  power  to  apply  it  otherwise  than 
for  the  benefit  of  that  eettui  que  trust  during 
his  life,  his  interest  passes  to  his  assignees  un- 
der the  insolvent  act,  notwithstanding  a  proviso 
in  the  will,  that  he  shall  not  have  power  to 
sell,  mortgage,  or  anticipate  the  income  of  the 
fund.     Oreeny,  Spicer,  395 

3.  Where  stock  was  given  upon  trust  for  A.  for 
life,  and  after  his  decease,  for  his  children, 
with  a  proviso,  that  A.'8  U^-mterest  should 
not  be  subject  to  any  alienation  or  disposition 
by  sale,  mortgage,  or  otherwise,  in  any  man- 
ner whatsoever;  and  in  case  he  should 
charge*  or  affect  to  chargre,  a&ct,  or  incum- 
ber the  same*  such  mortgage,  sale,  or  other 
disposition,  so  made  by  him,  should  operate  as 
a  complete  forfeiture  thereof,  and  the  same 
should  devolve  upon  the  penons  next  entitled : 
Held,  that  on  A.'s  bankruptcy,  his  life  interest 
pasbed  to  his  assignees,  to  the  exclusion  of  his 
children.    Lear  v.  Leggett,  690 

AMENDMENT. 

1.  A  second  order  to  amend,  obtained  by  petiUon 
of  course,  is  irregular,  though  obtained  before 
answer :  (but  see  infra,  2.) 

The  acceptance  of  the  20s.  costs  by  the 
clerk  in  court  of  the  defendant,  is  a  waiver  of 
the  irregularity  of  a  second  order  to  amend 
obtained  as  of  coune.  TarUton  v.  Dyer ; 
Barnes  v.  Wilson,  I 

2.  The  thirteenth  of  the  new  orders  does  not 
apply  to  amendments  made  upon  exceptions 
to  the  answer  being  submitted  to  or  allowed : 
nor  does  it  apply  to  amendments  made  be- 
fore any  answer  is  put  in :  but  in  all  cases  to 
which  it  does  apply,  notice  is  necessary  as 
well  as  an  affidavit,  unless  the  court  upon  the 
particular  circumstances  dispenses  with  it. 
BirdY.  Hustler,  325 

See  the  new  enter.  769 

3.  It  is  irregular  to  obtain  an  order  to  amend, 


when  more  than  six  weeks  have  elapsed  from 
the  time  when  tbe  answers  of  all  the  defen- 
dants, who  are  stated  to  be  within  the  jurisdic- 
tion, are  to  be  deemed  sufficient,  though  no 
answer  has  been  filed  by  another  penon,  al- 
leged to  be  out  of  the  jurisdiction,  against 
whom  process  is  prayed,  when  he  shall  come 
within  the  jurisdiction.  King  of  Spain  v. 
HulUtt,  7 

4.  In  general,  under  the  thirteenth  order,  a  mo- 
tion for  leave  to  amend  a  bill  which  has  been 
previously  amended,  must  be  made  on  notice. 
Freme  v.  Best,  79 

5.  Formal  amendments  will  be  permitted  to  be 
made,  without  notice,  though  the  bill  has  been 
amended  previously.     Smith  v.  Evans,        80 

6.  A  second  order,  giving  the  plaintiff  leave  to 
amend,  made  upon  an  ex  parte  application. 
Cottingkam  v.  PotU,  81 

7.  If  a  bill,  after  being  filed,  is  then  amended,  it 
is  irregular  to  put  it  again  upon  the  file  without 
a  fresh  signature  to  the  draft,  although  the 
amendments  have  only  reduced  it  to  the  shape 
in  which  it  was  originally  drawn  and  signed 
by  counsel.     Burch  v.  Rich,  156 

8.  Order  made  ex  parte  to  discharge  n,  defen- 
dant in  contempt  without  payment  of  costs,  on 
certificate  that  the  bill  had  been  amended 
since  the  contempt.  Gray  v.  Campbell; 
Smith  V.  Campbell,  333 

9.  On  the  allowance  of  exceptions  to  the  an- 
swer, leave  given  ex  parte  to  the  plaintiff  to 
amend  his  bill,  although  it  had  been  previously 
amended.    Mendixabel  v.  HtUlettf  324 

10.  An  order  to'  amend,  obtained  in  violation  of 
the  thirteenth  of  the  new  orders,  may  be 
treated  as  a  mere  uullity  X  although,  therefore, 
it  remains  undischarged,  it  is  no  answer  to  a 


motion  to 
Hannam, 


dismiss  me    bill.    De 


AMERICA. 
See  AuKN. 

ANNUITY. 


Oeneve  v. 
494 


1.  Where  an  annuity  is  granted  for  a  term  of 
yeduH,  to  be  paid  half-yearly,  and  at  the  same 
time,  promissory  notes  are  given  by  the  gran- 
tee for  the  payment  of  eachhalf-year*8  annui- 
ty when  it  becomes  due,  and  it  appears  that 
the  several  half-yearly  payments  will  r^pay 
the  purchase  money  with  interest,  exceeding 
the  rate  of  5^.  per  cent,  the  tcansactio^  is 
usurious.     Fereaay  v.  Wightwick,  45 

2.  Where  a  testator  directs  a  government  an- 
nuity of  a  certain  amount  to  be  purchased 
for  his  wife  within  a  given  time,  and  the  wife, 
at  the  request  of  the  executors,  assents  to 
postpone  the  time  of  pnrchase,  and  afterwards 
dies  before  it  is  purchased,  her  personal  repre- 
sentative will  be  entitled  to  the  sum  which 
would  have  purchased  the  annuity.  Datoson 
V.  Heam,  606 

3.  Where  an  annuity  is  given  to  a  charitable  insUj- 
tution  for  ever  upon  a  condition,  andis^^nce 
Incepted  and  acted  upon,  it  cannot  aftorwards 
be  renounced  at  pleasure  ;  although  thn  gift  is 
coupled  with  a  direction,  that,  luOn  tb« 
neglect  or  refusal  of  the  institution  at  any 
time  to  act  upon  the  condiiionriEbo  nnnoity 


mt>tx 
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«haU  be  applied  in  mother  mtoner.    Attorney' 
General  y.  Ckrisfe  Hoepital,  626 

ANSWfilt 

1.  If  the  plaintiff  read  a  paaiage  from  the  de- 
fendant's annrer,  as  endenee  of  a  partlealar 
foot,  the  defendant  haa  no  right  to  read  sabfte- 
qnent  matter  eonneeted  with  it  by  raeh  words 
as  "  but "  and  *•  and,"  nnlew  the  subeeqnent 
matter  be  exptanatory  of  the  passage  read  by 
the  plaintiff     Dwiew,  8 furling,  64 

9.  The  eighth  of  the  new  orders  applies  only  to 
the  case  of  exceptions ;  and  if  the  plaintiff 
afterwards  move  to  amend  his  bill»  the  defen- 
dant is  entitled  to  an  order  fir  time  to  answer, 
according  to  the  old  practice.  FoeltrookeY. 
Balguy,  624 

3.  If  the  time  for  referring  a  further  answer  for 
insufficiency  upon  the  old  exeeptions  under 
the  sixth  order  has  expired,  it  cannot  after- 
wards be  revired  by  referring  the  answer  far 
impertinence. 

SembU,  it  is  too  late  to  except  to  an  answer 
for  impertinence,  when  the  time  has  expired, 
after  which,  according  to  the  new  orders,  the 
answer  is  to  be  deemed  sufficient  Jeffrey  ▼. 
M!Cahe,  789 

See  IimaTUfSifOB,  1. 

APPEAL. 

1.  Decree  varied  on  appeal  in  respect  of  costs 
only.     Burkett  V,  Spray,  113 

2.  Where  an  order,  directing  money  to  be  paid 
out  of  court  is  appealed,  the  accountant 
general  is  justified  in  delaying  to  comply  with 
the  order  till  there  has  been  time  for  the  ap- 
pellant to  make  a  special  application  for  a  stay 
of  proceedings  to  the  court  below.  Ferguson 
V.  Tadman,  331 

See  Enxolment  of  Decree. 

APPORTIONMENT. 
See  Devise,  I. 

APPROPRIATION. 

See  liBOAcr,  9. 

ARBITRATION. 

1.  If  the  assignees  of  a  bankrupt  attend  meet- 
ing under  a  refeitence  to  which  the  baukrupt 
was  a  party,  and  make  no  objection  to  the 
proceedings,  they  will  be  considered  as  adopt- 
ing them,  and  be  bound  by  the  award.  Dod 
V.  Herring  ;  Ex  parte  Herring,  153 

2.  Jurisdiction  of  the  court  of  chancery  in 
awards,  under  the  9  &  10  W.  3,  c.  15.  In 
the  matter  of  Joeeph  and  Webster,  496 

ARREST. 

A  person  who  is  served  with  a  eubpetna  ad  tes- 
tificandum in  London,  and  w  at  the  time  resi- 
dent there,  is  not  protected  from  arrest  in  the 
interval  between  the  service  of  the  suhpesna 
and  the  day  appointed  for  his  examination. 

Semble,  A  witness,  who  comes  to  London  in 
order  to  be  examined,  is  protected  from  arrest 
duriug  the  whole  time  that  be  remains  in 
London  bona  fide  for  the  porpoee  of  giving 
evidence. 


A  witnetf  is  not  protected  in  going,  thiee 
days  before  the  day  appointed  by  the  ex- 
aminer for  his  examination,  to  the  solicitor's 
office  to  look  at  the  interrogatories,  with  a 
view  to  prepare  himself  to  give  his  evidence 
accurately.     Oibhs  v.  Phillipson,  19 

ASSETS,  ADMINISTRATION  OF. 

Where  a  testator  creates  a  mixed  and  general 
fund  from  real  and  personal  estate,  and  directs 
that  fund  to  be  applied  in  payment  of  debts 
and  legacies,  the  real  and  the  penM>nal  estate 
must  contribute  in  proportion  to  their  relative 
amounts,  to  the  payment  of  the  debts  and  le- 
gacies: and  if  some  of  the  legacies  fail  by 
lapse  or  otherwise,  that  part  of  the  fund 
which  would  have  been  applicable  to  those 
purposes,  being  undisposed  of,  belongs,  as  far 
as  it  is  composed, of  real  estate,  to  the  heir ; 
and,  as  far  as  it  is  composed  of  personal  es- 
tate, to  the  next  of  kin.     Koberts  v.  Walker, 
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See  Insolvent,  1.    Dbbtoe  and  Ceeoitor,  2, 3. 

MOKTGAOB,  1.      PAKTIES,  3. 

ASSIGNMENT. 

1.  Whether  the  allowance  to  the  assistant  parlia- 
mentary counsel  to  the  lords  of  the  treasury 
be  assignable,  Quere,    Cooper  v.  Reilly,  560 

2.  In  order  to  constitute  an  equitable  assign- 
mentf  there  must  be  an  engagemeut  to  pay 
out  of  the  particular  fund.  Watson  v.  The 
Duke  of  Wellington,  602 

AWARD. 

See  Akbitkatton. 

BANKRUPT. 

1.  If  the  assignees  of  a  bankrupt  attend  meet- 
ingB  under  a  reference  to  which  the^  bankrupt 
was  a  party,  and  make  no  objection  to  the 
proceedings,  they  will  be  considered  as  adopt- 
ing them,  and  be  bound  by  the  award.  Dod 
V.  Herring  ;  Ex  parte  Herring,  153 

2.  Where  stock  was  given  upon  trust  for  A.  for 
life,  and  after  his  decease,  for  his  children, 
with  a  proviso,  that  A.'s  life  interest  should 
not  be  subject  to  any  alienation  or  disposition 
by  sale,  mortgage,  or  otherwise,  in  any  man- 
ner whatsoever ;  and  in  case  he  should 
charge,  or  affect  to  charge,  afiRsct  or  incumber 
the  same,  such  mortage,  sale.  Or  other  dis- 
position, so  made  by  him,  should  operate  as  a 
complete  forfeiture  thereof,  and  the  same 
should  devolve  upon  the  penons  next  entitled : 
Held,  that  on  A.*s  bankruptcy  his  life  interest 
passed  to  his  assignees,  to  the  exclusion  of  his 
children.    Lear  v.  Leggett,  690 

See  Lien,  1. 

BARON  AND  FEME. 

Where  the  husband  purchases  an  estate,  but  the 
whole  consideration  is  paid  by  the  sister  of  the 
wife,  upon  condition  that  the  estate  be  settled, 
to  the  use  of  the  husband  and  wife  in  tail, 
there  the  case,  thouffh  within  the  letter  ot  the 
statute  of  the  1 1  Hen.  7,  c.  20,  is  not  within 
the  equity  of  the  statute  :  and  the  alienation 
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of  the  wife,  after  ike  death  of  the  husband, 
b  valid.     Watkin*  t.  LewU,  378 

BOND. 

At  the  time  of  executing  a  bond  to  secure  a  nm 
of  money,  the  obligors  procure  a  letter  from 
the  obligee,  stating  his  intention  not  to  call  in 
the  money  within  a  specified  period,  if  the  in- 
terest be  regularly  paid :  the  letter  is  a  bind- 
ingundertaking. 

Payments  of  interest  made  one  or  even  two 
days  after  they  became  due,  are  no  defeasance 
of  the  undertaking,  if  the  grantor  accepts 
them   without  objection.     Norton  v.    Wood^ 

178 
See  Lbgact,  5. 

CALICO  PRINTING. 
See  Injunction,  1. 

ft 

CAVEAT. 
See  Enkqui  ENT  or  Dkckbb. 

CHARGE. 

1.  A  testator  devises  lands  to  R.  in  fee,  and  reci- 
ting that  he  has  executed  a  bond  for  the  due 
payment  of  a  certain  annuity,  he  charges  the 
lauds  80  devised,  and  also  the  said  R.,  his 
heirs,  executors,  and  administrators,  with  the 
payment  of  that  annuity ;  he  then  gives  di- 
vers pecuniary  legacies,  and  directs  the  resi- 
due of  bis  personal  estate  to  be  divided  equal- 
ly between  R.  and  W. :  Held,  that  the  annui- 
ty is  primarily  a  charge  upon  the  lands  devi- 
sed, and  upon  R.  personally,  in  exoneration  of 
the  personal  estate.     }^elby  v.  Roekelif,  571 

8.  Whether  a  sum  directed  to  be  raised  out  of 
the  rents  and  profits  of  a  real  estate  is  to  be 
raised  by  annual  rents  and  profits,  or  by  sale 
or  mortgage,  is  a  question  of  intention,  to  be 
collected  from  the  context  of  the  will,  and 
from  the  purposes  to  which  the  money  is  to  be 
applied.     Wilaon  v.  Halliley,  590 

See  Adbmption,  1.    Dbvibb,  1. 

CHARITY. 

1.  Where  a  tesUtor,  who  has  given  his  personal 
estate  to  charitable  uses,  contracts  to  sell  real 
estate,  but  the  sale  is  not  completed  in  his  life 
time,  his  lien  upon  the  estate  for  the  amount 
of  the  purchase  money,  is  an  interest  in  land, 
within  the  statute  of  mortmain,  and  the  pur- 
chase money  wyi  not  pass  by  his  will  to  a 
charity.    HarrUon  Y.Harruon,  71 

S.  If  a  trustee,  to  whom  a  legacy  is  bequeathed 
upon  trust  to  purchase  lands  for  charitable 
purposes,  receives  the  money  and  lays  it  out 
in  lands,  which  are  conveyed  to  him  upon  the 
trusto  expressed  in  the  will;  the  trust  thus 
executed  is  contrary  to  the  mortmain  act,  and 
will  not  bejcarried  into  effect  by  the  court. 
Attorney  General  v.  Aekland,  243 

3.  It  is  the  disposition  of  the  court  to  sustain  the 
bona  fide  acts  of  the  trustees  of  a  charity, 
where  a  considerable  length  of  time  has  inter- 

*   vened.    Attorney  General  v.  Pembroke  Hall, 

751 
See  Annuitt,  3. 


CHILDREN. 

Wherever  the  genenl  description  of  children  in 
a  will  would  inclnde  lef^timate  children,  it 
cannot  also  be  extended  to  legitimate  chil- 
dren. 

A  testator  devised  a  leasehold  in  tmst  lor 
his  "  grandchild,  Elizabeth,  the  only  surviving 
child  of  his  son  William,"  and  gave  the  resi- 
due of  his  property,  after  the  death  of  his 
wife  and  daughter,  to  ail  the  children  of  his 
sons  James  and  William,  and  oi  his  daughter 
Mary,  in  equal  shares:  Elizabeth  was  illegi- 
timate, and  William  had  no  other  chiM: 
Held, 

That  Elizabeth  did  not  take  any  share  of 
the  residue.    BagUy  v.  MoUeard,  581 

CLERK  IN  COURT. 

B.,  by  the  directions  of  a  solicitor  who  was  then 
concerned  for  a  defendant  T.,  had  acted  as 
clerk  in  court  for  T.,  and  in  1816  filed  his  an- 
swer ;  after  that  time  T.  was  generally  resi- 
dent abroad ;  in  1822  an  order  was  made  di- 
recting that  service  of  the  9uhpoma  on  his 
clerk  in  court  should  be  good  service ;  at  the 
hearing  in  1833  no  person  appeared  for  T.,  and 
a  decree  nUi  was  pronounced  against  him  ;  in 
1829,  the  solicitor,  upon  au  application  made 
to  him  by  the  plaintifi*,  declined  to  receive  a 
notice  on  the  behalf  of  T.,  stating  that  he 
had  long  since  ceased  tc  be  coucemM  for  him, 
and  that  he  knew  not  where  he  was,  nor 
whether  he  was  alive  or  dead ;  in  1829  the 
plaintiff  obtained  an  order  that  service  of  the 
subpoena  to  show  cause  against  the  decree,  on 
the  clerk  in  court  of  T.  should  be  good  ser- 
vice ;  and  the  oub^ana  was  served  on  B., 
who  had  not  for  many  years  done  any  act  as 
clerk  in  court  for  T. :  Held, 

That  B.  was  to  be  considered  as  still  the 
clerk  in  court  for  T.,  and  that  the  service  of 
the  9ubpana  was  strictly  regular.  Cotter  v«. 
Tumor  t  311 

COMMISSION  TO    ASCERTAIN  BOUN- 
DARIES. 

1.  In  order  to  sustain  a  bill  for  a  commission  to 
ascertain  boundaries,  the  plaintiff  must  estab- 
lish, by  the  admission  of  the  defendant  or  by 
evidence,  a  clear  legal  title  to  some  land  in  the 
possession  of  the  defendant,  and  also  a  ground 
for  equitable  relief;  and  where  the  quantity  of 
the  land  of  the  plaintiff,  in  the  possession  of 
the  defendant,  is  doubtful  upon  the  evidence, 
the  court  will  direct  a  oommiasion  or  an  issue, 
as  will  best  answer  the  justice  of  the  case. 
Godfrey  v.  LitteU  ^^ 

2.  To  a  bill  for  a  commisBiDn  to  ascertain  boun- 
daries, all  persons  having  any  interest  in  the 
property,  are  necessary  parties.  Rayley  v. 
Best,  659 

COMMITMENT. 
See  CoNTBMPT,  3. 

CONDITION. 

Where  an  annuity  is  given  to  a  charitable  instl- 
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tution  for'eyer  upon  «  eonditioa,  and  b  once 
aeeeptod  and  acted  upon,  it  cannot  afterwards 
be  renounced  at  pleasure  ;  although  the  gift  is 
conpted  with  a  direction,  that,  upon  the  neg- 
lect or  refusal  of  the  institution  at  any  time  to 
act  upon  the  condition,  the  annuity  shall  be 
applied  in  another  mami%r.  ii<fsni«y-(7eii«- 
rat  V.  Ckri^»  Hospital,  .  626 

CONFIRMATION. 

In  Older  to  work  confinnaUon,  the  party  said  to 

*     eonfiim  must  know  the  law  as  well  as  the 

fact    CvekereU  ▼.  CMmeUy,  418 


CONTEMPT. 

1.  A  party  who  is  in  contempt  for  disobedience 
to  an  order  in  a.caase,  is  not  thereby  preclu- 
ded ftom  making  a  motion  in  another  cause, 
having  «  reference  to  a  distinct  subject, 
though  precisely  between  the  same  party. 
Seti£u.     Clark  t.  Dew,  103 

SI.  Older  made  ex  parte  to  discharge  a  defen- 
dant in  contempt  for  not  answehug,  on  certi- 
ficate of  answer  filed  and  tender  of  costs. 

Order  made  ex  parte  to  discharge  a  defen- 
dant in  contempt  without  payment  of  costs,  on 
certificate  that  the  bill  had  been  amended 
since  the  contempt  Gray  v.  Campbell; 
Smith  V,  CampbeU,  323 

3.  An  ex  parte  order  of  commitment  for  a  con- 
tempt is  not  irregular,  because  it  has  been 
granted  absolutely  in  the  firrt  instance  al- 
though the  person  guilty  of  the  contempt  is 
not  a  party  in  a  cause. 

Whether  the  court  will  make  an  ex  parte 
order,  that  a  person  guilty  of  a  contempt 
shall  stand  absolutely  committed,  upon  the 
testimony  of  a  single  witness,  qumre?  Ex 
parte  Clarke,  563 

CONTINGENCY. 

A  reveraion  depending  upon  the  contingency  of 
the  tenant  for  life,  who  was  sixty-three  years 
of  age  and  a  bachelor,  dying  without  issue,  is 
not  Uie  subject  of  estimate  or  calculation. 

But  the  purchaser  of  this  revernon  haying, 
in  his  treaty  with  the  vendor,  proposed  to  de- 
duct one-half  of  the  reversion  in  respect  of 
such  contingency,  and  the  treaty  having  been 
concluded  upon  that  basis,  the  court,  as  be- 
tween the  vendor  and  purchaser,  will  value 
the  contingency  accordingly.      Baker  v.  Bent, 

224 

COPYRIGHT. 

A  plaintiff  who  complains  of  a  piracy  of  his  work 
has  no  remedy  in  equity,  unless  be  establish  a 
title  to  an  injunction ;  and  then  the  account 
will  follow. 

The  court  will  not  grant  an  injunction,  but 
will  leave  the  piaiutiff  to  seek  his  legal  reme- 
dy, where  the  matter,  which  is  the  subject  of 
the  alleged  piracy,  forms  bnt  a  very  inconsi- 
derable part  of  the  plaintiff's  work,  and  con- 
tains merely  calculations,  and  whenftbe  work 
complained  of  has  been  published  aoAe  years. 
Baily  V.  Taylor,  73 

Vol.  I. 


COSTS. 

1.  Semhht  if  a  bill  be  dismissed  at  the  hearing 
with  costs,  and  the  plaintiff  be  then  out  of  the 
jurisdiction,  and  the  plaintiff's  suit  be  so  frivo- 
lous and  vexatious,  that  the  bill  could  not 
have  been  filed  bona  fido  in  expectation  of  a 
favourable  decree  —  or  if  the  solicitor  of  the 
plaintiff  guarantee  his  client  against  the  costs 
of  the  suit  ^^  the  court,  upon  the  petition  of 
the  defendant,  will  compel  the  solicitor  of  the 

.  plaintiff  to  pay  the  taxed  costs.  Cockle  v. 
Whiting,  43 

2.  A  trustee,  refusing  to  pay  a  legacy  without 
the  direction  of  the  court,  in  a  case  which  ad- 
mitted of  no  doubt,  was  refused  his  costs,  but 
was  not  made  to  pay  the  costs  of  the  suit,  be- 
cause he  might  have  acted  from  ignorance, 
and  not  from  any  improper  motive.  Knight 
T.Martin,  70 

3.  Where  a  eeetui  que  truet,  having  a  life  inter- 
est only,  is  declared  entitled  to  his  costs  out  of 
the  trust  property,  the  court  will  not  give  him 
a  mere  lien  on  it,  to  be  enforced  by  subsequent 
proceedings,  but  will  direct  an  immediate  sale 
for  the  purpose  of  defraying  them. 

Decree  varied  on  appeal  in  respect  of  costs 
only.     Burkett  v.  Spray,  113 

4.  In  a  suit  instituted  by  a  solicitor  for  payment 
of  costs  due  to  him  from  a  client^t  appeared 
by  the  answer,  that  he  had  not  delivered  a 
signed  bill  conformably  to  the  act  of  parlia- 
ment :  a  bill  duly  signed  was  subsequently  de- 
livered, and  that  fact  was  put  in  issue  by  a 
supplemental  bill :  Semble,  the  defect  in  the 
title  of  the  plaintiff,  as  it  stood  at  the  institu- 
tion of  the  suit,  was  not  cured : 

But  held,  that  the  objection,  not  having 
been  urged  at  the  original  hearing,  could  not 
be  taken  at  the  hearing  on  further  dii^ctions. 
Pritchard  v.  Draper,  Wl 

5.  Extra  costs,  occasioned  by  a  mistake  of  the 
master,  allowed,  to  a  creditor  proving  his  debt 
against  a  lunatic*s  estate.*  In  re  Buckle,    360 

6.  Where,  upon  a  bill  filed  by  a  simple  contract 
creditor,  the  only  specialty  creditor  is  restrain- 
ed by  injunction  from  proceeding  in  his  action  at 
law,  and  it  turns  out  upon  the  master's  report, 
that  the  assets  are  insufiicient  to  pay  the  spe- 
cialty creditors,  the  executor  will  have  his 
costs  out  of  the  assets,  but  not  the  plaintiff. 
Young  V.  Everett,  426 

7.  Where  a.  trust  estate  descended  to  one  who 
refused  to  execute  a  conveyance  to  the  ceetui 
que  truet,  after  it  was  approved  by  his  solici- 
tor, unless  he  were  paid  a  sum  of  money,  the 
court  ordered  the  conveyance,  with  costs 
against  the  defendant      Watts  v.  Turner,   634 

8.  A  simple  contract  creditor,  who  files  a  bill  for 
the  administration  of  assets,  will  not  be  allow- 
ed his  costs,  if  the  estate  is  not  sufficient  for 
the  payment  of  specialty  debts.  Rowland  v. 
Tucker,  635 

9.  Assignees  of  an  insolvent  mortgagor  are  not 
entitled  to  the  costs  of  a  suit  for  foreclosure, 
though  they  by  their  answer  disclaim,  and  say 
that  if  they  had  been  applied  to,  they  would 
have  released  the  equity  of  redemption.  Col- 
line  V.  Shirley,  638 

10.  A  person  named  a  trustee  without  his  knowl- 
edge»  and  in  that  character  made  a  party  to 
the  suit,  having  never  accepted  the  trusts,  it 

62 


782 


INDEX. 


entitled  to  his  costs  as  between  solicitor  and 
client.     Sherratt  y.  Bentley,  655 

11.  Under  an  award  in  a  cause,  which  award 
was  afterwards  made  an  order  of  court,  the 
costs  of  certain  parties  were  directed  to  be 
taxed  and  paid  to  them  out  of  the  fund :  a 
part  of  those  costs  .was  incurred  in  proceed- 
ings upon  a. case  sent  to  law  ;  when  the  bills 
were  carried  in  for  taxation  it  was  discovered 
that  the  person  who  had  acted  as  their  solicitor 
throughout  the  suit,  and  who  had  already 
been  paid  In  full,  was  not  a  solicitor,  but  an 
attorney  only ;  the  master  thereupon  disallow- 
ed all  the  items  in  the  bills  except  disburBe- 
ments  to  the  clerk  in  court,  and  his  taxation 
was  confirmed  on  appeal.  Prthhle  v.  Bog 
hurst,  744 

12.  After  the  plaintifis'  costs  had  been  taxed  and 
paid,  it  was  discovered  that  their  agent  in  the 
cause  had  never  been  admitted  as  a  solicitor ; 
and  an  order  was  thereupon  made,  that  the 
master  should  review  his  taxation,  and  disal 
low  all  such  items  as  did  not  consist  of  fees 
paid  to  the  -clerk  in  court,  with  a  view  to 
havinir  them  refunded.     Coates  v.  Hawkyard, 

*  746 

13.  It  appearing,  upon  a  reference  to  tax  an 
agent's  hill  of  costs  in  a  chancery  suit,  that  he 
never  had  been  a  solicitor  of  the  court,  the 
master  iflras  directed  to  disallow  all  the  items, 
except  those  for  disbursements  made  to  his 
clerk  in  court.     Sumner  v.  Ridgway,        748 

14.  If  a  motion,  after  being  refused  with  costs  in 
the  couit  below,  be  renewed  upon  new  facts 
and  evidence  in  the  court  of  appeal,  it  may 
be  granted  with  costs,  it  being  substantially  an 
original  motion.  In  tht  matter  of  Joseph  and 
Webster,  496 

CREDITOR. 
iS^e  Costs,  6, 8.     Debtor  and  Creditoe.     Par- 
ties, j3. 

COUNSEL, 
i^ee  Assignment,' 1.     Receiver,  3. 

CROSS  EXAMINATION. 

See  Witness,  3. 

CROSS  REMAINDERS. 

Where  estates  tail  are  devised  to  more  than  two 
persons  as  tenants  in  common,  and  it  is  mani- 
fest that  the  testator  did  not  intend  that  any 
part  of  the  estate  should  go  over  unless  there 
were  a  failure  of  issue  of  all  the  devisees, 
there  the  devisees  took  cross  remainder 

Where  estates  tail  are  given  to  two  penons 
only  as  tenants  in  common,  there  cross  re- 
mainders between  them  will  be  implied,  al- 
though there  is  no  expressed  intention  that  no 
part  of  the  estate  should  go  over  until  the  fai- 
lure of  issue  of  both,  unless  the  limitation  to 
them  be  successively,  severally,  or  respective- 
ly.    Livesey  v.  Harding,  636 

CUSTOMARY  TENEMENTS. 

Where  a  customary  tenement  is  freehold,  and 
the  lord,  being  only  tenant  for  life  of  the 
manor,  purchases  the  fee  of  the  customary 
tenement,  the  seignory  is  suspended  during 


the  life  of  the  lord,  but  revives  at  his  death, 
and  the  customary  tenement  descends  to  his 
heir.  32 

Sed  quaere,  p.  750. 

Where  the  Qjistom  of  a  manor  requires  a 
bargaiiAnd  sale,  as  well  as  a  sarrender  and 
admittance,  to  pals  the  customary  tenement, 
the  freehold  is  in  the  tenant,  and  not  in  the 
lord,     Bingham  v.  Woodgate,  32 

DEBTOR  AND  CREDITOR. 

1.  Where  a  lease  of  mines  is  taken  by  six  per-' 
sons,  for  the  purpose  of  working  them  in  part- 
nership, and  the  managing  partner  becomes, 
in  the  course  of  such  management,  indebted 
to  the  concern,  his  interest  iu  the  partnership 
is  in  the  first  place  applicable  to  satisfy  his 
debt  to  the  concern.     Fet  eday  v.  Wightwiek, 

45 

2.  In  a  suit  instituted  in  1814,  to  administer  the 
personal  estate  of  an  intestate  who  died  in 
1807,  the  master  reported  that  no  debts  had 
been  proted,  and  by  the  decree  on  further  di- 
rections, in  1817,  the  whole  of  the  residue 
wks  apportioned  and. distributed;  but  as  the 
plaintiff  was  then  an  infant,  his  share, 
amounting  to  four-ninths  of  the  fund,  was  je- 
tained,  and  carried  to  his  separate  account. 
In  1825,  a  foreign  prince,  claiming  to  be  a 
creditor  of  the  intestate,  petitioned  for  leave 
to  prove  his  debt  against  the  sum  remaining 
in  court ;  and  the  plaintiff,  coming  of  age 
soon  after,  applied  to  have  that  sum  paid  out : 
Held,  that  the  creditor  was  not  precluded  by 
the  previous  proceedings,  or  the  lapse  of  time, 
from  tendering  such  proof  before  the  master  ; 
but  that  every  defence  should  be  allowed 
there,  which  would  have  been  competent  up- 
on a  new  bill ;  that  the  debt,  if  established, 
must  be  restricted,  as  against  the  fund  in 
court,  to  that  proportion  which  the  plaintiff's 
share  bore  to  the  whole  amount  distributed ; 
and,  therefore,  that  after  reserving  a  sum 
equal  to  four-ninths  of  the  claim,  the  residue 
of  the  fund  ought  to  be  paid  out  to  the  plain- 
tiff.    Orey  v.  Somerville,  338 

3.  Under  the  common  decree  in  an  administra- 
tration  suit,  a  creditor  applied  to  prove  a  debt 
which  was  barred  by  lapse  of  time ;  and  the 
executors  refusing  to  interfere,  the  plaintiff,  a 
residuary  legatee,  insisted  on  setting  up  the 
objection  of  the  statute : 

Held,  that  it  was  competent  for  the  plain- 
tiff, or  any  other  party  interested  in  the  fund, 
to  take  advantage  of  the  statute  before  tlie 
master,  notwithstanding  the  refusal  of  tl^ 
executors. 

Whether  the  master  is  himself  bound  to 
take  the  objection. —  Qumre?  Shemen  v- 
Vanderhorst,  347 

DEVISE. 

1.  A  testator  by  will  gives  his  moiety  of  an  es- 
tate called  H.,  to  his  sister  and  her  children, 
and  subsequently  by  a  codicil  which  purports 
to  give  them  the  whole  of  that  estate  if  he 
shall  possess  it  at  his  death,  charges  it  with  a 
sum  of  mone^  to  legatees :  at  the  date  of  the 
will  and  codicil  he  was  owner  of  only  one 
•  moiety  of  H.,  but  before  his  death  he  acquired 
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tlie  other :  Althoogh  the  devise  fkile  as  to  the 
after  parchaaed  moiety,  the  charge  is  good  for 
the  whole  sum,  and  equity  will  make  no  ap- 
portionment Lu$hington  t.  Sewell,  169 
S.  A  devise  and  bequest  of  "  all  my  estate  and 
effects,  both  real  and  personal,  which  I  shall 
die  possessed  of,"  extends  to  lands  purchased 
by  the  testator  after  the  date  of  his  will :  and 
therefore  4he  heir,  taking  benefits  under  the 
will,  must  elect  Churehman  ▼.  Ireland j  250 
But  see  Joknaon  v.  Telford,  244 

3.  A  testator  devised  a  farm  to  his  two  sons, 
with  permisBion  to  dispose  of  it  to  certain  per- 
sons, if  they  thought  proper :  but  if  it  should 
not  be  sold,  he  bequeathed  it,  after  the  decease 
of  either  of  his  sons,  to  the  survivor,  and  di- 
rected that,  after  the  death  of  both,  it  should 
be  sold,  and  the  money  divided  equally  be- 
tween the  children  of  hts  sons :  Held, 

That  the  sons  were  only  joint  tenants  Ibr 
life  with  a  power  of  sale ; 

That  they  could  make  a  good  title,  and 
give  discharges  for  the  purchase  money ; 

That  they  were  joint  tenants  for  life  of  the 
purchase  money ;  and  that,  upon  the  death  of 
the  survivor,  it  would  devolve  to  their  child- 
ren.   BreedonY,  Breedon,  413 

4.  A  testator  devised  in  the  following  words;  "as 
to  the  rest  of  my  estate,  the  two  houses,  one 
in  St  John's  Lane,  and  the  other  in  Foggwell 
Court,  in  Charter-house  Lane,  I  give  to  my 
wife  for  her  life,  anjj  after  her  decease  that  in 
St  John's  Lane  to  my  daughter ;  the  other  be- 
tween my  two  sons,  to  be  equally  divided :" 
Held,  that  the  daughter  took  only  an  estate 
for  life,  in  the  house  in  $t  John's  Lane.  Et- 
daiU  V.  GaU,  540 

5.  A  devise  of  real  estate  to  all  the  younger 
children  of  the  testator's  daughter,  as  tenants 
in  common,  with  a  devise  ovdr  in  case  they 
should  all  die  under  twenty-one,  or  be  mar- 
ried without  consent,  would  give  a  vested  in- 
terest, subject  to  be  devested  iu  that  event, 
unless  a  different  intent  appeared  from  the 
subsequent  part  of  the  will. 

The  first  husband  of  the  daughter  was 
living  at  the  time  of  making  the  will,  and  at 
the  death  of  the  testator,  and  although  it  was 
plain  that  the  testator  had  not  in  his  contem- 
plation a  second  marriage  of  his  daughter, 
yet,  the  gift  over  being  in  case  the  daughter 
should  leave  no  issue  behind  her,  the  children 
of  the  second  marriage  took  equally  with  the 
children  of  the  first  marriage.  Critchett  v. 
Taynton,  541 

6.  A  tesUtrix  devised  lands  to  trustees,  in  trust, 
in  the  first  place,  at  their  discretion,  to  pay  an 
annuity  to  h^r  son  A.,  and  next  to  apply  the 
rents  to  the  maintenance,  education,  and 
bringing  up  of  the  three  children  of  A.  during 
A.'s  life ;  the  sole  survivor  of  the  three  child- 
ren attained  twenty-one  in  the  lifetime  of  A. : 
Held,  that  the  interest  of  such  surviving  child 
in  the  surplus  rents  and  profits  did  not  cease 
on  his  attaining  twent^one,  but  that  he  con- 
tinued entitled  to  them  during  the  life  of  his 
father.    Badham  v.  Mee,  631 

DISCLAIMER. 

In  order  to  get  rid  of  the  effect  of  a  disclaimer, 
a  direct  application,  supported  by  affidavits 


establishing  a  special  case,  is  neceMrary.    Sid- 
den  y.  Lediard,  110 

DISMISSAL  OF  BILL. 

1.  If  a  defendant,  who  is  in  a  situation  to  dis- 
miss a  bill  by  an  order  of  course  for  want  of 
prosecution,  after  replication  filed,  does  not 
avail  himself  of  his  right,  and  permits  the 
jdaintiff  to  file  interrogatories  and  examine 
witnesses,  he  cannot  afterwards  dismiss  the 
bill  for  want  df  prosecution  ;  and  an  order  of 
dismissal  subsequently  obtained,  will  be  dis- 
charged for  irregularity.     Feraee  v.  Hutckin-' 

2.  An  order  to  amend,  obtained  in  violation  of 
the  13th  of  the  new  orders,  may  be.treated  as 
a  mere  nullity ;  although,  therefore  it  remains 
undischarged,  it  is  no  aiiswer  to  a  moUon  to 
dislhiss  the  bill.  - 

If  notice  of  a  motion  to  dismiss  a  bill  for 
want  of  prosecuUon  is  given  for  too  eariy  a 
day,  the  defect  is  not  cured  by  the  motion  be- 
ing accidentally  postponed  to  a  day  when  it 
miffht  have  been  regidarly  made.  De  G^««JJ« 
V.  Hannam,  ^^ 

ELECTION. 

1.  An  heir  is  not  put  to  his  election  between  a 
Scotch  estate  and  benefits  given  to  him  by  a 
will, by  the  force  of  mere  general  expressions: 
especially  if  the  uses  of  the  will  are  not  apph- 
cable  to  Scotch  property. 

An  heir  is  not  to  be  disinherited  by  ambi- 
guous expressions.  .,    .  .     i_  j 

A  testator,  by  a  codicd,  reciting  that  he  had 
purchased  certain  freeholds  since  the  date  of 
his  wUl,  devised  them  to  trustees  upon  the 
trusts  expressed  in  his  will,  and  directed  that, 
if  any  hereditaments  purchased  by  him  at  any 
time  or  times  should  happen  to  be  conveyed 
after  the  date  and  publishing  thereof,  his  heir- 
at-law,  or  other  real  representatives,  and  eve- 
ry other  person  in  whom  the  same  should  be 
vested,  should,  forthwith  upon  his  decease, 
convey  and  assure  the  same  to  his  trustees 
upon  the  trusts  of  his  will:  he  purchased  oth- 
erestates  afterwards;  Held,  that,  as  to  the 
subsequenUy  purchased  estates,  a  case  of  elec- 
tionwas  not  raised  against  the  heir  taking  he- 
nefiU  under  the  wiU.     Joknmm  v.  ^^V^ 

2  A  devise  and  bequest  of  "all  my  estate  and 
effects,  both  real  and  peiw)nal,  which  I  shall 
die  possessed  of."  extends  to  lands  purchased 
by  IhTtesUtor  after  the  date  of  his  will :  and 
therefore  the  heir,  taking  benefits  «nder  the 
wiU.  must  elect     Chvrchman  v.  Ireland,  250 

3.  Where  judgment  has  been  given  at  law,  that 
apowerof  kle  had  not  been  well  executed, 
thrdefendants  at  law,  claiming  under  the  aU 
leged  execution  of  the  power,  filed  a  bill  m 
iXty  to  have  the  defect  in  the  execution  of 
Sr^wersuppUed,  and  the  instrument,  by 
whicHt  had'^been  executed,  rectified  ;  and 
ILev  at  the  same  Ume  prosecuted  a  wnt  of  er- 
t^n  tSe  judgmenf:  the  suit  ,n  equity 
havlne  been  brought  to  a  hearing.  Held,  that 

Iherto  have  ih^hiH  ^^^TT^nV '"^  f^'^^l 
heVritofarror.    Cockerell  y.  Ckolf^eUy.  ^IS 
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ENROLMENT  OF  DECREE. 

A  caveat  tendered  at  the  proper  office,  after  a 
decree  haa  been  delivered  to  the  secretary  for 
enrolment,  and  forwarded  (o  the  Lord  Chan- 
cellor in  order  to  be  fdgned,  comes  too  late  to 
prevent  the  effect  of  enrolment,  althougrh  in 
point  of  fact  the  sijfnatnre  was  not  adhibited 
till  after  the  caveat  was  tendered. 

The  enrolment  of  a  decree  will  not  be  vaca- 
ted merely  on  the  ground  of  despatch  used  by 
the  party  enrolling,  or  of  surprise  upon  the  op- 
posite party,  where  no  fraud  or  deception  has 
been  practised. 

A  party  is  not  bound  to  communicate  to  his 
adversary  his  intention  to  Q;irol  the  decree,  be- 
cause the  latter  informs  him  of  his  intention 
to  appeal  against  it.  .  Barn€9  v.  WUmm.  Tar- 
Uion  V.  DytT,  486 

EVIDENCE. 

1.  If  the  plaintiff  read  a  passage  from  the  de- 
fendant's answer,  as  evidence  of  a  particular 
fact,  the  defendant  has  no  right  to  read  subse- 
quent matter  connected  with  it  by  such  worda 
as  <*  but "  and  "  and,"  unleas  the  subsequent 
matter  be  explanatory  of  the  passage  read  by 
the  plaintiff     Dat^U  v.  Spwrling,       •  64 

S.  Where  an  agreement  expressly  refen  to  a 
plan  as  an  existing  document,  forming  a  term 
in  the  contract,  parol  evidence  is  admissible 
for  the  purpose  of  identifying  the  plan :  but 
unless  the  evidence  of  identity  is  cjear  and  sa- 
tisfactory, specific  performance  of  such  an 
agreement  will  be  refused.  Hodges  v.  Hor9' 
'  faU,  116 

3.  Declarations  of  one  partner,' as  to  the  pay- 
ment, subsequently  to  a  dissolution,  of  a  debt 
due  to  the  partnership,  are  admissible  against 
the  other  partner.    Pritckard  v.  Draper,   191 

EXCEPTIONS. 

Form  of  exceptions  for  impertinence  under  the 
new.orders. 

An  exception  for  impertinence  fails,  if  any 
part  of  the  passage  included  in  it  be  not  im- 
pertinent.    WagsUff^,  Bryantt  38 

EXCHANGE^  RATE  OF. 
See  Legacy,  5. 

EXECUTOR. 

An  executor  who  is  employed  by  his  co-execu- 
tor as  his  agent  to  sell  an  estate,  which,  under 
the  will  of  the  testator,  the  co-executor  alone 
had  power  to  sell,  and  who  hands  over  the 
price  of  the  estate  to  his  co-executor,  is  not 
accountable  for  the  misapplication  of  that 
price  by  the  co-executor,  because  he  had  no 
legal  right  to  retain  it,  although,  by  the  will  of 
the  testator,  the  price  of  the  estate,  when 
sold,  was  to  be  considered  as  part  of  his  per- 
sonal estate.  DavU  v.  SpvrUng,  64 
See  Plba]>ino,  3,  4. 

EXONERATION. 

In  order  to  exonerate  the  p^rscnal  estate  from 


the  p«3^ent  of  debts,  there  must  afipear  upon 
the  whole  will  a  manifest  intentioB  to  that  ef- 
fect .  Driver  v.  Ferrmnd,  681 
See  Cbaxoe,  1. 

EXTINGUISHMENT. 
See  Fowaa,  5,  6,  7. 

FISLONY. 
See  FoaFKiruaa,  9. 

FINE. 
See  Powsa,  5,  6. 

FORFEITURE. 

1.  In  cases  of  nonpayment  of  money,  the  court 
will  relieve  against  penalty  or  forfeiture  ;  but 
when  it  is  not  a  case  of  penalty  or  forfeiture, 
1»ut  a  privilege  is  conferred  upon  payment  of 
money  at  a  stated  period,  then  the  privilege  is 
lost,  if  the  money  is  not  paid  accordingly. 
Davie  v.  Tkomae,  506 

9.  Personal  property,  not  belonging  to  a  felon, 
convicted  of  simple  larceny  and  sentenced  to 
transportation,  at  the  time  of  bis  conviitiony 
but  accruing  due  to  him  afterwards,  before  his 
term  of  transportation  has  expired,  is  forfeited 
to  the  crown     ^oberter.  Walker,  753 

See  AuBNATioN,  1.    Bankrupt,  3. 

FRAUD,  STATUTE  OF. 

See  AOREKMBNT. 

FREEHOLD. 

• 
Where  a  custom  of  a  manor  requires  a  bargain 
and  sale,  as  well  as  a  surrender  and  admit- 
tancOy  to  pass  the  customary  tenement,  the 
freehold  is  in  the  tenant,  and  not  in  the  lord. 
Bingham  v.  Woodgate,  33 

GUARDIAN. 

Where  a  father  has  deserted  his  children,  and  ia 
not  of  ability  to  maintain  them,  the  court  will 
make  an  order,  referring  it  to  the  master  to 
approve  of  a  proper  person  to  act  in  the  nature 
of  a  gruardian,  and  to  inquire  whether  it  will 
be  for  the  benefit  of  the  infants  that  a  certain 
sum  should  be  raised  out  of  property  to  which 
they  are  absolutely  entitled  under  a  will ;  and 
upon  the  master's  report,  that  it  is  for  their 
benefit,  and  with  the  consent  of  the  executors 
of  that  will,  will  order  the  sum  to  be  raised 
accordingly.  In  the  Matter  of  the  Betate  of 
Mary  England,  deeeaeed,  499 

HEIR. 
See  ELECTiotr. 

ILLEGITIMATE  CHILDREN. 
See  Children. 

IMPE.ITINENCE. 

1.  Statements  in  an  answer^  are  impertinent,  if 
they  are  neither  called  for  by  the  bill  nor  ma- 
terial to  the  jetence,  with  reference  to  the  or- 
der or  decrje,  which  may  be  made  on  the 
bill. 
Statements  In  an  answer  to  a  bil]  of  re* 
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TiTor,  which  merely  show  inegiilanty  and 
mifloonduct  in  the  former  proceedin||rg  in  the 
■oit,  are  impertinent 

Form  of  exceptions  for  impertinence  under 
the  new  orders. 

An  exception  for  impertinence  fa^ls,  if  any 
part  of  the  passage  included  in  it  he  not  im- 
pertinent. Wagatajfy,  Bryant,  28 
2,  If  the  time  for  referring  a  further  answer 
for  insufficiency  upon  the  old  exceptions  undar 
the  sixth  order  has  expired,  it  .cannot  after- 
waids  he  revived  by  refekring  the  answer  for 
impetinence. 

Semble,  it  is  too  late  to  except  to  an  answer 
for  impertinence,  when  the  time  has  expired, 
after  which,  according  to  the  new  ordera,  the 
^swer  is  to  be  deemed  sufficient.    J^f^^VJ: 


BtCabe, 
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IMPLICATION. 
See  Will,  32. 

INJUNCTION. 


1.  A  plaintiff  who  complains  of  a  piracy  of  his 
work,  has  no  remedy  in  equity,  unless  he  es- 
tablish a  title  to  an  injunction  ;  and  then  the 
account  will  follow. 

The  court  will  not  grant  an  injunction,  but 
will  leave  the  plaintiff  to  seek  his  legal  reme- 
dy, where  the  matter,  which  is  the  subject  of 
the  alleged  piracy,  forms  but  a  very  incon- 
siderable part  of  the  plaintiff's  work,  and  con- 
tains merely  calculations,  and  when  the  work 
complained  of  has  been  published  some  years. 
Baily  v.  Taylmr,  73 

2.  Equitable  jurisdiction  upon  the  34  G.  3,  c.  23, 
is  not  excluded  by  the  special  remedy  thereby 
provided.  Independent  of  that  remedy,  the 
statute  vests  in  the  inventor  a  right  of  proper- 
ty, which,  though  only  of  three  months*  dura- 
tion, equity  will  protect  by  injunction,  if  the 
title  be  satisfactorily  established. 

In  this  case,  the  evidence   as  to  title  not 

^  being  conclusive,  the  injunetion  was  dissolved, 

and  an  issue  directed,  the  defendants  keeping 

an  account.     Skerif  v.  Coatet,  159 

3.  Injunction  granted  generally  to  restrain  the 
sale,  both  before  and  after  the  term  limited  by 
the  patent,  of  machines  piratically  manu- 
factured while  the  patent  was  in  force. 
Cro$9ley  v.  Beverly,  166 

4.  A  rwlway- company,  in  exercise  of  the  powers 
conferred  on  them  by  an  act  of  parliament, 
which  gave  compensation  to  persons  whoee 
property  might  sustain  damage  from  their 
operations,  were  proceeding  to  erect  an  arch 
over  a  mill-race,  for  the  purpose  of  sustaining 
an  embankment  on  which  the  railway  was  to 
be  constructed ;  and  it  appeared  that  injury 
would  be  done  to  the  mill,  if  the  arch  were  of 
the  proposed  dimensions,  but  that  the  injury 
would  be  avoided,  if  the  arch  were  of  certain 
larger  dimensions  ;  an  injunction  was  granted 
to  restrain  the  company  from  making  over  the 
mill-race  an  arch  of  less  than  certain  specific 
dimensions.     Coata  v.  Tke  Clarence  Railway 

.  Company,  181 

5.  An  injunction  allowed  to  be  moved  for  «*- 

parte,  in  a  pressing  case,  after  the  defendants 

had  entered   an  appearance. 

In  this  case,  counsel  having  been  mstructed 


to  oppose  the  motion,  although  no  notice  had 
been  given,  the  couK  allowed  them  to  be 
heard.    Acraman  v.  Bristol  Dock  Company, 

6.  Where  the .  plaintiff  has,  by  tortious  means, 
got  into  possession  of  property  pending  a  suit 
to  establiiBh  his  equitable  title  to  it,  the  court 
will  not  stay  legal  proceedings  against  him  for 
the  recovery  of  poessession.  Grafton  v.  Chrif- 
fin,  336 

7.  The  court  will  stay  proceedings  in  an  action 
against  its  officers,  where  the  question  to  be 
tried  is,  how  far  they  have  conducted  them- 
selves^ with  propriety  in  the  execution  of  its 
ordera.     Ex  parte  Clarke,  563 

INSOLVENT. 

1.  A  person  who  had  taken  the  benefit  of  the 
act  for  the  relief,  of  insolvent  debtors,  first  in 
1814,  and  a  second  time  in  1620,  died  in 
1826,  leaving  assets  more  than  sufficient  for 
the  payment  of  all  the  debts  which  he  had 
contracted  sqbsequently  to  his  second  insol- 
vency: Held, 

That  the  assets  ought  to  be  applied  in  pay- 
ment first  of  these  subsequent  debts ;  and  se- 
condly, of  the  debts  scheduled  under  the  se- 
cond insolvency ;  and,  thirdly,  of  the  debts 
scheduled  under  the  fint  insolvency : 

That  a  court  of  equity  had  jurisdiction  so 
to  administer  the  fund :  and 

That  the  right  of  the  c«  editors  to  such  re- 
lief was  not  affected  by  the  statute  of  limita- 
tions.    Barton  v.  Tattersall,  237 

2.  A  testator  bequeathed  the  dividends  of  cer- 
tain  stock  to  his  nephew,  solely  for  the  mani- 
tenance  of  himself  and  his  family,  declaring 

'  that  such  dividends  should  not  be  capable  of 
being  charged  with  his  debts  or  engagemetita, 
and  that  he  should  have  no  power  to  charge, 
assign,  anticipate,  or  encumber  them ;  but 
that  if  he  should  attempt  so  to  do,  or  if  the 
dividends,  by  bankruptcy,  insolvency,  or  other- 
wise, should  be  assigned  or  become  payable  to 
any  other  person,  or  be  or  become  applicable 
to  any  other  purpose  than  for  the  maintenance 
of  the  nephew  and  his  family,  his  interest 
therein  should  cease,  and  the  stock  be  held 
upon  trusts  for  his  children.  Long  subse- 
quently to  the  date  of  the  will,  and  a  few 
weeks  prior  to  a  codicil  confirming  it,  Ibe  nep- 
hew took  the  benefit  of  the  lords'  act  (1  6. 
4,  c.  119,)  in  the  usual  way  ;  and  some  years 
afterwards  the  testator  died:  Held,  that  this 
insolvency  operated  as  a  forfeiture  of  the  life- 
interest  given  to  the  nephew  by  the  will. 
Yamold  v.  Hoorhotue,  364 

3.  Where  trustees  under  a  will  have  a  discretion 
as  to  the  manner  of  the  application  of  the 
trust  fund  for  the  benefit  of  a  particular  per- 
son,  but  no  power  to  apply  it  otherwise  than 
for  the  benefit  of  that  cestui  que  trust  during 
his  life,  bis  interest  peases  to  his  assignees  un- 
der the  insolvent  act,  notwithstanding  a  pro« 
viae,  in  the  will,  that  he  shall  not  have  power 
to  sell,  mortgage,  or  anticipate  the  income  of 
the  fund.     Green  v.  Spicer,  395 

See  Costs,  9.      Paktiks,  4. 
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INOfiX. 


INTEREST. 
See  LxGACT)  5,  6. 

IRISH  CURRENCY. 

A  testator,  by  his  will  made  in  Ireland,  prior  to 
the  6  G.  4,  c.  79,  bequeaths  an  annuity,  and 
dies  domiciled  in  England,  after  that  act  was 
passed.  The  annuity  is  to  be  paid  according 
to  the  rate  of  Irish  currency.  Holmes  v.  Hoi- 
mee,  660 

ISSUE. 


Order  made  nisi  that  an  issue  might  be  taken 
pro  confeew,  the  plaidtifT  in  the  issue  having 
repeatedly   made  default    Powell  v.  Wt 


354 
See  Commission  to  ascektain  Boundaeibs,  1. 

JAMAICA  CURRENCY. 
See  Lboact,  5. 

JUDGMENT.. 
See  LiEOACY,  5. 

JURISDICTION. 

1.  A  court  of  equity  relieves  against  a  defective 
execution  of  a  power,  only  when  the  defect 
consists  in  the  want  of  some  circumstance  in 
the  manner  of  execution  ;  and  it  will  reform 
a  deed  where  the  intention  of  the  parties  is 
mistaken  by  the  drawer,  but  will  not  correct 
an  error  in  an  instrument  occasioned  by  the 
Ignorance  of  the  parties  in  matter  of  law. 

Lands  were  devised  to  a  trustee  and*  his 
heirs,  to  the  use  of  A.  for  life,  without  iin- 
peachment  of  waste,  with  divers  remaindeis 
over ;  and  a  power  was  given  to  the  trustee, 
with  the  consent  of  the  tenant  for  life  in  pos- 
session, to  sell  the  property  or  any  part  of  it, 
and  to  lay  out  the  money  in  the  purchase  of 
other  lands  to  be  settled  to  the  same  uses,  and 
in  the  meantime,  to  invest  it  in  the  public 
funds ;  and,  for  the  purposes  of  such  sale,  to 
revoke  the  original  uses,  and  appoint  new 
uses.  A  contract  was  entered  into  for  the 
sale  of  the  estate  for  13,400/.,  exclusive  of 
the  timber,  which  was  to  be  taken  at  a  valua- 
tion ;  and,  it  being  conceived  that  the  tenant 
for  life,  without  impeachment  of  waste,  was 
entitled  to  receive  for  his  own  benefit  the 
amount  of  the  valuation  of  the  timber,  a  deed 
was  executed,  .by  which  he,  in  consideration 
of  Q448/.,  conveyed  the  timber  to  the  pur- 
chaser ;  and  the  trustee,  in  consideration  of 
13,400^,  conv^ed  the  land  exclusive  of  the 
timber.  Many  years  afterwards,  the  tenant 
for  life,  being  advised  that  he  was  not  entitled 
to  the  amount  of  the  valuation  of  the  timber, 
transferred  to  the  trustee  as  much  3  per  cent, 
stock  as  2448/.  would  have  produced  at  the 
time  of  the  sale.  After  the  death  of  A.,  the 
next  remainder-man,  though  he  had  con- 
curred in  proceedings  in  which  the  fund  pro- 
duced by  the  sale  was  treated  as  applicable  to 
the  purposes  of  the  testator*s  will,  brought  a 
writ  of  formedon,  and*  obtained  judgment  on 
the  ground  that  the  power  of  nde  was  not 
well  executed :  Held, 

That  a  court  of  equity  could  not  relieve 


against  that  indgment    CoekereU  v.  CAolmc- 
U^,  418 

2  Jurisdiction  of  the  court  of  chancenr  in 
awards,  under  the  9  &  10  W.  3,  c.  15.  In  the 
Matter  of  Joseph  and  Webster,  496 

See  Imsolvbrt,  1. 

LAPSE. 

A  testator  gave  the  residue  of  her  estate  to 
trustees,  upon  trust,  to  pay  the  dividends  to  A. 
during  her  life  :  and  after  her  death,  to  his 
two  nephews,  B.  and  C,  share  and  f>hare 
alike  ;  and  if  either  of  bis  npphews  died  be- 
fore his  share  of  the  trust  money  became 
payable,  without  leaving  issue,  the  share  of 
him  60  dying  was  to  go  to  the  survivor ;  B., 
one  of  the  nephews,  died  in  the  testator's  life- 
time, and  left  no  issue ;  Held,  that  there  was 
no  lapse  as  to  any  .part  of  the  residue,  and 
tha*  the  whole  went,  upon  the  death  of  A.,  to 
the  surviving  nephew  C.  Humphreys  v. 
HoweSf  639 

LEASE. 

A  testator  devised  lands  to  trustees,  upon  trust, 
out  of  the  rents  and  profits  to  pay  two  annui- 
ties, and  subject  thereto  to  permit  A.,  and  af- 
ter him  his  wife,  to  receive  and  take  the  rents 
and  profits  during  their  respective  lives ;  and 
after  the  decease  of  the  survivor  he  devised 
the  lands  lo  their  children:  Held,  that  the 
trustees  could  grant  a  valid  lease  of  the  lands 
for  a  term  of  ten  years.     Naylor  v.  Amittf 

501 

LEGACY. 

1.  A  testator  bequeathed  "  to  the  twe  sons  and 
the  daughter  of  A.  B."  50/  each :  at  the  date 
of  the  will  and  death  of  the  testator  A.  B. 
had  one  son  and  four  daughters;  each  of 
these  five  children  is  entitled  to  a  legacy 'of 
50/.     Harrison  v.  Harrison,  72 

2.  Equal  sums  given  to  the  same  person  by  a 
wiU  and  codicil,  held,  from  the  character  and 
objects  of  the  latter  to  be  substitutional,  and 
not  accumulative,  although  the  legacy jpven 
by  the  codicil  was  only  conditional.  Eraser 
V.  Byng,  90 

3.  A  testator  |rave  a  legacy  of  12,500/.  4  per 
cent,  annuities.  .At  the  making  of  his  will 
there  was  a  stock  called  new  4  per  cents.,  in 
which  he  had  a  small  sum,  and  a  stock  called 
4  per  cent,  consolidated,  of  which  he  was  a 
holder  to  a  very  large  amount.  Before  the 
death  of  the  testator  the  latter  stock  was  re- 
duced to  3^  per  cpnt ;  and  another  4  per 
cent,  stock  was  created.  The  investment  of 
the  legacy  is  to  be  in  a  existing  4  per  cent, 
stock,  and  not  in  the  stock  which  had  been 
reduced  to  3^  per  cent.      Banks  v.  Sladen, 

216 

4.  Where  a  sum  of  money  is  bequeathed  in 
terms  that  give  an  absolute  interest  to  the  le- 
gatee, the  mere  addition  by  subsequent  words 
of  a  power  to  dispose  of  the  legacy  by  will 
during  the  continuance  of  a  prior  life  interest 
in  the  money,  does  not  by  Implication  ex- 
clude the  right  of  the  legatee  to  dispose  of  it 
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by  deed  inter  -vivos  during  the  same  period. 
Vomber  v.  Orahatn,  450 

5.  A  testator,  domiciled  in  Jamaica,  gave  lega- 
cies in  Jamaica  currency  to  J.  C,  H.  C,  and 
M.  C,  persons  also  domiciled  in  that  island, 
and  desired  them  to  be  paid  out  o£  money 
due  to  him  on  certain  bonds  which  the  will 
specified.  At  his  death,  which  happened  in 
Scotland  in  1790,  no  such  bonds  were  to  be 
found  ;  but  J.  C  was  then  indebted  to  his  es- 
tate upon  other  bonds,  in  a  sum  which  ex- 
ceeded the  value  of  his  lency,  and  which,  a 
year  after  the  testator's  death,  including  in- 
terest, was  eqnal  to  the  amount  of  the  penal- 
ties. In  1794,  actions  were  brought  in  Ja- 
maica upon  those  bonds,  by  the  testatorV^r- 
sonal  representative  there,  and  judgments  re- 
covered against  J.  C.  for  the  full  penalties  and 
costs ;  but  no  attempt  was  made  to  levy  exe- 
cution upon  the  judgments,  and  they  remain- 
ed unsatisfied.  About  the  time  of  the  ti^sta- 
tor^s  death,  the  legatees  pame  to  England, 
and  never  returned  to  Jamaica,  nor  did  any  of 
them  set  up  a  claim  to  their  legacies  prior  to 
the  year  1817.  In  the  year  1818  H.  C.  and 
M.  C.  assigned  their  respective •  legacies  to  the 
plaintiff,  who  was  the  personal  representative 
of  J.  Cf  the  other  legatee ;  and  he,  in  the 
year  1821,  when  administration  was. for  the 
first  time  taken  out  to  the  testator's  estate  in 
England,  filed  the  bill  for  the  purpose  of  en- 
forcing payment  : 

Held,  That  the  legacies  were  demonstrative 
only,  and  were  not  to  be  considered  as  having 
been  adeemed : 

That  as  they  were  payable  out  of  assets  in 
this  country,  their  value  ,was  to  be  computed 
according  to  the  standard  par  of  exchange  be- 
tween Jamaica  and  British  currency,  and  not 
according  to  the  actual  rate,  at  the  time  of 
payment : 

That  J.  C.  must  be  considejred  as  having 
been  paid  bis  legacy  by  retaining  the  amount 
out  of  the  bond  debts,  and  that  that  amount 
was  to  be  deducted,  first  from  the  interest,, 
and  then  pro  tanto  from  the  principal  due 
from  him  upon  the  bonds,  as  at  the  end  of  a 
year  after  the  death  of  the  testator ;  and  in- 
terest was  then  to  be  calculated  on  the  ba-' 
lance,  till  the  amount  equalled  the  sum  for 
which  the  judgments  were  recovered,  and  no 
further : 

That  such  retainer  and  set-off  conld  not  be 
allowed  in  respect  of  the  legacies  which  the 
.     plaintiff  claimed  only  as. assignee:  and 

That  the  assigned  legacies,  under  the  cir- 
cumstances; and  after  the  lapse  of  twenty- 
seven  years  without  demand,  ought  to  be  pre- 
sumed to  have  been  satisfied  Campbell  v. 
Oraham,  453 

6.  Where  a  testator  gives  legacies  to  children, 
provided  they  attain  twenty-one,  with  a  gift 
over  if  the  children  die  before  twenty-one, 
and  appoints  trustees  and  guardians  to  the 
children  with  a  request  that  they  will  attend 
to  their  education,  the  children  are  entitled  to 
the  interest  of  their  legacies  for  their  mainte- 
nance and  education,  until  they  attain 
twenty-one  or  die  under  that  age.  Mills  v. 
Robarts,  555 

7.  A  bequest  by  a  husband  to  his  "beloved 
wife,'*  not  mentioning  her  by  name,  applies 


exclusively  to  the  individnal  who  answers  the 
description  at  the  date  of  the  will,  and  is  not 
to  be  extended  to  an  after-taken  wife.  Gar- 
ratt  V.  Nibloek,  639 

8.  A  gift  of  a  sum  of  money  to  one,  to  be  paid 
out  of  the  produce  of  a  real  estate,  directed 
to  be  sold,  followed  by  a  gift  to  others,  of  the 
residue  of  that  produce,  is  substantially  a  gift 
of  the  whole  estate,  and  not  a  gift  of  legacies, 
with  a  csoDsteral  charge  upon  the  estate ;  and 
these  gifts  are  adeemed,  if  the  testator  sell 
the  estate  in  his  lifetime.  Nevobold  v.  Road- 
knight,  €77 

9.  AVhere  the  existence  and  amount  of  a  testa- 
tor's debts  are  contingent,  aud  depend  upon 
the  result  of  legal  proceedings  before  a  foreign 
tribunal,  which  are  not  likely  to  be  speedOy 
settled,  the  court  in  administering  his  assets 
will  not  be  induced  by  that  circumstance  to 
direct  an  appropriation  of  the  fund  in  court  to 
answer  pecuniary  legacies,  subject  to  such 
demands  as  creditora  may  eventually  esta- 
blish. 

If  in  a  suit  to  administer  a  testator's  assets, 
it  cleady  appears  that  a  surplus  will  remain 
after  discharging  all  his  debts  and  liabilities, 
although  the  exact  amount  of  the  surplus 
cannot  be  ascertained  for  a  considerable  time, 
the  court  will  by  anticipation  direct  propor- 
tional payments  to  be  made  to  pecuniary  lega- 
tees, as  far  as  that  can  be  done  with  si^ety  to 
the  creditors. 

Principles  on  which  such  anticipated  pay- 
ments are  to  be  applied  in  reduction  of  the 
claims  of  the  legatees.  Thomas  v.  Mont'* 
gomery,  729 

LIEN. 

1.  An  accountant  who  has  been  erairioyed  in  a 
bankruptcy,  has  no  lien  on  the  bankrupt's 
certificate  for  the  payment  of  his  costs.     Anon. 

330 

2.  A  solicitor  who  receives  rents  in  a  cause 
without  the  authority  of  the  court,  will  be  or- 
dered to  pay  them  over  to  the  receiver,  and 
cannot  retain  them  on  the  ground  of  lien,  or 
set  them  off  against  costs  alleged  to  be  due  to 
him  from  the  plaintiff.  Wickens  v.  *  Town- 
shend,  361 

3.  lien  established  against  the  produce  of  West 
India  estates  in  respect  of  supplies  furnished 
to  the  estates,  upon  an  agreement  implied 
from  the  course  of  dealing  and  conduct  of  the 
parties.     SUnond  v.  Hibf^rt,  71 

8se  Solicitor,  1. 

LIFE  INTEREST. 

1.  A  testatrix  devised  lands  to  trustees,  in  trust, 
in  the  first  place,  at  their  discretion,  to  pay  an 
annuity  to  her  son  A.,  and  next  to  apply  the 
rents  to  the  maintenance,  education,  and 
bringing  up  of  the  thrto  children  of  A.  during 
A.'s  life  ;  the  sole  survivor  of  the  three  chil- 
dren attained  twenty-one  in  the  lifetime  of 
A. :  Held,  that  the  interest  of  such  surviving 
child  in  the  surplus  rents  and  profits  did  not 
cease  on  his  attaining  twenty-one,  but  that  he 
continued  entitled  to  them  during  the  life  of 
his  father.     Badham  v.  Mee,  631 

2.  A  testator  having  by  his  will  given  an  inter- 
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est  for  life  in  a  Bum  of  stock  to  two  penona, 
and  the  surviTor  of  tbem,  with  remainder  to 
another  for .  life,  and  afterwards  to  the  chii- 
dren  of  such  other  person,  by  a  codicil  substi- 
tutes an  annuity  nearly  eoual  to  the  amount 
of  the  dividends  of  the  stocK,  in  the  place  of 
the  first  gift:  the  gift  in  remainder  is  not 
thereby  accelerated ;  bnt  its  value  is  to  be 
computed  according  to  the  price  of  the  stock» 
at  the  time  of  the  testator's  death,  when,  bnt 
for  the  substitution,  the  gift  of  the  prior  life 
interest  would  have  taken  effect.  David  v 
Reea;  687 

See  PowBK,  1.     Skignioet,  1. 

LIMITATIONS,  (STATUTE  OF). 

1.  A  trust  for  the  payment  of  debts  in  a  will  of 
personal  estate  will  prevent  the  operation  of 
the  statute  of  limitations. 

Semble,  That  notice  in  a  nevrspaper  by  a 
personal  representative,  that  he  will  pay  all 
debts  justly  due  from  his  testator,  will  prevent 
a  debt  from  being  barred  by  the  statute  of 
limitations. 

But  8emble,  A  debt  is  not  taken  out  of  the 
statute  of  limitations  by  an  advertisement 
published  by  the  administrator,  requesting  all 
peivons,  having  claims  on  the  estate,  to  send 
in  statements  of  their  demand,  prior  to  their 
being  laid  before  A.  B.,  by  whom  the  persons 
claiming  to  be  creditors  are  to  submit  to  be 
examined  touching  the  same,  if  he  shall  see 
occasion,  in  order  to  their  being  approved  and 

.  paid,  or  rejected,  if  such  latter  course  be 
deemed  expedient.    Jones  v.  Scotty  353 

'2.  Under  the  common  decree  in  an  administra- 
tion sait,  a  creditor  applied  to  prove  a  debt 
which  was  barred  by  lapse  of  time  ;  and  the 
executors  refusing  to  interfere,  the  plaintiff,  a 
residuary  legatee,  insisted  on  setting  up  the 
objection  of  the  statute  : 

Held,  that  it  was  competent  for  the  plain- 
tiff, or  any  other  party  interested  in  the  fund, 

*  to  take  advantage  of  the  statute  before  the 
master,  notwithstanding  the  refusal  of  the 
executors. 

Whether  the  master  is  himself  bound  to 
take*  *the  objection  —  Qtusre  ?  Shewen  v. 
Vanderhorst,  374 

See  Insolvent,  1. 

LIS  PENDENS. 

In  a  creditor's  suit,  the  debts  and  costs  were 
paid  by  the  sale  of  one  of  two  devised  estates, 
and  the  court  directed  the  master  to  settle  the 
proportion  which  was  to  be  borne  by  the  other 
devised  estate  ;  the  devisee  of  the  first  men- 
tioned devised  estate  was  entitled  for  life 
only  ;  and  he  being  an  ignorant  person  and  a 
day  laborer,  no  proceedings  were  had  under 
this  direction  for  twenty-six  yeais,  at  the  end 
of  which  time  the  other  devised  estate  was 
Sold.  The  year  following  the  tenant  for  life 
died ;  and  his  son,  who  was  entitled  in  re- 
mainder, filed  a  bill  to  charge  the  purchaser 
of  the  other  devised  estate  with  the  proportion 
which  it  ought  to  have  contributed  towards 
the  debts  and  costs ;  and  a  decree  was  made 
by  the  roaster  of  the  rolls  accordingly,  upon 


the  groniid  of  Us  pendentf  idiidi  was  lield  to 
amount  to  equitable  notice  of  the  chaife. 

On  appeal  the  decree  was  reversed  by  the 
Lord  Chancellor,  on  the  ground  that  there 
was  no  lis  pendens  at  the  .time  of  the  por- 
chase».    Kinmnan  ▼.  Knmmam^  617 

LUNATIC. 

1.  A  committee  of  the  person  and  estate  of  a 
lunatic 'appointed  without  a  reference,  whe/e 
the  property  was  small.  Ex  patte  Famno, 
in  re  Adams,  119 

3.  A  committee  of  a  lunatic  should  have  the 
previous  sanction  of  the  court  for  not  passing 
hMiCCounts  annually.    Anmu  113 

3.  An  abatement  in  the  rent  paid  by  the  tenant 
of  a  lunatic's  estate  directed  without  a  refer- 
ence, under  the  circumstances,  on  the  appli- 
cation of  the  committee.     In  re  Fiteh,      354 

4.  Will  of  a  testator  subsequently  found  a  luna- 
tic, directed  to  be  deposited  in  the  custody  of 
the  master.    Jn  re  Thompson,  355 

5. 'Order  made  for  a  transfer  of  stock  under  the 
56  G.  3,  c.  60,  without  a  reference.  In  re 
Avery,  356 

6.  Extra  costs  occasioned  by  a  mistake  of  the 
master  allowed  to  a  creditor  proving  his  debt 
against  a  lunatic's  estate.     In  re  Buckle,  368 

7.  A  mother,  whose  only  daughter,  a  lunatic, 
was  entitled  to  a  large  real  and  personal  es- 
tate under  her  father's  will,  bequeathed  the 
residue  of  her  estate  and  effects  to  tmstees, 
upon  trust  to  apply  the  interest,  amounting  to 
about  1600/.  a  year,  towards  the  maintenance 
and  support  of  her  daughter,  and  otherwise 
for  her  comfort  ayd  advantage,  as  they  should 
think  proper,  without  being  liable  to  account ; 
and  after  her  decease  to  pay  the  principal,  and 
alfeo  such  interest  as  should  not  have  been  ac- 
tually so  applied,  to  the  testatrix's  nieces: 
Held,  that  t$e  allowance  of  the  lunatic  ought 
to  be  borne  exclusively  by  the  maternal  estate, 
as  that  arrangement,  in  the  event  of  her  re- 
covery, would  be  most  beneficial  for  her.  In 
re  Ashley,  371 

MAINTENANCE. 

1.  Dividends,  to  which  infants  were  entitled,  or- 
dered, without  a  reference,  to  be  paid  to  their 
father  for  their  maintenance  ;  the  parties  be- 
ing poor,  and  the  property  of  smaJl  amount 
Payne  v.  Low,  223 

2.  Older  made  upon  petition,  that  part  of  a 
small  sum  of  stock  bequeathed  to  an  infant, 
should  be  sold,  and  the  proceeds  applied  in 
paying  a  debt  incurred  for  necessaries  on  his 
account,  and  that  the  residue  of  the  stock 
should  be  transferred  into  court,  and  the  divi- 
dends paid  to  his  mother  towards  his  main- 
tenance. Ex  parte  Swift,  In  the  Matter  of 
Swift,  575 

3.  Order  made  upon  petition,  that  executors 
should  be  at  liberty  to  apply  certain  small 
sums,  part  of  the  capital  of  the  residuary 
shares  bequeathed  by  a  father  to  his  infant 
children,  towards  their  maintenance,  educa- 
tion, and  advancement,  though  the  shares  did 
not  vest  till  the  children  came  of  age.  Ex 
parte  Chambers,  In  the  Matter  of  Chambers, 
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See  Dkvisb,  6.       Guakdiam,   I.      Lboaoy,  6. 

Lunatic,  7. 

See  also  Hunloke  t.  Gell,  525,  526. 

MISREPRESENTATION. 
See  Spbcific  Pbrpormanck,  2,  4. 

MORTGAGE. 

1.  A  mortgagee  petitioned  for  the  sale  of  his  se- 
curity, and  to  be  permitted  to  prove  the  fnll 
amount  of  his  debt  in  a  suit  for  the  admini- 
stration of  the  assets  of  the  deceased  mortga- 
gor: Held,  that  he  could  prove  only  for  so 
much  of  his  debt  as  might  remain  unpaid  by 
the  produce  of  the  mortgaged  estate.  Qreen- 
wood  V.  Taylor^  185 

S.  Where  a  testator  gives  to  three  different  per- 
sons three  leasehold  estates,  one  of  which  is 
mortgaged,  and  directs  that  the  mortgage 
shall  be  paid  out  of  his  residuary  personal  es- 
tate, which  proves  insufficient  for  that  pur- 
pose, the  legatee  of  the  moitgaged  leasehold 
takes  it  eum  onere,  and  the  legatees  of  the 
two  other  leaseholds  shall  not  contribute  to- 
wards the  payment  of  the  mortgage  debt. 
HaUiwell  v   Tanner,  633 

3.  To  a  bill  for  the  redemption  of  a  mortgage 
term  all  the  ceatuis  que  trust  interested  in  the 
produce  of  the  term,  as  residuary  legatees 
under  the  mortgagee's  will,  are  necessary  par- 
ties, although  they  are  numerous  and  the  pro- 
perty small,  and  although  the  trustees  have 
power  to  give  a  discharge  to  the  purchaser. 
Osboum  V.  Fallows,  741 

See  Costs,  9.     Paetibb,  4. 

MORTMAIN. 

1.  Where  a  testator,  who  has  .given  his  personal 
estate  to  charitable  uses,  contracts  to  sell  real 
estate,  but  the  sale  is  not  completed  in  his 
lifetime,  his  lien  upon  the  estate  for  the 
amount  of  the  purchase  money,  is  an  interest 
in  land,  within  the  statute  of  mortmain,  and 
the  purchase  money  'will  not  pass  by  his  will 
to  a  charity.     Harrison  v  Harrison,  71 

2.  If  a  trustee,  to  whom  a  legacy  is  bequeathed 
upon  trust  to  purchase  lands  for  charitable 
purposes  receives  the  money  and  lays  it  out  in 
lands,  which  are  conveyed  to  him  upon  the 
trusts  expressed  in  the  will:  the  trust  thus 
executed  is  contrary  to  the  mortmain  act,  and 
will  not  be*  carried  into  effect  by  the  court. 
Attorney  General  v.  Ackland,  243 

NEXT  OF  KIN. 

See  Wiix,  7. 

NOTICE. 

1.  Where  the  possession  is  vacant,  a  purchaser 
is  not  bound  to  inquire  of  the  late  occupier, 
what  was  the  nature  of  his  title. 

Under  an  agreement  of  exchange  between 
A.,  who  held  lands  under  a  college  lease,  and 
B.,  the  owner  of  an  adjoining  estate,  B.  occu- 
pied part  of  the  college  lands,  and  A.  had  oc- 

,  cupied,  along  with  the  residue  of  the  lease- 
hold, part  of  B.'b  estate ;  A.  having  become 
bankrupt,  the  coUege  leasehold  was  sold,  and 


was  described  in  the  particulars  of  sale,  as 
"  late  the  residence  of  A.  :*'  Held,  that  the 
purchaser  was  not  to  be  considered  as  having 
implied  notice  of  the  agreement  of  exchange, 
and  that  he  had  a  right  to  recover  by  eject- 
ment that  portion  of  the  leasehold  which  was 
in  B.'s  occupation.    Miles  v.  LangUy,        39 

2.  Purchase  for  valuable  oonuderation  without 
notice  is  not  available  as  a  defence  against  a 
plaintiff  who  relies  upon  a  legal  title. 

A  rector,  in  1811,  demised  his  rectory  to 
A.  for  a  term  of  yean  to  secure  the  due  pay- 
ment of  an  annuity ;  in  1814,  he,  for  valuable 
consideration,  demised  the  tithes  of  certain 
lands  within  the  rectory  to  the  occupier  B., 
who,  at  the  time  had  no  notice  of  the  prior 
charge:  the  annuity  fell  Into  arrear  in  1816  ; 
and,  in  1817,  the  rector  took  the  benefit  of 
the  insolvent  act :  B.  remained  in  the  occupa- 
tion of  the  lands,  and  retained  the  tithes, 
claiming  to  be  entitled  to  them  under  the  deed 
of  1814 ;  and  no  step  was  taken  to  enforce 
payment  till  1827,  when  A.  filed  against  him 
a  bill  for  an  account ;  jn  answer  to  which,  B. 
insisted  that  he  was  a  purchaser  for  valuable  . 
consideration  without  notice :  Held, 

That  that  defence  was  of  no  avail  against 
the  legal  title  of  the  plaintiff; 

And  that  the  defendant  ought  to  account 
for  the  tithes  for  the  six  years  &fore  thd  filing 
of  the  bill      Collins  v.  Archer,  284 

3.  Where  the  question  in  the  cause  turned  upon 
the  fact  of  notice  of  a  settlement,  and  the 
names  of  the  witnesses,  and  the  particular 
facts  of  notice  were  not  stated  in  the  bill,  so 
that  the  defendant  had  no  opportunity  to 
meet  their  testimony,  an  inquiry  as  to  the  fact 
of  notice  was  directed  before  the  master. 

On  appeal,  the  decree  was  varied  by  direct- 
ing an  issue  to  try  whether  the  circumstances, 
relied  upon  to  prove  the  notice,  took  place 
prior  to  a  stated  day,  after  which  notice 
would  be  inmiaterial.  Earlt  v.  Piekin, .  547 
See  Lis  Pbndbns,  1 
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PARENT  AND  CHILD. 
See  GuABDiAM,  1. 

PARTIES. 

1.  Where  a  person,  not  a  party  to  the  suit,  is 
interested  in  a  question,  and  appean  by  coun- 
sel, and  submits  to  be  bound  by  the  decision, 
the  court  will  not  hear  him,  without  the  con- 
sent of  the  other  parties  to  the  suit  Bozon  v. 
Bolland,  69 

2.  A  party  permitted  to  intervene  as  a  defendant 
in  a  cause  after  it  had  been  heard  on  further 
directions,  he  having  been  out  of  the  jurisdic- 
tion during  the  previous  proceedings,  and  now 
submitting  to  be  bound  by  them.  White  v. 
HnU,  332 

3.  In  a  creditor's  suit  a  specialty  creditor,  though 
not  a  party  to  the  suit,  may  appear  at  the 
hearing  on  further  directions  without  present- 
ing a  petition,  if  the  case  which  he  has  to 
make  depends  only  upon  what  appears  in  the 
master's  report     Young  v.  Everest,  426 

4.  An  insolvent  mortgagor,  whose  assignees  dis- 
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claim  all  interest  in  the  equity  of  redemption,  | 
ought  not  to  be  made  a  party  to  a  suit  for  for- 
dosing  the  mortgage.       Collin*  t.  Shirley, 

5.  Persons,  having  prior  incnmbraneea  on  free- 
holds and  copyholds,  of  which  a  trader,  who 
died  intestate,  was  seised  at  the  time  of  hia 
death,  ought  not  to  be  made  parties  to  a  bill 
for  payment  of  his  debts  out  of  hb  real  es- 
tates.    Parker  ▼.  FulUr,  656 

6.  To  a  bill  for  a  commission  to  ascertain  boun- 
daries, all  persons  having  any  interest  in  the 
property,  are  necessary  parties.  Rayley  v. 
Beety  659 

7.  To  a  bill  for  the  redemption  of  a  mortgage 
term  all  the  eettuis  que  trutt  interested  in  the 
produce  of  the  terfn,  as  residuary  legatees  un- 
der the  mortgagee's  will,  are  necessary  par- 
ties; although  they  are  numerous  and  the 
property  small,  and  although  the  trustees  have 
power  to  give  a  discharge  to  purchasers. 
Oeboum  v.  Fallows,  741 

See  PARTintRBHiP,  3.    Rtvivoa. 

PARTNERSHIP. 

1.  Where  a  lease  of  mines  is  taken  by  six  per- 
sons, for  the  purpose  of  working  them  in  part- 
nership, and  the  managing  partner  becomes, 
in  the  course  of  such  management,  indebted 
to  the  concern,  his  interest  in  the  partnership  is 
in  the  first  place  applicable  to  satisfy  his  debt 
to  the  concern.    Fereday  v.  Wightwick,    45 

2.  A  person  employed  on  behalf  of  himself  and 
his  co-partners  in  negotiating  the  terms  of  a 
lease,  is  not  entitled  to  stipulate  clandestinely 
with  the  lessors  for  any  private  advantage  to 
himself.  Where,  therefore,  a  sum  of  12,000/. 
was  paid  in  pursuance  of  such  a  stipulation, 
the  party  receiving  it  was  declared  to  hold 
it  in  trust  for  the  partnership. 

Before  the  transaction  was  discovered,  one 
of  the  partners  withdrew ;  and  subsequently, 
another  partner  assigned  a  share  in  the  stock 
and  in  his  proportion  of  this  claim  to  persons 
then  admitted  into  the  concern:  Held,  that 
the  retired,  the  continuing,  and  the  new  part- 
ners were  properly  joined  as  co-plaintifis  in  a 
suit  to  have  the  trust  declared.  Fawceti  v. 
Whitehouse,  132 

3.  Declarations  of  one  partner,  as  to  the  pay- 
ment, subsequently  to  a  dissolution,  of  a  debt 
due  to  the  partnership,  are  admissible  against 
the  other  partner. 

One  of  the  two  partners,  after  the  dissolu- 
tion of  the  partnership,  received  the  rents  of 
a  debtor  to  the  partnership,  and  retained  out 
of  them  the  amount  of  the  debt ;  and  he 
stated  that  he  did  this  on  an  understanding 
that  the  debtor  should  have  credit  for  the  sum 
BO  retained,  and  that  he  considered  the  debt  to 
have  been  satisfied  by  these  moneys;  but  no 
account  had  been  settled  between  him  and  the 
debtor :  Held,  that,  as  against  the  other  part- 
ner, the  debt  to  the  partnership  was  not  to  be 
considered  as  satisfied.    Pritchard  v.  Draper, 

191 
See  Pleading,  3,  4. 

PATENT. 
See  Imjunction,  3. 


PATTERNS. 

See  Injunction,  2. 

PENALTY. 

See   FORFEITURB,    1. 

PERSONAL  REPRESENTATIVES. 

The  words  "  personal  representatives  "are  to  be 
understood  in  the  ordinary  sense  of  executon 
and  administrators,  unless  controlled  by  tho 
context  of  the  wilL     SaberUm  v.  Skeels,    587 

PIRACY. 

The  court  will,  itself,  compare  and  decide  upon 
alleged  piracies  by  inspectiou,  where  that  can 
be  easily  and  safely  done.     Sheriff  v.  Coates, 

159 
See  CoFYEiouT.     Injunction,  2,  3. 

PLEA. 

1.  To  a  bill  by  one  who  claimed  estates,  either 
as  heir  e*  parte  matema  of  G.,  the  person 
last  seised  or  as  a  remainder  man  under  the 
limitatk>ns  of  some  prioi  settlement,  charging 
that  G.  had  only  a  life  interest  in  the  property, 
as  would  appear  if  the  contents  of  a  certain 
deed  executed  in  1730,  and  within  the  power 
of  the  defendant,  were  set  forth,  and  praying, 
besides  discover  in  aid  of  an  ejectment,  the 
removal  of  outstanding  terms,  and  other  ivlief 
connected  with  the  action  at  law;  a  plea, 
that  in  1766,  G.  being  then  tenant  in  tail  in 
possession,  duly  suffered  a  recovery  of  the  es- 
tates in  question  to  the  use  of  himself  in  fee 
and  subsequently  devised  them  to  the  defen- 
dant, but  taking  no  notice  of  the  deed  of 
1730,  and  not  stating  any  part  of  its  contents, 
was  overruled.      Hvngaie  v.  Oaecoigne,   698 

2.  A  plaintiff,  claiming  as  heiress  at  law  of  L., 
who  had  devised  real  estates  to  various  penons 
in  tail,  reserving  the  ultimate  reversion  to  his 

.  own  right  heirs,  alleged  by  her  bill,  that  the 
several  estates  tail  had  determined  by.  failure 
of  issue,  —  that  no  valid  recovery  had  beerf 
suffi)red,  or  if  it  had,  that  the  property  had 
been  so  settled  that  she  was  entitled  as  right 
heir  of  L.,  —  and  that  so  it  would  appear,  if 
the  defendant  would  produce  the  deeds  crea- 
ting the  tenant  to  the  prtBcipe,  and  leading  or 
declaring  the  uses  of  such  recovery :  a  plea, 
which  set  forth  the  substance  of  the  deeds 
making  the  tenant  to  the  pnecipe,  and  leading 
the  uses  of  the  recovery  (under  which  uses 
the  plaintiff  had  no  title),  and  of  the  re- 
covery, was  held  to  be  a  good  defence,  though 
not  supported  by  any  answer.  Plunkett  v. 
Cavendish,  ^^3 

PLEADING. 

1.  In  order  to  sustain  a  bill  for  a  commission  to 
ascertam  boundaries,  the  plaintiff  must  estab- 
lish, by  the  admission  of  the  defendant  or  by 
evidence,  a  clear  legal  title  to  some  land  iu  the 
possession  of  the  defendant,  and  also  a  ground 
for  equitable  relief;  and  where  the  quantity 
of  the  land  of  the  plaintiff,  in  the  possession 
of  the  defendant,  is  doubtful  upon  the    evi- 
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ddiUM,  the  oottri  will  dlieot  a  eommiMion  or 
an  inae,  as  will  beat  ansnter  the  justice  of  the 
case.    Oodfrey  ▼.  Littel,  59 

9.  If  an  error  in  a  settled  account  is  discovered 
and  corrected  before  suit,  and  a  bill  be  subse- 
quently filed  to  surcharge  and  falsify,  the  cor- 
rected error  is  aot  a  ground  for  a  decree  to 
surchaige  and  falsify,      Dai^U  r,  Spurlingy 

3.  Residuary  legatees  may  sustain  a  bill  for  an 
account  against  the  executor  and  the  surviv- 
ing partner  of  the  testator,  though  collusion 
between  the  executor  and  the  surviving  part- 
ner is  neither  charged  nor  proved.  Bows- 
herv.  Watkins,  277 

4.  A  bill,  filed  by  a  creditor  of  a  testator  against 
the  executor,  and  certain  persons  who  were  in 
partnenhip  with  the  executor,  alleged  that 
the  partnerahip  claimed  to  be  entitled  to  de 
tain  assets  which  were  in  their  hands,  in  satis 
faction  of  a  debt  which  they  pretended  was 
due  to  them  from  the  testator ;  but  it  did  not 
charge  in  express  terms  that  the  executor  was 
colludinff  with  his  co-partnere:  the  creditor 
was  held  to  have,  under  such  circumstances, 
a  right  to  sue  all  the  partners ;  and  a  demur- 
rer by  the  partners,  other  than  the  executor, 
was  overruled     Gedge  v.  Traill,  281 

5.  A  defendant  cannot  avail  himself  of  a  matter 
in  defence,  which '  appears  only  upon  his  evi- 
dence, and  was  not  stated  in  his  answer.  But 
if  the  plaintiff,  upon  his  own  case,  is  not  enti- 
tled to  the  relief  prayed,  the  court  will  not  as- 
sist  him.    Stanley  v.  Robinton,  527 

See  AoRXEMBNT,  1.  Notice,  2,3  Supple- 
MEMTAi.  Bill,  1. 


PORTIONS. 

1.  The  assumption  by  a  father  of  a  debt  dOb 
from  his  son  to  a  partnenhip,  in  which  the  fa- 
ther and  the  son,  along  with  other  persons,  were 
partners,  was  deemed  an  advancement  of  a 
portion  to  a  less  amount,  to  which  the  son  would 
have  been  entitled  upon  the  father's  death. 

.  AnsUy  v.  Batnlrridge,  677 

POWER. 

1.  A  feme  covert  having  an  interest  for  life  to 
her  separate  use,  and  a  power  of  appointment 
of  the  fund  bv  deed,  to  take  effect  after  her 
death,  assigned  her  life  interest,  and  appointed 
the  fund  after  her  death,  to  trustees,  upon  trust 
to  invest  the  fund  in  the  immediate  purchase 
of  an  annuity  for  her  life.  The  court  ordered  a 
transfer  of  the  fund  to  the  new  trustees  accurd- 
inflrly.     Lyiin  v.  Aehion.  188 

3.  In  a  partnenhip  deed  it  was  stipulated,  that 
the  testator's  interest  in  the  partnenhip  concern 
after  his  death,  and  during  the  term  of  the 
partnenhip,  should  go  to  such  persons  as  he 
should  by  will  name  or  appoint,  and  in  default 
of  appointment,  that  it  should  devolve  to  his 
wife  ;  in  case  of  her  death,  to  his  children  in 
equal  shares ;  and  in  case  of  the  death  of  all 
his  children,  to  hisexecutonor  administraton : 
Held,  that  the  true  construction  of  this  is,  not 
to  create  a  technical  power  of  appointment, 
but  tG  reserve  to  the  testator  an  absolute  power 
of  disposition  by  will. 


The  testator  made  a  will,  not  containing  any 
allusion  to  the  power,  by  which  he  gave  all  his 
estate  and  effects  to  one  of  his  children  :  Held, 
that  his  interest  in  the  partnership  passed  by 
this  bequest    Ponton  v.  Dunn,  402 

3.  A  testator  devised  a  farm  to  his  two  sons, 
with  permission  to  dispose  of  it  to  certain  per- 
sons, if  they  thought  proper :  but  if  it  should 
not  be  sold,  he  bequeathed  it,  after  tlie  decease 
of  either  of  his  sons,  to  the  survivor,  and  direct- 
ed that,  after  the  death  of  both,  it  should  be 
sold,  and  the  money  divided  equally  between 
the  children  of  his  sons :  Held, 

That  the  sons  were  only  joint  tenants  for 
life  with  a  power  of  sale  ; 

That  they  could  make  a  good  title,  and  give 
discharges  for  the  purchase  money.  Breedtm 
V.  Breedon.  413 

4.  B.,  being  seised  in  fee,  conveyed  the  estate 
to  the  use  of  himself  for  life  ;  remainder  to 
such  one  or  more  of  his  sons  as  he  should  ap- 
point :  remainder,  in  default  of  appointment, 
to  his  fint  and  other  sons  in  tail ;  remainder 
to  himself  in  fee.  On  the  occasion  of  the 
marriage  of  his  eUest  son,  B.  was  a  party  to  a 
deed  of  settlement,  to  which  the  son's  intended 
wife  was  also  a  party,  and  to  a  fine  and  re- 
covery levied  and  sufered  in  purauance  there- 
of, whereby  the  estate  was  limited  to  the  use 
of  B.  for  life  ;  remainder  to  the  use  of  his  eldest 
son,  for  life  ;  remainder  to  that  S/u's  fint  and 
other  sons  in  tail,  with  diven  remaioden  over : 
Held,  that  this  settlement  was  in  equity  an  ex« 
ecution  of  B.'s  power  in  favor  of  bis  eldebt  son. 
West  V.  Bemey,  431 

5.  A  power  simply  collateral,  that  is,  a  power 
to  a  stranger,  who  has  no  interest  in  the  land, 
cannot  be  extinguished  or  suq>onded  by  any 
act  of  bis  own  or  othen  with  respect  to  the 
land. 

It  cannot  be  released  where  it  is  to  be  exer- 
cised for  the  benefit  of  another. 

It  may  be  released,  where  it  is  for  his  own 
benefit  434 

6.  Every  power  reserved  by  the  grantor,  whether 
he  has  retained  an  interest  in  the  estate  as 
tenant  for  life  or  otherwise,  is  an  interest  in 
him,  which  may  be  released  or  extinguished. 

Every  power  reserved  to  a  grantee  for  life, 
though  not  appendant  to  his  own  estate,  as  a 
leasiug  power,  but  to  take  effect  after  the  de- 
termination of  his  own  estate,  and  therefore, 
in  vross,  may  be  extinguished. 

Quere. — Could  such  a  power  in  gross  in  a 
tenant  for  life  be  released  7  435 

SemhU,  every  power  reserved  by  a  grantor 
may  be  released  or  extinguished,  although  he 
has  reserved  no  other  interest  in  the  estate. 

Every  grantee  for  life  with  a  power  in  gross 
may  release  or  extinguish.  438 

6.  A  fund  being  limited  to  a  father  for  life,  with 
remainder  to  his  children  in  such  shares  as  ho 
should  appoint,  and  in  default  of  appointment, 
to  the  children  equally,  the  father  released  the 
power  as  to  a  portion  of  the  fund,  so  as  to  vest  a 
share  of  it  in  himself  as  executor  of  a  deceased 
son,  who,  in  default  of  appointment,  took  a 
vested  interest ;  the  court  refused  to  order  the 
transfer  of  this  share  to  the  father.  Canyn^- 
hanu  V.  Thurlow,  436  n. 

7.  Semble,  where  a  teoaiit  for  life,  having  a 
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power  to  chaT|re  the  estate  after  his  death  for 
the  benefit  of  his  children,  leyiea  a  fine»  the 
power  will  be  extinguished. 

By  a  marriajre  settlement,  lands  were  limit- 
ed to  the  use  of  the  husband  for  life,  remainder 
to  the  wife  for  life,  remainder  to  trusteea  for  a 
term  of  400  yeaiv  to  commence  from  the  de- 
cease of  the  survivor  of  the  husband  and  wife, 
remainder  lo  the  heire  of  the  body  of  the  wife 
beg;otten  by  the  husband,  remainder  to  the 
heirs  of  the  husband.  The  trust  of  the  term 
was,  in  case  there  should  be  issue  of  the 
marriage  a  son  and  one  or  more  yotmger 
child  or  children,  who  should  live  to  attain 
his,  her,  or  their  age  or  ages  of  twenty-one 
yean,  to  raise  such  sum,  not  exceeding  200{ 
in  the  whole,  as  the  husband  and  wife  should 
by  any  deed  or  writing  appoint,  or  in  default 
thereof,  as  the  survivor  should  by  deed  or 
writing,  or  his  or  her  last  will  or  testament, 
appoiut ;  and  in  default  of  such  appointment, 
or  subject  thereto,  after  the  moneys  so  ap- 
pointed should  have  been  raised,  and  the  costs 
of  the  trustees  paid,  the  term  was  to  cease  or 
be  assigned  in  trust  to  attend  the  inheritance. 
There  were  younger  children  of  the  marriage 
who  attained  twenty-one.  The  wife  died 
without  having  joined  in  any  appointment, 
and  afterwards  the  husband  levied  a  fine  of 
the  premises:  Held,  that  the  power  was 
extinguished  by  the  fine.     Bickley  v.  Oue9t, 

440 

8.  A  testator  devised  lands  to  trustees  upon 
trust,  out  of  the  rents  and  profits  to  pay  two 
annuities,  and  subject  thereto  to  permit  A., 
and  after  him  his  wife,  to  receive  and  take 
the  rents  and  profits  during  their  respective 
lives ;  and  after  the  decease  of  the  survivor 
he  devised  the  lands  to  their  children :  Held, 
that  the  trustees  had  power  to  grant  a  valid 
lease  of  the  lands  for  a  term  of  ten  years. 
Naylor  v.  Arnitt,  ,501 

9.  Although  a  will  does  not  state  that  it  is  made 
in  execution  of  a  power,  yet  if  it  plainly  refer 
to  and  comprise  the  subject  of  the  power,  it 
will  be  deemed  a  good  execution.  Hunloke  ▼. 
Gell,  515 

See  JURIBOIGTION,  1. 

PRACTICE. 

1.  A  second  order  to  amend,  obtained  by  petition 
of  course,  is  irregular,  though  obtained  before 
answer.     But  see  infra  2. 

The  acceptance  of  the  20s.  costs  by  the  clerk 
in  conrt  of  the  defendant,  is  a  waiver  of  the 
irregularity  of  a  second  order  to  amend  obtain- 
ed as  of  course.  Tarleton  v.  Dyer,  Barnes 
y.  Wilson,  1 

S.  The  thirteenth  of  the  new  orders  does  not 
apply  to  amendments  made  upon  exceptions  to 
the  answer  being  submitted  to  or  allowed ; 
nor  does  it  apply  to  amendments  made  before 
any  answer  is  put  in  ;  but  in  all  cases  to  which 
it  does  apply,  notice  is  necessary  as  well  as  an 
affidavit,  unless  the  court  upon  the  particular 
circumstances  dispenses  with  it.  Bird  v.  Hus- 
tler, y  325 
See  also  the  thirteenth  new  order,  as  amend- 
ed, 769 

3.  It  IS  irregular  to  obtain  an  order  to  amend, 


when  moie  than  six  we^ks  have  elapsed  from 
the  time  when  the  answer  of  all  the  defend- 
ants who  are  stated  to  be  within  the  jurisdic- 
tion, is  to  be  deemed  sufficient,  though  no  an- 
swer has  been  filed  by  another  person,  alleged 
to  be  out  of  the  jurisdiction,  against  whom 
process  is  prayed,  when  he  shall  come  within 
the  jurisdiction.     King  of*Spain  v.  Hullett, 

7 

4.  By  the  direction  of  A.,  a  bill  was  filed  for 
the  administration  of  a  testator's  assets,  in 
which  A.  aad  his  infant  brother  and  sister,  by 
A.  as  their  next  friend  were  plaintifis ;  D , 
their  elder  brother,  who  had  an  interest  ad- 
verse to'  theirs,  and  was  one  of  the  defend- 
ants, acted  as  solicitor  In  the  country  for  the 
plaintiffi,  and  the  suit  was  conducted  by  his 
town  agents ;  after  the  sister  had  attained  her 
full  age,  D.  died,  having  appointed  her  his  exe- 
cutrix ;  A.  gave  notice  to  the  persons,  who 
had  been  the  town  agents  of  D.,  not  to  take 
auy  proceedings  in  his  name,  and  the  sister 
appointed  them  to  act  as  solicitors  for  her; 
Held,  that  A.  was  not  entitled  to  have  the 
papers  connected  with  the  cause  delivered  over 

I  to  him,  though  he  offered  to  satisfy  any  lien 
which  might  be  claimed  against  them. 

The  sister  filed  a  bill  of  revivor  after  the  death 
of  D  ,  and  made  A.  and  his  infant  brother 
defendants ;  A.  and  the  brother,  after  notice 
of  that  bill,  filed  another  bill  of  revivor  ;  this 
second  bill  was  ordered  to  be  taken  off  the  file  ; 
and  the  court'  held,  that  an  alleged  defect  of 
parties  in  the  fVame  of  the  first  bill  of  revivor 
afibrded  no  reason  for  allowing  the  second 
bill  of  revivor  to  remain  on  the  file.  Livesey 
V.  Livesey,  10 

5.  If  a  defendant,  who  is  in  a  situation  to  dis- 
miss a  bill  by  an  order  of  coury  for  want  of 

•  -  prosecution,  after  replication  fifed,  does  not 
avail  himself  of  his  right,  but  permits  the 
plaintiff  to  file  interrogatories  and  examine 
witnesses,  he  cannot  afterwards  dismiss  the  bill 
for  want  of  prosecution  ;  and  an  order  of  dis- 
.  missal,  subsequently  obtained,  vrill  be  dis- 
charged for  irregularity.  Femes  v.  Hutchin- 
son, 22 

6.  The  sixtieth  of  the  new  orden  extends  to 
the  production  -of  books  and  papers  under 
orders  or  decrees  made  before  the  date  of  the 
new  orders. 

The  master  is  to  exercise  the  discretion 
given  him  by  the  sixtieth  order,  to  determine 
what  books  or  papers  shall  be  produced, 
though  the  order  or  decree,  under  which  he 
in  proceeding,  requires  the  parties  to  produce, 
on  oath,  all  books  and  papers.  In  the  Matter 
of  the  several  Parishes  of  Llantrisant,  ^. 

25 

7.  Statements  in  an  answer  are  impertinent,  if 
they  are  neither  called  for  by  the  bill  nor 
material  to  the  defence,  with  reference  to  the 
order  or  decree  which  may  be  made  on  the 
bUl. 

Statements  in  an  answer  to  a  bill  of  revi- 
vor, which  merely  show  irregularity  and  mis- 
couduct  in  the  former  proceedings  in  the 
suit,  are  impertinent. 

Form  of  exceptions  for  impertiuence  under 
the  new  orders. 

An  exception  for  impertinence  falls,  if  any 
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part  of  the  pattage  included  in  it  be  not  im- 
pertinent.   Wagttaffy.  Bryant,  28 

8.  SembU,  if  a  bill  be  dismiwed  at  the  hearingr 
with  costfl,  and  the  plaintiff  be  then  out  of 
the  jurisdiction,  and  the  plaintiff's  suit  be  so 
friTolous  and  yexatious,  that  the  bill  could  not 
haye  been  filed  bona  fide  in  expectation  of  a 
favorable  decree  —  or  if  the  solicitor  of  the 
plaintiff  guarantee  his  client  against  the  costs 
of  the  suit— the  court,  upuu  the  petition  of 
the  defendant,  will  compel  the  solicitor  of  the, 
plaintiff  to  pay  the  taxed  coets.  Cockle  v. 
Whiting,  43 

9.  if  the  plaintiff  read  a  passage  from  the  de- 
fendant's answer,  as  evidence  of  a  particular 
fact,  the  defendant  has  no  right  to  read  sub- 
sequent matter  coniiected  with  it  by  such 
words  at*  "  but"  and  "  and,"  unless  the  sub- 
sequent matter  be  explanatory  of  the  passage 
read  by  the  plaintiff.      Davie  v.   Spurlinff. 

10.  When  a  person,  not  a  party  to  the  suit,  is 
interested  in  a  question,  and  appears  by  coun- 
sel, and  submits  to  be  bound  by  the  decision, 
the  court  will  not  hear  him,  without  the  con- 
sent of  the  other  parties  to  the  suit.  Boxon 
V.  Bolland,  69 

11.  Under  the  eighteenth  of  the  new  orders,  pub- 
lication may  be  enlarged  on  affidavit,  without 
notice.     Brown  v.  Brown,  77 

13.  In  general  under  the  thirteenth  order,  a  mo- 
tion for  leave  to  amend  a  bill  which  has  been 
previously  amended,  must  be  made  on  notice. 
Freme  v.  Beet,  79 

13.  Formal  amendments  will  be  permitted  to  be 
made,  without  notice,  though  the  bill  has  been 
amended  previously.     .  Smith  v.  Evane,     80 

But  see  the  eighteenth  new  order,  as  amend< 
ed,  772 

14.  A  second  order,  giving  the  plaintiff  le^ye  to 
amend,  made  upon  an  ex  parte  application. 
Cottingham  v.  Potta,  81 

15.  A  party  who  is  in  contempt  for  disobedience 
to  an  order  in  a  cause,  is  not  thereby  preclud- 
ed from  making  a  motion  in  another  cause, 
having  reference  to  a  distinct  subject,  though 
between  precisely  the  same  parties.  Semble. 
CUirk  V.  Dew,  103 

16.  In  order  to  get  rid  of  the  effect  of  a  dis- 
claimer,, a  distinct  application,  supported  by 
affidavits  establishing  a  special  case,  is  neces- 
sary.   Sidden  v.  Lediard,  110 

17.  If  a  bill,  after  being  filed,  is  then  amended, 
it  is  irregular  to  put  it  again  upon  the  file 
without  a  fresh  signature  to  the  draft,  al- 
though the  amendments  have  only  reduced  it 
to  the  shape  in  which  it  was  originally  drawn 
and  siffned  by  counsel      Bwch  v.  Rick,    156 

16.  An  injunction  allowed  to  be  moved  for  ex 
parte,  in  a  pressing  case  after  the  defendants 
had  entered  an  appearance. 

In^is  case  counsel  having  been  instructed 
to  oppose  the  motion,  although  no  notice  had 
been  given,  the   court  allowed  them  to  be 
heard.      Acraman  y.  Brietol   Dock  Com- 
pany, 321 
19.  Order  made  ex  parte  to  discharge  a  defend- 
MXii  in  contempt  for  not  answering,  on  certi- 
ficate of  answer  filed  and  tender  of  costs. 
Order  made  ex  parte  to  disphl^rge  ft  de- 


fendant in  contempt  without  payment  of  < 
on  certificate  that  the  bill  had  been  amended 
since  the  contempt.  .  Gray  y.  CampbelL 
Smith  y.  Campbell,  S'23 

20.  On  the  allowance  of  exceptions  to  the  an- 
swer, leaye  ?iven  ex  parte  to  the  plaintiff  to 
amend  his  bill,  although  it  had  been  previous- 
ly   amended.      Mendixabal  v.   Hullett,    324 

21.  When  an  order  directing  money  to  be  paid 
out  of  court  is  appealed,  the  accountant  gene- 
ral is  justified  in  delajring  to  comply  wi^i  the 
order  till  there  has  been  time  for  the  appel- 
lant to  make  a  special  application  for  a  stay 
of  proceedings  to  the  court  below.  Fergueon 
v.  Tadman,  331 

22.  When  the  plaintiff^s  solicitor  merely  through 
ignorance  or  mistake  has  neglected  to  comply 
with  the  exigency  of  the  seventeenth  order, 
the  court  will  not  relieve  the  plaintiff  upon 
terms,  from  the  penal  consequences  of  the  ne- 
glect without  the  consent  of  the  other  party. 
WalmeUy  v.  Froude,  334 

23.  An  order  was  made  that  the  defendant  should 
pay  a  sum  of  money  by  a  certain  day,  or, 
on  default,  should  stand  committed.  The 
plaintiff  having  been  unable  to  serve  that 
order  in  time,  obtained,  as  of  course,  a  second 
order  to  enlarge  the  time  allowed  for  the  pay 
ment,  and  make  service  of  it  on  the  defend- 
ant's clerk  in  court  good  service  :  The  second 
order  was  irregular :  it  ought  to  have  been  . 
made  on  notice.      Leake  v.  Nalder,  357 

24  In  a  creditor's  suit,  a  specialty  creditor, 
though  not  a  party  to  the  suit,  may  appear  at 
the  hearing  on  further  directions  without  pre- 
senting a  petition,  if  the  case  which  he  has 
to  make  depends  only  upon  what  appears  in 
the  master's  report.      Young  v.  Evereet,  426 

25.  A  caveat  tendered  at  the  proper  office  after 
a  decree  has  been  delivered  to  the  secretary 
for  enrolment,  and  forwarded  to  the  Lord 
Chancellor  in  order  to  be  signed,  comes  too 
late  to  preyent  the  effect  of  enrolment,  al- 
though in  point  of  fact  the  signature  was  not 
adhibited  till  after  the  caveat  was  tendered. 

The  enrolment  of  a  decree  will  not  be  va- 
cated merely  on  the  ground  of  despatch  used 
by  the  party  enrolUng,  or  of  surprise  upon  the 
opposite  party,  where  no  fraud  or  deception 
has  been  practised. 

A  party  is  not  bound  to  communicate  to  his 
adversary  his  intention  to  enrol  the  decree,  be- 
cause the  latter  informs  him  of  his  intention  to 
appeal  against  it  Bamee  y.  Wileon.  Tarle- 
ton  V.Dyer,  486 

26.  An  order  to  amend,  obtained  in  violation  of 
the  13th  of  the  new  orders,  may  be  treated  as 
a  mere  nullity ;  althongh,  therefore,  it  remains 
undischarged,  it  is  no  answer  to  a  motion  to 
dimisB  the  bill. 

If  a  notice  of  a  motion  to  dismiss  a  bill  for 
want  of  prosecution  is  given  for  too  early  a 
day,  the  defect  is  not  cured  by  the  motion  be- 
ing accidentally  postponed  to  a  day  when  it 
might  have  been  regularly  made.  De  Geneve 
y.  Hanman,  494 

27.  If  a  motion,  after  being  refused  with  costs  in 
the  court  below,  be  renewed  upon  new  facts 
and  evidence  in  the  court  of  appeal,  it  may 
be  granted  with  costs,  it  being  substantially  an 
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orifriaal  motion.     In  the  maiUr  of  Jo9fh  and 
WebHer,  496 

58.  An  e>x  parte  order  of  commitment  for  a 
contempt  is  not  irregular,  because  it  has  been 
granted  absolutely  in  the  first  instance,  al- 
though the  person  guilty  of  the  contempt  is  not 
a  party  in  a  cause. 

Whether  the  court  will  make  an  ex  parte 
order,  that  a  person  guilty  of  a  contempt  shall 
stand  absolutely  committed,  upon  the  testimo- 
ny* of  a  single  witness,  quere  ?  Ex  parte 
Clarke,       '  563 

59.  If  the  time  for  referring  a  further  answer 
for  insufficiency  upon  the  old  exceptions  under 
the  sixth  order  has  expired,  it  cannot  after- 
wards be  revived  by  referring  the  answer  for 
impertinence. 

Semble,  it  is  too  late  to  except  to  an  answer 
for  impertinence,  when  the  time  has  expired, 
after  which,  according  to  the  new  orders,  the 
answer  is  to  be  deemed  sufficient.  Jeffrey  v. 
M'Cabe,  739 

PRESUMPTION  OF  PAYMENT. 
See  Lboaot,  5. 

PRIORITY. 
See  Insolvent. 

PRO  CONFESSO. 

Order  made  nin  that  an  issue  might  be  taken 
pro  eonfeeso,  the  plaintiff  in  the  issue  having 
repeatedly  made  default    Powell  v.    Wood, 

354 

PRODUCTION  OF  BOOKS  AND 
PAPERS. 

See  pRA^icE,  6.    Witness,  2. 

PROTECTION. 

See  Arrest. 

PUBLICATION. 

See  Practice,  U. 

PURCHASER  WITHOUT  NOTICE. 
See  Notice. 

RECEIVER. 

1.  A  receiver  will  not  be  appointed  at  the  in- 
'  stance  of  a  party  claiming  as  devisee  under  a 

will,  the  validity  of  which  is  to  be  determined 
by  an  issue,  unless  the  claimant  satisfies  the 
court  that  there  is  a  reasonable  probability  of 
his  succeeding  on  the  issue,  and  that  the  pro- 
perty will  be  endangered  by  being  left  in  the 
possession  of  the  heir  at  law.     Clarke  v.  Dew, 

103 

2.  In  a  suit  for  the  specific  performance  of  a  con- 
tract for  the  sale  of  an  estate  in  the  West 
Indies,  against  a  purchaser  who  resided  there, 
and  had  got  into  possession  without  paying  the 
purchase  money,  and  to  which  the  consignees 
of  the  estate  were  also  defendants ;  an  appli- 
cation for  a  receiver  of  the  prooeeds  of  the  con- 

^signments  was  reftased,  the  principal  defendant, 
the  purchaser,  having  never  been  served  with 
H  aubpana,    Str^tton  v.  Davidson,  484 

3.  The  court  wUi  not  appoint  a  receiver  of  the 


annual  allowance  paid  to  the  asMstant  pailia- 
mentary  counsel  to  the  lords  of  the  treasury, 
before  the  hearing.     Cooper  v.  ReiUy,        560 

^REMOTENE^S  OF  LIMITATIONS. 

A  testatrix  gave  the  interest  of  her  residuary  es- 
tate to  her  four  sisters  during  their  lives,  and 
directed  that,  on  their  deaths,  the  interest  of 
their  respecive  shares  should,  at  the  discretion 
of  her  executor,  be  applied  to  the  maintenanne 
and  education,  or  accumulated  for  the  benefit 
of  the  children  of  each  of  them  so  dying,  until 
such  children  should  respectively  attain  the  age 
of  twenty-two  years,  when  they  were  to  be 
entitled  to  their  mother's  share  of  the  princi- 
cipal ;  with  limitations  over,  in  the  event  of  the 
death  of  any  of  them  under  that  age  :  Held, 

That  the  children  of  the  sisters  were  not  to 
take  a  vested  interest,  till  they  attained  twenty- 
two  :  And, 

That  all  the  gifts,  subsequent  to  the  life  es- 
tates given  to  the  sisters,  were  void,  as  being 
too  remote.     Vawdry  v.  Oeddee,  203 

See  Will,  5. 

REVERSION. 

1.  A  reversion  depending  upon  the  contingency 
of  the  tenant  for  life,  who  was  sixty-three  yean 
of  age  and  a  bachelor,  dying  without  issue,  is 
not  the  subject  of  estimate  or  calculation. 

But  the  purchaser  of  this  reversion  having, 
in  his  treaty  with  the  vendor,  proposed  to  de- 
duct one-half  of  the  reversion  in  respect  of  such 
contingency,  and  the  treaty  having  been  con- 
cluded upon  that  basis,  the  court,  as  between 
the  vendor  and  purchaser,  will  value  the  con- 
tingency accordingly.    Baker  v.  Bent,        224 

REVIVOR. 

1.  By  the  direction  of  A.,  a  bill  was  filed  for  the 
administration  of  a  testator's  assets,  in  which 
A.  and  his  infant  brother  and  sister,  by' A.  as 
their  next  friend,  were  plaintifis;  D.,  their 
elder  brother,  who  had  an  interest  adverse  to 
theirs,  and  was  one  of  the  defendants,  acted  as 
solicitor  in  the  country  for  the  plaintiffs,  and 
the  suit  was  conducted  by  his  town  agents : 
after  the  sister  had  attained  her  full  age,  D. 
died,  having  appointed  her  his  executrix  :  A. 
gave  notice  to  the  persons,  who  had  been  the 
town  agents  of  D.,  not  to  take  any  proceedings  - 
in  his  name,  and  the  sister  appointed  them  to 
act  as  solicitors  for  her :  the  sister  filed  a  bill  of 
revivor  and  made  A.  and  his  infant  defendants: 
A.  and  his  brother,  after  notice  of  that  bill, 
filed  another  bill  of  revivor :  this  second  bill 
was  ordered  to  be  taken  off  the  file  ;  and  the 
court  held,  that  an  alleged  defect  of  parties  in 
the  f^ame  of  the  first  bill  of  revivor  afforded  no 
reason  for  allowing  the  second  bill  of  revivor 
to  remain  on  the  file    Livesey  v.  Lweaey,    10 

REVOCATION. 

See  Will,  5. 

SATISFACTION. 

The  assumption  by  a  father  of  a  debt  'due  from 
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his  Mn  to  a  partnenhip,  in  which  the  father 
and  the  son,  along  with  other  perMUi,  were 
partners,  was  deemed  an  advancement  of  a 
portion  to  a  leas  amount,  to  which  the  son 
would  have  been  entitled  upon  the  father*s 
death.    Analty  ▼.  Bainbridge,  677 

SEIGNORY. 
See  Customary  Tensmint. 

SET  OFF. 
See  Legacy,  5. 

SETTLEMENT. 

By  a  marriage  settlement  stock  was  vested  in 
trustees,  upon  trust,  to  pay  the  dividends  to 
the  husband  during  coverture,  and  to  the  wife 
during  her  life,  in  case  she  survived  him ;  and 
from  and  after  her  decease,  in  case  there 
should  be  any  children  of  the  marriage  then 
living,  then  upon  trust  for  such  of  the  said 
children  as  should  attain  twenty-one  or  be 
married,  with  a  direction,  in  case  all  or  any 
of  such  children  should  then  be  under  twenty- 
one  and  unmarried,  to  apply  the  dividends  to 
their  maintenance ;  and  in  case  the  wife 
should  die  without  leaving  any  child  or  child- 
ren, at  the  time  of  her  decease,  or  in  case 
there  should  be  one  or  more  such  child  or 
children  then  living,  yet  all  of  them  should 
die  under  twenty-one  and  unmarried,  upon 
trust,  if  the  husband  should  survive  the  wife 
and  all  such  children,  to  pay  the  dividends  to 
him  during  his  life,  and  from  and  after  the 
death  of  the  survivor  of  the  husband  and 
wife,  and  from  and  after  the  death  of  the 
said  children,  in  case  there  should  be  any. 
and  all  of  them  should  die  under  age  and  un- 
married, in  trust  for  certain  other  persons: 
the  wife  survived  the  husband,  and  at  her 
death  there  was  no  child  of  the  marriage 
living ;  but  a  son  who  died  in  her  lifetime,  had 
attained  twenty-one,  and  married  :  Held,  that 
the  stock  vested  in  that  son  absolutely.  Tor» 
res  V.  Franco,  649 

SOLICITOR. 

1.  By  the  direction  of  A.,  a  bill  was  filed  for  the 
administration  of  the  testator's  assets,  in 
which  A.  and  his  infant  brother  and  sister,  by 
A.  as  their  next  friend,  were  plaintiflSs;  D., 
their  elder  brother,  who  had  an  interest  ad- 
verse to  theirs,  and  was  one  of  the  defen- 
dants, acted  as  solicitor  in  tiie  country  for  the 
plaintifis,  and  the  suit  was  conducted  by  his 
town  agents :  after  the  sister  had  attained  her 
full   age,  D.  died,  having  appointed  her  his 

>  executrix :  A.  gave  notice  to  the  persons,  who 
had  been  the  toniTn  agents  of  D.,  not  to  take 
any  proceedings  in  his  name,  and  the  sister 
appoiu  ted  .them  to  act  as  solicitors  for  her: 
Held,  that  A.  was  not  entitled  to  have  the 
papers  connected  with  the  cause  delivered 
over  to  him,  though  he  offered  to  satisfy  any 
lien  which  might  be  claimed  against  them. 
Livesey  v.  Liveaey,  10 

3.  SembUt  if  a  bill  be  dismissed  at  the  hearing 
with  costs,  and  the  plaintiff  be  then  out  of 
the  jurisdiction,  and  the  plaintiff's  suit  be  so 
frivolous  and  vezatiooff,  that  the  biU  could  not 


have  been  filed  bona  fide  in  expectation  of  a 
favorable  decree  —  or  if  the  solicitor  of  the 
plaintiff  guarantee  his  client  against  the  costs 
of  the  suit — the  court,  upon  the  petition  of 
the  defendant,  will  compel  the  solicitor  of  the 
plaintiff  to  pay  the  taxed  costs.  Cockle  v. 
Whiting,  43 

3.  A  solicitor  who  receives  rents  in  a  cause 
without  the  authority  of  the  court,  will  be  or- 
dered to  pay  them  over  to  the  receiver,  and 
cannot  retain  them  on  the  ground  of  lien,  or 
set  them  off  against  costs  alleged  to  be  due  to 
him  from  the  plaintiff  Wiehens  v.  Toton- 
•hend,  361 

4.  A  solicitor,  who  purchases  from  his  client,  is 
bound  to  prove  that  he  paid  that  price  for  the 
property,  which,  in  the  exercise  of  his  profes- 
sional duty,  be  would  have  advised  his  client 
to  accept  from  a  third  person. 

After  a  delay  of  eighteen  yean,  a  bill  filed 
by  a  chent  against  his  solicitor  to  avoid  a  pur- 
chaser, was  dismissed.     Champion  v.  Rigby, 

539 

5.  Under  an  award  in  a  cause,  which  award 
was  afterwards  made  an  order  of  court,  the 
cost  of  certain  parties  were  directed  to  be 
taxed  and  paid  to  them  out  of  the  fiind:  a 
part  of  those  costs  was  incurred  in  proceed- 
ings upon  a  case  sent  to  law ;  when  the  bills 
were  carried  in  for  taxation  it  was  discovered 
that  the  person  who  had  acted  as  their  solici- 
tor throughout  the  suit,  and  who  had  already 
been  paid  in  full,  was  not  a  solicitor,  but  an 
attorney  only  ;  the  master  thereupon  disal- 
lowed all  the  items  in  the  bills  except  dia- 
butsements  to  the  clerk  in  court,  and  his  taxa- 
tion was  confirmed  on  the  appeal.  Prebble  v. 
Boghurat,  744 

6.  After  the  plaintifTs  costs  had  been  taxed  and 
paid,  it  was  discovered  that  their  agent  in  the 
cause  had  never  been  admitted  as  a  solicitor  ; 
and  an  order  was  thereupon  made,  that  the 
master  should  review  his  taxation,  and  disal- 
low all  such  items  as  did  not  consist  of  fees 
paid  to  the  clerk  in  court,  with  a  view  of  having 
them  refunded.    Coatea  v.  Hawkyard,        746 

7.  It  appearing  upon  a  reference  to  tax  an 
agent's  bill  of  costs  in  a  chancery  suit,  that  he 
never  had  been  a  solicitor  of  the  court,  the 
master  was  directed  to  disallow  all  the  items, 
except  those  for  disbur^ments  made  to  his 
clerk  in  court.     Sumner  v.  Ridgway,        748 

SPECIFIC  PERFORMANCE. 

1.  A  court  of  equity  will  not  entertain  a  bill  for 
the  specific  performance  of  an  agreement  to 
pay,  in  a  certain  event  which  has  happened, 
an  annual  sum  by  quarteriy  instalments. 
Brough  V.  Oddy,  55 

2.  It  is  no  defence  to  a  bill  for  specific  perform- 
ance by  the  vendor,  that,  during  the  treaty, 
he  falsely  assumed  the  character  of  agent  for 
another,  when,  in  fact,  he  was  dealing  on  his 
own  behalf,  and  that  he  thereby  deceived  the 
purchaser  as  to  the  party'with  whom  the  con- 
tract was  made,  provided  the  purchaser  does 
not  show  that  the  deception  induced  him  to 
enter  into  the  contract,  or  occasioned  any  loss 
or  inconvenience  to  him  otherwise.  Fellotoea 
V.  Lord  Gwyder  and  Page,  33 

3.  Where  an  agreement  expressly  refen  to  a 
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plan  as  an  existing  document,  forming  a  term 
in  the  contract*  parol  evidence  is  admissible  for 
the  purpose  of  identifying  the  plan.  But  un- 
less the  evidence  of  identity  is  clear  and  satis- 
factory, specific  performance  of  such  an  agree- 
ment will  be  refused.  Hodges  v.  Horsf all,  116 

4.  If  land,  generally  reputed  to  be  water  mea- 
dow, is  sold  by  the  description  of  uncommonly 
rich  water  meadow,  whereas,  in  fact,  it  is  very 
imperfectly  watered,  this  is  not  such  a  misre- 
presentation as  will  avoid  the  sale.  Scott  v. 
Hanson'  128 

5.  The  plaintiff,  the  vendor,  having  notice  from 
the  purchaser  that  the  latter  abandoned  his 
contract,  did  not  file  his  bill  for  specific  per- 
formance till  about  a  year  afterwards :  the  bill 
was  dismissed  on  the  ground  of  unreasonable 
delay.     Watsm  v.  Reid,  236 

6.  The  plaintiff  in  a  bill  for  the  specific  per- 
formance of  a  contract,  is  entitled  to  a  de- 
cree, if  at  the  hearing  he  can  show  a  good 
title,  although  he  had  not  such  title  at  the 
time  of  the  contract :  but  the  defendant,  if  he 
had  thought  fit,  might  have  retired  from  the 
contract  as  soon  as  the  want  of  title  was  dis- 
covered ;  and  was  not  bound  to  wait  till  the 
plaintiff  could  acquire  a  good  title.  Hoggart 
V.  Scott,  293 

7.  The  wiitten  undertaking  of  one  party  will  be 
enforced,  although'  the  other  party  is  not  mu- 
tually bound  by  writting.     Palmer  v.  Scott, 

391 

8.  Where  a  person  having  a  clear  title  to  12/. 
for  rent,  and  claiming  the  property  of  the 
land,  is  induced,  by  the  representations  of 
two  professional  persons  that  he  had  no  right 
to  either  rent  or  land,  to  agree  to  accept  lOZ. 
in  full,  for  rent  and  land,  the  court  will  not  en- 
tertain a  bill  for  the  specific  performance  of 
the  agreement.     Stanley  v.  Robinson,      '  527 

STATUTES,  CONSTUCTION  OF. 

If  an  act  of  parliament,  by  general  words,  pur- 
ports to  confer  a  power  upon  several  donees, 
one  of  whom  possesses  the  same  power  more 
amply  at  common  law  as  incident  to  his  estate, 
the  statute  shall  not  be  intended  to  apply  to 
him,  so  as  by  implicatioti  to  abridge  bis  power ; 
and  acts  of  his,  therefore,  which  the  statute 
would  have  authorized,  will  be  referred  to  hb 
common  law  right    Ex  parte  Clayton,      369 


11  Henry  7,  c.  20,  377 

9  &.  10  Will.  3,  c.  15,  496 

27  Geo.  3,  c.  38,  159 

.  34  Geo.  3,  c.  23,  159 

56  Geo.  3,  c.  60,  .  356 

STAY  OF  PROCEEDINGS. 

When  an  order  directing  money  to  be  paid  out  of 
court  is  appealed,  the  accountant  general  is 
justified  in  delaying  to  comply  with  Uie  order 
till  there  has  been  time  for  the  appellant  to 
make  a  special  application  for  a  stay  of  pro- 
ceedings to  the  court  below.  Ferguson  v. 
Tadman.  331 

STOCK. 
See  Legacy,  3. 


SUPPLEMENTAL  BILL. 

In  a  suit  instituted  by  a  solicitor  for  payment  of 
costs  due  to  him  from  a  client,  it  appeared  by 
the  answer  that  he  had  not  delivered  a  signed 
bill  confonnably  to  the  act  of  parliament :  a 
bill  duly  signed  was  subsequently  delivered, 
and  that  fact  was  put  in  issue  by  a  supplemen- 
tal bill :  Semble,  the  defect  in  the  title  of  the 
plaintiff,  as  it  stood  at  the  institution  of  the  suit, 
was  not  cured..   Pritchard  v.  Draper,        191 

SURVIVOR. 

See  Lapsb.     Wiul,  13. 

SUSPENSION. 

Where  a  customary  tenement  is  freehold,  and  the 
lord,  being  only  tenant  for  life  of  the  manor, 
purchases  the  fee  of  the  customary  tenement, 
the  seignory  is  suspended  during  the  life  of  the 
lord,  but  revives  at  his  death,  and  the  custom- 
ary tenement  descends  to  his  heir.    Sed  quere, 

32,    750 

SUBPCENA,  SERVICE  OF. 

B.,  by  the  directions  of  a  solicitor  who  was  then 
concerned  for  a  defendant  T.,  had  acted  as 
clerk  in  court  for  T.,  and  in  1816  filed  his 
answer,  after  that  time  T.  was  generally  re- 
sident abroad  ;  in  1822  an  order  was  made  di- 
recting that  service  of  the  subpana  on  his 
clerk  in  court  should  be  good  service  ;  at  the 
hearing  in  1823  no  person  appeared  for  T.,  and 
a  decree  nisi  was  pronounced  against  him  ;  in 
1829,  the  solicitor,  upon  an  application  made 
to  him  by  thfe  plaintiff,  declined  to  receive  a 
notice  on  behalf  of  T.,  stating  that  he  had  long 
since  ceased  to  be  concerned  for  him,  and  that 
he  knew  not  where  he  was,  nor  whether  he 
was  living  or  dead  ;  in  1829  the  plaintiff  ob- 
tained an  order  that  service  of  the  subpana  to 
show  against  the  decree  on  the  clerk  m  court 
of  T.  should  be  good  service  ;  and  the  subpoena 
was  served  on  B.,  who  had  not  for  many  years 
done  any  act  as  clerk  in  court  for  T. :  Held, 
That  B.  was  to  be  considered  as  still  the 
clerk  in  court  of  T.,  and  that  the  service  of 
the  subpcena  was  strictly  regular.  Coster  v. 
Tumor,  311 

TENANT  FOR  LIFE- 

A  feme  covert  having  an  interest  for  life  to  her 
separate  use,  and  a  power  of  appointment  of 
the  fund  by  deed,  to  take  effect  after  her 
death,  assigned  her  life  interest,  and  appointed 
the  fund  after  her  death,  to  trustees,  upon 
trust,  to  invest  the  fund  in  the  immediate  pur- 
chase of  an  annuity  for  her  life.  The,  court 
ordered  a  transfer  of  the  fund  to  the  new 
trustees  accordingly.     Lynn  v.  Ashtont     168 

TIME,  LENGTH  OF. 

1.  A  testator,  domiciled  ui  Jamaica,  crave  lega- 
cies in  Jamaica  currency  to  J.  C,  H.  C,  and 
M.  C.,  persons  also  domiciled  in  that  island, 
and  desired  them  to  be  paid  out  of  money 
due  to  him  on  certain  bonds,  which  the  will 
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vpecified.  At  hit  death,  whioh  lu^ipeiied  in 
Scotland  in  1790,  bo  aueli  bonds  were  to  he 
found ;  but  J.  C.  was  then  indebted  to  liie 
estate  upon  other  bonds,  in  a  sum  which  ex- 
ceeded the  value  of  his  legacy,  and  which,  a 
year  after  the  testator's  death  including  in- 
terest, was  equal  to  the  amount  of  the  pen- 
•ities.  In  1794,  actions  were  brought  in  Ja- 
maica upon  those  bonds,  by  the  testator's  pchr* 
•onal  representatire  there,  and  judgments 
recovered  against  J.  G.  for  the  fan  penalties 
and  costs  ;  Mt  no  attempt  wi(h  made  to  levy 
ezecuti<m  upon  the  judgments,  and  they  re- 
mained unsatisfied.  About  the  time  of  the 
testator's  death  the  legatees  came  to  England, 
and  nerer  returned  to  Jamaica,  nor  dio  any 
of  them  set  up  a  claim  to  their  legaciesprior 
to  the  year  1817.  In  the  year  1818,  H.  C. 
and  M.  C.  assigned  their  reepectire  legacies  to 
the  plaintiff,  ^o  was  the  penonal  represen- 
tative of  J.  €.,  the  other  legatee  ;  and  he,  in 
the  year  1821,  when  administration  was  for 
the  nnt  time  taken  out  to  the  testator^i  estate 
in  England,  filed  the  biD  for  the  purpose  of 
enforeing  payment : 

Held,  That  the  assigned  legacies,  under  the 
circumstances,  and  alter  the  lapse  of  twenty- 
seven  years  without  demand,  ought  to  be  pre- 
sumed to  have  been  satisfied.  Campbell  v< 
Orahmn,  453 

Sl  After  a  delay  of  eighteen  yean  a  bill  filed 
by  a  client  against  his  solicitor  to  avoid  a 
purchase,  was  dismissed.    Ckaanfum  v.  Rig^ 

TITHES. 

I.  A  rector,  hi  1811,  demised  his  rectory  to  A. 
for  a  term  of  years  to  secure  the  due  payment 
of  an  annuity :  in  1814,  he,  for  valuable  con- 
sideration, demised  the  tithes  of  certain  lands 
within  the  rectory  to  the  occupier  B.,  who,  at 
the  time,  had  notice  of  the  prior  charge  ;  the 
annuity  fell  into  arrear  in  181  §  ;  and  in  1817, 
the  rector  took  the  benefit  of  the  insolvent 
act :  B.  remainder  in  the  occupation  of  the 
lands,  and  retained  the  tithes,  claiming  to  be 
entitled  to  them  under  the  deed  of  1814 ; 
and  no  step  was  taken  to  enforce  payment 
till  1827,  when  A.  filed  against  him  a  bill  for 
an  accotcnt ;  in  answer  to  which,  B.  insisted 
that  he  was  a  purchaser  for  valuable  consider- 
ation without  notice :  Held, 

That  that  defence  was  of  no  avail  against 
the  legal  title  of  the  plaintiff: 

And  that  the  defendant  ought  to  account 
for  the  tithes  for  the  six  years  before  the  filing 
of  the  bill.     CoUina  v.  Archer,  284 

9l  Where  tithes  have  never  been  paid  since 
the  dissolution,  the  court  will  presume  all 
facts,  which,  consistently,  with  the  evidence 
in  the  cause,  would  give  legal  orgin  to  an 
exemption  from  the  payment  of  tithes.  Hum," 
phreyt  v.  WagHqf,  529 

TRUST. 

Where  the  tnist  is  too  vague  for  the  court  to 
execute,  the  next  of  kin  are  entitled. 

A  testatrix  bequeaths  the  residue  of  her 
property  to  her  executors,  upon  trust  to  dis- 
pose of  the  same  at  such  times  and  for  such 


pmpoMs  as  they  dionid  IMtik  fit ;  it  being  her 
intent  on  that  the  distribution  thereof  should 
be  left  entirely  to  their  diecretion  :  Held,  that 
the  executon  were  trustees  of  the  reMdne  of 
the  propeity  for  the  next  of  kin,  of  the  testa- 
trix.   PtnifUr  V.  Omrhke,  231 

TRUSTEE. 

1.  If  an  agent,  employed  to  povohase  an  estate, 
becomes  the  purchaser  for  biasMlf,  he  is  to 
be  considered  as  a  trustee  for  his  principal. 
LeetY.NuUaU,  53 

2.  A  trustee,  refusing  to  pay  «  legacy  without 
the  direction  of  the  court,  in  a  case  which  ad- 
mitted of  no  doubt,  was  refused  his  costs  but 
was  not  made  to  pay  the  costs  of  the  suit,  be- 
cause he  might  have  acted  ftom  ignorancci 
and  not  from  any  impioper  motive.  Knight 
V.  Martin,  70 

3.  By  a  manlage  settlement  the  faiteiesC  of  a 
trust  fund  wasliraited  to  a  wife  fer  life,  for  her 
separate  use,  with  power  to  the  trustees,  upon 
her  consent  in  writing,  to  advanoe  the  trust 
fund  to  her  fawband,  upon  the  security  of  his 
bond :  if  the  triMtees,  with  consent  of  the  wtfe, 
advance  the  fund  to  the  husband,  but  without 
her  written  consent,  and  without  the  husband's 
bond,  and  if  the  trust  fond  be  lost  by  his  sub- 
sequent bankmptcys^the  trainees  an  not  enti- 
tled to  be  indemnified  to  the  eztant  of  the  wife's 
interest.    Cocker  v.  Quayfef  535 

4.  Where  a  trast  esl»te  desoended  to  om  who 
refused  to  execute  a  conveyance  to  thecestets 
fve  imttf  after  it  was  appceved  by  hit  soheit- 
or,  unless  he  were  paid  a  sum  of  money,  the 
conit  ordered  the  eonveyanoa,  withcosis  against 
the  defendant     Watte  t.  Turner,  694 

10.  A  pemon  named  a  trustee  without  his 
knowledge,  and  in  that  ehaiacter  a  party  to 
the  soit,  having  iieveY  aeoepted  the  trusts,  is 
entitled  to  hit  costs  as  betweeik  soiiettor  and 
dient    Sherrmtt  v.  Bemtley^  055 

USURY. 

Where  an  annuity  is  granted  for  a  term  of  yean 
to  be  paid  half  yeariy,  and  at  the  same  time, 
promissory  notes  are  given  by  the  gsaatee  for 
the  payment  of  each  half  year's  annuity  Vhen 
it  becomes  due,  and  it  appearethat  the  several 
half  yeariy  payments  will  sepay  the  pnirhase 
money  with  interest,  exceeding  the  rate  of  5i. 
per  cent, ,  the  transaetioA  is  asurioas.  Fereday 
V.  Wightwickf  45 

VENDOR  AND  PURCHASER. 


1.  Where  the  possession  is  vacant,  a  parehaser 
is  not  bound  to  inquire  of  the  late  occupier, 
what  was  the  natuse  of  his  title. 

Under  an  agieemeni  ef  exchange  between 
A.,  who  held  lands  under  a  ooUege  lease,  and 
B.,  Uie  owner  of  an  adjoining  estate,  B..  occu- 
pied part  of  the  coliege  lands,  and  A.  had  oc- 
cupied, along  with  tiwreadue  of  the  Ibasehoki, 
part  of  B.'b  estate  ;  A.  having  become  bank- 
rupt, the  college  leasehold  wan  sold,  and  was 
described  in  th^  particulais  of  sale,  as,  "  late  the 
residence  of  A.  r  Held,  that  the  purchaser  was 
not  to  be  considered  as  having  implied  notice 
of  the  agreement  of  exchange,  and  that  he 
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had  a  liffht  to  neowet  by  ejectment  that  por- 
tion of  the  leasehold  which  was  in  B/b  occn- 
pation.     MileM  V,  Langlev,  39 

3.  Under  a  decree  for  sale,  made  in  a  suit  for 
the  administration  of  a  testator's  assets,  A.  be- 
came, in  1813,  the  purchaser  of  certain  lots ; 
and,  after  a  long  resistance  to  the  title,  was,  in 
1824,  compelled  to  pay  the  purchase  money 
into  court,  and  was  let  into  possession :  two 
yean  afterwards,  and  before  the  conveyances 
were  executed,  having  discovered,  by  means  of 
the  information  of  thind  parties,  a  circumstance 
which  constituted  a  material  defect  in  the  title, 
and  which  there  was  reason  to  believe  had 
been  long  before  known  to  the  solicitor  of  the 
plaintiff,  he  obtained  a  •reference  back  to  the 
master ;  the  master  reported  against  the  title ; 
to  the  report  exceptions  were  Uken ;  and,  be- 
fore the  exceptions  came  on  to  be  heard,  ,the 
vendors  had  cured  the  defect :  Held, 

Thai  the  purchaser  had  a  right  to  be  dis- 
charged from  his  contract,  and  &at  a  further 
reference  of  title  ought  not  to  be  directed : 

That,  in  a  sale  under  a  decree  the  solicitor 
of  the  plaintiffi,  having  the  management  of 
the  sale,  is  to  be  considered,  as  between  the 
vendon  and  the  purchaser,  to  be  the  agent  of 
all  the  parties  to  the  suit    Dalby  v.  PtUUn, 

296 
3r  Under  a  decree  direetmg  the  sale  of  an  es- 
tate, which,  as  against  T.,  one  of  the  defend- 
ants, was  only  a  decree  nin,  and  before  the 
decree  was  made  abeohite,  the  estate  was 
sold,  and  A.  was  reported  the  purchaser: 
afterwards,  on  the  application  of  A.,  an  order 
was  made  by  the  Vice-ChanceUor  discharging 
him  from  the  purchase,  on  the  ground  that 
the  decree  was  not  absolute  as  against  T. ; 
the  plaintiff  immediately  gave  notice  of  a 
motion  before  the  Lord  Chancellor  to  discharge 
that  order;  and,  that  motion  having  stood 
over  a  considerable  time,  the  decree  was  made 
absolute  as  against  T.j  before  it  was  heard : 
Held, 

That  the  purchaser  was  entitled  to  be  dis- 
charged at  the  time  when  the  application  was 
made ;  and  that  he  having  been  once  dis- 
charged by  an  order  which  was  right  at  the 
time  when  it  was  pronounced,  the  contract 
could  not  be  revived  by  the  proceedings  sub- 
sequently taken  by  the  vendor  to  mw  the 
decree  perfect.     CotUr  v.  Tumor,  311 

4.  An  exception  to  a  report  in  favor  of  the  title 
having  been  on  argument  allowed,  leave  was 
given  to  the  plaintm,  some  time  afterwards,  to 
go  again  before  the  master,  for  the  purpose  of 
bringing  evidence  to  show  that  the  objection 
which  the  court  had  sustained  was,  in  the  cir- 
cumstances, immateriaL     Egeri^n  v.  Jonet, 

694 

5.  Where  the  report  h  in  favor  of  the  title,  the 
court,  on  allowing  the  exceptions  to  it,  will 
give  the  vendor  a  reasonable  time  within 
which  to  remove  the  objection,  although  the 
exceptions  and  further  directions  were  set 
down  tif  come  on  together.    Portman  v.  Mill, 

696 
S§9  Souorroa,  4. 


VESTING. 

Seg  DeviSK,   5.      RemOTENUB,  .1.      SKTTX^MEllTy 

1.    Wiju*,  4. 

WAIVER. 

The  acceptance  of  the  20f .  ccets  by  the  cleriL  in 
court  of  the  defendant,  is  a  waiver  of  the  ir- 
regularity of  a  second  order  to  amend  obtain- 
ed as  of  course.  Tarleton  v.  Dyer.  Bamtt 
V.  Wilson,  1 

See  Bond.  Costs,  4.  Dismibbai.  of  Bili^  1. 
Witness,  3. 


WILL., 


land  the 


1.  A  testator  bequeathed  to  the  two  u,.»  «.^  «« 
daughter  of  A.  B.  50^  each:  at  the  date  of 
the  will,  and  the  death  of  the  "testator,  A.  B. 
had  one  son  and  four  daughteisf  each  of 
these  five  children  is  entitled  to  a  legacy  of 
5/.     Harrison  v.  Harrison,  72 

2.  Equal  sums  given  to  the  same  person  by  a 
will  and  codicil,  heM,  from  the  character  and 
objecU  of  the  latter,  to  be  substitutional,  and 
not  accumulative,  although  the  legacy  given 
by  the  codicil  was  only  conditional,  ^aser 
V.  Bung,  90 

3.  A  testator  by  will  gives  his  moiety  of  an  es- 
tate called  H.  to  his  sister  and  her  children, 
and  subsequently  by  a  codicU  which  purports 
to  give  them  the  whole  of  that  estate,  if  he 
shall  possess  it  at  his  death,  charges  it  with  a 
sum  of  money  to  legatees ;  at  the  date^of  the 
will  and  codicil  he  was  owner  of  only  one 
moiety  of  H.,  but  before  his  death  he  acquir- 
ed the  other ;  although  the  devise  fails  as  to 
the  after-purchased  moiety,  the  charge  m 
good  for  the  whole  sum,  and  equity  will  make 
no   apportionment      Lushington  v.    SeweU^ 

169 

4.  A  testatrix  gave  (he  interest  of  her  residuary 
estate  to  her  four  sisters  during  their  lives, 
and  directed  that,  on  their  deaths,  the  inter- 
est of  their  respective  shares  eiould,  at  the 
discretion  of  her  executor,  be  applied  to  the 
maintenance  and  education,  or  accumulated 
for  the  benefit,  of  the  children  of  each  of 
them  so  dying,  until  such  children  should  re- 
spectively attain  the  age  of  twenty-two  years, 
when  they  were  to  be  entitled  to  their  mother's 
share  of  the  principal ;  with  limitations  over, 
in  the  event  of  the  death  of  any  of  them  un- 
der that  age:  Held, 

That  the  children  of  the  sisters  were  not  to 
take  a  vested  interest,  till  they  attained 
twenty-two;  And, 

That  all  the  gifts,  subsequent  to  the  life  es- 
tetes  given  to  the  sisters,  were  void,  as  being 
too  remote.     Vawdry  v.  Oeddes,  203 

5.  A  testatrix,  having  a  son  And  two  danghtew, 
gave  6000/.  3  per  cent,  stock  to  her  son  for 
fife,  remainder,  as  to  one  moiety  of  it,  to  his 
eldest  male  child  living  at  her  decease  \  and 
as  to  the  other  moiety,  to  his  other  children  ; 
she  also  gave  6000Z.  like  stock  to  her  daugh ' 
ters  for  their  respective  lives,  m  equal  shares, 
remainder  to  their  children ;  and  she  further 
gave  a  sum  of  bank  stock  >  her  three  child- 
ren, in  equal  shares,  during  their  lives,  and 
the  share  of  each  was,  at  his  or  her  death,  to 
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nyert  to  their  ima»  in  equal  sharM.  Snbte- 
qnently  she  made  a  codicil,  in  whicli  she  de- 
flirad  that  her  grnmdchildren'e  shares  of  these 
two  stocks  shoald  be  settled  upon  them  for 
their  lives,  and  afterwards  upon  thetr  child- 
ren;  Held, 

That,  by  the  operation  of  the  codicil,  the 
'  moiety  of  6000Z.  3  per  cent  stock,  which,  by 
the  will,  was  given  absolutely  to  the  eldest 
male  child  of  the  testatrix's  son  living  at  her 
death,  was  well  limited  to  that  male  child  for 
life,  with  remainder  to  his  children  ; 

That,  as  to  all  the  other  bequests,  the  at- 
tempt to  extend  the  limitations  to  great  grand- 
children was  inefiectual ;  and 

That  the  absolute  interests  given  by  the 
will  to  the  grrandchildren  were  not  destroyed 
or  restricted  by  the  codicil.  Arnold  v.  Con- 
gret>e,  ^9 

6.  A  tesUtor  gave  a  legacy  of  12,500{.,  4  per 
*  cent,  annuities.     At  the  making  of  his  will, 

there  was  a  stock  called  new  4  per  cents.,  in 
which  he  had  a  small  sum  ;  and  a  stock  call- 
ed 4  per  cent,  consolidated,  of  which  he  was 
a  holder  to  a  very  large  amount  Before  the 
death  of  the  test&tor,  the  latter  stock  was  re- 
duced to  3^  percent.,  and  another 4  per  cent 
stock  was  created.  The  investment  of  the 
legacy  is  to  be  in  an  existing  4  per  cent,  stock, 
and  not  in  the  stock  which  had  been  reduced 
to  3^  per  cent     Bankg  v.  Slader,  216 

7.  Where  the  trust  is  too  vague  for  the  court  to 
execute,  the  next  of  kin  are.  entitled. 

A  testatrix  bequeaths  the  residue  of  her 
property  to  her  executors,  upon  trust  to  dispose 
of  the  same  at  such  times  and  for  such  pur- 
poses as  they  should  think  fit ;  it  being  her  in- 
tention that  the  distribution  thereof  should  be 
left  entirely  to  their  discretion ;  Held,  that  the 
executors  were  trustees  of  the  residue  of  the 
property  for  the  next  of  kin  of  the  testatrix. 
FowUr  V.  Oarlike,  232 

8.  A  testator,  by  a  codicil,  reciting  that  he  had 
purchased  certain  freeholds  since  the  date  of 
his  will,  devised  them  to  trustees  upon  the 
trusts  expressed  in  his  Will,  and  directed  that, 
if  any  hereditaments  purchased  by  him  at 
any  time  or  times  should  happen  to  be  con- 
veyed after  the  date  and  publishing  thereof, 
his  heir  at  law,  or  other  real  representatives, 
and  every  other  person  in  whom  the  same 
should  be  vested,  should,  forthwith  upon  his 
decease,  convey  and  assure  the  same  to  his 
trustees  upon  the  trusts  of  his  will ;  he  pur- 
chased other  estates  afterwards ;  Held  by  the 
master  of  the  rolls,  that,  as  to  the  subsequent- 
ly purchased  estates,  a  case  of  election  was 
not  raised  against  the  heir  taking  benefits  un- 
der the  will.    Joknaonv.  Telford,  244 

But,  held,  by  the  Lord  Chancellor,  that  a 
devise  and  bequest  of  "all  my  estate  and 
efibcts,  both  real  and  personal,  which,  I  shall 
die  possessed  of,"  extends  to  lands  purchased 
by  the  testator  after  the  date  of  his  will :  and 
therefore  the  heir  taken  benefits  under  the 
will    must   elect      Ckvrekman  v.    Ireland, 

250 

9.  A  testator  bequeathed  the  dividends  of  cer- 
tain stock  to  his  nephew,  solely  for  the  main- 
tenance of  himself  and  his  family,  declaring 
that  such  dividends  should  not  be  capable  of 
being  charged  with  his  debts  or  engagementSj 


and  that  he  should  have  no  power  to  charge, 
assign,  anticipate,  or  encumber  them ;  bat 
that  if  he  should  attempt  so  to  do,  or  if  the 
dividends,  by  bankruptcy,  insolvency,  or 
otherwise,  should  be  assigned  or  become  paya- 
ble to  any  other  person,  or  be  or  become  ap- 
plicable to  any  other  purpose  than  for  the 
maintenance  of  the  nephew  and  his  family, 
his  interest  therein  should  cease,  and  the 
stock  be  held  upon  trust  for  his  children, 
Long  subsequently  to  the  date  of  the  will, 
and  few  weeks  prior  to  a  codicil  confirming  it, 
the  nephew  took  the  benefit  of  the  lord's  act 
(1  G.  4,  c.  1 19,)  in  the  usual  way  ;  and  some 
years  afterwards  the  testator  died :  Held, 
that  this  insolvency  operated  as  a  forfeiture 
of  the  life  interest  given  to  the  nephew  by  the 
will.    Yamold  v.  Moorhovge,  364 

10.  Where  trustee's  under  a  will  have  a  discre- 
tion as  to  the  mannil^  of  the  application  of 
the  trust  fund  for  the  benefit  of  a  partlcnlar 
person,  but  no  power  to  apply  it  otherwise  than 
for  the  benefit  of  that  cestui  que  trust  during 
his  life,  his  interest  passes  to  his  assignees 
under  the  insolvent  act,  notwithstanding  a 
proviso  in  the  will,  that  he  shall  not  have 
power  to  sell,  mortgage,  or  anticipate  the  In- 
come of  the  fund.     Green  v.  Spicer,  395 

11.  A  testatrix  had  power  to  dispose,  by  will,  of 
property  which  she  enjoyed  under  the  residua- 
ry gift  of  her  brother ;  a  part  of  this  property 
consisted  of  70002.  bank  sto<^,  which,  after 
the  brother's  death,  was  increased  by  a  bonus 
to  87502.  The  testatrix,  in  her  will,  made 
shortly  after  the  bonus  was  declared,  described 
the  bank  stock  as  consisting  of  7000/.  The 
court  decreed,  that  the  87507.  passed  by  force 
of  general  expressions  which  plainly  manifest- 
ed an  intention  to  bequeath  all  that  the  testa- 
trix derived  from  her  brother.  Matthews  v: 
Maude,  397 

12.  In  a  partnership  deed  it  was  stipulated,  that 
the  testator's  interest  in  the  partnership  con- 
cern, after  his  death,  and  during  the  term  of 
the  partnership,  should  go  to  such  persons  as 
he  should  by  will  name  or  appoint ;  and  in 
default  of  appointment,  that  it  should  devolve 
to  his  wife  ;  in^case  of  her  death,  to  his  child- 
ren in  equal  shares  ;  and  in  case  of  the  death 
of  all  his  children,  to  his  executors  or  adminis- 
trators; Held,  that  the  true  construction  of 
this,  is  not  to  create  a  technical  power  of  ap* 
pointment,  but  to  reserve  to  the  testator  an 
absolute  power  of  disposition  by  will. 

The  testator  made  a  will,  not  containing 
any  allusion  to  the  power  by  which  he  gave 
all  his  estate  and  effects  to  one  of  his  children  ; 
Held,  that  his  interest  in  the  partnership  pass- 
ed by  this  bequest.     Ponton  v.  Dunn,        402 

13.  Semble,  That,  to  effect  the  expressed  inten- 
tion of  the  testator,  the  word  "  survivor"  may 
receive  a  different  sense  in  different  parts  of  a 
will.     Winterton  v.  Crawfurd,  407 

14.  A  testator  devised  a  farm  to  his  two  sons, 
with  permission  to  dispose  of  it  to  certsin  per- 
sons if  they  thought  proper ;  but  if  it  should 
not  bs  sold,  he  bequeathed  it,  after  the  decease 
of  either  of  his  sons,  to  the  survivor,  and  di- 
rected that,  after  the  death  of  both,  it  should 
be  sold,  and  the  money  divided  equally  betweeo 
the  children  of  his  sons :  Held^ 
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That  the  ■ons  wei«  oily  joint  tenmti  for 
life  with  a  power  of  aale ; 

That  they  could  make  a  good  title,  and 
give  discharges  for  the  purchase  money ; 

That  they  were  joint  tenants  for  life  of  the 
purchase  money ;  and  that,  upon  the  death  of 
the  Bunrivor,  it  would  devolTe  to  their  duldren. 
Breedon  ▼.  Breedon,  413 

15.  Where  a  sum  of  money  is  bequeathed  in 
tenns  that  give  an  absolute  interest  to  the 
legatee,  the  mere  addition  by  subsequent  words 
of  a  power  to  dispose  of  the  legacy  by  will 
during  the  oontiouance  of  a  prior  life  interest 
in  the  money,  does  not  by  implication  exclude 
the  right  of  thd  legatee  to  dispose  of  it  by 
deed  inter  vivos  during  the  same  period.  Cam- 
ber ▼.  Graham,  450 

16.  A  bequest  of  a  moiety  of  the  interest  of  the 
residue  of  the  testator's  perianal  estate,  held 
upon  the  context  of  1^  will,  to  pass  the  in- 
terest of  the  proceeds  of  real  estate,  which 
were  directed  to  be  invested  so  as  to  form  one 
mixed  fund  with  the  residue  of  the  personalty. 
Byam  v.  MunUm.  503 

17.  A  testator  devised  in  the  following  words : 
•*As  to  the  rest  of  my  estate,  the  two  houses, 
one  in  St  John^s  Lane,  and  the  other  in  Fog- 
well  court,  in  Charter  house  Lane,  I  give  to 
my  wife  for  her  life,  and  after  her  decease, 
that  in  St.  John's  lime  to  my  daughter ;  the 
other  between  my  two  sons,  to-be  equally  di- 
vided ;"  Held,  that  the  daughter  took  only 
an  estate  for  life,  in  the  house  in  St  John's 
Lane.    EedaiU  v.  Gall,  540 

18.  A  devise  of  real  estate  to  all  the  younger 
children  of  the  testator's  daughters,  as  tenants 
in  common,  with  a  devise  over  in  ease  they 
should  all  die  under  twenty-one,  or  be  married 
without  consent,  would  give  a  vested  interest, 
subject  to  be  devested  in  that  event,  unless  a 
different  interest  appeared  from  the  subsequent 
part  of  the  will. 

The  first  husband  of  the  daughter  was  living 
at  the  time  of  making  the  will,  and  at  the 
death  of  the  testator,  and  although  it  was 
plain  that  the  testator  had  not  in  his  contem- 

^  plation  a  second  marriage  of  his  daughter,  yet, 
the  gift  over  beinff  in  case  the  daughter  should 
leave  no  issue  behind  her,  the  cliiTdren  of  the 
second  marriage  took  equally  with  the  children 
of  the  fiist  marriage,    Critehett  j.  Taynton, 

541 

19.  Whether  the  expression  in  a  will,  '*  in  case 
of  death,'*  refers  to  a  death  in  the  lifetime  of 
the  testatrix,  or  to  a  death  at  any  time,  de- 
pends upon  the  context  TiUan  v.  /ones; 
TiUon  V.  TAomfon,  333 

SO.  A  testator  devises  lands  to  R.  in  fee,  and 
reciting  that  he  has  executed  a  bond  for  the 
due  payment  of  a  certain  annuity,  he  charges 
the  lands  so  devised,  and  also  the  said  R.,  his 
heirs,  executors,  and  administrators,  with  the 
payment  of  that  annuity ;  he  then  gives  divers 
pecuniary  legacies,  and  directs  the  residue  of 
his  personal  estate  to  be  divided  equally  be- 
tween B.  and  W. :  Held,  that  the  annuity  is 
primarily  a  charge  upon  the  landi  devised,  and 
upon  R.  personsBy,  in  exoneration  of  the  per- 
sonal estate.     WeUty  v.  BockeUffe,  571 

91.  Wherever  the  general  description  of  chil- 
dren in  a  will  would  include  legitimate  cbil- 


dnn,  it  eaanat  also  be  axtendedto  UlegHimate 
ohilffa^n. 

A  testotor  devised  a  leasehold  in  trust  for 
his  «  grandchild,  EUxabeth,  the  only  snrviving 
child  of  his  son  William,"  and  gave  the  resi- 
due of  his  property,  after  the  death  of  his  wife 
and  daughter,  to  all  the  children  of  his  sons 
James  and  William,  and  of  his  daughter  Mary, 
in  equal  shares;  Elizabeth  was  illeffitimate, 
and  William  had  no  other  chfld :  Held, 

That  Elizabeth  did  not  take  any  shai«  of 
the  residue.    Bagley  v.  MolUtrd,  581 

^  The  words  **  personal  repreoenUtiveB"  are 
to  be  understood  in  the  ordinary  sense  of  ex- 
ecutors and  administrators,  unless  controlled 
by  the  context  of  the  will.    Saberiom  v.  SkeeU, 

587 

23.  MHiether  a  sum  directed  to  be  raised  out  of 
the  rents  and  profits  of  a  real  estate  is  to  be 
raised  by  annual  rents  and  profits,  or  by  sale 
or  mortgage,  is  a  question  of  tntentioD,  to  be* 
collected  from  the  context  of  the  will,  and 
from  the  purposes  to  which  the  money  is  to  be 
applied.     Wilrnnr  HaUUey,  590 

34.  Where  a  testator  directs  a  govenment  an- 
nuity of  a  certain  amount  to  Im  purchased  for 
his  wife  within  a  given  time,  and  the  wife,  at 
the  request  of  the  executors,  assents  to  post- 
pone the  time  of  purchase,  and  afterwards 
dies  before  it  is  purchased,  her  personal  repre- 
sentatives will  be  entitled  to  the  sum  which 
would  have  purchased  the  annuity.  Dawmm 
V.  Heam,  606 

25.  A  testator  gives  to  his  wife  the  residue  of 
his  personal  property,  with  a  proviso,  that  if 
not  disposed  of  by  her  in  her  life,  or  by  her 
will,  it  should  go  over.  It  passed,  as  part  of 
her  property,  by  her  will,  although  net  speci- 
fically noticed.     Bourn  v.  Gibbo,  641 

26.  Where  an  annuity  is  given  to  a  charitaUe 
institution  for  ever  upon  a  tendition,  and  is 
once  accepted  and  acted  upon,  it  cannot  after- 
wards, be  renounced  at  pleasure  ;  although  the 
gift  is  coupled  with  a  direction,  that,  upon  the 
neglect  or  refusal  ofihe  institution  at  any  thne 
to  act  upon  the  condition,  the  annuity  shall  be 
applied  in  another  manner.  Attorney  Gmerol 
V.  ChriatU  Hoopital,  636 

37.  A  bequest  by  a  husband  to  his  •*  beloved 
wife,"  not  mentioning  her  by  name,  apices 
exclusively  to  the  individual  who  answers  the 
description  at  the  date  of  the  will,  and  is  not 
to  be  extended  to  an  after  taken  wifb.  CTor- 
ratt  V.  NiUock,  639 

38.  A  testator  by  will  gives  his  moiety  of  an  es- 
tate called  H.,  to  his  sister  and  her  children, 
and  subsequently  by  a  codicil  which  purports 
to  give  them  the  whole  of  that  estate  if  he 
shall  possess  it  at  his  death,  chaiges  it  with  a 
sum  of  money  to  legatees :  at  the  date  of  the 
will  and  codicil  he  was  owner  of  only  one 
moiety  of  H.,  but  before  his  death  he  acquired 
the  other :  Although  the  devise  fails  as  to  the 
after  purchased  moiety,  the  charge  is  good  for 
the  whole  sum,  and  equity  will  make  no  ap« 
portionment    Luskington  v.  Setoell,         169 

99.  Where  a  testator  gives  to  three  dillerent 
persons  three  leasehold  estates,  one  of  which 
is  mortgaged,  and  directs  that  the  mortgage 
shall  be  pidd  out  of  his  residuary  personal  es« 
tate,  which  proves  insufficient  for  that  pur- 
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p(Me,'tlie  legmtee  of  the  mortgaged  leasehold 
takee  it  cum  onere,  and  the  legateee  of  the  two 
other  leaeeholdfl  shall  not  contribute  towards 
the  payment  of  the  mortgage  debt  Halliwell 
y.  Taimer,  633 

30.  Where  estates  tail  are  devised  to  more  than 
two  persons  as  tenants  in.  eommon,  and  it  is 
manifest  that  the  testator  did  not  intend  that 
any  part  of  the  estate  should  go  over  unless 
there  were  a  failure  of  issue  of  sll  the  devisees, 
there  the  devisees  take  cross  remainders. 

Where  estates  tail  are  given  to  two  persons 
only  as  tenants  in  common,  there  cross  i%- 
malnders  between  them  will  be  implied,  al- 
though there  is  no  expressed  intention  that  no 
part  of  the  estate  should  go  over  until  the  fail- 
ure of  Issue  of  both,  unless  the  limitation  to 
them  be  suecesnvely,  severally,  or  respective- 
ly.    Livetey  Y.  Harding,  636 

31.  A  testator  gave  the  residue  ot  her  estate  to 
I     trustees,  upon  trust  to  pay  the  dividends  to  A. 

during  her  life  :  and  after  her  death,  to  his  two 
nephews  B.  and  C,  share  and  share  alike ; 
and  if  either  of  his  nephews  died  before  hb 
share  of  the  trust  money  became  payable, 
vrithont  leaving  issue,  the  share  of  him  so  dy- 
ing was  to  go  to  the  survivor :  B.,  one  of  the 
nephews,  died  in  the  testator's  lifetime,  and 
left  no  issue  :  Held,  that  there  was  no  lapse  as 
to  any  part  of  the  residue,  and  that  the  whole 
went,  upon  the  death  of  A.,  to  the  survivinff 
nephew  G.    Humphrey  v.  HoweB,  639 

33.  A  direction  in  a  will,  that  the  testator's 
brother  should  be  his  executor  to  arrange,  dis- 
pose of,  and  settle  his  affinrs,  and  the  appoint- 
ment of  the  brother  to  be  the  guardian  of  the 
testator's  daughter,  an  only  child,  who  was 
afterwards  diwovered  to  be  illegitimate,  does 
not  amount  by  implication  to  a  bequest  of  the 
persOnaW  estate  in  favor  of  the  dfiughter. 
Davis  V.  Davi9f  645 

33.  A  testator,  by  his  will  made  in  Ireland, 
prior  to  the  6  6.4,  c  79,  bequeaths  an  annuity, 
and  dies  domiciled  m  England,  after  that  act 
was  passed.  The  adnnity  is  to  be  paid  aceord- 
incr  to  the  rate  of  Irish  currency.  HolmeM  v. 
Holmet,  660 

34.  In  order  to  exonerate  the  personal  estate 
from  the  payment  of  debts,  there  must  appear 
upon  the  whole  will  a  manifest  intention  to 
that  effect^    Driver  v.  Ferrand,  681 

35.  A  testator  having  by  his  will  given  an  in- 
terest for  life  in  a  sum  of  stock  to  two  penons,, 
and  the  survivor  of  them,  with  remainder  to 
another  for  life,  and  afterwards  to  the  children 
of  such  other  person,  by  a  codicil  substitutes 
an  annuity  nearly  equal  to  the  amount  of  the 
dividends  of  the  stock,  in  the  place  of  the  first 
gift ;  the  gift  of  the  remainder  is  not  thereby 
accelerated ;  but  its  value  is  to  be  computed 
according  to  the  price  of  the  stock,  at  the  time 
of  the  testator's  death,  when,  but  for  the  sub- 
stitution, the  gift  of  the  prior  life  interest  would 
have  taken  eflbot    David  v.  i2ee#,  697 


36.  Where  stock  was  given  upon  trust  for  A. 
for  life,  and  after  his  mcease,  for  his  children, 
with  a  proviso,  that  A.'b  life  interest  should 
not  be  subject  to  any  alienation  or  diiqxisition 
by  sale,  mortgage  or  otherwise,  in  any  manner 
whatsoever ;  ai^  in  case  be  should  charge,  or 
aflect  to  charge,  affect,  or  incumber  the  same, 
such  mortgage,  sale,  or  other  dispoation,  so 
made  by  him,  should  operate  as  a  complete 
forfeiture  thereof,  and  the  same  should  devolve 
upon  the  persons  next  entitled :  Held,  that  on 
A.'s  bankruptcy,  his  life  interest  passed  to  bis 
assignees,  to  the  exclusion  of  his  children. 
Lear  v.  Leggetty  690 

37.  Where  a  testator  creates  a  mixed  and  gen- 
eral fund  from  real  and  personal  estate,  and 
directs  that  fund  to  be  applied  in  payment  of 
debts  and  legacies,  the  real  and  the  personal 
estate  must  contribute,  in  proportion  to  their 
relative  amounts,  to  the  payment  of  the  debts 
and  legacies :  and  if  some  of  the  legacies  fail 
by  lapse  or  otherwise,  that  part  of  the  fund 
which  would  havebeen^pplicable  to  those  pur- 
poses, being  undisposed  of,  belonp,  as  far  as  it 
is  composed  of  real  estate,  to  the  heir,  and, 
as  far  as  it  is  composed  of  personal  estate,  to 
the  next  of  kin.    RoherU  v.  Walker ^  753 

WITNESS. 

1.    A  person,  who  is  served  with  a  auhpana  ad 

'  teetifieandum  in  London,  and  is  at  the  time 
resident  there,  is  not  protected  from  arrest  in 
the  interval  between  the  service  of  the  eub- 
pana  and  the  day  appointed  for  his  examina- 
tion. 

Semble,  A  witness  who  comes  to  London  in 
order  to  be  examined,  is  protecte^from  arrest 
during  the  whole  time  that  he  remains  in 
London  bona  fide  for  the  purpose  of  giving 
evidence. 

A  witness  is  not  protected  in  going,  three 
days  before  the  day  appointed  by  the  examiner 
for  bis  examination,  to  the  solicitor's  office  to 
Jook  at  the  interrogatories,  with  a  view  to  pre- 
pare himself  to  give  his  evidence  accurately, 
Qibbe  v.  PkiUipeon,  19 

3.  MHiere  a  witness  is  served  with  a  eubpmna 
to  produce  deeds  on  the  execution  of  a  com- 
mission, it  is  not  necessary  that  there  should 
be  a  written  interrogatory  as  to  the  fact  of  his 
having  them  m  his  possession ;  and  if  he  then 
takes  upon  himself  to  refuse  production  he 
does  so  at  the  peril  of  costs  in  the  event  of  his 
failing  to  satiitfy  the  court  of  his  right  to  with- 
hold them.    Bradehaw  v.  Bradehaw,         356 

3.  In  equity,  an  objection  to  the  competency  of 
a  witness  is  not  waived  by  cross  examination. 
Horriioii  V.  Courtauld,  438 

4^  Whether  the  oour^will,  under  special  cireum- 
stances,  direct  witnesses  examined  in  the  cause 
to  be  examined  to  the  same  points  before  the 
master,  quere.    Earle  v.  Piekin,  447 
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